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NEGLIGENCE : NON-OCCUPIER’S DUTY. 

R ECENT authorities hzwe shown that the duty 
owed by non-occupiers of land to persons who 
enter upon such land is a higher one t,han is owed 

to trespassers by occupiers of land. As the law &ands, 
if the defendant was an occupier and the plaintiff a tres- 
passer, then, in view of t,he decision in R. Addie and 
Sons (Collieries), Ltd. v. Dmbreck, [1929] B.C. 358, the 
plaintiff would have no case of action, unless the case 
could be brought within the decisions in &se&r IVire 
Rope co., Ltd. Y. Callan, [I9301 AL!. 404, or Nowton v. 
&u.Zter, [1930] 2 K.B. 183, in each of which caes the de- 
fendants were found liable in negligence notwithstanding 
the fact that the plaint,iff was a trespasser, because they 
had shown a reckless disregad of the presence of tres. 
passing children. 

The duty owed by non-occupiers of land to children 
who arc or who are not trespassers is a higher one tha,n the 
duty owed by ocwpierfi ofland to trespafisers. To them, 
the principle of Donoghue v. Stevenson, [1932] B.C. 562, 
applies, if t,he presence of children on t,he site of the 
accident t,o one of t,h,em was 80 likely an ocourrence that, 
the non-occupier should have taken precautions to pre- 
vent the child, whether or not he was a trespasser, from 
suffering injury. 

It will be remembered that, last, year, ins &‘a&& v. 
Ryan, [1954] N.Z.L.R. 1254, a boy wa,s injured while 
playing on a merry-go-round erected on a piece of vacant 
land t,emporarily in WJC bv the defendants, who were 
found to be t,he occupiers orthe land within t,he ambit of 
t,he merry-go-round. It’ w&s held by Sir Harold Barrow. 
clough, C.J., that the plaintiff ,beiog a trespasse:, hed 
no cause of action a,gainst the occupiers. In the course 
of his judgme& he said that the case vas distinguishable 
from &ckland v. @uild&word aas Light and Coke Co., 
[I9491 1 K.B. 410; [I9481 2 All E.R. 1986, where the 
defendants were non-ocoupiors. The principle of Buck. 
Zand’s case has since been further explained and developed. 

In Bu~ckland’s cake, a girl, who K&S visit’ing a farm, wais 
walking along a footpath through a field when she was 
moved to climb &tree which was some ninety y&s away 
from the footpath on which she was walking. She climb. 
ed t,he tree, immediately over which some high-power 
elect’ric oables, the property of the defendants, passed ; 
a,nd, when she reached the t,op ,of the tree, she caime into 
cc&act wibh the cables and was electrocuted. In an 
act& against the dofondants for n&axe, Morris, J. 
(as he t,hen was), decided, in the first place, that there 
was no evidence to show that the girl was a. trespasser. 
She might well have been, but the burden of proof wa,~ 
on the defendant! to show that she wa, and they had 
not discharged that, burden. But, whether she RM a 

trespasser or not, that, in his opinion, made lit’& or no 
difference because the deceased girl and others in her 
position were people who ought to have been in the con- 
templation of the defendants when they put their electric 
wires where they did ; and in those c&nnsbancos they 
owed a duty t,o t,he girl whether or not she was a tres- 
pCUK?r. Morris, J., first’ dealt with the test which has 
to be applied, and cited Lord Port.er, who, in his speech 
in &urhilZ v. Yowq, [1943j B.C. 92; [I9421 2 All E.R,. 
399, in tunl quoted the stat,ement of Lord Atkin in 
Donoghxe v. Stecensm, [1932] A.C. 56.2, as indicat,ing t,he 
extent of the duty under which the defendant wax 
Lord Atkin in Donoghue’s case said : 

You must take raaromblu care to avoid acts or omissions 
whioh you oan reasonably forosce would be likely to injurs 
your neighbow. Who, then, in law is my ncighbour 1 The 
m,swer mens to be-persons who am BO closely and directly 
affect,& by my sot that I ought reasonably to have them in 
contemphtion BS being 80 effeoted when I am directing my 
mind to the acts or omissiona which me called in question 
(ibid., 58”). 

In a later part of his judgmeot in &&land’s case, 
[1949] 1 K.B. 410, 417 I [1948] 2 All E.R’. 1080, 1092, 
Morris, J., said : 

Under moat conditions the defendants would be entitled 
t,o assume that persons would not go unlmf,,,ly on land, 
and the defendants would not bs under an obligation to 
provide against the contingency of parsons tmppaasing. 
Though not. oocu~iers of the land, the defendants are in a 
position closely analogous. The group of those who muat 
be regarded as “ neighbours ” from the point Of view of the 
defendant is, however, not of rigid rmowsitp 6he same a* the 
group of those who must be regarded &B imitses or licensees 
frop the point, of view of the occupier of the land. The test 
t,r) be applied in considering who is a neigbbobour is the t,est 
indicated by Lord Atkin in Deno@~~e V. Stecenson. (sqwa). 
As & general de, a tr~spassrr on land would not he within 
the group of neighbours, but abether form part~imkw person 
ia a mighbour depends on the oircumstmxes of a particular 
alSB. 

The next of this line of cases is D&s v. St. Mary’s 
DemoZ&on co., Ltd., [1954] 1 All E.R. 578. The defend. 
ants were a demolition company who were carrying out 
the demolition of some houses under a contract with t,he 
owners of Dho premises, which had suffered bomb damage. 
Behind the houses was an open, cleared site where people 
were allowed to walk, and children were accustomed to 

play. By the end of September, 1950, all the houses 
had been demolished except one which had been taken 
down to t,he level of the first-floor ceiling. The rear 
wall of the house, which was over a hundred years old, 
had been damaged by bombing, but t,he upper pati of ib 
had been repaired with new brick work. On the after. 
noon of Sunday, October 1, 1950, the plaintiff, then 
aged twelve years, went on the site with some other boys 
of his own age. The plaintiff picked up 8 length of gas 
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piping and the ot,her boys acquired similar implements 
from the premises. They started t,o pull away some 
loosc bricks from a window opening in the rear wall. 
Aft,er they had been doing this for some time, the wall 
fell. One boy was killed, and the plainltiff sustained a 
compound fracture of his right leg. He claimed dama- 

The learned Judge, Ormerod, J., found that the 
$&tiff wa8 a trespasser oo the demolition site, and that 
the defend&s’ workmen had driven children a,rvay 
whenever they came on the site. 

It was implicit in His Lordship’s judgment, t,hat the 
defendants were not occupiers. He held that they ha,d 
not been negligent in not, erecting a howding around the 
premises, but that the wall had been left in aa unsafe 
condition in that only a comparatively small amount 
of interference in removing loose bricks would cause it 
t,o fall ; and the defendants, as experienced demoWon 
cantrectors, should have been aware of that. 

In applying t,he test formulated by Morris, J., in Buck- 
landv. GtL~ldfordGasLightandCokeCo., (mpra), Ormerod, 
J., a,fter saying that, it appeared t,o him to be t.he proper 
test to apply in the ciroumstanccs of t.he case before him, 
oont,inued : 

In those cirenmstanoes, His Lordship came to the con 
elusion, that, although t’he plaint,iff was a trespasser on 
this site, yet, his presence, or the presence of the children, 
on this site W&S such a likely thing t,o ha,ppen t,hat the de- 
fendants should have taken the necessary precautions to 
have prevented injury by a happening of this kind. In 
other words, bhe presence of sma,ll boys on this aite was 80 
likely as to put t,hem in the class of “ neighbours ” a,s 
defined by Lord &kin. in his speech in the case of Dono- 
ghue Y. JYtel,,emon (cit. supra). Accordingly, the pla,in- 
t,iff was entitled to succeed. 

The most recent, case is &ed Y. Jolln #fcCeoch and 
Sons, Ltd., [1955] 3 AU E& 123, in which Ashworth, J., 
applied the Doncghue Y. Stevenson principle, as applied 
in Buckland v. Gddford Gas Light anA Coke Co., [1949] 
1 K.B. 410; 1194812 All E.R. 1086, to different circum- 

stances, the oonunon feature being t,he fact that the 
defendant,8 were not, occupiers. 

The plaintiff w&s an infant ; and, on August 1, 1953, 
the date when the accident happened, she was aged five 
years. The defendants carried on business a18 contrao- 
tom ; and, on the date in question, they were engaged on 
the performance of a contract, dated June 21,1951, made 
between them and the Corporation of Birkenhead where- 
by they agreed to construct certainroads, ~ew?ra a.ndform- 
&ions, and paths and verges, situated on the Woodchurch 
Estate, Btikenhead. One of the roads which the defend- 
&nts agreed t,o construct was Home Farm R,oad. 011 
August 1, 1953, the construction of t,his roadnasahnoxt, 
but not quite, complete ; there remained a short diu- 
tame to be finished. The accident. t,o the plaintiff oc- 
curred, not on t,he road itself, but withio ten feet, of the 
roadside kerb. The road immediat,ely adjoining the 
~oene of the accident had beon completed and kerbed. 

For the purpose of transportiog kerhv, each of which 
weighed about half a hundredweight, the defendants 
used & two-wheeled trailer fitted nith a towing bar. 
Its top was a flat surface of wood. Until a date in June, 
1953, the defendant8 had allowed the trailer, when not in 
use, to remain in the open, near the place at which they 
were at t,he t,ime carrying out the work of consbructing 
Home Farm Road. On Augn& 1, 1953, t,he t,railer was 
about six feet from thr! roadside kerb. 

The day in question was & Saturday and t’he accident 
to the plaintiff occurred in the afternoon when none of 
the defendants’ employees w&8 working ou the site. 
;FJhe.;, w&s no aat,ohman on duty new the Homo Farm 

In the oompany of her brother aged nine and 
of a boy aged eleven and another child, t,hc plaintiff, 
while walking along Home Fa~rm Road, YBW the trailer. 
Thev could not resist the temptation to amuse themselves 
on it, and by running or jumping from one end of the 
t,op to the other t,hey contrived to make it into a form 
of .we-saw. When the aooident happened, the plaint,iff 
was on the ground trying to lift and lower the to%<ng bar 
ao aa to assist the see-saw motion. Unfortunately, the 
bar oame down suddenly and caught’ t’he index and middle 
fingers of her right hand. 

Aa similar circumatanccu may be in issue in other cases 
of this kind, w-e must devote 8ome consideration t,o the 
facts, as the vital question was wh&her or not the defond- 
ants were occupiers in relation t,o t,he trailer. 

On tho o&r side of Home Farm Road, oppovit,c the 
t,railer, there was a concrete mixer belonging to the do- 
fendants, and not far away there were some heaps of 
aggregate and sand. About twenty-five yards away 
there was 3 builder’s hut belonging to the defendants. 
P;o permanent building had been put up, or indeed be- 
gun, on either side of Home Farm Road near the trailer ; 
and the nearest permanent building was estimated to be 
300 yards away. The area flanking Home Farm Road 
within this dist,anco of 300 yards w;as what, may fairly be 
called waste land. It was the corporat,ion’s in&&ion to 
build on it in due course, but, for this purpose, it was 
employing contractors other than t,he defendant,s. 

Apart, from Home Farm Road, however, t,he defend. 
ants had undertaken to do further work in this particular 
area, namely, exvaoations for the laying of main 8ewers 
alongside the road, and also t,ho levelling of t,he waste 
land to a width of eighty feet on either side of the road. 
None of this further work had been started by August 1, 
1953, and t,here was no fence or other line of denmroat,ion 
to indicat,e the strip of eighty feet,. 
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So few as the nwstc land v&a concerned, the learned 
Judge VW satisfied that it was freely used by members 
of t,he public and tha,t children played on it ; no steps 
were ta,ken by t,he corpomtion or by the defendaat to 
prevent such ww or to drive t,he children off. On the 
other hand, whenever the defendants’ employees saw 
children playing on their work8 or with their equipment,, 
they took prompt steps to drive them away. on & 
number of occasions t,he employees had seen children 
playing on the trabler, and had chased them off. 

In t,hese circumstances, it was contended on behalf of 
the plaint,iff that the defendants vw~ liable for her in- 
jury. The claim was framed bot,h in negligence and in 
nuisance. Ho far as nuisance wa8 concerned, it, was said 
t,hat the presence of the tmiler &se t,o Home Farm 
Road constituted a, ouisnnoe to the highxxy, but His 
Lordship ruled again& t,hat contention. In the first. 
place, he said, although Home Farm Road was almost 
complete, there was no proof that it had been dedicated 
a8 & highway, or t,hat’ the corpora&n had taken it omr. 
Reeondly. HisLordship did not consider that the presence 
of the trailer could be said to const,itut,e a nuisance within 
the principles ooneidered in Jambs v. London County 
Cow&, [lS50] 1 All E.R. 737. Thirdly, the conduct of 
the children in leaving Home Farm Road to play on t,he 
trailerwould~in histiew,amount tosdelibe&e deviation, 
even if the road were held to be & highway. 

Xuch of t,he argument at the hearing was directed to 
the question whether the defendants were in occupation 
of the ground on which the trailer rested. A somevhat 
unusual feature of this car9e was that the defendant,s 
sought to establish that it ui~s in occupation and owed 
no higher duty Tao t,he plaintiff than t,hat imposed on 
occupiers in respect of infant trespassers ; on the other 
hand, the plaintiff contended t,hat whether or not she 
was a trespasser vis-&-vis the true occupiers, t,he defend- 
ant,s were not in ocoupationandoweda higherdutyof tho 
type illust~rated in Donoghw 1’. Stevenson [IS321 A.C. 
662, and, more recently, in Auckland v. Gu:&ifwd Gas 
Light and Coke Co., [194S] 1 K.B. 410, I19483 2 All E.R. 
1086. 

The measure of the defendants’ obligation to t,he plain- 
t,iff depended on the answer to the question whether they 
were in occupation of the l&nd. In Dalia Y. St. Nlw~‘S 
Demlitim rind R;mxation Co., Ltd., [l 9641 1 A11 E.R. 
578, 580, Ormerod, J., said : 

It seemed to Ashworth, J., however, t’hat there was no 
sscape from the conclusion that, as the authorities stand, 
the diistinct,ion, referred to by Ormerod, J., does exist. 

The leaned Judge in considering whether the defend- 
ants were occupiers of the relevtlnt land or any part of it, 
said that it is import,ant. to keep in mind the principle 
that t,he occupation need not be exclusive. In Ha&eZZ 
v. Graymn R&J ad Glow Docks, Ltd., [I9451 K.B. 901, 
913> Lord Oaksey, L.J., said : 

“Before ~doaling with the facts, I may &serve that in 
c&was of ‘invitation’ the duty haa most commonly reference to 
the &uctural condition of the premises, but it, may ola& 
apply to the “a, which the occupier (or whoever has o~nhol 
so fer as material) of the promises permits a third p&y to 
meke of the premises.” Invitors, of eourw, do not se a rule 
invite &ken on business to premises in xvhich the invitors 
have no business interest DP oontrol, but t,hq may have an 
interest, and control which f&s short of exclusive occupation. 
In both the last-mentioned cases, the Courts were 

dealing with alleged invitors ; but, in the view of Ash- 
worth, J., nothing turned on that point so far as the 
question of occupation wa* eonowned. 

Counsel on bot,h sides sought to derive support for their 
srguments from the conditions incorporated in the agree. 
merit between the Corporation of Birkenhesd and t,he 
defendants. For his pert, the learned Judge did not 
think t,hst the quetion whether, vis.&.ris the plaintiff, 
t,he defendants were to be regarded BS occupiers or merely 
as persons carrying out work on land occupied and con- 
trolled by t,he corporation could be answered by reference 
to that agreement. In some ea,ses, he said, it may well 
be that the terms of an &greement coupled with evidence 
as to the defendants’ conduct, with reference to the land 
will establish couch&w+ that they must be regarded 
8s occupiers, but in t,he present case the terms of the z+pw- 
merit werenotsuch a8 to lead to any conclusion either may 
on the problem now under consideration. 

Moreover, His Lordship t,hought that there w&e sub. 
stance in the alternative submission put, forward by coun- 
~1 for the plaintiff on the footing that the terms of the 
agreement. were in the defendants’ favour, namely, that 
t,he agreement should be treated so far &s third parties 
me concerned in the same way as &greements whereby 
a servant of one employer renders services for another ; 
880 Merney Docks a.nd Harbow Board v. Coggiw and 
Griffith (Liwpml), Ltd., 119461 2 All E.R. 345. He con- 
tinued : 

In Hartwp.lZ’s oas.88, [I9471 K.B. Nil, and in Pw.nlon 
v. General Rte,nm Nnuigation Co., Ltd., (1944) 77 L1.L.R. 
174, the fwts were sufficient to render contractors 
occupiers of pm? of a ship ; Davis’s case is a,n illustra- 
tion of the converse result m relation to real property. 

In His Lordship’s judgment, so far aa Home Farm 
Road w&8 concerned, the defendants could only be 
described &B occupiera of such land as NM comprised 
in the length actually under construction. That is to 
say, on August 1, 1953, they were not in occupation 
of more than a relatively short length. The road had 
been completed and kerbed to a point between the 
trailer and the mad junction, and, assuming in the 
defendants’ fwour that they were in occupation of 
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whereon the trailer st,ood, she v&s at least a trespasser 
in regard t,o t’he t,railer itself. Reference w&s made 
to Lynch v. NW&~, (1841) 1 Q.B. 29 ; 113 E.R. 1041, 
and it W&R contended that the plaintiff in that c&se 
nodd have failed as being a trespasser had it not been 
for the gross negligence of t,he defendant,, and that 
no such negligence had been established in the present 
cam?. 

For the plaintiff, reliance was placed on Cough v. 
Nationa. Coal Road, 119541 1 Q.B. 191 ; /I9531 2 All 
E.X. 1~283 ; end, although that ease might bedistinguish- 
able in that t,he plaintiff w&s held to be a lioennee of 
land occupied by the defendants, there were pasages 
in the judgment which clearly indicated, in His Lord- 
ship’s view, that the defendants’ argument on this point 
should be rejected. He said : 

It sosmely lies in the mouth of a defendant, aho ia found 
to have negligently left * dangerous and atrrseaive object in 
B place wham &ildren SUB known to play, to contend the* a 
child who has done the very thing ~vbioh forms the basis of 
the finding of negligence should fail because he V&B & tres- 
passer on the object. 

I t,hemfore hold that the pmsent claim meceeds. 

In fine, the defendants were not in ocoupation of the 
land on which the trailer stood, and it was not open 
to them, having left the trailer, which wae dangerous 
and attractive to children, in a place where children 
were known to play, to contend that the plaintiff was 
a trespasser on t,he trailer its distinct from a trespasser 
on land. Accordingly, t,hey were negligent in t,hat they 
had failed to t,ake reasonable care to avoid acts or 
omissions which could reasonably be foreseen to be 
likely to lead to such an injury from tile brailer as that 
which had happened to the infant plaint,iff. 

It folloxs from the foregoing statements of principle 
that, the standard of crtre owed by non-occupiers to a 
trespassing child is higher than t,hat owed by an 
occupier to a trespasser, as the duty owed to such 
children by non-occupiers i8 to take reasonable care 
t,o avoid acts or omissions vhich could reasonably have 
been foreseen to be likely to lead t,o such an i&y as 
had happened to ewh of the several plaintiffs : the 
elect,rocution of the t,n;elve-year-old girl in BuckZand’s 
cue ; the injury to the twelve-year-old boy from the 
fallen wall in Davis’s case ; and the injury to the five- 
year-old girl from the overturned trailer in Creed’~ 
case. 

SUMMARY OF RECENT LAW. 
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What NATIONAL 
is doing for these 
famous businesses 
-it can do for you! 
These,are the trademarks of o few 

of the firms which have found in 

“Notional” a solution to 

occountirlg problems. 

There famous machines hove been 

developed in.0 wide range of models 

for every conceivable business 

purpose, including the requirements 

of firms with OS few 0s half a dozen 

employees. Ask a man who usei 

one-or, better still, ask us for [I 
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of this new edition has been delayed for some years awaiting new rules. 
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THE COMMONWEALTH AND EMPIRE LAW 
CONFERENCE, 1955. 

CoNaEsTIorr Ii-4 THE Conm!s. 

“Causes of Congestion in the Courts and Possible 
Remedies ” w&6 a eubjed which created considerable 
d&u&on in the Committee, which was chaired by Sir 
Garfield Barwick, B.C., Sydney. 

No papers having been submitted, the Chairman aug- 
gested the lines on which the discussion should follow 
and outlined in brief his views on the cause of the con- 
gestion in the Courts. 

An unusual variety of reawne for t,he delays were 
given by the delegat,es. 

One New South Wales Judge expressed the view tb~at 
75 per cent. of common-lam actions in Nev South Wales 
concerned motor-cars, and that t,he delays were caused 
in these cases by the necessity for a jury and the fact that 
motor-car oases were nearly all handled by it limited 
group of solicitors. 

The Chairman summed up the views of delegates am 
follows : 

(i) 

(3 
(iii) 

liv) 

WI 
W) 

(“ii, 

(“iii) 
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This being the last discussion, the following resolu- 
tion was passed una@ousl~, to be forwarded to the 
Final %eting of the Conference : 

That this C&ferencs expremss its grest debt of gratitude 
and profound thinks to the Tmstees of the NuffieldFmdstion 
for ita tttngible and veq generous contribution to Common- 
mxdth and Empire legal ovemeas mladions in assisting finmoi- 
ally the at,tendanoe of Seoretaries of Bar Associations and 
Lew Societies sati a Conference of Secretaries, and at this 
Confemnce. 

At all the discussions, with perhaps one exception, 
vwious delegates from New Zealand and the Secretary 
of the New Zealand Law Society made contributions. 

A4t the final assembly of the Conference, reports of 
the vatious Committees were received. Views vfere 
expressed that it had been shown to be clearly well 
worthwhile holding 8r Conference of Empire represent&- 
tives, not only from the point, of view of discussing 
individual and collective problems, but also of learning 
something of the views and systems of other oount~riee. 
Surpa,ssing this advant,age, was the opportunity it bad 
provided of personal meetings, and the laying of the 
foundation of friendships which would continue. 

Mr. Vroland, Melbourne, on behalf of the dele. 
gates and guests, referred to t,he social programme 
which had been surrounded by R background of tradi- 
tion. He aid : 

“ Our visits t,o these Halls, t,he Inns of Court, and to 
the homes of the lawyers, and the kindness and hospit- 
ality shown, have made ua proud of our British heritage, 
and proud that we belong to such a noble profession.” 

He expressed thanks and appreciation to all who had 
provided such hospitality. He particularly referred to 
the organization of the Bar Council and The Law Society, 
and ta the Law Society of Scotland, which had made the 
Conference possible. He said it should not be over- 
looked that it v&s in Scotland that a. certain priming 
process began. He also thanked the number of 
&i&d clerks who had offered to act as guides to 
visitors desiring their assistance. 

He specially made reference to the Secretary, Mr. 
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and most competitive iusurance market in the world, Lumley’s offer the 
most complete and satisfactory insurance service available in New Zealand. 

* If you require the best insurance advice-consult 

EDWARD LUMLEY & SONS (N.Z.) LlMlTED 
Head Office: WELLINGTON 

BRANCHES AND AGENTS THROUGHOUT NEW ZEALAND 

The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
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Social Service Council of the 
Diocese of Christchurch. 

INconPoR4TeD BY *CT or PARLlAmEt7T, 1952 
CHURCH ROUSE, 1’13 CASHBL STREET 

CHRISTCHURCR 

OR, BARNARD03 HOMES 
Charter : “No D&itute Child Ever Refused Ad. 

mimion.” 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spa&x, given & chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval sewnen, whose duties oarry them wound the 
seven seits in the service of oommeroe, passenger 
trsvel, and dafence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

l General Fund 

Cm. Albert & Eiturdee Streets. 
AUCKLAND. 

Alan Thomson, B.Com., J.P., 
.4UCKLAND. 

~Phone - 41-934. 

NO HUMANE PERSON 

CAN POSSIBLY 

RESIST 

THIS APPEAL 

This boy is one of the 275 Patients from 
New Zealand’s own dependencies and there 
are thousands of others we are assisting on 
other islands near our shores. His very 
looks alone appeal to us far help. Please 
send your welcome donations to:- 

P. J. TWOMEY, M.B.E., 
“ LEPER MAN ” 

LEPERS’ TRUST BOARD 
I15 Sherbourn Street, Christchurch. 



Thomas 0. Lund, and to the wonderful contribution 
he had made t,o the success of t.hc Conference. 

Wherever the delegates had gone, whet,her to the 
private homes, professional offices: t,o t,he Hz& or Inns 
of Court of London, or t,o the ii bonny banks and brazs ” 
of Scotland, the ame hospitality and friendliness 
abounded. He felt sure that, as a results, the t.ics 
which hed already existed between t,be Empire coun 
tries would be greatly strengthened. 

3 member of t.)le Canadian Bar7 Colonel P. I’. Hut(:hi- 
son, Q.C., Winnipeg, in seconding the vote of thanks, 
Ad many of t,hcir members had got to know London in 
one or t,wo w.r6 : and, on t,his occasion, they had been 
ena,bled to renew their memories, and t,o Yt,reryt,hcn the 
bonds of friendship which already csisterl bet~moen t,he 
countries of the Empire. 
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eble to take a more active part, in the discussions of the 
Conference. Hc said be would like t,o see a closer 
association in legal ineAters between the members of 
the Commonwealt~h who were bound together by a com- 
mon desire-t,he freedom of law. He added t,hat, 
with the development of complet,e and independent 
sovereignty on t,ho part of the momber nations of the 
Commonrvealt~h, there had naturally developed in some 
placcti a cert,sin corlstitut,ional dislike of appealing to 
t.lre Judicial Committee of the Privy Council, a Court 
composed main1.y of British Judges. The rpwtion 
now was x&ether t,hey could establish in ibs place a SW 
prome Court of the Common\rcaltl~, and call it such, 
to avoid any idea of the exereiar of merely British 
sovereignty. He suggested t,hat the Court, could then 
sit in x&us countries, and could be assist,ed by some’ 
of t,he Judges of t,he country oo~~erned. He thought 
that great help could be given by holding Law Con. 
ferences of this kind in other countries3 say, every 
fi>ie years. Hu would be sorry to t,hink t,his was the 
end ; he r&her t,hought that, it must be the beginning 
of closer a,nd warmo~ friendships than had ever before 
existed between t,he countries of t,he Empire, 

Owing to an indisposition, t,he Itt. Hon. Sir Raymond 
%ershed, 1II.R.~ was unable to be present t,o gnr an 
address. Sn his sbsence, Lord Radcliffe. a Lord of 
Appeal, said t,hat, from the remarks of the speakers 
and from all t,hat he had heard, it was clearly shovn 
t,hat t,he Conforcnce had been a, great success. He 
continued : 

He expressed the view of how fit&g it had been 
t,hat, a week previously, the Conference had opened 
in West~minster HAI, with the visible mommxnts 
around of life snd centuries in which the commons lan 
was born--the law which has touched t,he life and 
legal systems of evcr~ country from mhich the visitors 
had come. In addition t,o the helpful disoussionn 
which had tnkcn place, the visitors had hsd singular 
social opportnnit,ies and a &ate of what an English 
summer e&u be like. He hoped the visitors had hxw 
able to see those things of which the people in England 
were so justly proud-St. Paul’s, Westminster Abbey, 
and the Unircrsitios of Oxford and Cambridge, those 
cultured halls of wisdom. Halnpton Court., a homr 
of a great lawyer of his day, Cadinal Wolsey ; a,nd 
IIadfield House which links up t,he statesmen of to- 
day and of the Elizabathan period. 

The final speech was made by t,hc Prerident of The 
Law Society, Nr. 1%‘. Charles Puort,nn n-ho joined n-it,h 
Sir Hartley in thanking Lord Radcliffe for hi8 address. 
One of the result,s of the Conference had been to bring 
harristen and solioit,om in closer touch with one another, 
and he thought, that it was this which had made t,he 
Conference t,he SUCCESS it had u&ubtedly been, and 
which would produce further Conferences of this nature 
in the future. He referred t,o the work of the Executive 
Committee composed of representatives of the various 
count,ries. He was sure were one of t,he visitors 
xoukl agree that the Commit&e’s Tvork, associetod 
with that of the Secretary ofThe Law &x&y. hi8 under- 
secretaries and staff, and t,he Secret,a,ry and Assistant 
Sccret,ary of the Bar Council, had boon :ul important 
factor in making t,lie Conference such a success. 

His Lordship then Rpokc of t,hc work of the Judicial 
Committee of t,he Privy Council. At various t,imes, he 
sa,id, t,he Connnitt,ee had had t,he assist,ance of learned 
cou~~sel from overseas. He referred to some who had 
sat with t,he Committee : Sir George R,eid, Q.C., from 
Australia, Chief Justice Rinfret from Canada. and 
others. He ww proud to think that, the services of 
this Committee were &I1 want,ed. 

Lord Radcliffe said that t.he Jndirinl Committee of 
the Privy Couxil had helped settlers over~e&s in achiev- 
ing the difficult, t,ask of blending the common law 
wiith the law of their nvious territories. It might be 
that in the future it would be found inconsistent nit,h 
local soverei@y. It might still have a useful future 
in deciding disputes between territories or in deciding 
large geueral questions affecting whole peoples. This 
it had done, for example, in t,he disput,e between Ontario 
and JIanitoba in 1884, a,nd between Canada and XCK- 
foundland in 1927. It could do this atill. The 
problems of personnel, t,ime, and place would solve 
themselves. 

The Council of the KIM- Zoalsnd Law Society wore 
asked t,o nomina,te two pra,ct,it,ioners as members of the 
Executive Committee of t,he Conference. Those ap. 
pointed were Nessrs. F. J. Cox and H. J. Butler, of 
Auckland. Each was asked to take the Chair at a 
Plenary Session, and hoth nmde onduable contributions 
to the SWC~SS of t,hoso Sessions. Mr. Cox wa8 Chairman 
of t,he Session which dealt, wit,h Land Tenure md the 
Land Transfer System, while Mr. Butler IVXS Chairmall 
of t,he Session at which “ The Jury System : Criminal 
and Civil ” was discussed. They proved to be excellent, 
chairmen, a,nd ewh wa18 congrat,ulat,od on his succinct 
and yet comprehensive report, summarizing the views 
expressed a,t the Session over which he presided. 

In addition, there n-me a number of Kiew Zeakmd 
practitioners snd their wives in J.~ndon for the Con- 
ference. They wre guest’s at all the principal Re. 
oeptions and gatherings, and several took pxt in the 
tours snanged for the overseas vi&am. They a,11 
agree that, the Conference mill be a long-remembered 
event in t,heir professionel lives. 

In his closing remarks, the Iit. Hon. Sir Hart,ley 
Shavcross, Q.C., expressed regret that, he had not, been 

It would not be possible to close this &port without, 
paying tribute to the work, t,he hospit,rdity, and 
friendliness of the hosts, the members of The Law 
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Society and of the Bar, whose close co-operation and co- 
ordinated efforts had made the Conference the 6uccess 
it w&8 enthusiastically proclaimed t,o be by all who 
attended. 

One did not need to be told of the tremendous amount 
of organization and administ,rat,ive and preparation 
work. 

The efforts of a very large portion of t,he staff under 
Mr. J. F. Warron, a,,, under-secretary of The La,w 
Society, under the supervi?i”n of that indefatigable 
worker, the Secretary, Mr. T. G. Lund, made it very 
difficult for any inquiry or requirement of the guests 
not to have been snt,icipated. 

A6 to the hospitality, it defied description. No one 
who &ended the opening Recept,ion given to the 
delegates and guests at t,he Common Room and Library 
of The Law Society on t,he first evening will ever forget 
it,. Name labels vorn by each of the guests, enabled 
introductions to be dispensed x&h. 

>Iany had already had a foretaste of what to expect 
when delegates and bbeir guests p&icipated in the 
hospitality oxtended by t,he Law Society of Scotland, 
which took the form of a fonr days’ tow of the High- 
lands, a visit t,o Glasgow and t,he Clyde, and covered 
various receptions. 

ThoLawSociety’srecept~ioninLondon on thefirst night, 
where bhe guests were received by the President and his 
wife, and by theVice.President, Sir EdwinHerbert and his 
wife, was followed the next evening by 6 to 7.30 re- 
ceptions at, Gray’s Inn and nt t,he *fiddle Temple (where 
t,he guests were received by Mr. W. Cleveland-Stevens, 
Q.C., and Sir Hwtley Shnwoross, Q.C., a,nd by Lord 
Oaksey, and Mr. Sydney Turner, Q.C., respectively). 

On Friday, .July 23, cocktail parties were arranged 
to precede the Reception given by t,he Government 
at the Royal Gallery of t,he House of Lords, where t,hc 
guests were received by Lord Chancellor, Viscount 
Kilmuir, and La,dy Kilmuir. It would be impossible to 
describe the brilliant scene in this historic sebting. 
Later in the evening, t,he go&s were shown over t,ho 
House of LoJxla. 

On the Muday evening a Reception wa8 given by 
t,he Government at the House of Commons, where 
Sir Reginald Ma,nninghanl-Buller, Q.C., received the 
guests. 

On Saturday and Sunda,y, manv full-day coach 
toor8 were arranged for bhe s&c& of delegations. 
The t,ours included a visit t’o St’ratford-on-Avon, where 
the guests were entertained to lunch at the Shakespeare 
Memorial Thea&, and then viewed the matinee per- 
formance of “ The &rry Wives of Windsor”. After 
the play, the party w-as entertained by the Mayor and 
Corporation of Stratford-on-Avon in the Xayor’s Parlour. 

Other coach-tours for selection included Beaolieu 
Abbey, and Lyndhurst New Forest, Warwick Cast,le, 
Blenbeim Palace, Arundel Castle, Oxford and Cam- 
bridge, Hat,field House, Canterbury Cathedral, and 
Dover and other places of interest,. At some point on 

each tour, the visitors were ent&&wd by members 
of the local Law Society. 

Far too many to enumerate were the Receptions 
given, mne in Halls, some in Offices, one in H.Q.S. 
~VcZZington, Temple St&s, Victoria, Embankment,, 
London House, and others at the homes of t’he High 
Commissioners of the various Dominions. 

The reception on board H.&S. IVeZZington was given 
by the Worshipful Company of Solicitors of the City 
of London. This “ ship ” is also the Hall of the Com- 
pany of Master Mainers. Other guests were invited 
to a Reception by the Great Livery Companies of t,ho 
City of London at Fishmongers’ Hall. 

Those who &ended the Conference Ball held a,t the 
Hurlingham Club on the bank8 of the Thames will 
long remember the magnificently illuminated lawns 
and gadens, and, more 8” the display given by the 
Band of H.M. Roy&l Marines (Portsmouth Group), 
whohose playing of the Retreat deeply stirred the emotions 
of alI onlookers. The guests were received by t,he Rt. 
Hon. Sir Hartley Shawoross, Q.C., M.P. and Lady 
Shawoross, and by the President of The Law Society, 
hb. w. Charles Norton and 3IrS. Norton. 

A further entertainment was provided by & reception 
given at the Count,y Hall, Westminster, by the London 
County Council, where the guest,8 were received by the 
Chairman and ?drrs. Prichard, and an interesting music&l 
entertainment was enjoyed. 

The climax wa,s reaohed at the Conference Banquet, 
held at the Guildhall where & brilliant scene was 
enacted, the Joint Presidents of the Conference receiving 
the guests. 

The official guests included the Lord Mayor and the 
Lady Mayoress, the Prime Minister and Lady Eden, 
the Archbishop of Canterbury and Mrs. Fisher, the 
Lord Chancellor and Lady Kilmnir, and the High 
Commissioners for Ceylon, South Africa, India, New 
Zealand, Pakistan, Rhodesia,, snd Nyasaland, and 
others. 

A programme of music selected for the occasion was 
performed by the Orche&ra of the Coldstream Guards. 

The toasts were “The Queen and the Members of 
the R,oyal Family ” ; “ The Lord Mayor and Corpora- 
tion of London “, proposed by the President of The 
Law Society, to which the Lord Mayor, Sir Seymour 
Howard, replied ; “ Freedom under the law ” proposed 
by the Rt. Eon. Sir Hartley Shawoross, Q.C., responded 
to by the Prime Minister, the Rt. Hon. Sir Anthony 
Eden, K.G. ; and “ The Lam and the Lawyers “proposed 
by Hi.9 Graoe t,he Archbishop of Canterbury, and re- 
sponded to by t,he Master of the Rolls, Sir Raymond 
Evershed, and the Chief Justice of Ontario, the Hon. 
J. W. Pickup. 

The beautiful and historic Hall and the oolour pro- 
vided by the guests, made this last function an un- 
forgettable and unsurpitssed scene. 

Thus concluded the Confcrenoe on the highest possible 
level. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

l’he ottentiola of Solicitors, aa Encutora and Adrimra. ti dim&d, to the c&m.s of the imtitlctivna in tkis i&we: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IX THB HOXES OP TNIE 

There are 22,000 Boy Scouts in IUew 
Zealand. The training inculcate8 truthful- PRESBYTERIAN SOCIAL SERVICE 
new, habits of observation, obedience, self- ASSOCIATIONS 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to Perpetuate their memory than by 
public, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good f500 endows a Got 
character. in perpetuity. 

Solicitors are invited to CO~~~END THIB 
ISXUES~DIINBTIOX~L Assoaa~~os to clients. Official Designation : 

A recent decision confirms the Association 
88 B Legal Charity. TEE PRESBYTERLAN SOCIAL SERVICE 

Ojfi&l Designation : 
TRUST BOARD 

The Boy Scouts Association (New Zealand 
AUCKLAXD, WELLrnGTON, CnP.rsTcHoRoH, 

Branch) Incorporated, 
TINARU, DUNEDIN, Isv~won~oru. 

P.O. Box 1642. Each Associdim admini.ster8 dla own Fun& 
Wellington. ct. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dmminion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Z.al*“d. 

A chain of Health Camps maintained by 
voluntary subscriptions has been established “I GIVE BND BEQUEATH to the NEW 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 

ZEALAND RED CROSS SOCIETY (Incor- 

understandard children. Many thousands of porated) for :- 

young Kew Ze&+ndera have already benefited The General Purposes. of the Society, 
by B stay in these Camps which are under the sum of E.. . . . . (or description of 
medical and nursing super&ion. The need 
ia always present for continued support for 

property given) for which the receipt of the 

this service. We solicit the goodwill of the Secretary.General, Dominion Treasurer or 

legs1 profession in advising clients to assist other Dominion Officer shall be & good 
by means of Legacies end Don&ions this discharge therefor to my trustee.” 
Dominion-wide movement for the better- - 
merit of the Nation. 

N.Z. FEDERATION OF HEALTH CAMPS, 
In Peace, War er National Emergency the Red Cross 

PRIVATE Baa, 
serves humanity irrespective of class, colour or 

WELLINGTOX. creed. 

CLIERT .’ Then. 1 wish to bdu*e i* my will B lesacy lax me Brlml m.3 Par&n 8ibk mciet)‘.” 

MAKING 
SOUC,mB : ,’ That’l a” crcallenf idea. The Bible society hP(i e.t kdt rollr OhDmCfCriltice 01 80 ideai hauest.” mmm: ” we,,, wvhas am they ? I’ S”I.,C,TOR: ‘*It’* purpose ,a c@nlliite sna unfh~n,~i”*--to Ci,C”kte the miptu<ee WithoUt. ewle, note or mm,“mt. 

A 
Ita ,eem* LS PmaEIDg-Blme Its intemm? in IqM it haEi diitraute.3 O”PT 600 miiiion volume.. IU ecope II cLL,-relching--lt tlO&dFUlta the word Of Iad m *PO b%nlagm. 1% aet,vitiaa can never be aupernuous- man lvvill PlWPYl need the Bible.” 

WILL 
~:LIE?IT .- PO” CII”ICrn my ViEWl euctiy. COllt~ib”tiOll.’ The socletr aerlvel P l”blrPnti.l kg&w, In addition t4 rnc’r wu1*1 

BRITISH AND FOREIGN ~BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.I. 
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NAME OF A REGISTE~RED PROPRIETOR: CORRECTION. 
Application to District Land Registrar, 

-- 
By E. C. A~ars, I.S.O., LL.N. 

Clnuse 67 of the iand Transfer Regulations, 1948 
(S.R. 1948/137) rea,ds a,s follows : 

The fee prescribed for entering cha,nge or correction 
of name is El : see the Schedule to the Land Transfer 
Regulations, 1948, Amendment X:0. 2 (S.R. 19~1/112). 

The term “ registered proprietor ” in Reg. 67 of the 
Land Traasfex Regulations, 194S, is not, confined to the 
registered proprietor of the fee simple. For in 8. 2 
of the Land Transfer Act, 1952, the term “ Proprietor ” 
is defined as follows :- 

‘< Proprietor ” ms&118 any person srised or possesed Of a.ny 
e*t&e 07 interest in land, at law or in equit,y, in pomesRia* or 
C.Xp&EIZILT~~. 
Conveyancers should take care to ascertain the full 

aad correct name of any person for whom they are 
acting, and who is about, to become a “registered 
proprietor”. It is astonishing the number of people 
in our communit.y who appear to dislike disclosing 
their full names, especially any Chris&m names m 
addition to their first. More foolish still axe those 
who in legal documents use their second or later Christiaa 
name, but omit their first. It is t,me that,, since the 
Land Transfer Act, first came into operation, there have 
been very few cases of impersonation of the registered 
proprietor ; but that is not to s&y that there will not be 
more in the future. Bs our population increases, the 
risk of impersonation will also increase. 

An interesting case of impersonation is &&et Land 
Registmr Y. Thompm, [1922] N.Z.L.R. 627; [I9221 
G.L.R. 255. Hemi Paiki, a Ns,ori, died on 01‘ about 
October 1, 1901. At the t,ime of his death, he was the 
registered proprietor, under the Land Transfer Act, of 
an e&&e in fee simple as tenant in common with other 
Naoris in a block of land in the Pigeon B&y Survey 
District. In the year 1920, Hemi Ta,no Pitiki, a son of 
deceased, agreed to sell Hemi P&i’s interest in the land 
to one Thomas Thompson. He received the purchrae 
money for it, and signed vhat purported t,o be a transfer 
of the land from Hemi Paiki, the registered proprietor, 
to the purchaser. This transfer, after being confirmed 
by the Naori Land Board, vas registered under the Land 
Transfer Act. On the subsequent, application of the 
District, Land Registrar, the Supreme Court, ordered 
Thompson to deliver up the certificate of title to him in 
order that the memorial of the transfer to Thompson 
should be cancelled. 

The legal position is that, although x. forged transfer 
might become the root, of & valid title in favow of a 
person who de&L3 with the immedi&te transferee (who for 
the time being is shown a8 registered proprietor, the 
Register aonstit~ut~ing conclusive evidence to all the world 

from day to day of the ownership), such immediatate t’rans- 
feree does not~himself obt’ain nn indefeasible title : C&h68 
v. Hesw, [lSQl] AC. 248. 

Thus, in Thom~son’s case, if Thompson had mort- 
gaged his interest whilst he was shown as a propriet’or, 
the mortgage could not hwre been set aside : In P‘P 
J;eighton’s Conveyawe, (1936) 63 T.L.R. 273. 

A further principle appears to emerge from Attorney- 
Gone& v. O&U, [1906] 2 Ch. 47, which is t,hus referred 
to bV their Lordships of the Privy Council in Secretary 
for fit& jar lndia in C’ou~~cil v. Bank of In&in, Lid., 
(1938) 64 T.L.R. 770, 771. 

Sirnilsrly. in Attorney-Ceneraz 7. Oddi, ([1906] 2 ml. 47). 
the Court. of Appeal, were, it seem, prepared to hold that a 
pewm who, wting in good faith, brought to the Land Registry 
a trtumfnr qmantly executed by the ragirtered proprietor 
of the piwe of land, hut in fact & forgery, became s&j& to 
B ~ontmct implied bp lew to indemnify the person, whho~e 
duty under the Land Transfer Aot ii W&B to register transfers, 
egeimt any liabili+,y msdt~ing from the cxcroise of the duty. 

A most curious c&se which led to mnoh litigation arose 
out of the issue of a Cronm Grant to a, Naori moman 
called Kiri. The date of the grant wa,s 1870. In 1903, 
a N?laori, called Kiwi, &iming to be t.he gra,ntee, conveyed 
the land to Holmes, who, in 1908, sold to NoKinnon, 
who thereupon entered into possession a,nd remained in 
possession at the dabe of the litigation. Unfort,unetely, 
short,ly after the issue of the Crown Grant,, in 18iO or 
1871, another Nsori, also called Kiri, died. In 1910, 
a succession order was made by the Maori Land Court 
in f&vow of c&&n successm-8 of this ot,her Kiri : theeso 
suo~essoi-s sold the aunt block of land to Campbell, who 
c,ontended that this other Kiri, who died in IS70 or 1871, 
was tho Kiri mentioned in the Crown Grant, whilst 
NoKinnon claimed that the true grantee w&6 t,he Kiri who 
exeout,ed the conveyance to Holmes in 1903. Campbell 
a,sked the Supreme Court to state a Case for the opinion 
of the Na,ori Appellate Court under the Maori Land Act, 
as to which Kiri it, was who was declared by the Compen- 
&ion Courti in 186i to be entitled t,o a grant. The 
Full Court,, however, declined to state a, Case for the 
opinion of the Naori Appellate Court, : Cam&% V. 
XcKinmn, [1916] N.Z.L.R.. 251 ; [1916] G.L.R. 205. 
Xt was a matter for the Supreme Court to decide. 

Subsequently, other proceedings mere commenced in 
t,he Supreme Court. Cooper, J., held that the ~uocess. 
ion order nmde in 1910 was conclusive evidence of the 
title of the ~uccessom to the land, and, had this decision 
gone unchallenged, the la,& oonveyance in favoti of 
Campbell would have prevailed over the earlier convey- 
aillce dated 1903 in favour of Holmes. But this decision 
was reversed by t,he Court of Appeal, which held that the 
jurisdiction of t,hhe Marxi Land Court to make & 8uoctxw 
ion order does not depend upon the fact of the decenad’s 
having an interest in t,he land, but, upon there being a 
claim or suggestion that he had &n interest. A sucoea+ 
ion order is made upon the assumption that the deceased 
had an interest in the land, and is not evidence that he 
had an interest’ ; and its effect is limited to ascertaining 
who, onthisassumption,arethesuocessorsofthedeoea,sea: 
McKinwnr. Craig, [1918]N.Z.L.R. 414 ; [1918] G.L.R. 
365. Unfort,unately, the Law Reports do not disclose 



how this pariicnlnr problem of identit,y WR~ solved. 
Which Kiii was the true crown gmnntee 1 

It, appears from the judgment, of Edwards, J., that the 
0%~ probandi, where impersonation is alleged, lies upon 
the person making that, nllega~tion. 

U8ually, in an application to correct n name appearing 
in his recor&, the District Land Registrar will accept 
& statutory declaration, as in the following precedent, ; 
but, in cases of mbst,a,ntial diecrepancies, he would 
probably ask for product,ion of the relaant b&h e&i- 
ficate. In a contest, between riva,l claimants, aa in t,he 
Ktii case, ho would rorluire most coercive evidence before 
nmking a,ny alterat,ion. 

THEIR LORDSHIPS CONSIDER. 

h% OT Deipo~it !-“ Was this then a loan or was 
it a deposit, payable on dema,nd 1 It should be remem- 
bered that the two terms a,re not mutually exclusive, 
A deposit of money is not confined t,o a bailment of 
specific currency to be returned in specie. As in the 
case of & deposit with a banker it does not necessarily 
involve the creation of a trust,, but may involve only 
the creation of t,he relation of debtor and credit,or, n 
loan under condit,ions. The distinot,ion which is per- 
haps the most obvious is tha,t t,he deposit, not for a 
fixed term does not, warn to impose an immediate 
obligat,ion on the depositee to seek out the depositor 
a,nd repay him. He is to keep the money till asked 
for it. A demand by the depositor vould therefore 
seem to be 8. normal condition of the obligat,ion of the 
depc&ee to repay.” Lord Atkin, delivering the 
judgment of the Privy Council in Mohamd Akbw 
Khm v. Affnr Sin.gh., [1936] 2 All E.R. 545, 548. 

Trnde Mark-Geographica Name.--” But I would 
say t,hat, paradoxically, perhaps, the more apt a word 
is to describe the gooda of a manufacturer, the lees 
apt it is to distinguish them, for a vord t,hat is apt to 
describe the goods of A, is likely t,o be apt to describe 
the similar goods of B. It is, I think, for this very 
reason t,h& a, geographica,l name is prima f&e denied 
regist,rability. For, just as a manufacturer ia not en- 
titled to a monopoly of a laudatory or descriptive 
epithet, 80 he is not to cl&m for his own & territory, 
whether country, county or t,own, vhich may be in the 
future, if it is not, now, the seat of manufacture of goods 
similar to his own. I do not ignore t,hat some pro- 
tection is given by 8. 8 of the Act, but I accept the view 
frequently expressed in regard t’o t.his section and to 
s. 44 of the earlier Act [the Trade Marks Act, 19051 
which it replaced-and, in particular, by Lord Maugham, 
Lord Atkin and Lord Russell of Kiowen in the Cl&on- 
bury owe, Re Clark, Son and Jfodand, Ltd.‘8 Trade 
&ark, [1938] AC. 557 ; [193R] 2 All E.R. 377, that it 
should not afford & guide a8 bo whether B name should 
be registered or not,. 

“ I am led t,o suggest that it is, perhaps, easier to de- 
fine ’ inherent a,dapta,bilit,y ’ in negative than in positive 
terms : in other words, I would say that a geogmphical 
name can only be inherently adapted to distinguish 
the goods of A when you can predicate of it that it is 
such a name as it mould never occur to B to use in 
respect of his similar goods. Of such na~me~ the claasio 
examples are ‘Monte Rosa ’ for cigarettes or ‘ Ten. 
eriffe ’ for boiler plates. There will probably be border- 
line eases, but there is, in my opinion, no doubt on 
which side of the border lies Yorkshire, a oounty not 
only of broad acre8 but of great manufacturing cities. 
If the Liverpwl Cable mse (Re Liueqml Electric Cable 
Co., Ltd.‘& A~&ztGm, (1928) 46 R.P.C. 99) was 
right,137 decided, a8 I think it clearly was, a @&w~ the 
registrar was right in refusing regiistr&on to ‘York- 
shire.’ And if it, were a border-line case, which it is 
not, I t’hink that & court to which an appeal is brought 
from the registrar, though, no doubt, it must exercise 
its own discretion in the matter, should be slow to 
differ from the experienced official whose constant duty 
it is to protect the interests of t,he public not only of to- 
day but of tomorrow and the day aft,er. In uttering 
that warning, I only repeat what has been said more 
than once in this House.” Lord Simonds, L.C., in 
Yorkshiw. Cower Works, Ltd. Y. Reg&tmr of Trade 

Harks, [1964] 1 All E.R’. 670, 572. 

Stare De&is.-“It hraa been strenuously argu.$ 
that the authority of Smith v. Lambeth Asae&ent 
Cmmittee, (1882) 10 Q.B.D. 327, has stood 80 long 
that it should not now be overruled, and reliance has 
been p&wed on expressions of opinion in this House 
in certain cases that & decision of old standing should 
not be departed from. But t,here is no rule which 
debars your Lordships from doing justice even at the 
cost of reversing an old authority, that is an authority 
of a Court inferior to thin House.” Lord Wright, in 
Westnzi~~te~ City CowciZ v. Southern Railway Co., 
[lQ36] A.C. 511, 563 ; [lQ36] 2 All ES. 322, 350. 



IN YOUR ARMCHAIR-AND MINE. 

The Handling of Witnesses.-A st,ory is told of Mr. 
Gloaa. afterwards Lord Kinoairnev of the Scot,s Bench. 
in a %se heard before Lord You&, a very dt&rmin~ 
Judge who liked to run the proceedings himself. After 
one particular vi-itness ha,d left the box, Gloag stood 
still and did nothing until Lard Young looked up and 
said, “Proceed, Mr. Gloag. What, are you waiting 
for 1 ” “ I was waiting,” replied counsel, “ for. your 
Lordship to call your next witness.” And there IS the 
story of !Chesigr?r, who found he had repeatedly to 
object t,o his opponent putting leeadmg questions. ” I 
hare a right,” said his adversary, “ to deal with my 
witnesses as I plea,se.” “No objection to that,” 
retorted Thesigor, “ deal a,s you like, but, don’t lead ! ” 
A barrister noted for his wit, Thesiger, when he became 
Lord Chancellor, took the title of Lord Chelmsford 
bee&use of the fact that it was in the town of that name 
tha,t he aohiexd one of his early triumphs at the Bar- 
in an ejeot,ment a&on. 

Values and Personal Covenants.-Scribleu makes 110 
pretence of fully understanding the mysteries of t,he 
conveyancer’s craft, so it may well be that the judg 
merit of D&in, J., in Eagle Star Inszwarwx Co., Ltd. 
Y. C&dale and Pomer appears less curious to thorn tha,n to 
him. According to the report in the Law Journal 
(July 22, at p. 458) the plaintiffs agreed in Jamsry, 
1952, to advance money t.o the prospeotivc pwchnscr 
of a house on the aeourity of a mortgage of the house 
and a personal covenant by the purclmser to repay 
the loan. The loan was to ba for ninety per cent,. of 
the purchase price, and it was unusual in t,hat t,he 
plaintiffs could call in the mortgage at any time. Before 
making the loan, the plaintiffs instructed the defendants, 
who were chartered surveyors, t,o value the property. 
In their report the defendants put the value of t)hc 
property at $3,350 and stated that t,he only defects 
uwe minor ones of decorat~ion. Acting on this report, 
the plaintiffs advanced f3:015 to the purohaaer. In 
September, 1952, the plaintiffs wxe informed that there 
were serious defect,8 in the house, and that t’hey had 
exi&,ed for home time. In fact, at the time when the 
defendant,s made their report, the house was not worth 
more than $1,600. The purchaser had 110 remedy 
against the defendants ; but the plaintiffs brought, 
their action, alleging that, as a result, of the defendants’ 
negligence, they had suffered damage because they had 
advanced #23,013 on the security of a. mortgage of pro- 
perty not worth more than 51,600. The defendants 
admitted liability, but denied the damage& They said 
that, in granting the mortgage, the plaint,iffs hwl also 
relied on the financial a,nd personal standing of the 
purchaser and upon the oollater~l security provided 
by t,he personal covenant. The plaintlffs claimed 
that, these mat.ters were res inter al& a& and should 
not be taken int,o a,ccount in diminut,ion of the damages. 
In hia judgment,, on the issue of damages, Devlin, J., 
said that~ the question wa8 what action did the plaint,iffs 
take in reliance on the defendant’s’ report ; if that 
action involved them in loss they were entitled t,o be 
compensated. The action they took waz to ;Edvance 
money to the purchaser, which they voukl not have done 
but, for t’he report. It was said that there were two 
t~ransaotions, the loan on the mortgage and the loan on 
the personal covenant, but in fact there was one advance; 
and, in deciding n-h&her the plaintiffs had sust,ained a 

loss, he had to look at the whole position. Then matter 
would have to be determined on the basis of what the 
plaintiffs wxdd have got if they had realiaed their 
security. His Lordship held that, if bhe plaint,iffs 
ha,d cadled in the loan, they could have expected to be 
paid up ; but, he assessed the damages at a more than 
nominal figure of 11100 to t,ake into sccount, the con- 
t’ingency of the house oollapstilg or the possibility of 
the purchaser falling ill. Fortunately, it is raw for 
insurance companies to collapse than it is for houses ; 
and, unlike purohssers, bhey never fall ill. 

The Tribulations of a M&&&%-At the annual 
dinner of the Wellington Law Society, J. 8. Hanna, SM., 
who followed t,he Chief Justice in replying to the toast 
of the Judiciary, said that, the best ad&e he had re- 
wived on his appointment to t,he Bench was not, to 
t,a,lk too much, but, the advice had not’ been alw;tys 
easy t,o follow. Yoribler is inclined to think t,hat a 
rea,sonable credit sllowxmce Ehould be nmde to &gis- 
trates for blomiug-off of the hot &am of indign&on, 
subjected as they we to daily irritations from a variet~y 
of very queer customers : indeed, the public is inclined 
to look with suspicion upon justice in the lower Courts 
dispensed in t,oo cold and inexorable a manner. There 
are, of course, limits to such indignation. During t,he 
trial for forgery of Henry Fauntleroy, one of t,he most, 
prominent of the private bankers in England of his 
time, a certztin Hammersmith &gist,r.rate who had been 
defrauded and whose position ensbled him to get access, 
burst into the room at, the Old Bailey where the prisoner, 
during an adjournment, was medit~ating upon crime 
and discomfwt~. The &&&ate soundly abused him, 
telling him to look t,o his soul and that he would shortly 
be hanged. He di$ in f&at, suffer t,hiv fate at Tyburn, 
although the pubho made a number of &tempts to 
obt,aiu r?l respit,e of t,he sentence, having no doubt B 
feeling of respect for a, gay and unrestrict~ed spendthrift,, 
even t,hough he improperly used f350,OOO of t,he funds 
of t,he Bank of Engla,nd t,o further his purposes, 

The Torrent System.-& the recent Commonwealth 
and Empire Law Conference which numbered Gresson, 
J., amongst its guest,s, one of the criticized papers was 
by Theodore Ruoff (of the English Land Registry) 
who spent considerable t,imc in X’ew Ze&nd a few yam 
ago invest,igating our system of land tenure, and did 
likewise in Australia. His view that the Torrau or 
some similar &em was t,he best,, met with considerable 
opposition from some of the conveyancing die-ha& of 
Great Britah who were not appeased by Ruoff’s opinion 
tha,t they “loved the mysteries they hsd spent so much 
time in learning, aud they did not like the rude hand 
which would wipe away t,he cobwebs, in spinning which 
they had spent their zeal.” He backed up this pieoe 
of ~conoclaam by a reference to a conveyance with 
which he had lat,ely to deal where the vendor, in solemn 
and &borate t,erms, purported to Lr”nt to a purchaser 
5 right lo pass sew&gc through the electric light meters 
on hiu neighbow’s property. On the question of the 
ownership of conmmnal flats which wa8 int,roduced 
into the ensuing discussion, a Scats pmctitioner con- 
t,endnd thttt the system of freehold flats was a retro- 
gressive step, but that, it was a fairly common socio- 
logic&l a,nd anthropological phenomenon in Scotland 
which caused 3 lot, of friction gr&ly enjoyed by all. 
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THE GIRLS OF YESTERYEAR. 
B?; ADVO~ATUS RURALIS. 

-_ - - 
Recent,ly Advocatus received a. letter from the local 

Headmaster (incident,ally signed Bill) who stated that 
he was prepa,ring his Thanksgiving Speech for t,he end 
of the year, and that it would be nice if he could tell his 
pupils what employers expect of pupils when they fir& 
become CI”phyCXS. For the moment Advoc&,s looked 
down tho wrong end of t,he telescope to t,he sudden des- 
cent of a. gawky youth from the Olympian heights of a 
sixth form prefect, who associated freely x&h Cricket, 
and Football Capt,ains, t,o a Hey You in a legal office. 
Incidentally, the Junior Pwtner is of the opinion that 
Advocatus ha,s t,oo many of these moments. 

On t,he wa,lls of the t,ypists’ room it has been the custom 
of t,ypists over the last, twenty-five years to writ,e their 
na,mes and dates of a,rriva,l and depart,ure, and, in order 
to clarify his ideas, Advocatus st,udied this roll. This 
n’aa a mistake, rather akin to cleaning up the old letters 
and photos in the attic. Before 1914, t,here was a song 
about the Xaragansett. girls-“ tall girls, slender girls, 
all sorts of t,ender girls “--and, a,s we gazed down t,he 
oorridors of time, me remembered t,he blondes and brunet- 
t,e8, the bright and the dumb, the good and the not so 
good. There wa,s another son-was it The Rosary?- 
‘* I count, them every one apart.” And as we gazed 
from ever further ba,ck there appeared-but., as Kipling 
has told us, “ That, is another st,ory “. 

Advocatus remembered one girl, who, in 1940, vas still 
looking after him. One morning she explained t,hat she 
thought, she ought, to en&t before she was c&d up. 
WC explained that, as our pa,rtner and one typist were 
alrlrcady in the Army, we felt t,hat we could keep her out ; 
but she was not, saiisfied. We explained that we paid 
more than she would rcceiveinthe Army, but she replied 
t,hat, the Army would buy her clot,hes. Advocatus 
realized t,ha,t he ~a.8 much too old to argue with 3 uni- 
form, and gave in. He had to admit, later that the~uni- 
form suited her. 

This w&s the sane girl who, when she started, let two 
six-monthly rises pass because she was too shy to t,ell 
her sister who kept, t,he books t,hat ahe was underpaid. 
She finally went to Egypt and Italy aa a. head-quarters 
typist, a,nd married one of those Kiwis. 

Limitation Act, Merits as Defenoe.--i‘ The son, Al& 
Singh, said that, in 1917 he had taken some land on 
mortgage from one Hamish Gul. He had acquired 
t,he land by pre-emption and Rs. 42,500 had to be 
deposited a,s pre-emption money, which was found by the 
defendant, At& Singh. He took a loan from the 
plaintiff for Rs. 43,900 at, 56 per cent. interest, wrote 
a promissory note for this and gave it to the pla,intiff 
himself. No me&an was made of the money being 
placed on deposit. He made no agreement with the 
plaintiff after the expimtion of two years to keep the 
money on deposit. After two years he repaid the 
money and the interest,. His father and he both went 
t,o the plaint,iff and his father paid the money. 

The defendants’ st,ory about the payment of the money 
mais not accepted by either of the Courts in India. The 

Still endavowing to answer t,ha Headmaster’s in- 
quiry, Adwcatus remembered some years &go an incident 
when he attendedhis provincial Stamp Office, but could 
not get near the counter. Calling on the Deputy- 
Commissioner (an a-Major who went to the same war), 
we sought elucidat,ion. “Damn it, it’s Clement~ine 
again ! ” And he told us t,he st,ory : 

It appears t,hat quite orie of the nioeat girls (both in 
looks and performance) of that University year had 
decided to study lam. Her f&her wishing to do his best 
for Clementtine placed her in a. Bobar respectable office 
whose principal was l$er to graoe the Supreme Court 
Bench ~for many years. Apparently in t’hat office she 
NW regarded merely as part of the office furniture, but 
& snake in t,he grass from & neighbowing office felt that 
the pearls should not be left in the sties. She was nccord- 
ingly lifted to a higher alay by the snake, and appointed 
stamping and registmtion clerk. The ex-Major wais of 
the opinion that, this move cost the Stamp Office hundreds 
of pounds. On any morning, one might see six law 
clerks being handled by one seemingly let,hargic clerk 
when suddenly Clementine would appear. Immediately 
from eVery corner of the office all gmdes of seniority 
converged on the counter. Reaching right over the 
the heads of the law clerks, who perforce resignedly 
made a, lane for her, they asked, “Yes, Miss Clementine, 
can I take your document,s ? ” The slowest, junior was 
sent off t,o do t,he ~stamptig, and all work stopped t,ill 
Miss Clement,ine retired. This was not, the worst of it, 
according t,o the &jor, because some conscierieeless 
junior praotit,ion.%, realizing the value of a divemioti, 
entered into aill arrangem&t with Clementine to stamp 
their more doubtful documents. The Major had issued 
instruct’ions tha,t her doctients were to be more oare. 
fully perused, and if necessary referred to him. This 
outrageous uee of his seniority got him nomhere. On 
their first encounter, Clem&inc spoke of the Major’s 
war friendship with her father ; and, having properly 
put him into his plaoe, carried on with her eyes as if he 
mere the most callow st,udent.. 

But is this t,he sort of inform&on t,he ‘Headmast,er 
want,ed ? 

absence of any receipt, the non-return of the alleged 
promissory note, and the failure by the defendants to 
produce any books dealing with the transation amply 
support the finding of the trial Judge in this respect. 
The deface t,herefore had t,o rest upon the Limit&ion 
Act, a defence merit,orious enough where the defendant 
has been lefty in long enjoyment of prop&y ; or where 
from the lapse of time the original existence or the 
discharge of an obligation is left iU doubt but void of 
all merit where, a8 here, an original obligation ti ad- 
mitted and a fictitious discharge is falsely alleged. 
Nevertheless it must be carefully examined, and the 
plaintiff’s right’s determined wcordingly.” Lord Atkin, 
in Sir dfo~mmd Akbar Kkan v. A&r Sin@, [1936] 
2 All EX. 546, 547. 


