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NEGLIGENCE: NON-OCCUPIER’S DUTY.

ECENT authorities have shown that the duty
owed by non-occupiers of land to persons who
enter upon such land is a higher one than is owed

to trespassers by occupiers of land. As the law stands,
if the defendant was an occupier and the plaintiff a tres-
passer, then, in view of the decision in R. dddie and
Sons (Collieries), Lid. v. Dumbreck, [1929] A.C. 358, the
Plaintiff would have no cause of action, unless the case
could be bronght within the decisions in Eaelsior Wire
Rope Co., Ltd. v. Callan, [1930] A.C. 404, or Mourton v.
Poulter, [1930] 2 K.B. 183, in each of which cases the de-
tendants were found liable in negligence notwithstanding
the fact that the plaintiff was a trespasser, because they
had shown a reckless disregard of the presence of tres-
passing children.

The duty owed by non-occupiers of land to children
who are or who are not trespassers is a higher one than the
duty owed by oceupiers of land to trespassers. To them,
the principle of Donoghue v. Stevenson, [1932] A.C. 562,
gpplies, if the presence of children on the site of the
accident to one of them was so likely an occurrence that
the non-oceupier should have taken precautions to pre-
vent the child, whether or not he was a trespasser, from
suffering injury. '

It will be remembered that, last year, in Napier v.
Ryan, [1954] N.ZL.R. 1254, a boy was injured while
Flaying on a merry-go-round erected on a piece of vacant
land temporarily in use by the defendants, who were
found to be the occupiers of the land within the ambit of
the merry-go-round. Tt wag held by Sir Harold Barrow-
clough, C.J., that the plaintiff ,being a trespasser, had
no cause of action against the ocoupiers.  In the course
of his judgment, he said that the case was distingnishable
from Buckland v. Guildford Gas Light and Coke Co.,
19491 1 X.B. 410; [1948] 2 All E.R. 1086, where the
defendants were non-ocoupiers. The principle of Buck-
land’s case has since been further explained and developed.

In Buckland's case, a girl, who was visiting a farm, was
walking along a footpath through a field when she was
moved to climb a tree which was some ninety yards away
from the footpath on which she was walking.  She climb.
ed the tree, immediately over which some high-power
electric ocables, the property of the defendants, passed ;
and, when she reached the top of the tree, she came into
contact with the cables and was clectrocuted. In an
action against the defendants for negligence, Morris, J.
{as he then was), decided, in the first place, that there
was 1o evidence to show that the girl was a trespasser.
She might well have been, but the burden of proof was
on the defendants to show that she was, and they had
not discharged that burden. But, whether she was a

trespasser or not, that, in his opinion, made little or no
difference because the deceased girl and others in her
position were people who ought to have been in the con-
templation of the defendants when they put their electric
wires where they did ; and in those circumstances they
owed a duty to the girl whether or not she was a tres-
passer.  Motris, J., first dealt with the test which has
to be applied, and cited Lord Porter, who, in his speech
in Bourhill v. Young, [1943] A.C. 92; [1942] 2 All E.R.
398, in turn quoted the statement of Lord Atkin in
Donoghue v, Stevenson, {1932] A.C. 562, as indicating the
extent of the duty under which the defendant was.
Lord Atkin in Denoghue’s case said :

You must take reagonable eare to avoid acts or omissicna
which you can reasonably foresse would be likely to injure
your neighbour. 'Who, then, in law is my neighbour? The
pnswer scems to be—persons who are so closely and directly
affected by my act that T ought reasonebly to have them in
contemplation as being so affected when I am directing my

- mind to the aeis or omissions which are called in question
(ibid., 580}

In a later part of his judgment in Bucklund's case,

L1948 1 KB, 410, 417 ; [1948] 2 All E.R. 1086, 1002,

Morris, J., said :

Under most conditions the defendants would be entitled
to assume that persons would not go unlawfully on land,
and the defendants would not be under an obligation to
provide against the contingency of persons trespassing.
Though not occupiers of the land, the defendants are in a
position closely analogous, * The group of those who must
be regarded as “ neighbours ™ from the point of view of tho
defendant is, however, not of rigid necessity the same ad the
group of those who must be regarded as invitees or licensees
from the point of view of the occupier of the land. The test
to be applied in’ considering who is a neighbour is the test
indicated by Lord Atkin in Donoghue v. Stevenson (supra).
As a general rule, a trespasser on land would not be within
the group of neighbours, but whether some particular person
is & neighbour depends on the circumstances of a particular
case. '

The next of this line of cases iy Dawvis v. St. Mary's
Demolition Co., Lid., [1954) 1 Al E.R. 5378. The defend-
ants were a demolition company who were carrying out
the demolition of some houses under a contract with the
owners of the premises, which had suffered bomb damage.
Behind the houses was an open, cleared site where people
were allowed to walk, and children were accustomed to
play. By the end of September, 1950, all the houses
hadl been demolished except one which had been taken
down to the level of the first-floor ceiling. The rear
wall of the house, which was over a hundred yvears old,
had been damaged by bombing, but the upper part of it
had been repaired with new brick work.  On the after-

noon of Sunday, October 1, 1950, the plaintiff, then
aged twelve years, went on the site with some other boys
The plaintiff picked up a length of gas

of his own age.
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piping and the other boys acquired similar implements
from the premises. They started to pull away some
loose bricks from a window opening in the vear wall.
After they had been doing this for some time, the wall
- fell. One boy was killed, and the plaintiff sustained a
compound fracture of his right leg.  He claimed dama.-
ges. The learned Judge, Ormerod, J., found that the
plaintiff was a trespasser on the demolition site, and that
the defendants’ workmen had driven children away
whenever they came on the gite.

It was implicit in His Lordship’s judgment that the
defendants were not occupiers.  He held that they had
not been negligent in not erecting a hoarding around the
premises, but that the wall had been left in an unsafe
condition in that only a comparatively small amount
of interference in removing loose bricks would cause it
to fall ; and the defendants, as experienced demelition
contractors, should have been aware of that.

In applying the test formulated by Morris, J., in Buck-
land v. Guildford Gas Light and Coke Co., (supra), Ormerod,
J., after saying that it appeared to him to be the proper
test to apply in the circumstances of the case before him,
continued :

I have to ask myself: Are the defendants in the same
position vis-8-vis the plaintiff as they would be if they were
the occupiers of the land in question ? Do they owe no
other duty to the plaintiff than the cceupier of the land would
owe to a trespasser, or are they, in the circumstances of the
present case, in such a position in relation to the plaintiff
that, in spite of the fact that he was a trespasser, they owe
to him a duty to take caro so far a8 this building was con-
cerned 7 1 think any decision, which puts a defendant who
i not in the occupation of land in & different position from the
occupier of the land, is one which must be considered with
very great care and caution ; but the position here is that the
defendants knew that children were in the habit of coming
on to this land. They knew that children were in the habit
of playing in the neighbourhood and of using the cleared
area which was bchind these premises, so much so that the
defendants’ foreman had ecomplained to the representative
of the city corporation of the nuisance that the children
were. In those circumstances, it appears to me that the
foreman, in considering whether the premises were safe and
against whom they had to be made safe, ought to have asked
himself this question—a question which does not seem to me
to ecell for any great exercise of the imsgination: Are
children likely to ecome on this site, and, if they do, are they
likely to interfore with the brickwork and the building gener-
ally 7 That they were likely to coms on the site, I think,
could admit only of an enswer i the affirmative. If boys
of twelve yeurs of age go on a building site where there are
loose stones and bricks in a wall and pieces of old gas pipe
and other implements of that kind about the place, it does
seem one of the most likely things that in the course of an
afternoon’s play there will be interference in some way or
other with some part of the building, which must offer »
constant allurement and temptation to any child who is
within sight of it.

In those circumstances, His Lordship came to the con
clusion, that, although the plaintiff was a trespasser on
this site, yet his presence, or the presence of the children,
on this site was such a likely thing to happen that the de-
fendants should have taken the necessary precautions to
have prevented injury by a happening of this kind. In
other words, the presence of small boys on this site was so
likely as to put them in the class of * neighbours ” as
defined by Lord Atkin in his speech in the case of Dono-
ghue v. Stevenson (cif. supra).  Accordingly, the plain-
tiff was entitled to succeed.

The most recent case is Créed v. John Melleoch and
Sons, Lid., [1955] 3 All E.R. 123, in which Ashworth, J.,
applied the Donoghue v. Stevenson principle, as applied
in Buckland v. Guildford Gas Light and Coke Co., [1949]
1 K.B. 410; {1948] 2 All E.R. 1086, to different ¢ircum-

stances, the common feature being the fact that the
defendants were not occupiers.

The plaintiff wae an infant ; and, on August 1, 1953,
the date when the accident happened, she was aged five
vears. The defendants carried on business as contrac-
tors ; and, on the date in guestion, they were engaged on
the performance of a contract dated June 21, 1951, made
between them and the Corporation of Birkenhead where-
by they agreed to construct certain roads, sewers and form-
ations, and paths and verges, situated on the Woodchurch
Estate, Birkenhead. One of the roads which the defend-
ants agreed to construct was Home Farm Road. On
August 1, 1953, the construction of this road was almost,
but not quite, complete ; there remained a short dis-
tance to be finished. 'The accident to the plaintiff oc-
curred, not on the road itself, but within ten feet of the
roadside kerb. The road immediately adjoining the
scene of the accident had been completed and kerbed.

For the purpose of transporting kerbs, each of which
weighed about half a hundredweight, the defendants
used a two-wheeled trailer fitted with a towing bar.
Its top was a flat surface of wood.  Until a date in June,
1953, the defendants had allowed the trailer, when not in
use, to remain in the open, hear the place at which they
were at the time earrying out the work of constructing
Home Farm Road. On August 1, 1853, the trailer was
about; six feet from the roadside kerh.

The day in question was a Saturday and the accident
to the plaintiff occurred in the afterncon when none of
the defendants’ employees was working on the site.
There was no watchman on duty near the Home Farm
Road. 1In the company of her brother aged nine and
of a boy aged eleven and another child, the plaintiff,
while walking along Home Farm Road, saw the trailer.
They could not resiat the temptation to amuse themselves
on it, and by running or jumping from one end of the
top to the other they contrived to make it into a form
of see-saw.  When the accident happened, the plaintiff
was on the ground trying to lift and lower the towing bar
s0 as o assist the see-saw motion. Unfortunately, the
bar came down suddenly and caught the index and middle
fingers of her right hand.

As gimilar circumstances may be in issue in other cases
of this kind, we must devote some consideration to the
facts, as the vital question was whether or not the defend-
ants were occupiers in relation to the trailer.

On the other side of Home Farm Road, opposite the
trailer, there was a concrete mixer belonging to the de-
fendants, and not far away there were some heaps of
aggregate and sand,  About twenty-five yards away
there was a builder’s hut belonging to the defendants.
No permanent building had been put up, or indeed be-
gun, on either side of Home Farm Road near the trailer ;
and the nearest permanent building was estimated to he
300 vards away. The area flanking Home Farm Road
within this distance of 300 yards was what may fairly be
called waste land. It was the corporation’s intention to
build on it in due course, but, for this purpose, it was
employing contractors other than the defendants.

Apart from Home Farm Road, however, the defend-
ants had undertaken to do further work in this particular
area, namely, exvacations for the laying of main sewers
alongside the road, and also the levelling of the waste
land to a width of eighty feet on either side of the road.
None of this further work had been started by August 1,
1953, and there was no fence or other line of demarcation
to indicate the strip of eighty feet.
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So far as the waste land was concerned, the learied
Judpe was satisfied that it was freely used by members
of the public and that children played on it ; no steps
were taken by the corporation or by the defendant to
prevent sueh user or to drive the children off. On the
other hand, whenever the defendants’ emplovees saw
children playing on their works or with their equipment,
they took prompt steps to drive them away. On a
number of occasions the employvees had seen children
playing on the trailer, and had chased them off,

In these circuimstances, it was contended on behalf of
the plaintiff that the defendants were lable for her in-
jury. The claim was framed hoth in negligence and in
nuisance, So far as nuisance was concerned, it was said
that the presence of the trailer close to Home Farm
Road constituted a nuisance to the highway, but His
Lordship ruled againet that contention, In the first
place, he said, although Home Farm Road was almost
complete, there was no proof that it had been dedicated
as a highway, or that the corporation had taken it over.
Secondly, His Lordship did not consider that the presence
of the trailer could be said to constitute a nuisance within
the principles considered in Jacobs v. London County
Council, [1950] U All E.R. 787. Thirdly, the conduct of
the children in leaving Home Farm Road to play on the
trailer would,in his view, amount to a deliberate deviation,
even if the road were held to be a highway,

- Much of the argument at the hearing was directed to
the guestion whether the defendants were in ocenpation
of the ground on which the trailer rested. A somewhat
unusual feature of this case was that the defendants
sought to cstablish that it was in occupation and owed
no higher duty to the plaintiff than that imposed on
ocoupiers in respect of infant trespassers ; on the other
hand, the plaintiff contended that whether or riot she
was a trespasser vis-2-vis the true ocenpiers, the defend-
ants were not in oceupation and owed a higher duty of the
type illustrated in Donoghue v. Stevenson [1932] A.C.
562, and, more recently, in Buckland v. Guildford Gas
Light and Coke Co., [1949] | K.B. 410, [1948] 2 All K.R.
1088,

The measure of the defendants’ obligation to the plain-
tiff depended on the answer to the question whether they
were in cccupation of the land.  In Dawis v. St, Mary’s
Demeolition and Exvacation Co., Lid., 11954) 1 All E.R.
578, 580, Ormerod, J., said :

I think any decision which puts a defendant whe is not in
the oecupation of the land in a different position from the
ocoupier of the land is one which mmust be considered with
very great care and caution.

It seemed to Ashworth, J., however, that there was no

escape from the conclusion that, as the anthorities stand,
the distinction, referred to by Ormerod, J., does exist.

The learned Judge in considering whether the defend-
ants were gecupiers of the relevant land or any part of it,
said that it is important to keep in mind the principle
that the oceupation need not be exclusive.  In Hartwell
v. Grrayson Rollo and Clover Docks, Lid., [1947] K.B. 901,
913, Lord Oaksey, L.J,, said :

In my opinion the true view is that when & persen invites
another to a place where they both have business, the invita-
tion creates a duty on the part of the invitor to take reason-
-able caro that the place does not contain or to give warning of

hidden d&ngers, no matter whether the place belongs to the
invitor or is in his exclusive occupation, Although the rule

has generally been stated with reference to owners or cecu-
piers of premises, it is indicated by Lord Wright in the case
of tHasgow Corporation v. Muir, {1943] A.C. 448, 482.3,
that the cccupation need not be éxclusive.

He said there :

“ Before -dealing with the facts, I may observe that in
casos of ‘invitation' the duty has most commonly reference to
the structural condition of the premises, but it may clearly
apply to the use which the occupier (or whoever has control
g0 far as material) of the premises permits a third party to
make of the premises.”” Invitors, of course, do not as a rule
invite others en business to premises in which the invitors
have no business interest or control, but they may have an
interest and control which falls short of exclusive ocoupation.
In both the last-mentioned cases, the Courts were

dealing with alleged invitors ; but, in the view of Ash-
worth, J., nothing turned on that point so far as the
question of occupation was concerned.

Comnsel on hoth sides sought to derive support for their
arguments from the conditions incorporated in the agree-
ment between the Corporation of Birkenhead and the
defendants. ~ For his part, the learned Judge did not
think that the guestion whether, vis.d.vis the plaintiff,
the defendants were to be regarded &s occuplers or merely
as persons carrying out work on land occupied and con-
trolled by the corporation could be answered by reference
to that agreement. In some cages, he said, it may well
be that the terms of an agreement conpled with evidence
as to the defendants’ conduct with reference to the land
will establish conclusively that they must be regarded
as occupiers, but in the present case the termes of the agree-

ment were not such as to lead to any conclusion either way

on the problem now under consideration.

Moreover, His Lordship thought that there was snb.
stance in the alternative submission put forward by coun-
sel for the plaintiff on the footing that the terms of the
agreement were in the defendants’ favour, namely, that
the agreement should be treated so far as third parties
are concerned in the same way as agreements whereby
a servant of one employer renders services for another ;
see Mersey Docks ond Harbour Board v. Coggins and
Griffith (Laverpool), Lid., [1946] 2 All E.R. 345. He con-
tinued :

The case of Davis v. St, Mary's Demolition and Excavation
Co., Lid., [1954] 1 All E.R. 378, has undoubiedly a re-
somblance to the present case, in thet in both cases the de-
fendants at the material time were carrying out work as con-
tractors on property owned by a corporation. In Dawis’s
case, the work involved the demolition of bomb-demaged
heouses; and, in the present case, it involvesa the construetion
of roads and ancillary works on & building estate. It is not
clear from the report of Davis’s ense, t0 what extent the ques-
tion whether the defendants were occupiers was argued, and
the judgment is foundsd on the premise that they were not
occupiers. The list of cases set out in the report does not
include more than one case (viz., Buckland’s casge) in which
the issue as to cccupation was considered, and T do not accept
counsel for the plaintiff’s submission that the decision in
Davig’s case is eonelusive on that igsue. In my judgment,
the answer in each case depends on the particular facts of
the case and especially on the nature and extent of the
ocoupation or control in fact enjoyed or exercised by the
defendants over the premises.

In Hartwell’'s casze, [1947] K.B. 901, and in Prenion
v. General Steam Navigation Co., Ltd., (1944) 77 LLL.R.
174, the facts were sufficient to render contractors
oceupiers of part of a ship ; Davis’s case is an illustra-
tion of the converse result in relation to real property.

In His Lordship’s judgment, so far as Home Farm
Road was concerned, the defendants could only be
described as occupiers of such land as was comprised
in the length actuaily under construction. That is to
say, on August 1, 1953, they were not in ocoupation
of more than a relatively short length. The road had
been eompleted and kerbed to a point between the
trailer and the road junction, and, assuming in the
defendants’ favour that they were in ocoupation of
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successive portions of that length during their con-
struction, the defendants had completed that work,
and, on August 1, 1953, were no longer in ocoupation
of any part of it.

It is true, His Lordship added, that the defendants
had still to carry out work of excavation alongside the
roadway, in order that sewers might be laid; but this
work had not been begun, at any rate in the area near
the trailer, and in His Lordship’s view the fact that the
Jand on which the trailer was standing would in due
course be excavated by the defendants was not suffi-
cient to render them occupiers of it on August 1, 1953.
Similarly, in regard to the strip eighty feet in width
on either side of Home Farm Road, the defendants
would, in due course, have to carry out levelling work ;
but this strip had not even been fenced or otherwise
marked off from the remainder of the waste land ; and
in those circumstances he held that the defendants
were not in oceupation of it.  The judgment proceeded ;

The position therefore is that when the plaintiff and her
companions left the roadway of Home Farm Road and went
on to the land whereon the trailer stood they wers not tres-
passers vis-d-viz the defendants in relation to theat land.
Nor indead do I think that they were trespassers vis-8-vis
the corporation, since the evidenece established that children
frequently played on the waste land without let or hindrance
on the part of the corporation. In my view the principles
applied i Bucklund’'s case and in Dawis’s case are equally
applicable in the prosent case, and I refer in particular to the
laat two paragraphs of Ovmerod, J.’s, judgment in the latter
case (cit. supra).

In the present case, the defendants were fully aware of the
risk of injury to children who might play on the trailer, and
they also knew that it was attractive to children.  Admissions
to this effect were frankly made by all the witnesses ealled
op behalf of the defendania. Moreover, Mr, Robert MeGeoch,
one of the directors of the defendant company, said that
he had considered turning the trailer upside down as & measure
of precaution, but had not taken this course as he thought
that ehildren might then sustain injury while playing with the
wheels. It seoms probable that in any event the defendants
wimld not have had any oceasion to make further use of the
trailer in conneetion with Home Farm: Road and it could have
heen removed.

In my judgment, steps could quite easily have been taken
by the defendants to prevent such injury to children as cecurred
in this ease either by turning the trailer upside down or by
securing the towing bar in a fixed position, or by removing
the trailer altogether. In these circumsatances, I hold that
they were negligent.

It was argued for the defendants that, even if the
plaintiff was not a trespasser in regard to the land

Novernber 1, 1935

whereon the trailer stood, she was at least a trespasser
in regard to the trailer itsglf. Reference was made
to Lynch v. Nurdin, (18413 1 Q.B. 29; 113 E.R. 1041,
and it was confended that the plaintiff in that case
would have failed as being a trespasser had it not been
for the gross negligence of the defendant, and that
no such negligence had been established in the present
case.

For the plaintiff, veliance was placed on Gough v.
National Coal Boerd, [1854] 1 Q.B. 191; [1953] 2 All
E.R. 1283 ; and, although that case might he distinguish-
able in that the plaintiff was held to be a licensee of
land oeccupied by the defendants, there were passages
in the judgment which clearly indicated, in His Lord-
ship’s view, that the defendants’ argument on this point
should be rejected. He gaid :

It searcely lies in the mouth of a defendant, who is found
vo have negligently loft a dangerous and aftractive ohject in

a place where children are known to play, to contend that a

child who has done the very thing which forms the basis of

the finding of negligence should fail hecauss he was & tres-
passer on the object.

I therefore hold that the present claim suceeeds.

In {ine, the defendants were not in ocoupation of the
land on which the trailer stood, and it was not open
ta them, having left the trailer, which was dangerous
and attractive to children, in a place where children
were known to play, to contend that the plaintiff was
a trespasser on the trailer as distinet from a frespasser
onland. Accordingly, they were negligent in that they
had failed to take reasonable care to avoid acts ov
omissions which could reasonably be foreseen to he
likely to lead to such an injury from the trailer as that
which had happened to the infant plaintiff.

It follows from the foregoing statements of prineciple
that the standard of care owed by non-occupiers to a
trespassing child is higher than that owed by an
occupier to a trespasser, as the duty owed to such
childven by non-occupiers is to take reasonable care
to avoid acts or omissions which could reasonably have
heen foreseen to be likely to lead to such an injury as
had happened to each of the several plaintiffs: the
elecirocution of the twelve-year-old givl in Buckland’s
case ; the injury to the twelve-year-old hoy from the
fallen wall in Dawis’s case ; and the injury to the five-
vear-old girl from the overturned traller in Creed’s
case.

SUMMARY OF RECENT LAW.

ANIMALS.
Liability for Cattle Trespass, 18§ Law Journal, 438,

BAILMENT.

Rental Car—Damage to Car while in Bailee's Custody—Prima
Facie Presumption of Negligence against Bailee—Contract of
Hire containing Clause tndemnifying Buailor against Loss or
Damage to Vehicle during Hirng, and Ilimiting Bailee's Lin-
hility in Respect of Damage and Consequentiol Loss of Revenue—
Prima Fuacie Preswmption unaffected by Sueh Indemnwity, but
Bailee laft with Absolute, but Limited Tiobility, for Damage and
CUongequential Lass. An agreement for hire of a rental car
contained the following speeial provision: “ 8. The hirer will
indemmify and keep indemmnified the owner against all damage
or loss which may happen to the said vehicle during the con-
tinaance of the hiring and until the said vehicle is returned to the
owner and will compensate the owner for any depreciation,

oss of revenue and costs that may be incurred 23 a result of any
accident happening to the said vehicle during the continuance
of the hiring and until the same is returned to the owner pro-
vided that save where such damage or loss follows or results
from a breach by the hirer of any other agreement on his pert
herein contained, or is eaused by the scle negligence of the hirar
or any person driving the vehicle on behalf of or with the per-
misaion of the hirer, the lighility of the hirer in respect of dameage
to the vehicle shall be limited to £20 and in respect of any eonse-
quentijal loss of revenus which may be suffered by the owner
shall not exceed £3 per week over the period of such conse-
quential loss of revenue, with a maximum of £15.” Damage
having been done to the ecar during the term of the hiring, the
rental-car proprietor claimed from the bailee the cost of re-
pairing the car and the sum of £15 for losa of revenme. A
Magistrate gave judgment for the rental-car proprietor. On
appeal from that judgment, Held, 1. That ¢l. 8 of the agree-
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CONFIDENCE

— results from the selection of a Bank with pro-
gressive outlook and wide experience tn adapting
it services 1o changing wecds of 15 customers. Select
a leader in dependability and receive the mani-

NG mum in cfficiency Y

THE NATIONAL BANK
OF NEW ZEALAND LIMITED

) Established 1872

UNITED DOMINIONS
GORPORATION

(South Pacific) Limited

Formerly
Financiat Services Limited

4 Box téls, Wellington

TOTAL ASSETS
APPROX. £1 MILLION

FINANGE ‘

for
INDUSTRY and TRADE

- . Consequent upon the retirement of Mr.
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ment, in addition to restating the common-law liability for loss
or damage due to negligence, enlarged the liability of the baileo
in that it imposed an absolute liability on him for all damage or
loss ocessioned to the motor-car, and far consequential deprecia-
tion, loss of revenue, and costs incurrsd and resulting therefrom,
to & limit of £20 in respeet of the damage ar loss, and a limit
of £3 per week with an overall limit of £15 for consequential
loss of revenue, 2, That, the trensaction lming one of bail-
ment, the common.law prine focle presumption of negligencs
against the bailee arizsing from the fact of Injury occurring to
the ecar while it was in the custody of the bailee remained un-
affected by ecl. 8 of the agrecment ; so that, if the bailee could
displace that prima focde presumption, he was still left with
the absolute, but limited, liahility for damage and consequentiai
loss. (Feweetl v. Smethurst, (1914) 84 L.J. K. B. 473, followed.)
3. That, it was not incambent upon the bailee to explain pre-
cisely how the mishap giving rise to the damage cccurred : it
wag sufficient if he showed that it ocewrred without negligence
on his part, (Bullen v. Swan Electric Engraving Co., (1907)
23 T.L.RK. 258, and Brook's Wharf and Bull Wharf, Lid. v, Good-
man Brothers, (1837] 1 K.B, 534, 539; [1936] 3 All E.R. 696,
702, followed.) 4. That the appelant had not displaced
the primae facie presumption of negligence raised by the fact
that the damage occurred while the motor-car was in the bailee’s
eustody.,  Swmich v, dueckiond Rental Cars, Lid. and Others. (8.0,
Auckland. April 29, 1955. Shorland, J.)

COMPANY LAW.
Disclaimer by e Liquidator, 165 Law Journdal, 467.

CONTRACT.

Formalion—DBotiles—derated-waters’ Manufacturer offering to
Refund Deposits paid by Consumers us Roward for Return of Lmpty
Botiles—Sueh Offer made to Consumers, and not to all the World—
Manufachurer not bound thereby to reward Botile-dealers on Retern
of Boitles—Right to Reward, a Chose in Action—Need for Proof
af Bottle-dealers’ Title, as dssignee of Consumer’s Right of Kefund
in Respeet of Particular Botde or Group of Boitles, before Botile-
dealer entitled 1o receive Reward of Deposit poid by Consumer.
The plaintiff. a boitle and serap dealer, had for many years
been receiving into his depot and paying for large numbers
of bottles of all sorts brought in by botile-gatherers and others.
The defendant company, a manufacturer of aerated waters
and cordials at Napier, owned bottles. whervon, in permanent
form, were the words “ This bottle remains the property of
Gilberd and Co., Lid,, Nepier”. When it sold aerated waters
and cordjals, it did not sell the bottle. It sold the contents
only. Tts practice was to charge what it called a “ deposit ™’
{3d.) on each standard-size bottle, which was refundable on the
return of the bottles. This was stated in its public advertise-
ments, On September 18, 1848, the Hawkes Bay mombers
of the Dominion Association of Carbonated Water and Cordial
Manufacturers regolved that its members (including the defendant
company) would pay to bottle-dealers Is. 6d. per dozen for
gmall bottles and 3s. per dozen for large botiles, This resolu-
tion was conveyed 1o the plaintiff., Since then, the defendant
company had diseriminated against dealers, in that the re-
ward it paid to them was less than the amount of the deposit
which it undertook to refund to its customers when they re-
turncd their empty bottles. This gave rise to an action by the
plaintiff in which he claimed from the defendant company the
amount of the deposits reccived by the defendent company
from its customers in respect of its bottlss collected and held by
the plaintiff. The defendant company counterclaimed for an
injunction, and for an order for delivery to it of its bottles in
the possession or control of the plaintiff. The loarned Chief
Justice non-suited the plaintiff, and held that the defendant
company was cntitled to an order that, uwpon tender to the
plaintiff of a reward of 1s. 6d. per dozen in respeet of the smaller
bottles and 3s, per dozen in respect of the larger bottles (in reason-
ably good order and condition}, the plaintiff was to deliver up
to the defendant company its bottles held by him.  The plaintiff
appealed.  Held, by the Court of Appeal, 1. That the appellant
could not awvail himself of the offers which were contained in
delivery dockets or invoices as these were made to the persons
who received them and to no one elso; and, similarly, the ad-
vertisements as to the reward for the return of empty bottles
were dirccted to eonsumers and not to bottle-dealers, and did
not: constitute offers which the appellant was entitled to aceept.
(Carlill v. Cuarbolic Smoke Ball Company, [1833] 1 Q.B. 256
C.A., and R, v, Clarke, (1927) 40 C.L.R. 227, applied.) 2. That,
on the facts, the sppellant had not even acted on the offers,
but primarily was seeking an increased reward for the services
he was performing, and, at the mosl, he claimed the right to
stand in the customers’ shoes; and that ho had had notice

that the offer did not apply to him or to kis fellow bottle-dealers.
{R. v. Clarke, (1927) 40 C.L.R. 227, applied.} 3. That no
question of estoppel arose. (Curtis v, Perth ond Fremantle
Botile Exchonge Co., Ltd., (1814) 18 C.L.R. 17, distinguished.)
4, That, as the appellant had not proved his title as assignee
of the customer's right to retund in respect of any particular
bottle or group of bottles, his claim to recover the amount of
the deposit as assignee of a chose in action under an equitable
assignment. or a claim of Boauitable assignments failed ; and
that the Court would not presume from & general set of eireum-
stances the existence of a chose in action in any one particular
casge, or it assignment.  (Smith v. Perpetual Trustee Co., (1910
i1 CLR. 148, applied.) Appeal from the judgment of
Barrowcelough, C.J., dismissed. McMahon v. Gilberd and Co.,
Lad. (8.C. & C.A, Wellington. Augugt 15, 1954, Cooke, North,
Turner, JJ.}

CRIMINAL LAW.

Conviction—Disinissal  of Offender Wiéthouwt Conviction or
Sentenco-—Extent of Magistrate’s Discretion—Supreme  Court's
Power to Review Magistrate’s Decision und to Erercise Discretion
in Favour of Offender—Criminal Justice Act, 1954, 5. 49,  Hoc-
tion 42 of the Criminal Justice Act, 1954, which empowers a
Magistrate in his diseretion to discharge an offender without
convietion or sentence, it silent a3 to the grounds on which
such digeretion may be exercised. The discretion, which
must be exercised judicially, is a wider one than was conferred
by 8. 52 of the Justices of the Peace Aet, 1927, or by 2. 18 of the
Offeriders Probation Act, 1920: and it includes the ground,
previously contained in 8. 37 of the Crimes Aect, 1908, on which
the Court may exercise its discretion when it considers that the
offence charged deserves no more than a nominal punishment,
and it 18 unnecessary that a convichion should bhe ocbtained.
Tt is open to the Bupreme Court to review e decision of 5 Magis-
trate where he has declined to cxercise tho discretion given
him by s. 42 of the Criminal Justice Act, 1954, and, in a proper
case, 10 substitute its own diseretion, and, where it eonsiders
it is unnecessary that a conviction should be obtained, to quash
tho convietion and sentence and direct that a dischargo be
entered.  [Jones v, MeDonald, [1939] N.Z.L.R. 928 [1930]
CG.L.R. 548, followed.) (In re Toupo Totara Timber Co., Lid.,
[1943) N.Z.L.R. 557, applied.} (R. v. Smith, [1923] G.L.R.
148, referred to.) Halligen v, Police. (8., Christchurch. Sep-
fember 22, 1955, MeGregar, J.) :

Practice—Murder—Delay in caplaining dceident as Uvuse of
Vietim's leath—Defence of Accident first raised at Triel—Right
to convnent thercon generally—Jestices of the Pegee Acf, 1997,
se. I3T and {56, The triad Judge may, in & proper case, con-
ment, upon the fact that thoe defence has not boon disclosed
at some dato earlicr than the trial, hut aobservations thereon have
to be made with eare and with fairness 0. the aceused person
in all the circumstances of the case. (R. v. Tattleboy, [1934]
2 K.B. 408; 24 Cr.App.R. 192, explaining R. v. Noylor, [1633)
1 K.B. 685; 23 Cr.App.R, 177, followed.) Sections 151 and
156 of the Justices of the Pesce Act, 1927, do not affect the
right to comment generally on the fact that o defonce is raised
for the first time at the trial. Such comment is by way of
answer to the defence—a test applied in order to determine
its truth or falsity—and differs essentially from any suggestion
that silence is in itself evidence from which guilt wmay be in-
ferred. (R, v. Barker ond Bailey, (1913) 32 N.Z.L.R. 912;
15 GLE. 634, applied.} (B, v. Naylor, [1933] 1 K.B. 685;
23 CrApp.R. 177, and R, v. Litleboy, 11934] 2 K.B. 408 ; 23
Cr.App.R. 192, veferred to.) (R. v. Hill, [1953) N.Z.L.R. 688,
distingwished.} Consequently, a warning by a Police officer
or the administration of the statutory caution do not prechude
reference to the fact that a defence is raised for the first time
by evidence given at the trial, and a ganeral cormment on that
fact need not be accompanied by reservations with reference
to any specific occasions when such warnings wers given.
Quaere, whether comment specifically directed ta the occasion
when the statutory waming is given is ever perurissible in New
Zealand in view of tho express words as to such comments
contained in ss. 151 and 156 of the Justices of the Peace Act,
1027, The Queen v. Foster. (C.A. Wellington. June 24,
1955. Barrowclough, C.J., Stanton, Hutchison, F. B. Adams,
McGregor, JJ.)

Probation—Application for Dischorge from Probation before
Brpery of Full Term of Release—Good Bohaviour and Compliance
with Terms of Relewse or Probation—Not a ** change of cireum-
stances "——Criminal Justice det, 1954, ». 9 (1) (b} (3). Good
hehaviour end compliance with the cenditions of the release
on probation by an applicant for discharge from probation
before the expiry of the full term of his releass, do not establish
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such a * change of cireamstances sines the offender was released ™
as is contemplated in s, 9 (3) of the Criminal Justice Act, 1954.
€. v. Caskie (Probation (Gfficer). (8.C. Gisborne. August 22,
19583, Barrowclough, C.J.)

Sentence—Offenders” Probalion—DPrisoner discharged without
Uonwiction or Sentence on Earlier Offence—Court, when sentencing
for Subsequent Offence, entitled to take into Consideration Fact
of Farlier Offence—Further Matters for Cowrt’s Consideration—
Offenders’ Probation Act, 1820, s. 18 (2) (Oriminal Justice Act,
1954, 5. 42 {4)). 'Thelanguage used in 8. 18 (2} of the Offenders’
Probation Act, 1920,* does not preclude a Court when dealing
with a subsequent offence from taking into considerstion the
fact, if it be a fact, that the prisoner had committed an earlier
offence, provided it alse takes inta consideration the further
fact that the circumstances of the earlier offenee were such as
to warrant a discharge without conviction or sentence. (Sam-
bastvam v. Public Prosecutor of the Federation of Melaya, [1950]
A.C. 458, distinguished.} Higgins v. Hart, (8.C. Woellington,
September 19, 1855. Berrowelough, C.J.)

DIVORCE AND MATRIMONIAL CAUSES.

Condonation—Adultery—Husband's Condoned Adultery revived
by Subsequent Intimate Assceiation with Person Concerned—
Divorce and Matrimonial Causes Act, 1928, s I7. BEven if
the adultery of a husband has been condoned by his wife, his
subsequent intimate association with the person concerned
revives the prior adultery, and the wife is entitled to a decree
although no matrimonial offence (in the narrower sense) has
been sommitted by the husband. (Ridgway v. Ridgway, (1881)
20 W.R. 612, followed.] (Tilley v. Tilley, [1940] P. 240 ; [1948)
2 Al BE.R. 1113, and Perry v. Perry, {1852] P. 203 ; (1932] 1 All
E.B. 1076, refarred to.)  {Colline v. Collins, (1884) 9 App. Cas.
205, distinguished.) Sundy v. Sundy. (3.C. New Flymouth.
September 8, 1855. McGregor, J.}

ELECTIONS AND POLLS.

Parliamentary Election—Election Petition—Lodging of Security
within Preseribed. Time, and, if given by Boend, with Sureties—
Condition Precedent to Petitioner’s EBight to have Petition heard
by Electoral Court—Electoral Act, 1927, ss. 200 (o) (), 216, 217,
250-—Blection Petition Rules, 1951 (S.R. 1951{184), R. 3. Com-
pliance with the eenditions contained in paras. {¢) and (d) of
8. 200 of the Elsctoral Act, 1927, that the seeurity on bshalf
of a petitioner be given within three days of the presentation
of the petition, and that, if it be given by bond, there be sureties
to the bend, is a condition precedent to the right of a petitioner
to have his petition heard by an Electoral Court constituted
ander the statute. (Willioms v. Mayor of Tenbty, (1897) 5
C.P.D. 183, epplied) (Wellington Election Petition, (1894)
13 N.Z.L.R. 174, approved.} (Wairarapa Election Petition, (1897)
15 N.Z.L.R. 47\, Les v. Macpherson {No. I}, [1923] N.Z.L.R.
1266 [1923] G.L.R. 245, and Pease v. Norwood, {1569) L.R. 4
C.Y. 235, referred 0.) The words to “ the satisfaction of the
Returning Officer * in 8. 200 (¢}, while empowering a Returning
Officer to decide whether in any particular case there nead he
one, two, or three sureties, do not empower him to dispense with
sureties sltogether ; and, if & Returning Officer has approved o
purported pecurity, those words cannot be relied upon to validate
a3 security & bond given by the petitioner alone without sureties,
(Williams v. Swansea Conal Navigation Co., (1868) L.R. 3 Exch.
158, applied.) In re Lyttelton Election Petition, Goodman and
Another v, Barmett and Another. (F.C. Wellington.  July 1,
1956, Stanton, Hutchison, McoGregor, JJ.}

HUSBAND AND WIFE.
Locus Poenitentiae In Desertion, 104 Low Journal, 422,

JURY.
Jury and Jurymen of the Past, 220 Low Times, 33.

LAND AGENT.

Negligence—Duty of Land Agent, when preparing Sale and Pur~
chase Agreement of Farm Land, to dnclude therein Stondord Ap-
proved Clouse to comply with Provisions of Lond Setlement Pro-
maotion Act, 1952—Breuch of Such Dwiy—Award of Damuges
against Land Agent. When o land agent takes it upon himself
to prepare an agreerent for the sale and purchase of farm Jand,
it is & breach of his gensral duty to his principal if he does not
adopt the means usually adopted by land agents to protect their
principals when selling farma, This duty includes the insertion
in the sale and purchase agreernent of & standard approved elauae,
which requires the purchaser sither to make a declaration or ob-

* See, now, & 42 (4) of the Criminal Justico Act, 1954,

tain the consent of the Land Valuation Court, and limits his right
to a return of his depoait to cases where he has complied, or done
his best to comply. with those obligations. McKenna v. Stark.
(8.C. Auckland. September 13, 1955. Stanton, J.)

LAW PRACTITIONERS,

Admission—Barrister— Unnaturalized Alven—Not “ a fit ond
proper person fo be admilled ' as a Barrister—Law Practitioners
Aet, 193], 5. 6. An unnaturalized alien iz not ““ afit and proper
person ”, within the meaning of those words in s. 6 of the Law
Practitioners Act, 18931, to be admitted as a barrister. (I re
Heyting, [19281 N.Z.L.R. 233 ; [1928] G.L.R. 174, applied)) (Ez
parte Korten, {1941) 58 N8 W. W N. 29, roferred to.) In re
Scholer.  (S.C. Wellington.  Qctober 3, 1855,  McGregor, J.)

LIMITATION OF ACTION.

Title to Lond by Prescription—Unalienated Crown Lend in
Oceupation of Adjoining Cwner for Quer Sixty Years—Acgquisition
of Prescriptive Title to Such Crown Land—Prineiples Applicable—
Declaratory Order Affirming, as Against Crown, Eristence of Pres-
criptive Title—Form of Order—Lamitation Act, 1950, ss. 8, 18—
Land Act, 1948, s5. 58, 172 {2), 176.  Practice—Declarations and
Orders— Declaratory Qrder—Aciion Against Crown for Declaration.
as to Acquisition of Preseriptive Title in Crown Land—Order under
Croum Praceedings Aet, 1966, inapplicable— Declaratory Order, as
against Crown, mode under Declaratory Judgments Act, 1908,
affirming Existence of Prescriptive Title to Such Land—Declaratory
Judgmenis Act, 1908, ss. 3, 10—Crouwn Proceedings Act, 1350,
88, 5 {2), I¥ {I) {v). There may be adverse possossion against
the frue owner of a whole block of land even though it has heen
ocoupied by user of part of it only, if such partial user suffic-

iemtly evidences an animus possidendi in regard to the whole. .

{Lord Advocate v. Blantyre, (1879) 4 App. Cas. 770, followed.)
(Martin v. Brown, (1912) 31 N.ZL.R. 1084; 14 G.L.R. 407,
referred to.) It is irrelevant that the true owner knew nothing
of possesion by another, or that the land was of little value and
capable of only a limited user, If the person in possession and
his predecessors (if any), did, in fact, take and maintain possession,
and thus excluded the true owner by assuming the cccupation to
themselves, thore is no need to inguive whether they had any
more specific intention to cust or exclude himm,  Possession with
the anemus possidendi aatomavieally excludes the owner, even if
it be posseasion with his consent, as in the case of a tenant at will.
Discoutinuance of possession by the true owner may occur even
though hs is unaware of the adverse possession.  Although en-
slosure, such as fencing, is the strongest possible evidence of ad-
verse posgession, it is not indispensable. {Seddon v. Smith,
{1877} 36 L.T. 168, followed.) (Marfin v. Brown, (1912) 31
N.Z.L.R. 1084 ; 14 G.L.B. 407, and Nesbitt v, Mablethorpe Urban
District Couneil, [1918) 2 K.B. 1, referred to.) (Rains v. Buxton,
(1830) 14 Ch.D. 537, followed.) The facts that the public has
nsed the land as a means of aceess, and that no rates have been
claimed or paid cannot negative a de focte possession,  {Martin
v. Brown, {1912) 31 N.ZL.R. 1084; 14 G.L.R. 407, referred to.)
By s 6 (2) of the Limitation Act, 1950, that statute is made
gubject to the Land Act, 1948, so far as it is incopsistent with
anything contained therein ; but, where there was no enactment
dealing with the reservation by the Crown applicable to the land
in question at the date of the Crown grant, the Crown grant
withdrew the land from the possibility of further sale or dispos-
ition by the Crown; and, accordingly, s. 58 of the Land Act, 1948,
and its predecessors could have no application.  There is nothing
in 8. 176 of tho Land Act 1948, and its predecessors, or, it was
ressonsble to conelude, in earlier enactments, providing that no
prescriptive title could be acquired by acts done unlawfully in
breach of their provisions; and the Court will not presume a
lost grant, the existense of which would have contravened a
public statute or a custom. A title to land which may be ac-
guired by adverse possession is purely possessory, not resting on
& presumed grant, but solely upon the statutory destruction of
the true owner's remedy and estate. Such a title may he ac-
quired notwithstanding the fact that the land is dedicated o
statutory purposes, or that the true owner is debarred by statate
from alienating the land. (Bobbett v, Seuth Bustern Roilway
Company, (1882) 9 Q.B.D. 424 ; Midland Railwey Cempony v.
Wrigit, (1901] 1 Ch. 738 ; Sampson v. New Plymowth Harbour
Board, (1908) 27 N.Z.L.R. 607; 10 G.L.R. 3668, and Whatatiri v,
The King, (1938] N.Z.LR. 676 {1938] G.L.R. 379, followed.)
Whers the adverse owner is prohibited from ocoupying or alien-
ating the land, the title may nevertheless be acquired by adverse
possession. It is the fact of possession, end not its lawfulness,
that is important ; and, in general, title may be aequired under
the Limitation Act, 1950, by virtue of unlawful occupation.
Whera o person has succeedsd in acquiring a prescriptive title of
lend s against the Crown, a declaratory order, under the Declar-
atory Judgments Aok, 1908, may be made affirming, as sgainst
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the Crown, the existence of the prescriptive title, so long as the
order iy in such form that it cannot be construed as an order made
‘in pursuance of 8. 17 (1) () of the Crown Proceedings Act, 1950.
Semble, That a prescriptive title way be acquired in the bed of &
river, whether the bed he owned privately or he unalienated
Crown Land, provided there are no special statutory provisions
rendering it impossible.  From the year 1843, and, indeed, from
r much earlier date, the plaintiff and his predecessora in title had
centinuously and openly used as part of their adjoining farm, a
piece of unalienated land vested in the Crown, with an area of
23 acres, which, except for a comparatively small portion of it,
wag rough and overgrown and almost in a state of nature. On
May 5, 1853, the Crown granted to a company a licence in pur-
mance of whieh the company, on or about the same date, enterad
into possession of part of the land in question, and proceeded to
erect a gravel-crushing mill on the property. Bince then,
the company had contimaously talen gravel from the bed of the
river, transported it to the erusher, erushed it thers, and trans-
ported it from the property. Held, That the plaintiff had Ge-
came the owner of the land in question as, for sixty years and up-
wards, there had been such occcupation and use as amounted to
adverse possession against the Crown ; and he was entitled to an
order under the Declaratory Judgments Act, 1908, accordingly ;
but subject to: (a) The express preservation of the right of the
Crown under 5. 6 {3} of the Limitation Aect, 1950, “ to any
rminerads {including uraniurn, petrolenm, and coald”’. (b) The
sceeptance by the plaintiff of an order in such a form as wonld
protect the interests of the licensee comnpany under its licence in
respect of the gravel-crushing plant. (¢) The plaintiff's title is
to be subject to any proprietary inteérests that may be vested in
any Catchment Board or other local authority in respect of the
land. (Lord Aduvocate v. Blantyre, {(1879) 4 App. Caz. 770, and
Lard Advoeate v. Young, {1887) 12 App. Cas. 544, followed.)
(dttorney-General v. Leighton, [1955] N.Z LR, 750, reforred to.j
The form of the declaration is sot out in the judgment.  Robinson
v, Aitorney-Generel.  (8.C. Nelson. June 23, 1853. F. B,
Adams, J.}

MASTER AND SERVANT.

Workers’ Compensation-—~Employer's Ldabelity Insurance—Em-
ployer inswring Worker with Insurance Company after Happening of
Aecident, but within Fourteen. Days after the Commencement of
Worker's Ewmployment—Employer entitled fo be indemnified by
Such Insurance Company-—-* Default ”—Worksr’s Compensation
Amendment Aet, 1950, s, 8, 9, 20.  An employor, by virtne of
8, 9 of the Workers’ Compensation Amendment Act, 1950, can,
at any time within fourteen days from the commencement of an
employment, call upon any insurer whoma he choases io seclect
1o insure him egainst werkers® claims in respect of a period which
has elapsed and during which an aceident has already occurred.
Such an insurer cannot refuse to aceept the employer's statement
of wages or stipulate for a higher premium.,  As, under s, 20,
the liahility of the Workers' Compensation Board does not arise
unless an employer is in default in insuring against his lisbility
to his employes, the Board is not liable in respect of an accident
oceurring between the date of the commencement of an employ-
ment aird the date {within fourteen days thereafter) of the em-
ployer's delivering o statement of wages to an insurer,  Kenpedy
v, New Zeolond Insurance Co., Lid. and Workers’ Compensation
Board. (S.C. Auckland., September 8, 1955.  Stanton, J.}

MORTGAGE.

Discharge—-Uncertainty as o Morigages— A pplication to Court-——
Determination as to Amount—FPayment into Court—Nature of
Order made—Property Luw Act, 1952, ». 87. The registered
proprietor of a mortgage was s limited liability company, which
was wound up in 1925. At the fina) meeting of the company,
it was agreed that the mortgage should be transferred to H., a
sharsholder, in part satisfaction of his share in the surplus agsets,
The liquidator was directed to transfer the mortgagoe accordingly,
but he neglected to tramsfer it. Between 1920 and 1925, the
mortgaegor paid the interest on the mortgage to the company
(the registergg propristor of the mortgage) and, thereafter, to il
or his executors, as he had been informed by H., approximafely
in the early part of 1926, that the company had been liquidated
and that EL. had taken over the mortgags, and he, the mortgagor,
was to pay all future interest to him, During H.'s lifetizne, the
mortgagor ohtained reduction of the principal sum from £750
to £425 and reduction of the interest rate to 4} per cent. per
anmun, by an order of the Court of Review, under the Mort-
goagors and Leesecs Rehabilitation Act, 1938. At the hearing
in the Court of Review, H. wos cited as mortgages, and was
represented by counsel. The mortgagor applied for an order
under s, 87 of the Property Law Aet, 1952, that the prineipal sum
and interest rernaining secured by the mortgage he paid inte
Court, and for it to be paid out of Court to H.’s executors. H.’s

executors consented to the making of the order.  Held, 1. That,
having regard t{o ths provizsos to subss, (2} and (4} of s, 87 of the
Property Law Aect, 1852, the Court was justified, on the evidence
before it, in making orders similar to thase asked for in the notice
of motion, notwithstapding the fact that all persons who might
be entitled to bo heard in opposition to the motion might not have
been sacertained and might not have had notice of the application.
2, That the amount of the debt secured by the mortgage be as-
eertained from the facts disclosed in the affidavit of the mort-
gagor and in the certified copy of the order of the Court of Review
{attached as an exhibit to it} ; that the amount of the debt was
£425 for principsl, together with interest thereon at the rate of
4% per cent. per annum from May B, 1952, to the date of payment
into Court ; and that the principal sum and interest moneys be
forthwith paid inte Court by the mortgagor pursuant e s. 87 (1}
of the Property Law Act, 1952,

Nate : For the purpose of registration, the certificate of title
and the mortgage were surrendered to the Court; and, on the
principal and interest moneys being paid into the Court in con-
formity with the order of the Court under s. 87 of the Property
Law Act, 1952, the Registrar of the Bupreme Court endorsed on
the order a certificate that payment had been made into Court
as dirécted ; and there was then registered in the Land Transfer
Office a sealed copy of that order, and that registration duly
effected a diacharge of the mortgage. fn re o Mortgage, Seott to
Christchurch Brick; Co., Lid.  (8.C. Christehurch,  July 21, 1965,
Barrowclough, C.J.)

PRACTICE,

Removal of Proceedings— Beciprocal Enforcement of Judgments—
Motion to register Judgment—Motion filed in Court Registry
nearest Sudgment Debior’s Forwarding Address, being Only Address
aoailable—Order removing Proveedings o Registry wearest to Judg-
went Deblor’s detual Residence—Code of Civil Procedure, B. 604—
Reciprocal Bmforcement of Judgment Rules, 1935 (1935 New Zeq-
land Gazette, 3600), R. 4. An order may be made to transgfer
proceedings ta the Supreme Court Registry nearest the residence
of the judgment debtor, when an application to register a judg-
ment under the Reciproeal Enforcement of Judgments Aet, 1934,
has been originally filed in another Registry of the Supreme
Court, owing to the judgment creditor’s then being unsware of
the judgment debtor’s address in New Zealand (all that was then
available being & forwarding postal address which was nearest
to that Registry), Carters Tested Seeds, Lid. v. Davies.  (8.C.
Wellington.,  October 7, 1955, McGregor, J.} :

Trial by Jury—Verdict—JTury’s Verdict in Favour of Defendant—
Clourt satisfied that Verdiet for Plaintiff only Reasonoble Verdiet
on Pacts—All Foets ascertained and before Court—Verdict for
Plaintiff to be entered.  Judgment should be entered for the plain-
tiff withont sending the case back for re-trial, where, in an action
claiming damsages for negligence, the jury's verdict ia againat the
weight of ovidence in the sense that no twelve reasonable men
could properly come to & conelusion in favour of the defendant,
and the Court ig satisfied that a verdict for the plaintiffis the only
verdict that could reasonably have beon given on the facts, and
it i satigfied that all the facts bave been ascertained and were
bofore the Court. (Winterbotham, Gurney, and Co. v, Sibthorp
and Cox, [1918] 1 X.B. 625, followed.} {Dictum of Lord Wright
in Mechanical and General Inventions Co., Lid. v. Austin and
Auwustin Motor Co., Lid., (19351 A.C. 346, 379 (o the effect that fo
enter judgment for a plaintiff might be tantamount to super-
seding the jury and exercising the function of affirmatively
finding the facta}, not followed.]  A#orney-General v..J. M. Hey-
wood and Co., Lid, (No. 2). (8.C, Christchurch. September 22,
1956, ¥: B. Adams, J.)

PROBATE AND ADMINISTRATION,
Probate—~Practice—Mutilated Will—W+ll on Single Sheat of
Paper torn from Top to Bottem in Two Tears, and restored by
pasting Paper over Whole Back of Original Sheat—No Evidence
of Circumstances of Mutilation—Court’s Inherend Jurisdiction
exercised-—Order for Proaf in Solemn Form-—Wills Act, 1837,
2. 20—Code of Civil Procedure, B. §31z. An spplication, ex
parte, was made for probate of a will, which was typewritten
on & single sheet of paper and at soms time had been mutilated
by two completo tears from top to bottom of the sheet and by
& third partial tear. The document had then been restored
by affixing the tormn pieces together by means of & sheet of paper
pasted over the whole of the back of the original sheet. (ne
of the complete tears passed through the signature of the
tegtatrix, and one through the signatures of the attesting
witnesses, There was little knowledge of the circumstances
of mutilation. Held, That, in view of the lack of information

before the Court, and of the fact that persons who might be
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adversely affocted by the mutilation of the will were not before
the Court end might have no knowledge of the peculiar circam-
stancea, the Court had inherent jurisdiction to order an action,
and an order would be made for probate in soletnn form of the
will propounded. {In r¢ Annie Nissenbauwm, [1939] N.ZI.R,
84 ; [1939) G.L.R, 45, referred to.) JIn re Mair (deceased).
{8.C. Wanganui, July 11, 1955, MceGregor, J.)

Probate—Practice—Testator’s Body not recoverable-—Applica-
tion for Probate tn Cammon Form, supporied by Certifieate of Death,
insufficient—Leave 0 swear Death necessary-—Coroner's Binding
tn Proper Authenticaled Form to be produced—Coroners Aet,
1851, 5. 8—-Rirths and Deaths Registration Act, I851, s 31—
Code of Cdwil Procedure, RE. 518, §31lce.  Where the body of
a4 testetor cannot be found, and neither the executor nor sny
other person can, of his own knowledge, prove the fact of his
death n terms of R. 518 of the Code of CivH Procedure, a certifi-
cate of death (following a coroner’s inguest) under s. 8 of the
Births and Deaths Registration Aet, 1931, is insufficient to
support an application for grant of probate in common form.
In such a cage, the Court should be asked to grant leave to
swear death, A death certificate by itself is insufficient to
gapport such & grant.  Where an inquest has been held under
8. 8 of the Coroners Act, 1951, the Court should have in support
of the application, at least the actusl words of the coroner’s
finding in properly authenticated form ; but it is not necessary
to re-assemble on oath the mass of circumstantial evidence
received ab the inquest.  Quuaere, Whether, in view of the terms
of g, 31 of the Births and Dweaths Registration Act, 1951, a Regis-
trar of Deaths has power to issue a death certificate where
un *“inguest is held on the body of a deceased person *; and,
furthermore, whether, even if he has power to issue such a
cortificate of death when the body has not been found, s. § of
the Coroners Act, 1951, has partially taken away the protection
given to life insurance companies by R, §531cc of the Code of
Civil Procedure. In re Moass (decensed). (8.C. Nolson. Sep-
tember §, 1855, Turper, J4.)

BATES AND RATING.

Rateable Property and Exempiions—Shingte-plant—*" Mach-
wnery ' —Main Stving-Bins—Steel Movable Grading-plant—Foun-
dations and Sides of Rod-mill Building—Whether ** machdnery '—
Rating Act, 1925, 5. 2. Main sizing-bins, used in shingle-plants,
as described in the judgment, do not comprise * machinery "’
as that word is used in para. (1) of the exomptions from the
definition of “ rateable property ”’ in 8. 2 of the Rating Act.
1925. A complete grading plant in mniniature, constructed
almost entirely of steel and so as to be movable (the admitted
machinery and the bins being inseparable and the hins, on
ageount of their small size being auxiliary to the * machinery )
is ** machinery '*, as that word iz uged in para. (1) of tho exemp-
tions from the definition of ‘‘ rateable property > in & 2 of the
statute. The foundations and sides of a rod-mill building,
which were of special character for the aole purpose of supporting
the machinery and deadening its noise, there being no roof
other than the overheard bins, were auxiliary to the rod-mill
machinery and were not ' rateable proporty’ within the
definition of that term in s. 2 of the statute.  In re River Shingle
and Sand (1935Y Limited’s Objeetion. [Lower Hutt. July 8,
1955, J. R, Drommond, 8.M.)

Valuation IList—Amendment of Lisi after Tts Deposit and being
Open for Inspection—Such Amendment not made by Assessment
Court—Amendment and Notice given pursuant lo It, Nullittes—
Roating Act, 1923, ss, 8§ {4}, 30. As soon as a valuation list,
sent by the valuer for the distriet to the Iocal authority under
4. 8 (4) of the Rating Act, 1925, is depositad and is open for in-
spection of interested persons, no amendment thereto ean be
made no matter how defective the list may be, save by objec-
tion made by the loeal authority, the owner or occupier of the
property, or any other ratepayer appearing on the list,  Unless
an amendment js made by the Assessment Court, after an open
hearing, the amendment and the notice given pursuant to it
are nullities, Consequently, an objection to the amendment
made subsequently to the transmission of the valuation list to
the local suthority iz not saeh an objection as wounld entitle
the Court to increase the original valuation in terms of &, 30
of the Rating Act, 1925. (Mayoer, ele., of Aucklond v. Speight,
(1898) 16 N.Z.L.R. 631, referred to.) In re Noenae Hotel
Limited’s Objection. (Lower Hutt. July 11, 1955, Drummond,
8M.)

TENRANCY.

Rent Restriction—Jurisdiction to fix Fair Rent—Jurisdiction
arising on Application by FEither Landlord or Tenant during
Ewxistence of Contractual or Statutory Tenancy—FEristence of
Tenancy Fact going to Jurisdiction——After Such Fuoct decided,
Jurisdiction not taken away by At of Party—Tenancy Act, 1948,

g, &. The jurisdietion given $o the Court, founded on s. § of the
TPenancy Act, 1948, to make an order fixing the fair rent, on an
application made by or on behalf of either the landlord or the
tenant of any dwellinghouse or property, exista when a re-
lationship of landlord and tenant exists between the parties
to the application, whether that velationship be a statutory ome
or & contractual one. A tenant who gives notice to determine
the contractual tenancy and who remains in possession after
expiry of notice, is a statutory tenant, and he, as well as the
landlord, is entitled to have the fair rent fixed. {Moran v.
Kirkwood Bros,, Lid., {19477 NZLR. 213; [1947]) G.L.R. 56,
and Artizans, Labourers, and General Dhwellings Co., Itd. v.
Whitaker, {1919] 2 K.B. 301, applied.) The existence or not
of a tenancy between the parties at the date of an application
to fix the fair rent is a fact that goes to the jurisdiction of a
Meagistrate to determine the fair rent, and, if the Magistrate
was in error in his determination of that jurisdictional
fact, the Supreme Court has suthority to interfere. (Bethune
v. Bydder, (1038] N.Z.LR. 1 ; 11937} G.L.R. 665, R. v. Blakeley ;
Bz parte Associakion of Architects, Engineers, Surveyors and
Draughtsmen of Australia, (1950) 82 C.L.R. 55, and Manawaltu-
Oroua River Board v. Barber, {1953] N.Z.L.R. 1010, referred to.)
Qnee the Magistrate has decided the fact requisite to hig juris-
dietion, his jurisdiction canmot he ousted by the set of a party,
such as the giving by the tepant of a notice te determine the
tenaney, J. A. Hazelwood and Co., Lid, v. Norton. (8.C. Wel-
lington. Aungust 30, 1955, MeCregor, J.)

TRANSPORT.
“In charge of ”’ s motor-vehicle, 220 Law Times, 63.

TRUSTS AND TRUSTEES.
Power of Advaneement, 99 Solicilors” Journal, 533.

VENDOR AND PURCHASER.

Land Sales Promotion-—Agreement for Sale and Purchase of
Farm, Property—Such Agreement Valid, where Consent of Land
Vaoluation Couwrt not required, unless and untid Failure of Pur-
chaser to make and deposit Prescribed Declaration within One
Month-~Land Settlement Promotien Aet, 1952, 5, 24,  An agree-
ment for the sale and purchase of a farm property can be made,
and is valid, under the Land Sales Promation Act, 1852, whers
the consent of the Land Valaation Court is not required, unless
and until the puarchaser fsils to make the requisite declaration
that he does not own, and has not transferred, any farm land,
and he fails to deposit it with the District Land Registrar within
one month after the signing of the agreernent. MeKennag v.
Stark. (8.C. Auckland, September 13, 1955. Stanton, J.)

WILL
Exemptions in Wills, 105 Law Journal, 470.

WORKERS' (OMPENSATION.

Acecident arising out of wad in the Course of the Employment—
Farm-worker possessing Rifle, with Employer’s Permission, for
Shooting Rebbits—Duty to drive Cow and Colf from Distant
Paddock—Worker taking Rifle with Him—While on most Con-
ventent Roule to Such Paddock, Worker looking around GQap in
Boxthorn Hedge for Rabbits—Eye injured by Piece of Hedge—
Employment not interrupted by Looking for Rabbits—Worker
entitled to Compensation—Workers’ Compensation Act, 1922, 5. 3.
D. was employed by 8., who was & sharemilker. On the day
of the accident, 8. instrueted his son ta go with I}, to the bottom
paddock and to bring in & cow and a calf which were there.
8. had given I}, permission to have a rifle for shooting rabbits.
D. took the rifle with him on his way across the farm in case
he saw any rabbits. On his way te the hottom paddock, D.
took the most convenient route. It crossed s paddock where
rabbits were sometimes seen.. As D, and R.’s son went through
2 boxthorn hedge, D. went close to the right-hand aide of a
gap in the hedge, and peered around the hedge to see whether
any rabbits were in view. As he did so, a piece of hoxthorn
hedge injured his right sye. The two went on to the bottom
paddock, and returned with the cow sand eslf. In an aetion
by D, for compensation in respect of the loss of his right eye,
Held, That the accident arose * out of and in the course of the
smployment ”’, 83 I, was in the course of doing something he
was employed to do; for, though he wes not under & duty to
shoot rabbits, he wag, when the accident happened, proceeding
to the bottom paddock in the course of doing something he was
employed to do, and his effort to locate rehbits on his way,
while in possession of a rifls for shooting rabbits with the approval

of his employer, was not such a diversion from the eourse of

duty as to interrupt the employment. (Lancashire and York-
shire Railway Co. v. Highley, [1917] A.C. 352; 10 B.W.C.C. 241,
referred to.) Dwton v. Schweass. (Comp. Ct. New Plymouth.
August 18, 1955, Dalglish, J.)
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THE COMMONWEALTH AND EMPIRE

LAW

CONFERENCE, 1955.

By D. I Gueoniry, Secretary of the New Zealand
Law Society. :

{Concluded from p. 300.)

CongesTioXx 18 THE COURTS.

“ Clauses of Congestion in the Courts and Possible
Remedies ' was a subject which created considerable
discussion in the Committee, which was chaired by Sir
Garfield Barwick, Q.C., Sydney.

No papers having been submitted, the Chairman sug-
gested the lines on which the discussion should follow
and ontlined in brief his views on the cause of the con-
gestion in the Courts,

An unusual variety of reasons for the delays were
given by the delegates.

One New South Wales Judge expressed the view that
75 per cent. of common-law actions in New South Wales
concerned motor-cars, and that the delays were caused
in these cases by the necessity for a jury and the fact that
motor-car cases were nearly all handled by a limited
group of solicitors.

The Chairman summed up the views of delegates as
follows :

Ten delegates spoke, the majority from New South Wales.
It was generally agreed that there was congiderable congestion
in all civil Courts in those perts of the Commonwealth repre-
sented at the meeting. The only exception eppeared to be
Alberta, where no serious congestion is said to obtain.

The main causes which were put forward sppear to fall
under two main headings :
{z) General increase in &ll forms of litigation; and

(b} Failure to provide an adeguate inerease in Judges and
Court accomimodation to meet the increased demand,

As to (a) the following causes weore suggested :
(i) Inecreased population.
(i)

{iid)

Inereased rights,

The lerge increase in accident cases both on the roads
and in industry.

The greater number of matrimonial disputes coming
before the Courts.

(v) In England, the provision of legal aid.

{vi} The greater awareness by the citizen of his rights
due to improved welfare services,

(iv)

The possibly outmoded procedure in the Courts of
spme places,

Ceneentration of work in the hands of & few already
overworked lawyers who are apt too frequently to
seok postponements,

Tnerease in crime which takes up the time of Judges
who would otherwise be available for determining
oivil actions.

As to (b} the general feeling was that an increase in the
number of Judges and Courts and the necesgary trained steff
was essential if the problem wereto betackled. Tt was forther
suggested that the appointment of commissioners, particularly
to hear matrimonial causes, on the lines adopted m England,
would ease the situation.

Gther remadiey submitted by delegates included the eur-
tailment of trials by jury, further co-operation between the
Bench and Bar, the additional use of recording machines
to avoid lengthy written depositions, and the cutting-out of
ail unnecessary eloquence on the part of advoeates, The

(vid)

{viii)

(ix)

view was also expressed that much could be done to dispose
with the number of expert witnesses called on both sides
either by provedure similar to that laid down in Order XXX
of the English Rules of the Supreme Court or by agreement
between the legal advisers to the parties,

To sumrnarize the matter : there emerged a general view
that the requirements were more Courts, more Judges, greater
professional competence, better co-operation between Bench
and Bar in the administration of the Courts, and greater
decentralization of the Courts themselves, both by inereased
use of sircnite and by wse of specialized jurisdietion. :

Lucar. EpvoaTioxN,

On the subject, ¢ Standards of Edueation for Ad-
mission (a) as Law Students, and (b} to the Legal Profes-
sion 7, papers were submitted by : Professor A, G. Davis,
Auckiand University College ; and Messrs. E. R. Dew,
The Law Society’s School of Law: H. E. Read, Dean
of Dalhousie University Law School, Halifax, N.5., and
W. Cleveland Stevens, Director of the Council of Legal
Education, England.

The subject was one of great interest to members of
the legal profession throughout the Commonwealth and
Empire, and many attending the Committee session
expressed their views which portrayed many differences
of opinion.

The Chairman, Professor T. W. Price, summed up the
discussion i1 the following terms :

It was not porhaps surprising that there were meny dif-
ferences of opmion ag well as some agreement, for it is well
recognized that there is perhaps more argument and discussion
on the subject of edueation than any other subject.

The chief differences of opinion were with regard to whether
or not a Law Degree should be a compulsory requiremesnt for
entry into the profession, and whether a period of appremntice-
ship should also be compulsory.

It wag the view of some speakers that the present standard
of education for admission as Law Students was inadequate,
bearing in mind that to become a geod lawyer one must not
only study the Law, but have a Imowledge and understanding
of people.

Tt was pointed out vhat in moat countries s minimum
standard of general education is required before admission
as 8 Law Stodent, and it was sugpested that this standard
should be increased. In some countries it is pessible to be
admitted a5 a Law Student at the age of sixteen years, with
the result that such students have not yet acquired an adequate
commaend of the English language and the art of thinking.
On the other hand the standard mugt clearly not be raised to
such an extent that it resulted in depleting the ranks of the
profession. One muat, however, bear in mind that if one
sots a minimuwm age for entry of, say, eighteen the result
would be that & man or woman would be perhaps twenty-six
years of age, taking into ascount the posaibility of National
Service, bofore being able to practise and earn a living,

Some speakers took the view that a fairiy long period of
apprenticeship was esgential, while others took the wview
that this method was appropriate for the Middle Ages, but
was now completely out of date and that for anyone with an
education, apprenticeship for not more than one year should
be adequate.

Other speakera took the view that service under articles,
and during such service attendance at a Law School was the
most dasirable form of fraining.

— eEE—
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It was pointed out that in some eountries the possession of
a Univermty Law Degree was ossential, while in other countries
this was not 0, One of the arguments against the require-
ment of & Law Degree was that many of our greatest lawyers
had read classics and other sitbjects at their University and
not Law, Another speaker, however, pointed out that it
can never bo known what contribution would have been made
to SBociety by thoso lawyers had they taken a Low Degree,
his view being that they would have been great lawyers in
any event,

It was suggested that what Universities have to aim at is
to replace dogmatie instructions by intellectual develop-
ment, otherwiso the Law would be out of touch with the
needs and feelings of the ordinsry men., Indeed, as had
been said by a groat lawyer, Law must lead mankind and not
merely follow it.

It appeared that m several countries in the Commonwealth
and Empire two courses of training were available, namely
the acquirement of & Law Degree and service under articles,
Some speakers were obviously uneertain how to marry these
two to the best sdvantage. It is apparent, frormn what was
said by a speaker from Scotland, that it has not been found
possible to have a professional Law School there, and that
in that country there are two places for legal training, namely
the TUniversities and the lawyers’ offices. There wero
difficulties with regard to the office training due to the de-
eline in Beotland of the Managing Clerk whoso work was now
being done by the junior partners who had not always time
to $rain an apprentice. A further difficulty was the attitude
of mind of men returning from National Service, Frequently
they were intolerant of office routine, and, as 2 result, were
unlikely to benefit from a long term of apprenticeship.

On the whole it appeared to be the general view of thosze
present that the most successful form of training was likely
to be a period of full-time study at a University Law School
followed by & period of full-time apprenticeship, or other
praectical training,

RECIPROCITY OF ADMISSION,

On the subjects “ Reciprocity of Admission and the
Desirability of Admitting Commonwealth and Empire
Lawyers freely to practise in Other Parts of the Commaon-
wealth ”, and “ Overseas Relations and the Exchange
of Visits by Practiging Lawyers, Teachers of Law Stu-
dents, ete.”, papers were submitted by Messrs. M, 1.
Branchi, Malta ; A. C. Des Brisay, Q.C., Law Society of
British Columbia; T. G. Lund, The Law Society, in
conjunction with the Under-treasurers and Sub-treasur-
ers of the Inns of Court ; and Professor J. L. Montrose,
Queen’s University, Belfast.

The following report of the Chairman, Mr. V, 8. Pe-
rera, Secretary of the Law Society of Ceylon, fairly
summarizes the discussions which took place :

The Committes had the adventage of five papers which
Lad been submitted on these two sabjects,

The Chairman pointed out to the meeting the importance
of the matters which were due for discussion, stressing the
fact that in many instances the status of countrios had under-
gone o change during the past decade,

The Chairman stated that the right of a citizen to obtain
the services of a lawyer from any part of the Cornmeonwealth
in. the defence of his liberty and against the encroachment of
his rights and liberties should be assured. He also desired
that the Commonwealth Law Conference should meet at
regular intervals of time, ssy once in three years, in the
capital cities of the Commonwealth countries, in rotation.

Individual delegates gave information to the Committes
upon the requirements for admission and practice in their
own countries, and from this information it waa clear that
there were both difficulties and anomalies as hetween the
varicus countries concerned. A suggestion was made and
received suppert that some form of ceniral house should be
established at which all Commonwealth and Empire Bar®
Asgociations end Law Bocioties would be represented, the pur-
pose of this body being to provide & clearing house and informa.-
tion centre. It was expected that, mevitably, difficulties
would arise due to differences in local codes of law, but it
was congidered that these difficulties could be overcome,

On the rather wider subject of Overseas Relationa and the
exchange of visita of practising lawyers and teathers of law,
students, etc., the Committee was unanimoeus in the opinion
that the maintenance of geod overseas relations wag essential
and that nothing but good could come of an interchange of
vigsits between the lawyera of the Commonwealth and Empive
countries,” On tho academic side it was pointed out that
there already existed many facilities for interchange,

The Committee received and considered a suggestion that
there should be established a Royal College of Barristers and
Solicitors within the Commonwealth, and went so far as
formally to recommend to the Plenary Session that the Bar
Assoclations and Law Soeleties of each member country of
the Commeonwealth should be asked to consider the feasi-
bility of establishing a Committee of Representatives from
erch country to investigate the creation of a Royal College of
Barrigters and Soliciters. The ohjset of this cstablishment
would bs to encourage the study of law and research by prae-
titioners, the creation of Fellowships, and irpprovernent in
the technical equipment of the lawyer and the strengthening
of the bonds which bind the lawyers of the Commonwealth
together.

The Commitiee, recognizing the ungualified success of the
present Conference, wished te roeommend to the Plenary
Seasion that every effort should be made to ensure that similar
Conferences be held in the future at regular intervals of three
or five years,

CoNcLUDING SESSIONS.

This being the last discussion, the following resolu-
tion was passed unanimously, to be forwarded to the
Final Meeting of the Conference :

That this Conference expresses its great debt of gratitude
and profound thanks to the Trustess of the Nuiffield Foundation
for its tangible and very generous contribution to Common-
wealth and Empire legal overseas relations in assisting financi-
ally the sttendance of Secretaries of Bar Associations and
Law Societies at a Conference of Secretaries, and at this
Conference,

At all the discussions, with perhaps one exception,
varioys delegates from New Zealand and the Secretary
of the New Zealand Law Society made contributions.

Frvar ASSEMBLY.

At the final assembly of the Conference, reports of
the varjous Committees were received. Views were
expressed that it had been shown to be clearly well
worthwhile holding a Conference of Empire representa-
tives, not only from the point of view of discussing
individual and collective problems, but also of learning
gomething of the views and systems of other countries.
Surpassing this advantage, was the opportunity it had
provided of personal meetings, and the laying of the
foundation of friendships which would continue,

Mr. Vroland, Metbourne, on behalf of the dele-
gates and guests, referred to the social programme
which had been surrounded by s background of tradi-
tion, He said :

* Qur visits to these Halls, the Tnns of Court, and to
the homes of the lawyers, and the kindness and hospit-
ality shown, have made us proud of our British heritage,
and proud that we belong to such a noble profession.”

He expressed thanks and appreciation to all who had
provided such hospitality. He particularly referred to
the organization of the Bar Council and The Law Society,
and t2 the Law Society of Scotland, which had made the
Conference possible. He said it should not be over-
looked that it was in Scotland that a certain priming
process began. He also thanked the number of
articled clerks who had offered to aet as guides to
visitors desiring their assistance.

He specially made reference to the Secretary, Mr.
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Insurance at

LLOYD’S

% INSURANCE to-day is a highly technical business and there are many special
Lloyd’s Policies designed to meet modern conditions and requirements.
It is the business of the Professional Insurance Broker to place his know-
ledge and experience at the service of his client, and his duty is to act as his
client’s personal agent to secure for him the best coverage and security at

ihe lowest market rates.

* LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inter
alia, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may
be obtained. As Professional Insurance Brokers in touch with the biggest
and most competitive insurance market in the world, Lumley’s offer the
most complete and satisfactory insurance service available in New Zealand.

v If you require the best insurance advice—consult .

EDWARD LUMLEY & SONS (N.Z,) LIMITED

Head Office:

BRANCHES AND AGENTS

WELLINGTON
THROUGHOUT

NEW ZEALAND

The New Zealand CRIPPLED CHILDREN SOGIETY (inc.)

ITS PURPOSES
The New Zealand Crippled Children Soclety was formed in 1935 to take
vp the cause of the erippled child—to act as the guardian of the crivpie,
end Fight the handicaps under which the crippled child labours ; o
endeavour to obviate or minimize his disabllity, and generally to bring
within the reach of every cripple or potential cripple prompt and
efficient treatment.
IT8 POLICY

(o) To provide the same opportunity ta every crippled boy or girJas
that offered wo physlcally normal children ; (6} To foster vocational
training and placement whereby the handicapped may be made self-
pupporting instead of being a charge upon the community ; (¢) Preven-
tion in advance of crippling conditions as a major objective ; (d} To
wage war op infantile paralysia, one of the principal causes of erippling ;
{¢} To maintain the closest co-operation with State Departroents,
Hospital Boards, kindred Societies, and asaist where poasible.

1t is considered that there are approximately 6,000 crippled children
in New Zealand, and each year adde a number of new cases to the
thousanda already being helped by the Society.

Members of the Law Soclety are invited to bring the work of the
N.E. Crippled Children Society befors clients when drawing up wills
and advising regarding beqgnests. Agy ferther information will
gladiy be glven on application.

MR. C. MEACHEN, 5ecreiary, Exeeutlve Counncll

EXECUTIVE COUNGIL
Mr. H. E, Youxa, J.P., 812 FRED T. BOWRRBANE, MR. ALRXANDER
GriLmes, Sik Joux ILoTT, Mz. L. BrNcLatk THOMPSON, Mk. FRAKE
Joxes, Str CHARLES NGRWOGD, Mgr. @, K. HANSARD, MR. ERIC
HoDDER, MR, WIVERY HUXT, SiE ALEXANDER RORERTS, MR.
WALTER N. Nomwooro, M, H. T. SpeigET, MR, (. J. PARE, Mz.
D, @. BALL, DR, G, A. Q. LENNANB.

Box 6025, Te Aro, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Each Branch administers its own Funds)

P.0. Box 50B7, Auckland
PO, Box 2035, Christechurch
P.0. Box 125, Timaru

AUCKLAND .. ..
CANTERBURY AND WESTIAND
B0TTH CANTERBURY

DUNEDIX P.0. Box 483, Dupedip
GISBORNE P.0. Box 20, Gisboree
HAWER'S Bay P.0. Box 36, Napier
NELs0N P.0. Box 188, Nelzon

P.0. Box 324, New Plymouth
.. .. P.0. Box 304, Oamaru
.. P.0. Box 299, Palmerston North

NEwW PLYNMOUTH
NORTH 071460

MANAWATT .

MABLBRORGUGH P.0. Box 124, Blenhelm
30UTH TARANAKT P.0, Box 148, Hawera
SOUTHEAND .. P.0. Box 189, Invercargill
STRATFORD P.0. Bex 83, Stratford
WANGANTI P.Q. Box 20, Wanganui
WAIRARAPA .. P.0O. Box 123, Masterton
WERILINGTON P.O. Box 7821, Miramar
TATBANGA 42 Neventh Avenue, Tauranga

CoCH IBLANDS éjo MrH Bateson, A, B. Donald Lid,, Rarotonga
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Social Service Council of the
Diocese of Christchurch.

INCORPORATED BY ACT OF Paniiamewr, 1952

CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden.: The Right Rev. A. K. Wanren
Bishop of Christchurch

The Council was constituted by a Private Aot which
amalgamated St. Saviour’s Guild, The Anglican Socisty
of the Friends of the Aged and St. Anne's Guild.

The Council’s present work is:

1. Care of children in cottage homes,

2. Provision of homes for the aged.

8. Personal case work of various kinds by irained

social workers.

Both the volume and range of activities will be ex-
panded as funds permit.

Solicitors end trustees are advised that bequests may
be made for any branch of the work and that residuary
bequests subject to life interests are as welcome as
immediate gifts.

The following sample form of bequest can be modified
to meet the wishes of testators.

“I give and bequeath the sum of £ to
the Social Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

THE
AUCKLAND
SAILORY’
HOME

Established—1885

Supplies 19,000 beds yearly for mevchant and
naval seamen, whose duties carry them around the
seven seas in the service of comimerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Couneil, comprised of prominent Auckland citizens.

@ Ganeral Fund

@ Samaritan Fund
@ Rebuilding Fand

Frguiries much welcomed :
Management : Mr. & Mrs. H. L, Dyer,
*Fhone - 41-289,
Cnr. Albert & Sturdee Streets,
AUCKLAND.

Secretery: Alan Thomson, B.Com,, J.P.,
AUCKLAND.
"Phone - 41-934.

President :

Het Royal Highness,
The PrincesstMargarer.

Pagron :
Her Majesty Queen Elizabech,
the Queen Mother

N.Z. President Barnavdo Helpers'
League :
Her Excellency, Lady Norrie.

A Laving Haven jor o Neglected Orphan.

DR. BARNARDO'S HOMES

i

f

Charter: ~ NO Destitute Child Ever Refused Ad- 1
InlBSlOll

Neither Nationalised nor Subsidised. Still dependent J
on Voluntary Gifts and Legacies. (

A Family of over 7,000 Children of all ages.

Every child, including physically-handicapped and ‘
apastic, given a chance of attaining decent citizen- |
ship, many winning distinetion in varfous walks of .
life.

|
|
|
|
|

LEGACIES axp BEQUESTS, NO LONGER SUBJECT
TO SUCCESSION DUTIES, GRATEFULLY RECEIVED.
London Headguarters : 18-26 STEPNEY CAUsEWAY, E.1
N.Z. Headguarters : 62 TuE TerRACE, WELLINGTOX.

For further information write:

Tae SEcrrrany, P.O. Box 899, WELLINGTON.

NO HUMANE PERSON
CAN POSSIBLY
RESIST

THIS APPEAL

This boy is one of the 275 Patients from
New Zezland’s own dependencies and there
are thousands of others we are assisting on
other islands near our shores. His very
looks alone appeal to us for help, Please
send your welcome donations to:—

P. }. TWOMEY, M.B.E,
“LEPER MAN "

LEPERS’ TRUST BOARD

15 Sherbourn Street, Christchurch,
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Thomas G. Lund, and to the wonderful sontribution
he had made to the suceess of the Conference.

Wherever the delegates had gone, whether to the
private homes, professional offices, to the Haifs or Inns
of Court of London, or to the © bonny banks and braes ™
of Scotland, the same hospitality and friendliness
aboynded. He felt surc that, as a result, the ties
which had already exisied between the Empire coun-
tries would be greatly strengthened.

A member of the Canadian Bar, Colonel P. . Hutchi-
son, Q.C., Winnipeg, in seconding the vote of thanks,
gaid many of their members had got to know London in
one or two wars ; and, on this oecasion, they had been
enabled to renew their memories, and to strengthen the
bonds of friendship which already existed between the
countries of the Empire.

Owing to an indisposition, the Bt. Hon. 8ir Raymond
Evershed, M.R., was unable to be present to give an
address., In his absence, Lord Radecliffe, a Lord of
Appeal, said that, from the remarks of the speakers
and from all that he had heard, it was clearly shown
that the Confercnce had been a great success. He
continued :

“ We have been glad to have hatd you and could go v
reiterating that statement as a gramophone record does
when the needie is stuck.”

He expressed the view of how fitting it had been
that, a week previously, the Conference had opened
in Westminster Hall, with the visible monuments
around of life and centuries in which the common law
was born—the law which has touched the life and
legal systems of every country from which the visitors
hac come. Jn addition to the helpful discussions
which had taken place, the visitors had had singular
sovial opportunities and a taste of what an English
suimmer cau be like. He hoped the visitors had been
able to see those things.of which the people in England
were g0 justly proud—St. Paul’s, Westminster Abbey,
and the Universities of Oxford and Cambridge, those
eualtured halls of wisdom., Hampton Court, a home
of a great lawyer of his day, Cardinal Wolsey ; and
Hadfield House which links up the statesmen of to-
day and of the Elizabethan period.

His Lordship then spoke of the work of the Judicial
Committee of the Privy Council. At various times, he
said, the Committee had had the assistance of learned
counsel from overseas, He referred to some who had
sat with the Committee : Sir George Reid, Q.C., from
Augtralia, Chief Justice Rinfret from Canada, and
others, He was proud to think that the services of
this Committee were still wanted.,

Lord Radeliffe said that the Judicial Commitiee of
the Privy Council had helped settlers overseas in achiev-
ing the difficult task of blending the common law
with the law of their various territories. It might he
that in the future it would be found inconsistent with
local sovereignty. It might still have a useful future
in deciding disputes between territories or in deciding
large general questions affecting whole peoples. This
it had done, for cxample, in the dispute between Ontario
and Manitoba in 1884, and hetween Canada and New-
foundland in 1927. 1t could do this still. The
problems of personnel, time, and place would solve
themselves.

In his closing remarks, the Bt. Hon. Sir Hartley
Shawcross, Q.C., expressed regret that he had not been

able to take a mare active part in the discussions of the
Conference. He said he would like to see a cloger
association in legal matters between the members of
the Commonwealth who were bound together by a com-
mon desire—the freedom of law. He added that,
with the development of complete and independent
sovereignty on the part of the member nations of the
Commonwealth, there had naturally developed in some
places a eertain constitutional dislike of appealing to
the Judicial Committee of the Privy Council, a Courl
composed mainly of British Judges. The question
now was whether they could establish in its place a Su-
preme Court of the Commonwealth, and call it such,
to avoid any idea of the exercise of merely British
sovereignty. He suggested that the Court could then
sit in various countries, and could be assisted by some'
of the Judges of the country eoncerned. He thought
that great help could be given by holding Law Con.
ferences of this kind in other countries, say, every
five years. He would be sorry to think this was the
end ; he rather thought that it must be the beginning
of closer and warmer friendships than had ever before
existed between the countries of the Empire.

The final speech was made by the President of The
Law Society, Mr. W. Charles Norton, who joined with
Sir Hartley in thanking Lord Radcliffe for his address.
One of the results of the Conference had been to bring
barristers and solicitors in closer touch with one another,
and he thought that it was thiz which had made the
Conference the success it had undoubtedly been, and
which wauld produce further Conferences of this nature
in the future.  He referred to the work of the Executive
Committee composed of representatives of the various
countries, He was sure every one of the visitors
would agree that the Committee’s work, associated
with that of the Seeretary of The Law Society, his under-
secretaries and staff, and the Scoretary and Assistant
Reeretary of the Bar Council, had been an important
factor in making the Conference such a snccess,

Tur NEw ZEALAND BEPRESENTATION.

The Council of the New Zealand Law Society were
asked to nominate two practitioners as members of the
Executive Committee of the Conference, Those ap-
pointed were Messrs. F. J. Cox and H. J. Butler, of
Aunckland. Each was asked to take the Chair at a
Plenary Session, and hoth made valuable contributions
to the suecess of those Sessions.  Mr. Cox was Chairman
of the Session which dealt with Land Tenure and the
Land Transfer System, while Mr. Butler was Chairman
of the Session at which “* The Jury System : Criminal
and Civil ” was discussed, They proved to be excellent
chairmen, and each was congratulated on his succinct
and yet compreliensive report summarizing the views
expresséd at the Session over which he presided,

Tn addition, there were a numher of New Zealand
practitioners and their wives in London for the Con-
ference. They were guests at all the principal Re-
ceptions and gatherings, and several took part in the
tours arranged for the overseas visitors. They all
agree that the Conference will be a long-remembered
event in their professional lives.

GENERAL IMPRESSIONS,
It would not be possible to close this Report without

paying tribute to the work, the hospitality, and
friendliness of the hosts, the members of The Law
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Society and of the Bar, whose close co-operation and eo-
ordinated efforts had made the Conference the success
it was enthusiastically proclaimed to be by all who
attended.

One did not need to be told of the tremendous amount
of organization and administrative and preparation
work.

The efforts of a very large portion of the staff under
Mr. J. F. Warren, an under-secretary of The Law
Society, under the supervision of that indefatigable
worker, the Secretary, Mr. T. . Lund, made it very
difficult for any inquiry or requirement of the guests
not to have been anticipated.

As to the hospitality, it defied description. No one
who attended the opening Reception given to the
delegates and guests at the Common Room and Library
of The Law Society on the first evening will ever forget
it, Name labels worn by each of the guests, enabled
introductions to be dispensed with.

Many had already had a foretaste of what to expect
when delegates and their guests participated in the
hospitality cxtended by the Law Society of Scotland,
which took the form of a four days’ tour of the High-
lands, a visit to Glasgow and the Clyde, and covered
various reccptions. ,

The Law Society s reception in London on the first night;,
where the guests were received by the President and his
wife, and by the Vice-President, Sir Edwin Herbert and his
wife, was followed the next evening by 5 to 7.30 re-
ceptions at Gray’s Inn and at the Middle Temple (where
the guests were received by Mr. W, Cleveland-Stevens,
Q.C., and Sir Hartley Shaweross, Q.C., and by Lord
Oaksey, and Mr. Sydney Turner, Q.C., respectively).

On Friday, July 23, cocktail parties were arranged
to precede the Reception given by the Government
at the Royal Gallery of the House of Lords, where the
guests were received by Lord Chancellor, Viscount
Kilmuir, and Lady Kilmuir. Tt would be impossible to
describe the brilliant scene in this historic setting.
Later in the evening, the guests were shown over the
House of Lords.

On the Saturday evening a Reception was given by
the Government at the House of Commons, where
Sir Reginald Manningham-Buller, Q.C., received the
guests,

On Saturday and Sunday, many full-day coach
tours were arranged for the selection of delegations.
The tours included a visit to Stratford-on-Aven, where
the guests were entertained to lunch at the Shakespeare
Memorial Theatre, and then viewed the matinee per-
formance of “ The Merry Wives of Windsor”. After
the play, the party was entertained by the Mayor and
Corporation of 8tratford-on- Avon in the Mayor’s Parlour,

Other coach-tours for selection included Beaulien
Abbey, and Lyndhurst New Forest, Warwick Castle,
Blenheim Palace, Arundel Castle, Oxford and Cam-
bridge, Hatfield House, Canterbury Cathedral, and
Dover and other places of interest. At some point on

each tour, the visitors were entertained by members
of the local Law Society.

Far too many to enumerate were the Receptions
given, some in Halls, some in Offices, one in H.Q.S.
Wellington, Temple Stairs, Victoria Imbankment,
London House, and others at the homes of the High
Commissioners of the various Dominions.

The reception on board H.Q.8. Wellingfon wag given
by the Worshipful Company of Solicitors of the City
of London. Thig “ ship ”* iz also the Hall of the Com-
pany of Master Mariners. Other guests were invited
to a Reception by the Great Livery Companies of the
City of London at Fishmongers’ Hall.

Those who attended the Conference Balt held at the
Hurlingham Club on the banks of the Thames will
long remember the magnificently illuminated lawns
and gardens, and, more go the display given by the
Band of HM. Royal Marines (Portsmouth Group),
whose playing of the Retreat deeply stirred the emotions
of all onlookers. The guests were received by the Rt.
Hon. Sir Hartley Shawcross, Q.C., M.P. and Lady
Shaweross, and by the President of The Law Society,
Mr. W. Charles Norton and Mrs. Norton.

A further entertainment was provided by a reception
given at the County Hall, Westminster, by the London
County Council, where the guests were received by the
Chairman and Mrs. Prichard, and an interesting musical
entertainment was enjoyed.

The climax was reached at the Conference Banguet,
held at the Guildhall where a brilliant scene was
enacted, the Joint Presidents of the Conference receiving
the guests,

The official guests included the Lord Mayor and the
Lady Mayoress, the Prime Minister and Lady Eden,
the Archbishop of Canterbury and Mrs. Fisher, the
Lord Chancellor and Lady Kilmuir, and the High
Commissioners for Ceylon, South Africa, India, New
Zealand, Pskistan, Rhodesia, and Nyasaland, and
others.

A programme of music selected for the occasion was
performed by the Qrchestra of the Coldstream Guards,

The toasts were “ The Queen and the Members of
the Royal Family > ; * The Lord Mayor and Corpora-
tion of London”, proposed by the President of The
Law Society, to which the Lord Mayor, Sir Seymour
Howard, replied ; * Freedom under the law ”* proposed
by the Rt. Hon. 8ir Hartley Shawcross, Q.C., responded
to by the Prime Minister, the Rt. Hon. Sir Anthony
Eden, K.G. ; and *“ The Law and the Lawyors ” proposed
by His Grace the Archbishop of Canterbuty, and re-
sponded to by the Master of the Rolls, Sir Raymond
Evershed, and the Chief Justice of Ontario, the Hon,
J. W. Pickup.

The beautiful and historic Hall and the colour pro-
vided by the guests, made this last function an un.
forgettable and unsurpassed scene,

Thus concluded the Conference on the highest possiblo
level.
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Charities and Charitable Institutions
HOSPITALS - HOMES - ETC.

The attention of Solicitors, as Executora and Advisors, is directed to the claims of the institutions in this issue

BOY SCOUTS 500 CHILDREN ARE CATERED FOR

i¥x tag HoxES OF THE

There are 22000 Boy Seouts in New

Zealand. The training moulcates truthful- PRESBYTERIAN SOCIAL SERVICE

ness, habits of observation, obedience, self- ASSOCIATIONS

reliance, resourcefuluess, loyalty to Queen

and Country, thoughtfulness for others. There is no better way for people
It teaches them services useful to the to perpetuate their memory than by

public, handicrafts useful to themselves, and helping Orphaned Children.

promotes their physical, mental and spiritual

development, and builds up strong, good £600 endows a Cot

character. in perpetuity.

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASS0ciATION to clients,

A recent decision confirms the Association
28 o Legal] Charity, THE PRESBYTERIAN SOCIAL SERVICE

.. . . TRUST BCARD
Official Designation
. AUCELANXD, WELLIXGTON, CHRISTOHURCH,
The Bey Seouts Association (New Zealand TinMaRU DUNEDIN. INVERCARGILL.
Braneh) Incorporated, ' ’

P.0. Box 1642.
Wellington, €1.

Official Designation :

Each Association administers ile own Funds.

CHILDREN’S THE NEW ZEALAND
HEALTH CAMPS Red Cross Society (Inc.)

A . . . Dominion Headquarters
Recognized Social Service 61 DIXON STREET, WELLINGTON,

New Zealand.

A chain of Health Camps maintained by
voluntary subseriptions has been established “7 GIvE aAND BrQumathH to the NEW
throughout the Dominion to open the door- . ZEALAND RED CROSS SOCIETY (Incor-
way of health and happiness to delicate and ted) for :
understandard children. Many thousands of porated) for :—
young New Zealanders have already benefited The General Purposes.of the Society,
by a stay in these Camps which are under the sum of £............ {or description of

medical and nursing supervision. The need ; ; :
is always present for continued support for property given) for Whmh, t.h e recelpt of the
this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or

Iega,l professi()n in adviging elients to assist other Dominion Officer shall be a gOOd
by means of Legacies and Donations this discharge therefor to my trustee.”
Pominion-wide movement for the better-

ment of the Nation. la Peace, War or National Emergency the Red Cross

N.Z. FEDERATION OF HEALTH CAMPS, serves fumanity irrespective of class, colour or
PrivaTE Bag, creed
WELLINGTON. i
CLIERT 'lhen 1 wish to include in my Will a legacy for The British and Foreign Bible 3cciety.””
SOLICITOR :  ** That's an excellept idea. The Bible Society has at iesst four characteristics of an :deal beguest.””
MAKI NG CLIEST; “ Well, whav are they ? "
S0LIcITOR: ' Its purpose {8 definite and unchanging—to circulate the Scripturee without eltber note of comment,
1ts record is amazing—aince it inception in 1804 i hay distributed over G00 millioh volumes. 118 ecope in
A (ar-reaching—it troadeasts the Word of God in 320 ls.nn\mses Its actlvities can never be superfivous—

man will always need the Bible,”

{11EXT * ¥on oxpress 1oy views exactly,  The Soclety deserves a substantial legacy, In additior to one's ragular
W| LL contribution.”

BRITISH AND FOREIGN BIBLE SOGIETY, N.Z.
P.0. Box 930, Wellington, C.1.
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The CHURCH ARMY
in New Zealand Society

{A Society Incorporated undes the provizions of
The Religious, Charitable, ond Fducational
Trusie Acle, 1008.)

President:
THE Most REV, R. H. OWEN, DD,
Primate and Archbishop of
New Zealand.

Yeadquarters and Training College:
90 Richmond Road, Auckiand, W.1.

ACTIVITIES.
Church Evangelists trained.  Mission Sisters and Evangel-
Welfare Work in Military and ists provided.
Ministry of Works Camps.  Paroehial Missions conducted
Bpecial Youth Work and Qualified Soctal Workers pro-

C_hildren’s Missiqns. ] vided.
R?ﬁgalﬁoo{:structmn EIVEl  wwork smong the Maori.

Church Literature printed Prison Work,
and distributed. Orphanages staffed

LEGACIES for Special or General Purposes may be safely
entrusted to—

THE CHURCH ARMY.

FORM OF BEQUEST.

** I give to The Church Army in New Zsaland Society,
of 90 Richmond Road, Auckland, W.l. [here insert
particulars] and I declare that the raceipt of the Honorary
Treasurer for the time being, or other proper Officer of
The Church Army in New Zealand Soecioty, shall be
aufficient discharge for the same.”

The Young Women's Christian
Association of the City of
Wellington, (Incorporated).

———
NC.A

4 OUR ACTIVITIES:

(1) Resident Hostels for Girls and a Transient
Hoste! for Women and Girls traveiling.

(2) Physical Education Classes, Sporc Clubs,
and Special Interest Groups.
(3) Clubs where Girls obtain the fuilest

appreciation of the joys of friendship and
service.

% OUR AIM as an Undenominational Inter-

national Fellowship Is to foster the Christ-
fan attitude to all aspects of life.

% OUR NEEDS:

Our present building is so inadequate as
to hamper the development of our work.

WE NEED £50,000 before the proposed
New Building can be commenced.

Qeneral Secretary,
Y. WLA.,
&, Boulcoit Street,
Wellinglon.

A worthy bequest for
YOUTH WORK . . .

THE
Yo Mo Co Ao
THE Y.M.C.A.s main objest i to provide leadsrship
training for the boys and young men of to-day . . . the
future leaders of to-oorrow, This is wade available to
youth by a properly organised schemme which offers all-
round physical and mental training . . . which gives hoys

and young men every opportunity to develop their
potentialities to the full.

The ¥.M.C.A. has been in existence in New Zealand
for nearly 100 years, and hag given a worthwhile service
ta every ons of the thirteen commanities throughout
New Zealand where it is now established, Plans sre in
hand te offer these facilities 4o new wreas . . . bui this
can only be done as funds become available, A bequest
to the Y. M.C.A. will help to provide service for the youth
of the Dominion and should be made to:—

THE NATIONAL COUNEIL,
Y.M.C.A.’s OF NEW ZEALAND,

114, THE TERRACE, WELLINGTON, or
YOUR LOCAL YOUNG MEN'S CHRISTIAN ASSOCIATION

Girrs mey also be marked for endowment purposes
or general use,

@be Bops' Brigave

OBJECT :

“The Advancemsent of Chrlat'a
Kingdom aniong Boys apd the Pro-
motion of Habita of Obedience,
Reverence, Discipline, Self Respect,
and all that tends towards a frue
Christian Manlioess."”

Founded i 1883—the first Youth Movement founded.
Is International and Interdenominational.

The KINE YEAR PLAN for Boys . ..

8-12 in the Joniors —The Life Boys.
12-18 in the Senior=—The Boys' Brigade.

A character building movement.

FORM OF BEQUEST:

I GIVE AND BEQUEATH unto the Boys' Brigade, New
Zealand Dominfon Council Incorporated, Wationgl Chambeta,
22 Customhouse Quay, Wellington, for the general purpose of the
Brigade, (here ineert detaile of legacy or bequest) and 1 direct that
the receipt of the Secretary for the time belng or the receipt of
any other proper officer of the Brigade shall be a good and
sufficlent discharge for the same.”

For injormation, wrile lo;

THE SECRETARY,
P.0. Box 1408, WELLINGTON.
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‘Application to District Land Registrar.
By E. C. Apams, 18.0., LLM.

Exrrawarory NoTE.

Clavse 57 of the Land Transfer Regulations, 1948
(S.R. 1948/137) reads as follows :

Where it appears to the satisfaction of the Registrar that a
registered proprietor has changed his, her, or its name, or
that the name of a registered proprietor is incorrectly stated
in the Registrar’s records, the Registrar may, on payment
of the preacribed fee, endorse & memorial of such change of
name or meke the necessary corrections in his records, as the
cagse raay be: Provided that no fee shall he payable where
the correction of the Registrar’s records is rendered necessary
by reason of a mistake made by the Registrar or by any of
his officers, ]

The fee prescribed for entering change or correction
of name 1s £1 : see the Schedule to the Land Tranafer
Regulations, 1948, Amendment No, 2 (S.R. 1951/112).

The term “ registered proprietor ” in Reg. 57 of the
T.and Transfer Regulations, 1948, is not confined to the
registered proprietor of the fee simple. For in s 2
of the Land Transfer Acl, 1852, the term ** Proprietor
is defined as follows :—

* Proprietor 7’ means any person seised or possessed of any
estate or interest in land, at law or in equity, in possession or
expectancy.

Conveyancers should take care (o ascertain the full
and correct name of any person for whom they are
acting, and who is about to become a * registered
proprietor’”. It is astonishing the number of people
in our community who appear to dislike disclosing
their fu)l names, especially any Christian names in
addition to their first. More foolish still are those
who in legal documents use their second or later Christian
name, but omit their firgst. It is true that, since the
Land Transfer Aot first came into operation, there have
heen very few cases of impersonation of the registered
proprietor ; but that is not to say that there will not be
more in the future. As our population increases, the
rigk of impersonation will algo inerease,

An interesting case of impersonation is I¥strict Lend
Registrar v. Thompson, [1922] NZ.L.R. 627 ; [1922]
GL.R. 255. Hemi Paiki, a Maori, died on or about
Ootober 1, 1801, At the time of his death, he was the
registered proprietor, under the Land Transfer Act, of
an estate in fee simple as tenant in common with other
Maoris in a block of land in the Pigeon Bay Survey
District. In the year 1820, Hemi Tano Paiki, a son of
deceased, agreed to sell Hemi Paiki’s interest in the land
to one Thomas Thompson. He received the purchase
money for it, and signed what purported to be a transfer
of the land from Hemi Paiki, the registered proprietor,
to the purchaser. This transfer, after beiug confirmed
by the Maori Land Board, was registered under the Land
Transfer Act. On the subsequent application of the
District Land Registrar, the Supreme Court ordered
Thompson to deliver up the certificate of title to him in
order that the memorial of the fransfer to Thompson
ghould be cancelled.

The legal position is that, although a forged transfer
might become the root of a valid title in favour of a
person who deals with the immediate transferee (who for
the time heing is shown as registered proprietor, the
Register constituting corclusive evidence to all the worid

from day to day of the ownership), such immediate trang.
feree does not himself obtain an indefeasible title : Gibbs
v. Messer, [1891] A.C. 248,

Thus, in Thompson's case, if Thompson had mort.
gaged his interest whilst he was shown as a proprietor,
the mortgage could not have Dheen set aside: In ve
Leightow’s Conveyance, (1936) 53 T.L.R. 273.

A further principle appears to emerge from Adorney-
General v. Odell, [1906] 2 Ch. 47, which is thus referred
to by their Lordships of the Privy Couneil in Secretary
for State for Indic en Council v. Bank of India, L.,
(1938) 54 T.L.R. 770, 771.

Bimilarly, in Atterney-General v. Odell, ([1906] 2 Ch. 47),
the Court of Appeal, were, it seoms, prepared to hold that
pergon who, acting in good faith, brought to the Land Registry
a transfer apparently executed by the registered proprietor
of the picce of lamd, but in fact a forgery, became subjsct to
a eontract implied by law to indemnify the person, whose
duty under the Land Transfer Act it was to register transfers,
against any liabiliéy resulting from the exercise of the duty.
A most curious case which led to much litigation arose

out of the issne of a Crown Grant to a Maori woman
called Kirt. The date of the grant was 1870.  In 1903,
a Maori, called Kiri, claiming to be the grantee, conveyed
the land to Holmes, who, in 1808, sold to McKiunon,
who thereupon entered into possession and remained in
possession ab the date of the litigation.  Unfortunately,
shortly after the issue of the Crown Grant, in 1870 or
1871, another Maori, also called Kiri, died. In 1810,
a suceesgion order was made by the Maori Land Court
in favour of certain suceessors of this other Kiri : these
suceessors sold the same block of land to Campbell, who
contended that this other Kiri, who died in 1870 or 1871,
was the Kiri mentdoned in the Crown Grant, whilst
McKinnon claimed that the true grantee was the Kivi who
executed the convevanee to Holmes in 1903.  Campbell
asked the Supreme Court to state a Case for the opinion
of the Maori Appellate Court under the Maori Land Act,
ag to which Kiri it was who was declared by the Compen-
gation Court in 1867 to be entitled to a grant. The
Full Court, however, declined to state a (aze for the
opinion of the Maori Appellate Court: Cumpbell v,
MeKinnon, [1916] N.Z.L.R. 251 ; [1916) G.L.R. 208,
Tt was a matter for the Supreme Court to decide.

Subsequently, other proceedings were commenced in
the Supreme Court.  Cooper, J., held that the success.
jon arder made in 1910 was conclusive evidence of the
title of the successors to the land, and, had this decision
gone unchallenged, the later conveyance in favour of
Campbell would have prevailed over the earlier convey-
ance dated 1903 in favour of Holmes.  But this decision
wasg reversed by the Court of Appeal, which held that the
jurisdiction of the Maori Land Court t0 make a success-
ion order does not depend upon the fact of the deceased’s
having an interest in the land, but, upon there being a
clajim or suggestion that he had an interest, A success-
ion order ig made upon the assumption that the deceased
had an interest in the land, and is not evidence that he
had an interest ; and its effect is limited to ascertaining
who, onthis assumption, are the successors of the deceased:
Me Kinnonv. Craiy, [1918)N.Z.L.R. 414 ; [1918] GL.R,
365. Unfortunately, the Law Reports do not disclose
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how this particular problem of identity was solved.
‘Which Kiri was the true crown grantee ¢

It appears from the judgment of Edwards, J., that the
onug probandi, where impersonation is alleged, lies upon
the person making that allegation.

Usually, in an application to correct & name appearing
in hig records, the District Land Registrar will accept
a statutory declaration, as in the following precedent ;
but, in cases of substantial discrepancies, he would
probably ask for production of the relevant birth certi-
ficate, In a contest between rival claimants, as in the
Kiri case, he would require most coercive evidence hefore
making any alteration.

CONVREYANCING PRECEDENT.

ApPLICcaATION 10 DisTRicr LAND REGISTRAR 70 CORRECT NAME
oF Ao REGISTERED PROPRIETOR.

I A. B. C. of Wanganui, Grocer Do SOLEMNLY AWD SINCERELY
Decrane as follows :—

1. T am registered as Proprietor of an estate in fee simple
in that piece of land situate in the Land District of
containing [set owt area) move ar lass being [set ouwt here official
deseription of land] and being all the land comprised and des-
eribed in Certificate of Title Volume Folio Subject:
to [set out here encumbrances).

2, My correct name is, as stated above, A. B. U, and not A, C.
as stated in the said Certificate of Title. T apply to The District
Land Registrar at to have my correct name inserted
on the gaid Title and Register Baok AND I make this sclemn
Declaration conscientioualy believing the same to he true and
by virtue of an Act of a General Assembly of New Zealand
intituled ' The Justices of the Peace Act, 1927,

DecLarED at Wanganui hy the said A. B. C. this } A B.C
day of , 1955, hafore me y S
D.E,
A Selicitor of the Supreme Court of New Zealand,

N.B.—The outstanding certifieate of title maust be produced io
the District Land Registrar.

THEIR LORDSHIPS CONSIDER.

By CoLowys.

Loan or Deposit 1—" Was this then a loan or was
it & deposit payable on demand ? 1t should be remem-
bered that the two terms are not mutually execlusive.
A deposit of money js not confined to a bailment of
specific currency to be returned in specie. Ag in the
case of a deposit with a banker it does not necessarily
involve the creation of a trust, but may involve only
the ereation of the relation of debtor and creditor, a
loan under conditions. The distinetion which is per-
haps the most obvious is that the deposit not for a
fixed term does not seem to impose an immediate
obligation on the depositee to seek out the depositor
and repay him. He is to keep the money till asked
for it. A demand by the depogitor would therefore
seem to be a normal condition of the obligation of the
depositee to repay.” Lord Atkin, delivering the
judgment of the Privy Couneil in Mokammad Akbar
Khan v. Attar Singh, [1936] 2 All E.R. 545, 548.

Trade Mark—Geographical Name—~" But I would
say that, paradoxically, perhaps, the more apt a word
is to deseribe the goods of a manufacturer, the less
apt it is to distinguish them, for a word that is apt to
describe the goods of A, is likely to be apt to describe
the similar goods of B. It is, I think, for this very
reason that a geographical name is prima focie denied
registrability. For, just as a manufacturer is not en-
titled to a monopoly of a landatory or deseriptive
epithet, so he is not to claim for his own a territory,
whether country, county or town, which may be in the
futare, if it is not now, the seat of manufacture of goods
simitar to his own. I do not ignore that some pro-
tection is given by s. 8 of the Act, but I accept the view
frequently expressed in regard to this section and to
5. 44 of the earlier Act [the Trade Marks Act, 1003]
which it replaced—-and, in particular, by Lord Maugham,
Lord Atkin and Lord Russell of Killowen in the Glaston-
bury case, Be Clark, Son and Morland, Lid’s Trade
Mark, [1938]) A.C. 567 ; [1938] 2 All E.R. 377, that it
should not afford a guide as to whether a name should
be registered or not.

“1 am led to suggest that it is, perhaps, easier to de-
fine ¢ inherent adaptability ’ in negative than in positive
terms : in ather words, I would say that a geographical
name can only be inherently adapted to distinguish
the goods of A when you can predicate of it that it is
such a name as it would never oceur to B to use in
respect of his similar goods.  Of such names the classic
examples are ‘Monte Rosa’ for cigarettes or * Ten-
eriffe * for hoiler plates. There will probably be berder-
line eases, but there is, in my opinion, no doubt on
which side of the border les Yorkshire, a county not
only of broad acres but of great manufacturing cities.
If the Liverpool Cable case {Re Liverpool Electric Cable
Co., Lid.’s, Applications, {1928) 46 R.P.C. 99) was
rightly decided, as I think it clearly was, ¢ forfiori the
registrar was right in refusing registration to ‘ York-
shire.’ And if it were a border-line case, which it is
not, I think that a court to which an appeal is brought
from the registrar, though, no doubt, it must exercise
ity own discretion in the matter, ghould bhe slow to
differ from the experienced official whose constant duty
it is to protect the interests of the public not only of to-
day but of tomorrow and the day after. In uttering
that warning, I only repeat what has been gaid more
than once in this House” Lord Simonds, L.C., in
Yorkshire Copper Works, Ltd. v. Registrar of Trade
Marks, (1954} 1 ANl E.R. 570, 572,

Stave Decisis—“It has heen strenuously argued
that the authority of Smith v. Lambeth Assessment
Committee, (1882) 10 Q.B.D. 327, has stood so long
that it should not now be overruled, and reliance has
been placed on expressions of opinion in this House
in certain cases that a decision of old standing should
not be departed from. But there is no rule which
debars your Lordships from doing justice even at the
cost of reversing an old authority, that is an authority
of a Court inferior to this House” Lord Wright, in
Westminster City Council v. Southern Raslwoy Co.,
[1036] A.C. 511, 563 ; [1936] 2 All ER. 322, 350.
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By SCRIBLEX,

The Handling of Wiinesses.——A story is told of Mr.
Gloag, afterwards Lord Kineairney of the Scots Bench,
in a case heard before Lord Young, a very determined
Judge who liked to run the proceedings himself. After
one particular witness had left the hox, Gloag stood
still and did nothing uatil Lord Young looked up and
said, “ Proceed, Mr. Gloag. What are you waiting
for ?” I was waiting,” replied counsel, “ for your
Lordship to eall your next witness.” And there is the
story of Thesiger, who found he had repeatedly to
objeet to his opponent putting leading guestions. I
have a right,” said his adversary, ‘‘ to deal with my
witnesses as | please.”” " No objection to that,”
retorted Thesiger, * deal as you lLike, but don’t lead ! ”
A barrister noted for his wit, Thesiger, when he became
Lord Chancellor, taok the title of Lord Chelmsford
hecause of the fact that it was in the town of that name
that he achieved one of his early trinmphs at the Bar—
in an ejectment action.

Values and Personal Covenants.—Scriblex makes no
pretence of fully understanding the mysteries of the
conveyancer’s craft, so it may well be that the judg-
ment of Devlin, J., in Fagle Stnr Tnswrance Co., Ltd.
v. Qule and Power appears lesg curious to them than to
him. According to the report in the Law Jowrnal
{July 22, at p. 458) the plaintiffs agreed in January,
1952; to advance money to the prospective purchaser
of a houge on the security of a mortgage of the house
and a personal covenant by the purchaser to repay
the loan. The loan was to be for ninety per cent. of
the purchase price, and it was unusnal in that the
plaintiffs could call in the mortgage at any time. Before
making the loan, the plaintiffs instructed the defendants,
who were chartered surveyors, to value the property.
In their report the defendants put the value of the
property at £3,350 and stated that the only defects
were miner ones of decoration,  Acting on this report,
the plaintiffs advanced £3,015 to the purchaser, In
September, 19562, the plaintiffs were informed that there
were serious defects in the house, and that they had
existed for some time. In fact, at the time when the
defendants made their report, the house was not worth
more than £1,600. The purchaser had ne remedy
against the defendants; but the plaintiffs brought
their action, alleging that, as a result of the defendants’
negligence, they had snffered damage because they had
advanced £3,015 on the security of a mortgage of pro-
perty not worth more than £1,600. The defendants
admitted lHability, but denied the damages. They said
that, in granting the mortgage, the plaintiffs had also
relied on the financial and personai standing of the
purchaser and upon the collateral security provided
by the personal covenant. The plaintiffs claimed
that these matters were res infer alios gcta and should
not be taken into aceount in diminution of the damages.
In his judgment, on the issue of damages, Devlin, J.,
said that the question was what action did the plaintiffs
take in reliance on the defendants’ report; if that
action involved them in loss they were entitled fo be
compensated. The action they took was to advance
money to the purchaser, which they would 1ot have done
but for the report. It wag wsaid that there were two
transactions, the loan on the mortgage and the loan on
the personal covenant, but in fact there was one advance;
and, in deciding whether the plaintiffs had sustained a

foss, he had to look at the whole pogition. The matter
would have to be determined on the basis of what the
plaintiffs would have got if' they had realised their
security, His Lordship held that, if the plaintiffs
had called in the loan, they could have expected o be
paid np; but he assessed the damages at a more than
nominal figure of £100 to take into account the con-
tingeney of the house collapsing or the possibility of
the purchaser falling ill. Fortunately, it is rarer for
insurance companies to collapse than it is for houses;
and, unlike purchasers, they never fall ill.

The Tribulations of a Magisirate.—At the annual
dinner of the Wellington Law Society, J. 8. Hanna, 8.M.,
who followed the Chief Justice in replving to the toast
of the Judiciary, said that the best advice he had re.
ceived on his appointment to the Bench was not to
talk too much, but the advice had not been always
easy to follow. HSeriblex is ineclined to think that a
reasonable credit allowance should be made to Magis-
trates for blowing-off of the hot steam of indignation,
subjected as they are to daily irritations from a variety
of very queer customers: indeed, the public is inclined
to look with suspicion upon justice in the lower Courts
dispensed in too cold and inexorable a manner. There
are, of course, limits to such indignation. . During the
trial for forgery of Heury Fauntleroy, one of the most
prominent of the private bankers in England of his
time, a certain Hammersmith Magistrate who had been
defranded and whose position enabled him to get access,
burst into the room at the Old Bailey where the prisoner,
during an adjourniment, was meditating upon crime
and discomfort. The Magistrate soundly abused him,
telling him to look to his soul and that he would shortly
be-hanged. He did, in fact, saffer this fate at Tyburn,
although the public made a number of attempts to
obtain a respite of the sentence, having uo doubt a
feeling of respect for a gay and unrestricted spendthrift,
even though he improperly used £350,000 of the funds
of the Bank of England to further his purposes.

The Torrens System.—At the recent Commonwealth
and Empire Law Conference which numbered Gresson,
J., amongst its guests, one of the criticized papers was
by Theodore Ruoff {of the English Land Registry)
who spent, considerable time in New Zealand a few years
ago investigating our system of land tenure, and did
likewise in Australia, His view that the Torrens or
some similar system was the best, met with considerable
opposition from some of the conveyancing die-hards of
(reat Britain who were not appeased by Ruoff’s opinion
that they “loved the mysteries they had spent so much
time in learning, and they did not like the rude hand
which would wipe away the cobwebs, in spinning which
they had spent their zeal.” He backed up this piece
of iconoclasm by a reference to a conveyance with
which he had lately to deal where the vendor, in solemn
and elaborate terms, purported to grant to a purchaser
& right to pass sewage through the electric light meters
on his neighbour’s property. On the question of the
ownership of communal tlats which was iniroduced
into the ensuing discunssion, a Scots practitioner con-
tended that the system of freehold flats was a retro-
gressive step, but that it was a fairly common socio-
logical and anthropological phenomenon in Scotland
which caused a lot of friction greatly enjoyed by all,
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By ApvocaTus RURALIS.

Recently Advocatus received a letter from the local
Headmaster (incidentally signed Bill} who astated that
he was preparing his Thanksgiving Speech for the end
of the year, and that it would be nice if he could tell his
pupils what employers expect of pupils when they first
hecome employees.  For the moment Advocatus looked
down the wrong end of the telescope to the sudden des-
cent of a gawky vouth from the Olympian heights of a
sixth form prefect, who associated freely with Cricket
and Football Captains, to a Hey You in a legal office.
Incidentally, the Junior Partner is of the opinion that
Advocatus has too many of these moments,

On the walls of the typists” room it has heen the custom
of typists over the last twenty-five years to write their
names and dates of arrival and departure, and, in order
to clarify his ideas, Advocatus studied this roll.  This
wag a mistake, rather akin to cleaning up the old letters
and photos in the attic. Before 1914, there was a soug
about the Naragansett girls— tall girls, slender girls,
all sorts of tender girls "—and, as we gazed down the
eorridors of time, we remembered the blondes and brunet-
tes, the bright and the dumb, the good and the not so
good.  There was another song—was it The Rosary?—
“I count them every one apart.”” And as we gazed
from ever further back there appeared—but, as Kipling
has told us, “ That is another story ™.

Advocatus remembered one girl, who, in 1940, was still
looking after him. One morning she explained that she
thought she ought to enlist before she was called up.
We explained that, as our partner and one typist were
already in the Army, we felt that we could keep her out ;
but she was not satisfied. We explained that we paid
more than she would receiveinthe Army, but she replied
that the Army would buy her clothes. Advocatus
realized that he was much too old to argue with a uni-
form, and gave in. He had to admit later that the uni-
form suited her,

This was the same girl who, when she started, let two
six-monthly rises pass because she was too shy to tell
her sister who kept the books that she was underpaid.
She finally went to Egypt and Ttaly as a head-quarters
typist, and married one of those Kiwis.

Limitation Act, Merits as Defence.~—" The son, Attar
Ningh, said that in 1917 he had taken some land on
mortgage from one Hamish Gul. He had acquired
the land by pre-empiion and Rs. 42,500 had to he
deposited as pre-emption money, which was found by the
defendant Attar Singh. He took a loan from the
plaintiff for Re. 43,900 at 5} per cent. interest, wrote
a promissory note for this and gave it to the plaintiff
himself, No mention was made of the money being
placed on deposit. He made no agreement with the
plaintiff after the expiration of two years to keep the
money on deposit. After two years he repaid the
money and the interest. His father and he both went
to the plaintiff and his father paid the money.

The defendants’ story about the payment of the money
was not accepted by either of the Courts in India. The

Still endeavouring to answer the Headmaster’s in-
quiry, Advocatus remembered some years ago an incident
when he attended his provineial Stamp Office, but could
not get near the counter. Calling on the Deputy-
Commissioner (an ex-Major who went to the same war),
we sought elucidation. " Damn it, it's Clementine
again!”  And he told us the story ;

1t appears that quite one of the nicest girls (both in
looks and performance) of that University year had
decided to study law. Her father wishing to do his best
for Clementine placed her in a sobar respectable office
whose principal was later to grace the Supreme Court
Bench for many years, Apparently in that office she
was regarded merely as part of the office furniture, but
a snake in the grass from a neighbouring office felt that
the pearls should not be left in the sties. She was accord-
ingly lifted to a higher salary by the snake, and appointed
stamping and registration clerk. The ex-Major was of
the opinion that this move cost the Stamp Office hundreds
of pounds. On any morning, one might see six law
clerks being handled by one seemingly lethargic clerk
when suddenly Clementine would appear. Immediately
from every corner of the office all grades of seniority
converged on the counter. Reaching right over the
the heads of the law clerks, who perforce resignedly
made a lane for her, they asked, ‘Yes, Miss Clementine,
can I take your documents 2 The slowest junior was
gent off to do the stamping, and all work stopped till
Miss Clementine retired. This was not the worst of it,
according to the Major, bécause some conscienceless
junior practitioners, realizing the value of a diversion,
entered into an arrangement with Clementine to stamp
their more doubtful documents. The Major had issued
instructions that her dociments were to be more care-
fully perused, and if necessary referred to him.  This
outrageous use of his seniority got him nowhere.  On
their first encounter, Clementine spoke of the Major's
war friendship with her father; and, having properly
put him into his place, carried on with her eyes as if he
were the most callow student. '

But is this the sort of information the Headmaster
wanted ¢ - L

absence of any receipt, the non-return of the alleged
promissory note, and the failure by the defendants to
produce any books dealing with the transaction amply
support the finding of the trial Judge in this respect.
The defence therefore had to rest upon the Limitation
Act, a defence meritorions enough where the defendant
has been left in long enjoymient of property ; or where
from the lapse of time the original existence or the
discharge of an obligation is left in doubt but void of
all merit where, as here, an original obligation is ad-
mitted and a fictitious discharge iz falsely alleged.
Nevertheless it must be carefully examined, and the
plaintiff’s rights determined accordingly.” TLord Atkin,
in Sir Mohammad Akbor Khan v. Aftar Singh, [1936)
2 Ali E.R. 545, 547, T



