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DIVORCE: SEVEN YEARS’ SEPARATION. 

His Honour found, therefore, tba,t it is comp&nt for 
a petitioner, against whom &II order for restitution of 
conjugal rights has been made, to petition for a d&sol- 
ution of his marriage under s. 10 (ii). His Honour then 
considered the principles to be applied under 9. 18. 
As the petitioner had prored the ground set out in 8. 10 
(jj) a,nd the Court hwl found tha,t t,he separat,ion w&8 not 
due to any wrongful act or conduct on his part,, the 
automatic bar imposed. by the second part of s. 18 
did not, apply. His Honour the11 enunciated the t,wo 
principles to which the Court must have rega,rd when 
exercising its disc&ion under t,he first part of s. 16 ; 
and, in so exercising hi8 discretion thereunder, he granted 
the petitioner his decree. 

In lllcRostic v. BlcRostie, [1935] N.Z.L.R. 631, an 
undefended suit,, a wife petitioned, 011 the grounds set, 
forth in s. 10 (jj) of the Divorce and &trimonial Causes 
Act, 19% Mr. Justice F. B. Adwn8, in a judgment 
delivered on i%rch 15, found that 5 physical separation 
had been brought about by t,he husband’s oommitt~al to 
a mental hospital, but there W&B B continuing arzi~mw 
&zerendd thereafter on the part of the wife. Since October, 
1039, t,ho petitioner’s desertion of her husband had 
taken the form, as His Honour pnt it,, of living es the 
pretended wife of alother man, with the Tasman Sea 
bet,ween her srld the respondent. 
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After the delivery of the judgment iu XccRoslie’s 
wee, a husband petitioned for divorce on the grounds 
set out in s. 10 (jj) of t,he Divorce and Matrimonial 
Causes Act,, 1928, a,nd the wife raised, aa one of her defen- 
ces to the petition, that the separation, if, in fat,, one 
took place, wan due t,o the husband’s wrongful conduct : 
Adams Y. Adams [1955] N.Z.L.B. 1245. This defence 
VW based on the argument that the separation WY&B 
against the wish of t,he wife, and was nnjust,ified ; and 
that the husband thereby became, and still renmined, 
guilty of desertion. On May 16, in tho course of his 
judgment,, Mr. Justice 3lcGregor said :- 

The queatioq, therefore, cririaea 8s t,o whether a husband, 
gdty of dwertmn, whioh I will assume for the purposs of this 
judgment, oan suocesvfully patition for a divorce under S, 10 (jj) 
of the Divorce and Mat~rimonia1 Cewes Act, 19% (as added 
by 8. 7 (1) oftha Divorce and Mntrimonial Canses Amendment 
Act, 1853). It ~eern~ to me that, in this regard, the whole 
policy of the section mmt ho considered. This matter wcdx 
very fully considered by Gxsson, J., in Cmwes v. Cmwm 
([1954] N.Z.L.R. 1116). 

His Honour adopted, and e&rely agreed with, the 
views expressed by Mr. Justice Gresson in that C&E as 
to the policy of the Legislature in enacting the new 
sect,ion. He agreed with that, learned Judge that, as 
the parties had been living apart for a period of aeven 
years and were unlikely t,o be reconciled, the marriage 
had in reality come t,o an end, &nd it xx not in the 
interests of public policy that a husband and wife should 
be required toretain the marriage status. IIe concluded 
his judgment 8s follows :- 

In Freeman T’. Freeman, [1955] K.Z.L.R. 034, the 
husband’s petition was based on t,hc ground set out in 
8.10 (j). The petitioner proved his allegation that the 
parties were living apat and were not, likely to be reoon- 
&led, and h&d been living apart for not, less than seven 
years. The answer filed by tho wife denied the basic 
allegation of the pet’ition, and alleged that’ the petit,ioner 
had been guilty of desertion, and prayed that the prayer 
of the petition “ being, opposed by me be reject,ed “. 
(The answer did not, speafically plead that, t,ho separation 
wai8 due to the wrongful act or conduct of bhe petitioner.) 
This, Mr. Justice Shorland, in hia judgment delivered 
on April 21, held w&s & sufficient plea, to enable 
the respondent to set up bbat t,he separation ~a8 due to 
the wrongful act or conduct of the petitioner in wilfully 
and without just, o&use deserting the respondent,, and 
to invoke 6. 18 of the Divorce and Matrimonial Causes 
Act, 1928, accordingly. His Honour said : 

The pet~itionda avidaxe acknowledges unequivoaelly 
that he WBS the party who withdrew from cohabit&ion. It 
is clear t,hat be did so with the intention of permenently 
termhating the &de of cohabitation. Tha solo reason ho 
txlvnnees for adopting thiv PDU~~ is that be wmld se0 that 
the parties were not going to be happy. Ho offers no rewon 
manating from my suggest,ed fault or oonduct OLI the part 
of the respondent. After leaving t,he respondent, hs sigm 
a document regarding an admission by him that ho left agiainst 
the wis,,~s of the mspondsnt, and that he refuses t,o ret,urn 
to her dthough she desires hm so to do. 

I have enderrmnned~ to look behind the nutu.4 p&&g 
her the purpose of taking a realistic view, and of endesvouring 
to ascertain the real w,usos of the part,inp, with the result 
that it appears to be 811 too olear that t,he~pmting sprang 
from R decision made by the petitionor to end the stats of 

The learned Judge said that, in his vie*, the Court 
was bound t.o consider the plea of the respondent that 
the separation had been brought about by t,he wrongful 
act or conduct of the petitioner ; and, if satisfied that 
the plea was made out, the Court wits bound t,o dismiss 
the petition. He concluded by saying : 

-4s I am watisfiud that t?m sepnration sai brongbt about 
by ths wrongful not or eonduot of the petidioner in desert,ing 
the respondent, I am bound to dismisr the petition. 

In Wadadswwt.~~ v. Wadsmrth, [195&l N.Z.L.R. 993, Mr. 
Justice Turner, on August 5, h&d no hesitation in finding 
on the facts tha,t the petitioner had deserted his wife 
without just c&use in February, 1942 ; and that,, from 
tha,t date onward down to t,he time of the haring of the 
petition, he had continued to desert. her. Not, only 
did he find that the fxts proved desertion without just, 
cause, but he found that the wife had not been guilty 
of wrongful conduct bringing about t,he parting or con- 
tributing to it,. His Honour continued :- 

80 finding. I am of opinion that the petitioner cmnot have 
any ramsdy, for the provisiona of 8. 18 appear to ba manda- 
tmy. I leave open the qwstion whether a finding of desetirtion 
must neceriailrily hare this result in nil cwm, confining my&f 
te deciding, in thin oose, that since the parting snd its con- 
timmnoe wro exclnsivaly, or substmtidly excluivoly, duo 
to the a*ongfd conduot of the petibionor, Y. 1x must, in ali? 
cam, necessarily bar his petition. 

His Honour dist,inguished Kmt Y. Ku&, [1934] 
N.Z.L.R,. 316 ; [1034] G.L.R,. 292, in which Kennedy, 
J., said :- 

whioh in a termination by the unilateral act of one party. 
On the oontrary, t,ho worda “ the separation “, in the eonte\;t 
in whioh they occur in R. 18 of the Divorca and iM&zimoninl 
Causes Act, l%l?8, rafor tG a cemetion of conjugal cohabibation 
by mutual consent of t,he p&ieu (ibti., 340 ; 304). 

His Honour declined to accept, a const~ruction of s. 18 
which would limit it,8 application to wses of mutual 
separation, as, he 8ta,ted, at the time when h’east Y. 
Keast w-as decided, t,hose were t,he only CBS= in which 
living apart could form n ground for divorce. He 
declined to read the dictum of Kennedy, J., out of it,s 
con&& and to impose upon the operation of s. 18 a 
limitation which was never cont,emplated by that learned 
Judge, and which lvould now have the effect of allowing 
a respondent B defence against’ a petitioner mutua~lly 
separated from her (or him), but vould refuse her such 
a defence against a respondent guilty of desertion. 
His Honour continued : 
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It was contended for the petitioner that, if His Honour 
found desertion again him, he would still have the dis- 
cretion to grant a decree, and C’rewe.~ Y. Crewea [I9541 
N.Z.L& 1116, V&B cited in support of this contention ; 
but His Honour distinguished that ca,se as, n-here deser- 
tion was proved, as in t,he oae before him, this must 
necessarily involve a finding that t,he &bdvawal of the 
pet,it,ioner from cohabita,t,ion was unjustified and there- 
fore wrongful; and, if in such a case, His Honour found 
(as he did here) that t,here was no counterba,lancing sub- 
stantial wrongful conduct of the respondent to aat into 
the scale on the other side, he vas of the opinion that 
s. 18 mud operate a* a bar. 

II. 
A consideration of the judgments in the last four eases 

to which we have referred does not, it seems t,o us, reveal 
such a divergence of judicial opinion in interpreting and 
applying sa 10 (jj) a,nd 18 as our correspondents suggest. 

Mr. Justice Turner in 1Vad.worth Y. Wadsmvth and 
Mr. Justice Shorla,nd in Freemnn v. Freeman, both def- 
ended case*, give the same appli&ion of 8. 18. While 
the former left open the question whether a finding of 
desertion on the petitioner’s part must necassarily be a 
bar to & pet,ition under 8. 10 (jj), he held, on the facts of 
the case before him, tha,t, since the parting and its oon- 
ttiuanco were exclusively, or substantia,lly exclusively, 
due to the wrongful conduct of the petitioner, 6. 18 was 
necessarily a bar t,o a decree. Mr. Justice Shorland, 
in the lc&er of t’hose 0~88, held t’hat, &s the living apart 
w&s brought about by t,he petitioner’s wrongful act or 
conduct in deserting the respondent, t,he Court was bound, 
under 8. 18, to dismiss the @ition. 

Against the background of those tvo judgments, 
llieRostie v. McRmtie would, &fir&sight, appear to show 
&completely divergent view. But, whenit isremembered 
that it N&S an undefended suit, Mr. Justice F. B. 
Adams had no option but to grant a decree, subject to 
the exercise of his discretion under s. 18, notwithst.anding 
the admit,ti wrongful conduct of t,he p&ioner. The 
reason is, of ooume, that His Honour had to apply the 
first part of 8. 18, since the petitioner had proved her 
ground of seven years’ living apart and the unlikelihood 
of the part,& being reconciled ; and he exercised his 
unt~rammelled discretion, given by that part of 8. 18, in 
the petitioner’8 favour, on t’he grounds of public policy 
and the re,ctific,ation of t,he.petitioner’s domostio circum- 
&nces. There was no opposition t,o the decree, a,s there 
was in each of the other cases we have mentioned ; so 
t,he Court was in no way bound by the second part of 
s. 18 to &miss the petition on pmof of the wrongful cot, 
OT conduct gf the petitioner in deserting her husband, 
ae. that matter had not arisen, and could not have arisen, 
in t,he circumstances of the case. 

So far, his view of the applioat,ion of s. 18 was ident,ioal 
wit,h that of Mr. Justice Tuner, and Mr. Justice Shor- 
land ; and that mat,ter w&8 not in issue in McRostie v. 
McRostic. In hlL%8 Y. Crewes the learned Judge was 
not satisfied that thesepaation was due to any wrongful 
act orconduct on thepetitioner’spart ; and theremaind- 
er of his judgment ia largely a discussion of the principles 
involved, in relation to a proved petition under 8. 10 
(jj), in exercising the discretion conferred on the Court 
by the first part of B. 18 with R view to deciding whether 

it should be ox&sod in favour of the petitioner when he 
had in some degree misconducted himself, though the 
breakdown of t.he marriage could not,, in His Honour’s 
opinion, be attributed wholly to that, circumstance. It 
seems to us, with reap&, that the value of the judgment 
liee in its expression of the principles on which discretion 
should be exercised when there is no statutory bar such 
as is provided in the second part of s. 18. 

In Adams v. Adams, Mr. Just,ice McGregor did not 
find that the separation w&s brought about by the 
petitioner’s wrongful conduct. He assumed, for the 
purposes of his judgment, that the petitioner was guilty 
of desertion. He assumed it in order to pose the quest- 
ion whether a petitioner guilty of desertion can succe~8- 
fully petitjon for a decree on the ground set out in 8. 10 
(jj). Then, in adopting the judgment of Gresson, J., 
in Creues v. Cqraues a# to the general policy of the Legis- 
lature in enacting 8. 10 (jj), His Honour, we think, with 
respect,, took out of its context the expression “an 
automatic ba,r ” &s used in that judgment. 

In Cw.wes v. Craw, as we have seeen, Mr. Justice 
Gresson was considering a petition in which the petit- 
ioner had failed, some years earlier, to comply with a 
decree for r&itution of conjugal rights. After explain- 
ing the nature of that prooedure, His Honour found that 
the separation ha,d mot been brought abont by any 
“ wrongful sot or conduct of the petitioner “, wit,hin 
the meaning of [the second part of] s. 18 ; and he then 
said : 

The faot that there was in favour of the responden6 an 
order for restitution which be had noC complied with, ia not 
cm aulomatie &IT, but one of the metters to be considered in 
relation to the exeroiso by the Court of t,hs discretion given 
to it, under 8. 18. 

His Honour vas, it is olear, referring to the discretion 
given to the Court under t,hc first part of s. 18 ; he could 
not be referring to the second part of s. 15, as there was 
no proof of any “ wrongful act OP conduct of the petit- 
ioner ” to bring into operation the duty of the Court to 
dismiss the petition. 

It would appear, therefore, that the judgment in Adam 
v. Adam, on the footing of His Honour’s assumption 
of desertion on the petitioner’s part, was founded on a 
n&application of the first psrt of s. 18. The petitioner 
had, it is true, proved his we ; but, ifit had been proved 
to the satisfaction of the Court that the separation was 
due to the wrongful act or conduct of the petitioner, the 
Court voold have been bound to dismiss the petition. 
Mr. Jo&ice McGregor did not find that the desertion of 
the petitioner had been proved. He merely assumed 
that it had, for the purposes of the judgment : on that 
basis, and on that baais alone, the second part of 8. 18 
applied. If His Honour considered that the desertion 
of t,he petitioner ha,d not been proved, then his judgment 
is on all fours, and for the ame reasons, as that of Mr. 
Justice Gresson, in Crews v. Crewes, in 80 far as that 
judgment enunciates the principles on which discretion 
should be exercised in relation to 8. petition under 8. 10 
(jj), where the first part of 8. 18 alone is applicable. 

It appears, therefore, that Cww P. C~eweves and MC 
Rostle v. df&ostie a-e authorities on the interpretation 
of s. 10 (jj) and on the application of the first part of 8. 
18 ; and that W&worth v. Wadsworth and I+eeman v. 
Freeman demonstrate the application of the second part 
of 8. 18 when the respondent opposes the making of B 
deorse and proves to the satisfaction of the Court that 
the seven years’ separation required by 8. 10 (jj) has 
been brought about by the wrongful act or conduot of 
the petitioner. 
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SUMMARY 
ACTS PASSED, 1955. 

Adoption. 
Agricultural Emergemoy Roylations Confirmation. 
Air Serviom Lioensing Anwndment. 
Anmsement Tax. 
*ppro*ri&tion. 
AUCkhnd G*amm*r Sehoo, Amar.dment. 
Auckland Transport Board Am”ndm”“t. 
Bmkruptoy Amendment. 
girths and heaths RegistraGm Ame”dm”nt. 
Building Emergency ltegulati~ns e4mondm”“t. 
Ruilding Societies Amendment. 
Chiropraotora’ Assooiation. 
civil Avihion Amendment 
Civil List Amendment. 

-I :- 
,Xm,t,es Amsndnmnt. 
Crimes Amendment (NO. 2). 
Criminal Justice .4mendmerrt. 
Crown Grants Anmndment. 
Dairy Boerd Amendment. 
D&v Industry Amendment. 
nesthe Pemom .Amendment. 
Dietitians Anlendment. 
Dogs Registration. 
Eduoation Amendment,. 

Filmlee 
Finance (NO. 2). 
Forest and Rural Fires 
Gming Amendment. 
Govemont Railways -4mendment. 
Covornment~ Service Tribunal Amendmem. 
Housing. 

Imprest Supply (NO. 2). 
Imprest Supply (NO. 3). 
Imprest Supply (No. 4). 
Imprest Supply (No. 5). 
point Family Homes Amadment. 
.Tudicature Amendment. 
Judicature Amendment (No. ?I. 
Justioes of the Peace Amendment. 
Justioea of the I’ea~e Amendment (SO. 2). 
Land Agents Amenment. 
Land and Income T&x Amendment. 
Land and In”“ma Tea (Annuel). 
Land Settlamat Promotion Amondm”“t~. 
land Subdivision in Counties Amendment,. 

&ndment. 
Tesohers Registration Amendment. 
I1 Insurance. 
xl Perks Amendment. 

National Provident Fund Amendment. 
National Roads Amendment. 
National R,“ade Amandmwt (NO. 2). 
Newspapera and Printers. 
Nsw Zeals”d Foundation for the Blind. 

OF RECENT LAW. 
Plumbers Registrat,i”n Amendment. 
Polioe Force Amendment. 
Police Offences Amendment. 
Potato Growing Industry -4mendm”nt. 
Primary Products Mark&q Regul&iooe Confirmation. 
Public Eolidsys. 
Public Works ~4mendment. 
Rabbits. 
Rehabilitat,i”n Amendment. 
Remvas and Domains Amendment. 
Reservea and Other Lands Disposal. 
Shopa and offices. 
Social Security Amendment. 
So&l Security Amendment (No. 2). 
Stamp Duties Amendment. 
Sttd3tioa. 
Stock Amendment. 
Summsrv duriadiction Amendment. 

Tourist Hotel Corporation. 
Transport Amendment. 
Tr”shee Amendment. 
Urban Farm Land Rating Amendment. 
Veterinary Servioes Amendment. 
War Pmsions Amendment. 
Wm Pension .4mendment (No. 2). 
Weher Supply Amsndment. 
Wills Amendment,. 

1.00.u ACTS. 
Ashburton Baroqh Cemetery. 
Auckland Earbow Board Loltn and Empowering. 
Auokland Metrapolitan Draineg” Amendment. 
Nsmilton City Special Rates Consolidation. 
Nikursngi Town Council Empowering. 
I.ytt&on Harbour Bozard Lo&n and Empowering. 
Otago Mueenrn Trust Board. 
Palmerston North Insurance Funds. 
Rmvene Tom, Counoil Emporvering. 
Tsranaki Harbour Board Empowering. 
Tauranga. County Council Empowering Amendment. 
Timeru Harbour Board Loan. 
CVeUington Nasbour R~eolamstion. 

ADOPTION OF CHILDREN. 
Reoognition and Effects of Foreign Adoption O&en, (D. P. 

O’Connell) 63 Canadian Rm Review, 636. 

COMPANY LAW. 
F’orfeiture and Snrrender of Sheres, (E. A. Shmker) 63 Con&ala 

Bav Review, 654. 

CRIMINAL LAW. 
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(111-1-111-1-1--111-------------, 

ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand 

ADDlNG MACHINES . ACCOUNTING MACHINES . ADDRESSOGRAPH “ACH;H;“, 
. CALCULATING MACHINES - DUPLICATORS AND SUPPLIES * 

SYSTEMS - POSTAL l=RANKING MACHINES . STEEL OFF,CE FURNITURE . TIME 
RECORDERS - TYPEWRITERS AND SUPPLIES 

Wellington, AucJdond, Christchurch, Dunedin, Whangorri, Hamilton, New Plymouth, Wanganui, 
Puimerrtan North, Maxerton. .Velron, Timaru. Invsrcargill, Suva. *5 1 



iv NEW ZEALAAlb LAW IOURNAL November 16, 1966 

UNITED DOMINIONS 
CORPORATION 

(South Pacific) Limited 

Formerly 
Financial Servicer Limited 

f 
Box 1616, Wellington 

CONFIDENCE 
\ TOTAL ASSETS 

APPROX. s?I MILLION 

FINANCE 
for 

THE NATIONAL BANK 
/ yYf!;;;!fy 

OF NEW ZEALAND LIMITED 

f O?" WELLINGTON DIOCESAN 

LEGAL SPRINTING SOCIAL SERVICE BOARC 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

So~~rmra the support of sll Man ad Womex~ of Uoodw3 
tawardni the work of the Board end the Societies aNibste~ 
to the Board. namely :- 

All Saints Children’s Hams, FaImerston North. 

Anglican Boys Homaa Soaiety, Dioaess of Wellin3tO 
l’msl Board 

AngUsan Boya Aome, Lower Butt 

Ssdgley Home, Masterton 

- 

COURT OF APPEAL AND PRIVY 
COUNCIL CASES. 

Cburoh of England DIea’s Soahty-Hospital Viailatio 
” FIglag Angel ” 8IlsaIons to Seamen, Wellington 

Glds Friendly Saclet? Hostel, WeDIngton 

St. Barnabas Babies Horns, Sestoun 

St. Mary’8 Homes, Karari 

WslIlngton c1ts MImIon 

ALL DONATIONS AND BEQUESTS MOST 

L. T. WATKINS LTD. 
GRATEFULLY RECEIVED. 

176.186 Cuba St., Wellington. 

FUU injwmdion wi4Z be ‘cuw’.hed &dly on ap);lica 
t&xl $0 :- 

TEE BON. SECRETARY, 
TELEPHONE 55.123 (3 lines) C/o Post Olllee BOX 8% 

Low*, mtt. 
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de&.ed marker is i “ total de end& ” within the meaning of 
the definition in 8. 2 of the wp orkem’ Compensation A&, 1922 
(m e-ted by 8. 40 (2) of the Workers’ Compensation Amend- 
man+, AC+,. 30471. it is neeesewv to consider what was the Doaition 

(Corn,,. Ct. Wiiigt~on. J&e 9, 1856. Dalglisb, J.) 



THE LAW OF DEFAMATION: LIABILITY OF 
NEWSPAPERS. 

There can be little doubt that, the Defamation Act,, 
1954. has removed some of the terrors which formerly 
be& the publishers of newspapern and, iudced, any 
printed matter. In pwticular, 8. 6 goes a long way t,o 
relieving from liabilit,y those guilty of what the English 
Commit~t~ee on the Law of Defamatiotl (Lord Porter’s 
Committee) called I’ unintentional defamation “. No 
longer can some one in t.he pvaition of Artemn~ Jonesl 
t,he plaintiff in the celebrated case of H&m v. .Jones~ 
[lOlO] A.C. Xl, hope to clnim t.he substant.iel damages 
awarded in t,het a&on when his mune is used by a jvriter 
as that of & fictitious person. Provider1 the author, 
to use the words of the section, ” hw cxcrciwxl all 
reasonable oare in Tel&ion t,o the matter “. and pro- 
vided further t,hat. the a,uthor has made a, satisfactory 
tender of amends, the plaintiff will fail in his action. 

This aspect of the Act WRY fully dealt, with in a leading 
article in (1054) 30 Nzw ZE,IL,%M~) L^YW JOUHTAL (see. 
particularly, at 11, 330 e2 seq.), and there is no need to 
discuss it furt,her here. 

There is one matter, bowevor~ about which newspaper 
publishers may feel less happy. This concerns the publi- 
cation of cert,ain report,8 and t,ho d~g,rco” of privilege 
accorded to t,hem. The relevant, prov~ons are contain- 
edins. Ii. Bubsection (1) of t,hat section gives qualifieil 
privilege t,o fair a.nd accurat,e reports of proceedings of 
the House of RepreseuWive8 and of proceedings of 
Cow% of Justice in Sew Zealand and of various other 
reports mentioned in Part II of t,he First, Schedule. 

Subs&ion (“), which is of particular concorn to pub- 
lisherr. of newpapers and to broadcsst,inp stat,ions, 
provides thlat, in a civil &ion in respect of any matter 
ment,ioncd in Part II of t,he First, Schedule, the defence 
of qualified privilege will not, be availnble if it is proved 
that t,he defendant has been requ&ed by the plaintiff 
t,o publish in the ~aime manner as the defamatory matter 
a reasonable letter or st~ntement by way of explanation 
or contradiotion and has refused 01’ neglected t,o do so or 
has done so in R nmnner not, adequate or not reasonabk 
having regaxd t,o all the circnmst,ances. 

Subsection (3) provides that, not,hin&in the section shall 
be construed as protecting the publication : 

(6) Of any aneh reporb or ot~hor matter &c is meut~ioned in 
Pati II of the B“imt Schedule unless it is of public concwn 
and the puhlicst~ian of it, iu for t,ho public bmcfit.. 

It is vith the quualification ment’ioned in this subsect,iou 
t,hat, this article is particularly concerocd. 

Part, II of t,lre First Schedule lists eleven reports or 
matters which are &en qnalified privilege. They 
range from reports of t,hc proceedings of the Lagivlature 
of a,Fy territory oatsi&- New Zealand to report,8 of all>- 
pubhc meeting held in New Zeeland. 111 genornl. tly 
are of il. nat,nre which one cxp&s to find rcportcd m 
newspapers. 

To get the protection of the section, a newspaper, msde 
defendant in an &ion for defamation, mould have to 
prove : (a) that the report was fair and accurate ; (b) 
that, in appropriak ca6es, an explanation or contra- 

diction wa8 published : and (c) t,hat the report or other 
matter was of public conown am1 thak the publication 
of it. was for the public benefit,. 

Taken a,s they stand, the worda 

wxdd seem to leave little doubt that a defendant would 
have to prove both public concern and public benefit. 
On this matt,er, howver, there is no room for doubt.. 

One does not, need to SC& far t,o discover cases in which 
the word “ and ” in a st,at,ute has been read aa ifit vere 
“ or 1’. For example, in Murdoch Y. British Israel 
World Federation, (Xew Zealand) Inc. [1942] N.Z.L.R. 
600 ; [1942J G.L.K. 390, the Court of Appeal held that 
ins. 43 (2) of the Crimes Act, 1908, the word “ and ” in 
t,hc phrase “ incapable of understanding the nature alld 
qualit,y of the act or omission and of knowing that such 
act or omission KU wrong ” should be read as “ or “, 
XI as to express the effect of the rule in M&Vagh&en’s 
C&z, (1843) 10 Cl. PL Fin. ZOO). 

Again, in G’olden Horseshoe Estates Co. Y. The Cram, 
[IQll] B.C. 480: t,he Privy Coonoil held that the words 
“ deduct,ed a,nd pzkl ” in the Dividend Duties Act, 1902 
(We&an Australian), were to be read as “deducted 
or paid I’_ So read, the section would then mean “ wha,t 
it is rea,sonable and just that it, should mean T’. 

Should t’he wrds in 8. 17 (3) (a) of the Defamation 
Act,, 1954, be read disjunctively 80 as t’o allow t,he defence 
to succeed if it could be proved that the report was a 
matter of public content or that publiwtion was for the 
public benefit 1 
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The learned wt,hor goes on to support his argument by 
reference t,o the earlier words in t,he 8ame section, n-hich 
deal with bla,sphemorrs or indecent matter. Tha,t clause, 
he ay8, contains two provisos-the first, t,hat no blas- 
phemons nmtter shall be protected ; the second that, “o 
indecent, nmtter shall be protected : conseqwxtly the 
privilege will be t,aken sway if it be proved t,hat the matter 
is blasphemous or if it, be proved that, the matter is in- 
docent. He continuea : 

I” KeJZy v. n’jKn.lle.~/, (MS), 6 T.L.R. 62, t,he facts 
awe tha,t, & meetdng of dock labourers was held to discus 
t,he sugar bounties. The plaintiff had attempted t.o 
speak to the meeting, hut, he was unable to do so because 
of the noisy and derisive observn,tions of certain persons 
who had previously known the plaintiff at. Bristol, snd 
who were present at t,he meeting with the express object, 
of preventing hinl from being heard. A” a~ccurste 
report of the proceedings nppeared in the 8tar newspaper, 
c~ontsining, in& alin, the substance of t,hese no&y and 
abnsive observations, which ha,d no connection with the 
sugar bounties, bot referred to erenta which had occurred 
some years previously at Bristol. 

I” course of argument. Huddleston, B., (at p. 64), 
said the publication must be for the public benefit besides 
being of public interest,. In reply, counsel for the 
defendant, said : “ Quite so, my Lord, that is what I 
have wntended all along ; and I say if of public interest,, 
then it follows it rnwt also be for the pnblic benefit “. 

In his direction to the jury, the learned Judge was not, 
very explicit on this particular issue. He said : “ Could 
any one sa,y t.hat, these miserable personalities had a”y- 
t,hing whatever to do rith public interest or benefit ? ” 
Apparently the @y t,honght not, because it returned 8 
verdict for the pla,mtiff. 

In Chaloner v. Lansdotcn: (1894) 10 T.L.R. 290, the 
defendants had published a report of a sermon preached 
by a Congregational minister in which the plaintiff (a 
Conservative c~“didat,e for Parliament) w&s, by implica- 
tion, condemned and at)tacked at great length for having 
attended n smoking concer.rt. Wills, J., ruled that the 
chapel service VW not a “ public m&i”g ” within the 
meaning of the section. Quhe apart GoIn t,hat point,, 
the jury found that, it was not, for the public benefit that 
the report WBR published, but appaamtly t,hey were not 
called upon t,o decide whether the matter w&8 one of 
lwblic interest,. Judgment was given for the plaintiff. 

I” Pm&ford 3’. Th,e Financial Tines, (1900) 16 T.L.R. 
248, t,he alleged libel wa6 contained in & report of a oom- 
pa”y meeting in t’he comae of which the chairman had 
nmde serious allegations against the plaint,iff’s honesty. 
From the report of t,he ca,ae it would appar t,hat the 
defenda”t,s plealed that the report w&s not only a m&w 
public concern, bnt also that its pnblication was for the 
public benefit. Mathew, J., in & reserved j”dgme”t, 
said that the chainnsn, in his reference to the plaintiff, 
was not, discussing mntters in which the public were 
interested “or was it a matter the publication of which 
was for the public benefit. 

It is far from olsar, however, whether the learned Judge 
ma of the opinion that the defendants had to prose both 
public concern and public benefit or whether it would 
ham sufficed if they proved either one or the other. In 
faoc, they could prove neither ; and judgment was given 
for the pla,i”tiff. 

~hwmnn Y. Mewerritt and Nntckeu, Ltd., (1916), 32 
T.L.R. 360, ~8s a” auction in which the plaintiff ha,d been 
employed by a borough corporation as superintendent of 
a public cemetery. A committee of the oorporatio” 
reported to the corporation that, they were not s&s. 
fied wit,h the vay in which the plainbiff had carried out 
his duties ad that he should be dismissed. The report 
apptared o” the agenda paper of & meeting of t,he car. 
poration which was open to the public. It w&8 adopted 
by the corporation without being read. The defendants 
published a report of the meeting. ‘This oont,sined the 
statements in the agenda paper concerning the plaintiff. 
In argument,, counsel for the defendants submitted that 
it w&s sufficient for the purposes; of the section to prove 
&her that the publication WA of a matter of public 
concern or was for the yablic henefit. Counsel for the 
plaintiff submitted that the puhlioatio” must be both of 
s matter of public concan a”d for the public benefit. 

In his judgment,, Shearman. J., mid that he had no 
doubt that a matter relating to t,he manager of a public 
cemetery was a matter of public concern. Sitting as a 
jwy, he came to the conclusion that the publication was 
for the public henefib. He c,oncluded that,, if he were t,o 
hold that such a pnblication aa the present one was not 
for the public benefit, it seemed to him that it would be 
placing an inlolerahle burden upon reporters at public 
meetings, and would help to fritter awa,y the privilege 
which he was sure the statute intended to give. Judg. 
merit WBB given for the defendants. 

The learned Judge did not, say specifically that it was 
“ecesswy for the defendant t,o prove both a matter of 
public conoern and publication for the public benefit. 
But he implied this. For if the defendant could succeed 
by proving either matter, then, having held that a 
question rela,t,ing to the manager of a public cemetery 
WV&S & matter of public ooncern, there would have been 
no necessitv for him to deal with the question, which he 
said had g&e” him home diffioulty, whether p”bli&io” 
wais for the public benefit. 

Such judicial authority as t,here is lends little support 
in favour of the interpretation of the section give” in 
“ Fraser “, 
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These vords do not appear to hare been the subjed of 
judicial int,erpretation in thiR country. They are now 
substnntially re-enncted in 8. Ii (3) of the Defamntion 
Ad, 1954. And the proviso 1,) 3. 4 of thr 1888 Act in 
re-enacted in s. 7 (3) oft,& Defamation Act, 1902 (U.K.). 

While, therefore, in vie\7 of “ Frawr’s ” submissions, 
and in view of the paucit,y of judicial docisiorm, it, cannot 
he said t,hai t,he question is frm from doubt, it is sub- 
mitted t’hict a newspaper or broadcasting station claiming 
privilege for snch reports RS BR mentioned in Part II of 
t,hc Timt Schedule must not only not he pnilt,y of melioe 

bnt must also prove that t,he report is of publio concern 
rind that, the publication of it ia for the public benefit. 

At first Right, t,his may seem to impose a heavy burden 
on newnpapers and hroadcest,ing st,at,ions. But a8 
‘( Fra~scl. ” says : 

“In its praot,ical aspect, the discussion is perhaps 
somewhat, aca,demic, for it is difficult to imagine any 
lihellous matter of public conaern the publication of 
which would not be for t,he public benefit, or any lihellous 
matt,er of priwte concern which it would be for the public 
benefit to publish.” 

LICENSEE OR LIFE TENANT. 
Provision for Ocenpation o! Premises by Beneficiary : 

In re Denton. 

A tenant, for life obtains certain advant~ages, notably 
the right t,o receive the profits of the land, not enjoyed 
by a mere occupant. There was therefore some 
material benefit at st,ake in the case of 1% re D&on, 
New Zealmd Insurance Co., Ltd. v. De&on. (to be 
report,ed), in which the defendant claimed t,hat a 
tenancy for life in her favour was constituted by the 
follouring clause in the will of the deceased : 

7. I de&x that during the life of my sister E.M.D. my 
trutees shall permit her to aoenpy and live in the flat at 
“ Fen Hill ” (No. 3) at present occupied by her and myaslf 
free from the payment of rent or any srpenses in respect, to 
retss insuranoea rep&m or upksp of any kind whatsoever 
and after her death the s&me sbal, fell tit,, and form ,,a~+ of 
my residuav estate. 

At the date of the will, ad before his death the 
deceased ha,d resided with t,he defendant, his sister, 
in the flat, referred ta in the clause, being part of a 
property owned hy the deceased. In this originating 
summons under the Declaratory Judgment,s Act,, 1908, 
it wa argued on behalf of the sister that the clause 
conferred R. life interest on her. For the residuary 
beneficiaries, it was contended that a mere licence or 
right of personal residence was given. 

McGregor, J., noted that the effective words “to 
ocoupy a,nd live in the flat,” tied together two oon- 
flitting lines of decision, with t,he resrtlt that he had to 
decide which w&8 t,he dominant, word. He concluded 
t,hat the wide mwning of ” occupy “, which alone 
would constitute & tenancy for life, must be narrowed 
down by the term “ live in “, which cut, down t,he right 
to that of mere personal occupation, and that,, therefore, 
the question propounded must he answered to the effect 
that the clause did not confer on the defendant, a 
t,enancy for life. His Honour said, 

In my view, I mutt endeavour to construe the words 
” occupy and live in ‘I as used conjointly in endeewxuing to 
ascertain the maming the testator intended to cawey, and 
I should not regard the two oontresting evpressione separately. 
Used in oonjunction the two expressions germ to me at least 
to suggest the mtion of personsl reaidoncs. ” Live in ” osn 
hrkvve only this imp&x&on, May 7. %zv, (1881) 44 L.T. N.S. 
412, and the sane ix@ioation ia con%istent with one meaning 
which may be given to “occupy ” a,8 wed in the sense of 
perso”al oeoupancy. 

occupied by her and myself “, in the line of the will 
immediately following. It ~\‘a agreed that, a,t the 
date of the will, the test&or and his sister mere occupy- 
ing the fla,t in the sense that they were residing in the 
flat. Here the t&&or had used the word “ ocoupy ” 
in this particular sense, and the will itself might be 
t’aken a8 the dictionary from which the meaning of this 
word was ascertained. 

A general question ca,p&ble of arising in ca,ses of this 
nature hns been discussed by the House of Lords in 
Coward v. Larkman, (1888) 60 L.T. 1. The relwant 
provision of the will, which Lord H&bury daseribed 
as “ an extraordinary document “, oaused some dif- 
ference of opinion among their Lordships, and was as 
follows : 

Kay, J., had held tha,t, by the general tenor of the will, 
the whole of the property of t,he tea&or had passed 
absolubely to the appellant &he widow of the testator), 
on the grounds that there waa, in fat,, an unlimited 
bequest of income and of use and oocupat,ion ; and t,hat 
the appellant was therefore absolutely entitled, in the 
context of this x+41, to the whole of the real and personal 
estate of the test&or. The Court of Appeal alloved 
the widow a life interest, only in the Elmsleigh house, 
and this decision was sustained by a majority in the 
House of Lords, Lord H&bury, L.C., dissenting and 
preferring t,o support the view of Kay, J. 

It was the opinion of Lord H&bury that the words 
“free use and occupation ” were sufficient to convey 
an est’ate, and that s. 28 of the Wills Act,, 1837, which 
reads, 

Living in a property was, he considered, inconsistent 
with letting it to some other person. 

simple obligatory. 
He thought thin 

On this portion of the &dgment 

vie\? was confirmed by the use of thr phrniie ” .zt, present, 
there is a commene in Jaman 0% W&, 8th Ed., 1282, 
t,ha,t the section spea,ks of a devise of real &ate, not a 
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devise of the use and occu@ion of real estate, and that 
moreover 8. 28 does not apply t,o interest.8 created 
de mo. 

Lord Watson, in &ward v. Lwkntan (wpm) at, p. 4, 
whilst a,greeing that a gift, of use and occupat,ion passed 
nn estate in the subject of it, ‘tided that whilst, questions 
had frequ&ly arisen whet,her the grant.ee must use 
and occupy by himself, or might do so by others, it, had 
never been decided t’hat~ the words imported an un- 
limited gift-tha,t, was to say, a gift in pap&&y. 
(Ris Lordship seem8 here to refer t,o a comment, by the 
Lord Chancellor that t,he vords concerned were nom 
the subject of a judicial conatructi,on.) He had come 
to the conolusion tha,t in the present instance t,he 
bequest, of use and ocoupat,ion was not i&ended hv the 
test&or to be unlimited but was meant, t,o be st&ot’ly 
personal to the legatee. He vas accordingly of the 
opinion that the interest of the appellant in this house 
had right,ly been declared to be limited to an estate for 
life. 

The possibility that the beneficiary in In re Denton, 
New Zealand Inmwance Co., Ltd. v. De&m, (supm), 
might hwe t,aken a fee simple is, however, negatived by 
the words, “ during the life of my sister “. Accordingly, 
it was not raised, and the quation at iss+ was whether 
t,he benefieiarv st,ood in t,he next, rank, that of tenant 
for life, with ;ight to profits, or was n mere licensee. 

LIFE INTEREsr 0% LICm?CE 1 

In Parker v. Parker, (1863) 1 NW- Rep. 508, the 
question was raised in the form of a trust to permit the 
testat,or’s three sons, or the survivors or survivor of 
them, to reside in his freehold premises at, A., rent 
free, they or he keeping t,he said premises in repair and 
insured, and on the death of the survivor then upon 
further trusts, or ultimately to residue. The test&or 
further directed his trustees to pay the rents and 
profits of property B. to his eldest daught,er for life, 
or t,o permit her to reside in and occupy the said premises. 
Kinder&y, V.-C., aaid that if the teat&or had intended 
the sons to take a life interest, it would have been easy 
for him to have said so. But the clause relating to t,he 
sons w&8 different from that by which he afterwards 
gave a life estate t,o a daughter in another house. 
What the test&or meant w&8 very clear, and, therefore, 
the sona had a right to reside iu the house without 
paying rent,, but,, if t,hey did not reside there, they would 
hare no right to rents and profits arising from t,he house, 
which mould fall int,o residue. 

Similarly, in In me Stev.wt, fltemart 7. Hislq (1904) 
23 N.Z.L.R., 797, Willians, J., discussed the relation- 
ship between tenant for life snd licensee in the ewe of 
a &use in a codicil which direct,ed that the dwelling 

house and land aoncerned be not sold without the 
consent of the t,oatator% rrife if she remained unnlarried, 
and of such of his daughters aa might bo of age and 
unmzwried, and might be occupied till sold by his said 
wife if umnarried, and by all or any of his unmarried 
daughters, free of rent. From some time a,fter the 
de&h of the t&&or, bhe t’rnst,ees let the house and 
land, wit’h the nppropri& consents, and t,re&d the 
rent RS income of the trust moneya, snd accounted 
from it, 8s such (less out,goings) to t,he children of the 
te&ator. On an originating summons to d&ermine 
the rights of t’he beneficiaries infer se, it waft argued for 
bhe plaintiffs, the lvidow and an unmarried daughter, 
that the use of the voi-d “occupy ” showed that the 
t,estator intended to give a life est&te to the plaint,iffs. 
In Ho&m Y. Allen (1903) 6 G.L.R,. 87 (a case referred 
to by McGregor, J., in In, re D&on (supra) ), Cooper, J., 
ha,d held that t,he we of the word “occupy ” \vm 
equiv&nt to the grsnt of an estate for life unless there 
were words in the will clearly cutting down t,o a right of 
personal occupation only the right conferred. Here 
there were no such limiting vords, and the plaintiffs 
therefore claimed the rent,s to the property. For the 
two 6on8 of t,he test&or, who were also beneficiaries 
under the general t,rvsts under the will, it wai8 contended 
contra that the test&x had intended merely pWSO,d 

me on the part of the vidow and unmarried daughters 
concerned, and not an estate for life determinable on 
remarriage. This aspect, w&8 part~icularly not,ed by 
Williams, J., who said at p, 800 : 

Then his Honour examined the practical implications 
of that interest. No doubt t,he tenancy would be 
determined by t,he s&10 of t,he prop&y, but that could 
be only with the conaent of the tenants. They could 
therefore jointly let or assign their intorest,. Bnt, if 
they had a joint, interest of which they oould dispose, 
each of t,hem wai8 in the position of a joint tenant. A 
joint tenant in equity, a8 well a,s a joint tenant, at law, 
could assign his interest to a &ranger and sever t,he 
joint tenancy. The widow, therefore, or any one of the 
unmarried daughters, could have assigned her interest 
to a stranger, who would thereupon have become 
tenant in common with the others. If there were no 
assignment,, hut any of them became bankrupt, her 
interest would pass to t,he assignee in bankrupt?y. 

But,, his Honour cont,inued, each tenant in common 
had an equal right to the occupation of the commoo 
property. Any stranger, t,herefore, into whose hands 
an assigned interest might come, however undesirable 
a, person he OP she might, happen to he, would have an 
equal right, with t,he widow or the ot,her unmarried 
daughters to the occupation of the house. The object 
of the testat,or had manifestly been t,o provide & home 
for his widow and unmarried daughters, in which they, I 
01‘ such of them as liked, could live together. It xv88 
oert,ainly not the intention of the t,estator to give his I 

widow, or any of his unmarried daughters, the power 
by herself at any time t,o defeat that object, and to 
prevent the others making the house their home unlese 
they shared it with strangers. Therefore, he said, 

If Bn esbato passes, the power to ewh one of them to asa@ 
her interest accompanies it, and the existence of such power 
ia imonsistont with the object of the test&x. 
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Thus, Williams, J., conoluded, the oo”teHt showed that, 
whatever the effect of t,he word ” occupy ” might be in 
general, the con&u&ion of the word in this codicil 
was limit,ed to person&l occupation. The t,rustees of 
the will, and not the nnmarried widow and da”ght,ers, 
t,herefore, were entit,led to t,he rent of the property as 
income arising from the residuary &ate of the te&&t,or. 

Tm “ LIVE IN ” TEST. 

I” In ~8 Denton (su~ra.) McGregor, J., applied 
substantially the sane test as wa,s adopt,ed by Williams, 
J., in In me &wart (supra), namely, the position that 
would misc if the beneficiary did not personzdly occupy 
aad reside in the premises. He pointed out that 
“ living in ” a, property is inconsistent with let&g it to 
some other person. It is, therefore, of interest t,o wn- 
aider what his further comments might have been if 
there had bee” more than one beneficiary concerned. 
It, is submitted t,hat the case against a tenancy for life 
would then have been strengthened by the r&o decidendi 
of In re &emrt (swpra) set, out above, namely, that the 
introduot,ion of stmngers into the home would be 
inconsistent, with the general intent,ion of the gift,. 
There was not, in In. re Denfon (supra), a family home in 
the sense of the living t,ogether of several people. There 
was, however, a clea,r reference t,o “ living in “, and it 
might reasonably be submitted that, the introduction 
of a stranger int,o the flat coold be equally inconsistent 
with the general intentio” of the gift. This point, 
nevertheless, is capable of unreasonable extension and 
should apparently be limited by the circumstances of 

the pwtioular o&m. Presumably no objeotion would 
be sustained t,o the voluntary t,aking of a oompanion, 
boarder, or lodger, in In re Denton (supra), by the sole 
occupant, vhereas in In re &eu.wt (eupm) this would 
require common consent. The point,, however, may 
not be free from doubt in view of the very persona,1 
“sture of t,he grounds on which bot,h decisions rest. 

The last aspect referred t,o by McGregor, J., W&P 
the absence of a, gift over until after t,he death of the 
sister. It seemed to him t,h& t,he sister w&s given the 
right of personal residence for life. She might desire 
to give up personal residence for intermediary periods, 
and later resume such personal residence. A gift over 
in respect of such tempomry periods of absence would be 
impracticable, and it seemed t,o him tha,t the intent’ion 
of the test&or was to ensure a personal residence being 
svailable. for t’he sister during her life for such period 
or periods, intermittent or ot,herwise, as she should 
desire. 

Findy his Honour referred to Holden Y. Ah 
(1904) 6 G.L.R. 87, ment,io”ed above, in which Cooper, 
J., a,fter concluding t,hat & right to occupy for life was 
equivalent t,o a grant of a” estate for life in the property 
referred t,o, qualified the general rule by the expression, 
“ ““less there are words in t,he will which clearly cut 
dox” t,he right to t,hat of personal occupation only.” 
McGregor, J., thought that in the bequest before him 
t,here was such a,” indication of intention, and he 
therefore held that the sister took only a right of personal 
occupation or residence, as licensee, and not 8. right t,o 
profits as a tenant for life. 

THE COMMONWEALTH AND EMPIRE LAW 
CONFERENCE. 

--- 
An English View*. 

Exchanges of views bet,ween members of t,be legal 
profession practising in different parts of the Common- 

wealth are now more “eoessary than ever. The 
dwelopment of self-government and the curtailment 
of the appellat,e j”risdict,ion of the Judicial Committee 
of the Privy Council require the forging of new links 
between t,he lawyers of the Commonwealth 80 as to 
enable them t,o follow more closely the emergence of new 
ideas in the a,dministrat,io” of justice in their respective 
t,errit,ories. 

It may not, be possible, for economic reasons, t’o hold 
conferences of t,his kind at frequent i”t,ervals, but, it is 
desirable that the personal cont,act,s made at the recent 
Conference in London be strengthened by permanent 
Committees which will keep in touch vith one another 
until such time as it becomes possible to hold another 
conference in one of the Commonwe&lth count’ries. It, 
is hoped that the next conference will be held in Canada 
in 1960 a,nd further conferences ilt intervals of five 
years in other p&s of the Commonwealt,h. 

The range of subjects of mutual interest to lawyers, 
&B the programme of the London Conference has shown, 
is very considerable indeed, and although oonditions 
most necessarily vary in the different, count~ries, there 
-- 

is much that can be learnt’ from the varied experience 
of lawyers practising in practically all parts of the 
globe. 

The s”bjeot,s discussed at the recent, conference were 
the following : Professional ethics and etiquette, fusion 
or separation of the two branches of the profession, 
retirement benefits for practising lawyers, juries in 
civil and criminal proceedings, aysteme of land tenure, 
the c&“~es of and remedies for congestion of business in 
the Co”&, legal a,id, the lawyer’~ part in law reform, 
tenure of office and q”alifi&iona of colo”i&l judges, 
recruitment, of candid&a to t,he legal profession, 
reciprocity of a,dmission to pmct,iee in the Common- 
wealth, and instit”t,ional advertising--the latter term 
being understood a8 referring to a” orderly system of 
public relations. It is not possible, within the ambit 
of a short survey of the work aocomplished by the 
Conference, to deal vith all the subject,8 here referred to, 
and only a few will be selected for more detailed con- 
aideration. 

h.,FESSION& ETEICS. 

The problem of professional ethics in the widest 
se1~9e is one which the legal profession has always 
regarded aa being of p&r&mount importance. The 
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NEW LEGAL PUBLICATIONS. 

WILY’S 
Magistrates’ 

Cow ts 
Practice 

Fourth Edition 

1955 

by 
H. JENNER WILY 
Stipendiay Maqistrate 

It is now some seven ye&m since the Third 
Edit’ion of this book was published on t,he coming 
into operation of the Magist~rrttes’ Courts Act 1947 
and the Rules thereunder. 

Since then there have been a number of amend- 
ments to both the abow Act and the Rules there. 
under, and also t,o the Imprisonment for Debt 
Limitation Act’ 1908, and new Rules of procedure 
relating to judgment ~unxnons have been pre- 
scribed by the Impriwunent for Debt Limitation 
(~Vlagistrates’ Courts) R,ules 1949. In addition, 
the Crown Proceedings Act, 1950 makes material 
changes relating to proceedings in which the 
Crown is or may be made a party. 

Other Acts which affect the procedure of the 
Mngifitrates’ Courts are the Limitation Act 1950, 
and the Property Law Act, 1952. Also the new 
Rules 698a-596~ of the Code of Civil Procedure 
now prescribe rules in the Supreme Court relnting 
to transferred proceedings. There has also been 
a number of amendments to other Acts referred to 
in the text. In addition, there have been dell over 
two hundred reported decisions of the Courts 
which assist in the interpret,ation of matters of 
procedure. 

Cash Price - loss., post free. 

Magistrates’ 
Courts Cases 

Index 
Being an Index of Subject l&fatter of Gwes 

reported in the Hag&rules Court Deckions, 
Volumes 1 to 7 (1939 to 1952), and Mayi8t7ates’ 
Court Report,~, Volumes 1 to 47 (1906 to lQfi2). 

The ~HAC+ISTRATES’ COURTS CASES INDEX is the 
first, corn&~ index of Magistrates’ Courts’ de- 
cisions ever published. It includes all the cases 
reported in the Magistrates’ Cowl Dectisiona and 
ldiagistmtes’ Court Reports from their inception 
up to the end of 1952. 

The general system of reference is simple. All 
ewes that have been reported in the H~g&rales’ 
Court Decisions (M.C.D.) and HagsCrates’ Cot& 
Report8 (IM.C.R.) hare been arranged under 
general titles. The catch lines from the actual 
report have been set out over the name of the 
case with its references to the M.C.D. and/or 
M.C.R,. By looking at the cases set out under the 
required heading, t’he subscriber will find all 
cases decided, with details of the points of the 
czwe. To obtain full details of any specific cue, 
with the Magistrate’s decision, it is necessary only 
t,o turn to the volume and page of M.C.D. or M.C.R. 
where the information will be set out in full. 

This Index will prow of interest to the Legal 
Profession, Local Aut,horities and Police Officers, 
as there is & we&h of inform&m t,hat. is in- 
valuable. Laborious “devilling ” which ha,s been 
necessary in the past will now no longer be neoes- 
sary a8 far &fi the Mapjstrates’ Courts are con- 
cerned. 

Cash F&e - TO%, past free 

RUTTERWORTH & CO. (Australia) LTD. 
(Incorporated in Great Britain) 

WELLINGTON and AUCKLAND. 
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DR. BARNARDO’S HOMES /I 
charter : “No Dest,it,nt,e Child Ever R.efused Ad- 

mission.” 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 
A Family of OYW 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walka of 
life. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

IMablished-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven mm in the service of commerce, passenger 
travel, and defence. 

Philanthropic people we invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 

0 Rebuilding Fund 

Enqui.Ges nauoh welcomed : 
ShmQcnaeti : Mr. BE Mm. %I. L. Dyer, 

‘Phone. 41.289, 
‘hr. Albert & Sturdee Streeta, 

AUCKLAND. 

Ah T”~~Is;Ds~~I., J.P.. 

‘Phons~ 41.934. 

MANE PERSON 

CAN POSSIBLY 

RESIST 

THIS APPEAL 
- 

This boy is one of the 275 Patients From 
New Zealand’s own dependencies and there 
are thousands of others we are assisting on 
other islands near our shores. His very 
looks alone appeal to us for help. Please 
send your welcome donations to:- 

P. J. TWOMEY, MAE., 
‘I LEPER MAN ” 

LEPERS’ TRUST BOARD 
II5 Sherbourn Street, Christchurch. 



reputation of the profession in t,he eyes of the public 
depends on the observance of the highest standards of 
professional etiquette, and delegates expressed some 
concern that entrants into the profession in many parts 
of the Commonwealth frequently set, up in practice 
without the benefit of prior systematic instruction in 
the subject of professiona ethics at universities and l&a- 
schools, and many lawyers practising to-day may agrea 
that a came of instruction in professional etiquette 
would have saved them anxiety and embarrassment. in 
the early days of t,heir oarreer. 

While the standards of general ethics to be observed 
by lawyers 8s well as &her professional meu are well 
understood by lawyers, the sane does not necessarily 
apply to &ndards of etiquette to be observed by la,x:~ers 
as a special clasr?. On t,he other hand, even questions 
of the latter kind can usually be solved with the help of 
professional bodies and more experienced colleagues 
who are always glad t,o help those who feel that they 
need the guidance of others on matt~ers of this nature. 

The discussion in committee revealed that standards 
of etiquette are b.y no maans uniform throughout the 
Commonwealth, and man3 delegates expressed surprise 
at the rule obtaining in this country, which precludeu 
counsel from int’erviewing witnesses other t~han experta 
and t,he parties for whom counsel happens to be acting. 
Similarly, with regard t,o such modern developm&s as 
broade&ing and television i~ppearanoes by members 
of the legal profession, there wa,s a certain divergence 
of views. 

The Bar Council in this county ie at prenent engaged 
in a review of these problems whloh have become more 
acute ax a result of the introduction of commercial 
television, and there is no doubt, that much c&n be 
hunt from the experience of lawyers in Canada, where 
this question has been under consideration for 8ome 
considerable time. It remains to be seen whether the 
compromise solut~ion of allowing lawyers to take part, in 
such activities either anonymously or by revealing their 
names, but not their profession, will ukimiltely prove 
t,o be satisfactory. 

One cannot, help but feel that the grooving practice 
of lawyers engaging in these pursuits may well lead to 
a situation where undesirable advertisement becomes 
inevitable. On the other hand, there is no deuyiog the 
fact that public relations are closely linked with broad- 
casting and television, and it is not easy t,o devise a 
sy&em which, wvhile performing the desirable function 
of acquainting the public with the law and lawyers iu 
t,he abstrz.xt, e-ill a,t the sane time avoid persona.1 
advertisement, by and for individual la\rq”~s. 

Another subject which oaused a great deal of hcart- 
searching was that of fusion as a,gainst separation of the 
two branches of the professim~. Most d&&es appear- 
ed to be satisfied with the syst~em obt~aining in their 
respective countries. It wmld appear that, in addit,ion 
to this country, the Union of South Afrios and New 
South W&s have found it desirable to retain separation, 
while in other pa& of the Commonvealt~h there is 
fusion in law, though not always in fact. 

The question before the Conference was not whether 
fusion rather than separation is in the beat interests of 

the profession, but whether one or the other is likely 
to provide the best service for the public. M.¶q 
arguments cau be adduced in fwou of either syst’em, 
but much will depend on local conditions, a,nd most 
lawyers would agree t,hat, in widely scattered communi- 
ties a separation of the two branches of the profession 
may well militate against aa efficient administration af 
justice, while in prosperous city communities, and 
especi&lIy in those with important commercial inter&s, 
haion may not necessarily provide zm adequate service. 

It was interesting to learn from our Australisn and 
Canadian colleagues that, notwithstanding that fusion 
is the rule (except in New So&l Wales), t.here has been 
it tendency in recent yews volnnfarily to establish a, 
separate Bar. 

Those in favour of separa,tion, whether it, be oom- 
pulsory or voluntary, adduced the argument that 
a,dvoeacy is a, special&d activity which should be 
left to specialist~s in t,hat field, while those favouring 
fusion felt t,hst specialization quoad subject-matter was 
more important than specialization quoad mode of 
presentation. This latter argument. has much to 
commend itself in a complex society vhere substant,ive 
law tends to become more and more complicated and 
where no man can hope to achieve more than a nodding 
a~cqntint&ncc with many branches of the law, and 
where speoialization quead subject-matter is ~1 impor- 
atiw necessity. It may well be that’ the problem is no 
longer so much one of fusion WYRUS separation as one 
of the large firm of practitioners we1aw the one.rna~l 
firm. In auy went, whichever view one may take 
of the dosirabii~~y or otherwise of fusion, there are two 
anomalies which no longer serve any useful purpose. 
One is the need for a young Iswyer to m&ke up his 
mind at, an early stage in his career whether he feels 
more suited to enter one or the other branch of the 
profewion, and the other is the immunit~y of counsel 
from &ions for professional negligence and t,he resulting 
immunit~y of 8oIicitors from such actions where they 
ha-e t,aken oounsol’s opinicm. 

There is no longer any nead for lawyers t,o aelect 
one or other branch of the profession at a t,ime when 
they are not yet sufficiently mature and experienced to 
make that choice, and lawyer8 should be enabled, 
without the requirement of furt,her examiuatious, to 
change from one branch to the ot,her when they feel 
that they oan safely make that choice. Iri this context 
it iu interestil?g t,o observe that lauyers in New South 
Wales regard It as a hardship that they cannot ohaoge 
from one branch t’o the other until five years after 
admission. In 80 far a~ concerns the second anomaly- 
and the writer is fully oonsoious that many a leg4 
eyebrow will bc raised a,t his suggestion-members of 
both bmnches of the profession should be liable for 
negligence, the corollary being, of course, that counsel’s 
fees should no longer be honoraria, but claims enforce. 
able hl law. It is to be hoped that the revenue aut,ho- 
rit,ies would not automaticalIy withdraw srozh small 
benefits as members of the Bar still enjoy if the suggea. 
tion here made were t,o be adopted. 

Meanwhile, the legd profession has good CELUS~ to 
feel aggrieved at the t,reatment it receives at the hands 
of the revenue authorities not only here, but in other 
p&s of the Commonwealth. Some delegates felt that 
the present system of taxation is such as to make the 
fu$z of the i+ependent practitioner. highly problem. 

. There IY no syst’em of retirement benefits 

I 
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which enables & professional man-the problem con- 
cerns the professions generally, and not only the legal 
profession-to make adequate provision for the fut,ure. 

Moreover, even in the case of solicitors, as distinct 
from members of the Bar, although a solicit,or has a 
saleable asset in the shape of his practice, he must still 
look t,o ot,her solicitors to purchase that. pmctice from 
him, and the prospective purchaser, under the present 
syst~om of t,axation. will often be unable to do 80, wit,h 
the result tha,t solicit,ors may have to remain in practice 
long beyond ret,iring a,@ On the other hand, it, must 
not be forgotten that solicitors are still relatively better 
placed tlmn counsel who have no salea,ble asset at all 
and therefore more czmse to feel aggrieved. It must 
be left to the reader t,o judge whether here perhaps 
there is a,nother argument, in favour of fusion, albeit 
less from the point, of view- of the public th&n from tho 
point of xriew of t,he legal profession itself. 

LAXD TENURE. 

Two other matters mhich formed the subject of 
discussion nmy be mentioned here. One was a com- 
parison between different systems of la,nd tenure and 
the other the jury system. With regard to the former, 
it w&s generally felt, by d&g&es that, compulsory 
registration of t,itlo is preferable to t,he system of 
so-w&d private conveyancing, although 8ome were of 
opinion that the publicity attenda,nt upon registration 
of t,itle had led t,o undesirable practices among land 
agents in some parts of Australia. Yet, on the premise 
tha,t t’he transfer of land should be reliable, quick and 
cheap-a premise generally accepted by those with 
experienoe of this branch of the law-there can be 
little doubt that such diadvantages as may result, 
from publicits arc outweighed by the greater reliability 
and speed attendant upon the compulsory registration 
of title. 

Wit,11 regard to the part, to be assignerd to juries in the 
administ~ration of justice, there w&9 a wide divergence 
of views. In this country, as well as in other parts of 
the Commonwealth, recourse to trial by jury in civil 
cases is less frequent t,han it, was before the last VW, 
and the virtual diuappearsnce of juries, except in special 
cables, is deplored by many. It, is probably true to say 
that while it is desirable for the ordinary cit,izen to be 
associated with the administration of justice, trial by 
Judge alone is mom oert,ain and more expeditious. 
This also seemed to be the view of may delegates who 
could soo little advantage in retaining juries in civil 
cm*. 

The Fusion of the Legal Profession.-Englaud, like 
South Africa, is one of t,he few countries where the 
legal profession is divided i&o two branches : barristers 
t,o present the case to the Court ; soliaitors to do the 
work of preparing it beforehand. It, is often suggested 
t,hat these two branches should be merged into one 
single profession aa in t,he United St,ates and many of 
t,he countries of t,he Commonwealth. There may be 
some advantages in fusion, but I cannot help thinking 
t,hat, one of the rea~sontz why justice is, as! we t’hink, 

Almost without exception, however, even those 
otherwise not in favour of trial by jury felt that, juries 
should be retained in actions which we concerned with 
the liberty of the subject,. It is not quite clear what 
exeotly delegates had in mind, and in particular whether 
the term “liberty of t,he subject ” wa.a understood 8% 
extending t,o the prot,ection of individuals against 
encroachments by the St& upon rights of property, or 
whether it was confined to proceedings for habeas 
corps which, in any event,, are not v&bin t,he corn. 
petence of juries. In any event, nobody would 
seriously suggest that, Judges have ever failed to uphold 
the right,s of t,he individual against the executive. The 
Union of South Africa is alone in having entirely abolish- 
ed t,rial by jury in civil cases, and even in criminal 
proceedings t,ria,l by jury iu the exception r&her than 
the rule. 

The experience of t,ho Union of South Africa, however, 
has no bearing on the question of the desirability of 
trial by jury in other p&s of the Commonwealth where 
racial problema do not play a significant part in the 
administ,ration of justice, a,nd most of the delegates 
were agreed tha,t trial by jury in criminal cases was 
desirable and should be Mained. Notwithstanding 
such almost universal agreement, however, the question 
may be asked whether some reform is not desirable in 
those countries in which the verdict of juries has to bc 
unanimous. 

The different views expressed by dele,@es on the 
few topics which it has been possible to select for 
consideration here show that in many ways the legal 
systems of the countries of t,he Commonwealth have 
travelled in different dire&ions during the last two 
centuries. It is doubtful, therefore, whether the 
tent~a~tive suggestion of the establishment of a new 
Supreme Court of the Commonwealth will commend 
itself to member countries. Even if conceived aa a 
Court composed of Judges of several count,ries rather 
than one consisting largely of Judges from t,he United 
Kingdom, some of the countries of the C~ommonwealth 
may feel that they would prefer, while paying due 
regard to the case law of t,his count’ry and other parts 
of the Commonwealth, to develop along independent 
limes. If that were to be the wish of the majority of 
member countries, t,hey would probably still a,gree that 
close association between their professional bodies is 
highly desirable and t’hat the establishment of a per. 
manent Commonwealt~h Legal Assooiation would be in 
the best interests of all Commonwe&h lawyers. 

so well administered in England is because there is B 
compa,ratively small number of barristers who maintain 
the very high standards, and traditions of which I have 
told you. High standards can be mainbained wnong a 
small number of men-because each one of them is 
jealous to not,& divergence from principle and no one 
of them would willingly forfeit the good opinion of his 
fellows. But it could not be done among a large 
number. (Rt,. Hon. Lord Just’& Danning, The Tradl- 
tions of the Bar (1955), 72 South Afr. L.J. 43, at p. 57.) 
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Charities and Charitable Institutions 
HOSPITALS - HOMES . ETC. 

The atfention of Solicitore, aa Ezecutm and Adtiors, is directed to the cl&m of the institutions in this issue: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 
w THX HOMES OH THE 

There are 22,000 Boy Scoutg in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
11888, habits of obserwtion, obedience, self- 
reliance, resouroefuhwa, loyalty to Queen 

ASSOCIATIONS 
and Country, thoughtfulness for others. There is no better w&y for people 

It teaches them services useful to the to perpetuate their memory thsn by 
public, hsndicrsfts useful to themselves, and helping Orphsned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good Es500 endowe B Cal 
cheracter. in perpetuity. 

Solicitors we invited to COJ~XEND THIS 
~DBNOMINATIONAL Assocr~no~ to clients. Offioial Designation : 
A recent decision confirms the Association 

&e B Leg81 Charity. TEE PRESBYTERIAN SOCIAL SERVICE 

Offkid Desiglarstion : 
TRUST BOARD 

The Boy Scouts Association (New Zealand 
AUCRI.AND, WELLINGTON, cHmsTcHasoa, 

Branch) Inoorporated, 
TIMARU, DUNEDIN, INVE~CA~OILL. 

P.O. Box 1642. 
Wellington, Cl. 

Ihh Association administers its mm Funds. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET. WELLINGTON, 
Ner luh”d. 

A chain of Health Camps mainlined by 
voluntary subscriptions has been established 
throughout the Dominion to open the door. 

“I GIVE AND BEQUEATH to the NEW 

wey of health and happiness to delicate snd 
ZEALAND RED CROSS SOCIETY (Incor- 

understandard children. Many thousands of porated) for :- 
young New Zealanders heve already benefited The General Purposes 01 tbe Sooiety, 
by 8 stay in these Camps which sre under the sum of 2.. . . . . . . , . . . (or description of 
medical and nursing supervision. The need 
is always present for continued support for 

property given) for which the receipt of the 
this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 
legal pmfeasion in dvising client.9 to assist other Dominion Officer shall be & good 
by nw8na of Legacies and Donations this disohwge therefor to my trustee.” 
Dominion-wide movement for the better. 
merit of the Nation. 

N.Z. FEDERATION OF HEALTH CAMPS, 
In Peace, War or National Emergency the Red Cross 

PRIVATE Baa, 
serves humanity irrespective of class, coloor or 

WELLE.IOTON. creed. 
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BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 980, Wcllllyon, C.I. 
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The CHURCH ARMY 
in New Zealand Society 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

(2) Physical Education Classes. Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
;~;;,~iation of the joys of friendship and 

* OUR AIM as a” Undenominational lnter- 
national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

Jc OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED L50.000 before the proposed 
New Building can be commenced. 

A worthy bequest for 

YOUTH WORK. . . 

THE 

Y.M.C.A. 
THE ,Y~M.CA,‘~ main object is to provide leadership 

traumg far the boys and young me” of to-day tha 
future leaders of to-morrow. This is made available to 
youth by s properly organised acbeme which offers all. 
round phpieal and mental training which gives bays 
and young men every opportunity to develop their 
potentialities to the full. 

THE NATIONAL COUNCIL, 
Y.M.G.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 
YOURLOCAL YOUYCMEN’S CHRISTIAN ASSOCIATION 
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CONSENT OF THE MORTGAGEE TO LEASE OF 
MORTGAGED LAND. 

-- 
Under the Land Transfer Act, 1952. 

By E. C. ADAXY, J.S.O., LLX 

At ptg” 284, ante, the learned editor was good enoqgh 
to pubhsh aa article by me under the nane or headmg 
of “Land Transfer : Lease “_ In t,hat article, I 
pointed out,, inter al& t,hat, s. 119 of the Land Transfer 
Act, 1952, provides that no lease of mortgaged land or 
encumbered land shall be binding upon t,he m”rt,gagee 
except so far as the mortgagee has con%?nted t,hereto. 
Although the consent’ of the mortgagee mny be effectual, 
if obtained aft,er the registration of t,he lease, a,nd may 
even be implied, the careful conveysnoer will endeavour 
to get the mortgagee’s consent, indorsed on the lease 
before it is registered. If this is not, done, there is & 
real risk that,, if the mortgagee exercises his power of 
sale, the regist,ration of t,ho lease will be extinguished. 

In t’he course of t’hat article I proceed to point out 
t,hat s. 119 of the Land Tran8fer Act,, 1952, appears 
to be little more tha,n declaratory of the common law. 
The position under the general law was that where rz 
mortgagor granted a lea” without the conscnt of the 
mortgagee, t,he only right, which the lessee ha,d against 
the mortgagee who had not consented t’” the lewo wa,s 
to rodeem the mortgage, if t,he mort’gagee took stops to 
evict him. I further pointed out in that article that 
a prudent lessee would not, rely on such a right, which 
lack of money at, the crucial moment might render 
impossible t,o exercise, but instead would endeavour to 
get the m”rt,gagee’s consent. 

I hare now received relative to the above opinion, 
the following interesting letter from Mr. I?. 41. Mac- 
Calhun, s”licit,or, of H&ings. 

I am much indebt,ed to my learned correspondent for 
dxw!ng my attention to this point,, which I had omitted 
to discuss in my article. I agree vith Mr. MacCallum 
that 8.46 of the Tenancy Act, 1955, would in some oases 
have appli&ion to rnemorands of lease under the Land 
Transfer Act,, although I am not acqwinted wit,h any 
reported c&8” where the point has been raised by counsel 
or even mentioned by the Court,. I think that s. 46 
of the Tenancy Act, 1955, being a, particular provision 
dealing wit,h certain classes of leases, would prevail over 
the more general provisions of the Land Tmnsfer Act 
referred t)” by me in my article. 

As its Long Title expresses it, t,he Tenancy Act,, 1955, 
is “An Act, t,” consolid&e and amend certain enaot- 
merits relating to Tenancies of dwellinghouses and ot’her 
Properties”. I think it w&8 the learned President of 
the Court of Review (which Court is now happily 
defunct) vho once remarked t,hat the Mort,gagore and 
Lessees Rehabilitat,ion Act,, 1936, w&8 an Act in relief 
of mortgagors and leesees, a,nd not one in relief of 

mortgagees and landlords. The bone line of reasoning 
may be applied to the Tenancy Act, 1955, and its 
stat,utory predecessors. They are and were in relief of 
tenants and not of landlords or their (i.e., landlords’) 
mortga~gees. 

Moreover, t,hr Tenancy A&s and their statutory 
predecessors are of much more recent date than t,he 
Land Transfer Acts. The first Land Transfer Act, 8” 
far as New Zea,land is ooncerned, wa,s passed in 1870 : 
wherea~s the first Rent Restriction Act in Xe~ew Zealand, 
from which the present Tenancy Act springs, W~LS 
passed during t,he 1914.1918 War. The main intention 
of the Tenancy Act-security of temu” and prot,ecti”n 
from excessive rentals-vould be frustrated, if the 
mortgagee could evict the tenant. 

This interpreta,tion ia consistent with the reamning of 
the High Court of Australia in the leading case of 
South-eastem Dmk.age Board v. Savings Bank of 
Awtralin, (1940) 62, C.L.R. 603. The South-eastern 
Dminago Amendment, Act, 1900, of South Australie, 
provided that the amount of drainage construction costs 
apportioned t,o a land-owner under that Act, should be 
a first charge on the land of bhe Ia,nd-owner, and that, 
such charge could be enforced by the Commissioner of 
Crown Lands, a,s if he vero the mortgagee under the 
Real Property Act, 1866 (which Act, is t,he Sout,h 
Australiltn st,at,ute corresponding to our Land Transfer 
Act). In 1912, the regiistered proprietor esecut,ed a 
mortgage in favour of the Savings Bank of South 
Auetralia~, and the mortgage wa,s duly registered under 
the Torrens system. But, in IBOS, a charge for 
dminago construction had &ached to the land. In 
1912, when t,he mortgage wa,s registered there was no 
notice on the Register-book of the statutory charge. 
The Court, held that, first, as the statutory charge was 
constituted by an Act later in date than the registration 
statute, the provisions of indefeasibility of title had to 
be read subject to the provisions of such later Act-. 
Secondly, a6 the charge for drain construction costs did 
not depend for its efficacy on registration, being in fact 
incapable of regietrat,ion, it wais not, possible to apply 
the prinviple of such c%?es as ds8e.t~ Go. Ltd. v. Mere 
Roihi, [1905] A.C. 205 ; X.Z.P.C.C. 2i5, and so regard 
the statutory charge as being something intended to be 
brought into conformity with t,he general registration 
scheme. If the land is subject to the Land Transfer 
Act, a lease for a term of years may be registaed under 
that Act ; but’ t,he Tenancy Act applies to many tenan- 
cies which could not, be registered under the Land 
Transfer Act, e.g., weekly a,nd monthly tenancies. 
And t,here is nothing expressed or implied in the Tenancy 
Act that, tenancies protected thereby are to be subject 
to any special principles of the Land Transfer Act. 
In truth a liteml reading of, and a more minute exan- 
inat,i”n of, the Tenancy Act shows the cont,rary. 
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The words “ tonancy ‘0 “ dwellinghouse “: and 
“ prop&y ” me defined in s. 2 of the Tenancy Act,, 
1955, to which careful reference should be made. The 
word “ mortgagee ” is not, defined in that Act ; but., 
it is submitted, in 8. 46 of t,he Temmcy Act, 1955, it 
includes the registered proprietor of an encumbrance 88 
well as t,he registered proprietor of a mortgagee : t,o 
give it, a *arrower meaning would a,ppcar to be oontrnry 
to t,he intention of the Act,. 

The words in s. 46, “ notwithstanding anybhing t,o t,he 
contrary in any Act ” appear most signiifcant. I see 
no reason why the Land Transfer Act should not, be 
included in the phrase “ in any Act, “. 

The words in s. 46 “subject, t’o t,he provisions of this 
Act ” (i.e., the Tenancy Act’, 1955) are, at first reading, 
somewhat puzzling perhaps ; but I think t,hat. an 
examination of the Act shows vha,t they mean. 

As previously pointed out,, the wards “dwelling. 
house ” and “ property ” aire defined. The Tenancy 
Act, 1955 does not, comprise every class of property, 
whereas a Land Trsnsfer Iea,se may be a lease of any 
land subject, t,o the Land Transfer Act, and, as me all 
know, most privat,ely owned land in h’ew Zealand is now 
subject to the Land Transfer Act,. 

Part II of t,he Teni~ncy Act, 1955 is headed, 
‘I Appliation of Act) “. Sectiona, 6-9 of the Act are 
under the hesding, ‘; Total Esemptims ” ; and 98. 10 
to 17 sre under the heading, “ P&id Exemptkm~ “. 

Section G provides th& where a, building is erected 
after the data of the commencement of the Act 
(October 21, 1955), the Act shall not a,pply to the 
building or to any dwelllnghouse or property comprised 
in it in ,respeet of any t,enancy for which a,n agreement 
is entered into after that date. Section 7 of the Act 
exempts from the provisions of the Act n&o tenancies 
of dtuellinghowes not let during the period of three 
mont,hs before October 21, 1955. 

Section 8 exempt,s from the provisions of the Act 
tenancies of duvllinghouses or camp sites (as defined) let 
for a period of six weeks or less. (A mortgagee would 
a8 a rule not, be very much int,erest,ed with t,enancies 
of such short duration.) 

Bearing in mind t,ha,t the term “property ” in t,he 
Teneacy Act, 1955, ha,s a limited applioa,tion, we at 
once peroeive t,he importance to La,nd Transfer leases of 
s. 9 which reads :- 

9. Where an agreement has been entered into st any time 
after the commencement of this Act for the lettiz,g of nny 
property far a t,erm of not Less tha, four years, this Act, shall 
not, a,pply to the premises OY to any part thereof in resspeot of 
that t~mancy. 
;\lost leases registered under the Land Transfer Act 

are for terms of more tha,n four years : indeed under the 
“ pld system ” & lease for less than seven years was not 
registrable at all. However, it rema,& to be pointed 
out that dwellinghouses are not within the ambit of 
8. 9 (supra.) ; but, again, leases of dwellilqqhowes are not, 
often regist,ersd under the Land Transfer Act : usually 
dwellinghouses are let on a weeklv or monthly tenancy, 
although, I understand, that h England lessee of 
dwellinghouses for as long ad ninety-years are quite 
common : perhaps the reason for this apparent diver- 
gence of pm&e is t,hat in England houses axe usually 
built of far more durable materials than wood subject to 
the ra,vages of the borer. 

THEIR LORDSHIPS CONSIDER. 

Mutual wius : ” The most recent judgment on the 
effect of mutual wills made by husba,nd and wife, wit,h- 
out independent evidence of any contract, ia that of 
A&bury, J., in In re Otiham, [1925] Ch. 55. That 
learned Judge subject,ed the authorities to a careful 
examination, a,nd came t,o the conclusion t,hat t,he mere 
fact th&t two wills were ma,de in identical terms does 
not of necessity imply any agreement beyond that so 
to make them. In t,he c,ue before him he found that 
there \I’RS not sufficient evidence of further agreement,, 
and that there was nothing in the authorities referred to 
in the argument that, oonstreined him to decide ot,her- 
wise. 

“Their Lordships agree with the view taken by 
Astbury, J. The case before them is one in which t,ho 
evidence of an agreement, apart from that of making 
t,he wills in question, is so la~ckmg that they are unable 
to come t,o the conclusion that an agreement bo con- 
st,itut,e equitable interests has been shown to have 
been made. As they have alrea,dy said, the fact of 
making wills mutwlly is not,, at lea& by the law of 
England, evidence of such an agreement having been 
oome to. And without, aueh a definite agreement 
there can no more be a trust in equity t,han a right t,o 
damages aat law.” Orny v. Perpetml Twstee Com- 

p”ny, Ltd., [1928] AC. 391, 401, per Viscount, Haldane, 
giving t,he opinion of the Privy Council. 

Ratifkation of -4gent’s Acts : “ The first essential 
to the doct’rina of ratiiicat,ion, with its necessary eonse. 
quenoe of relating back, is that t’he agent shall not be 
acting for himself, but shall be intending to bind a 
named or ascertainable principal (I R&buy’s Laws 
of England, Hailsham Ed., page 231; Heath Y. 
Chilton, (1844), 12 M. & W. 032, 638 ; Eastern Con- 
sbuction Co., Ltd. v. Natioml Trust Co., Ltd. and 
Schmidt, [1914] A.C. 197, 213). If the suggestion of 
ratification in this case is analysed it comes to this, tha,t 
t,he agent having put some of the principal’s money 
in his pocket, the l&t&r ‘ ratifiea ’ the act,. For the 
reason given this is not possible as a legal conception, 
since the agent did not take, and could not, be deemed 
to have taken, the money for himself ae agent for the 
principal. If the aat had been aut,horieed, t,he con. 
tract between the principal and the agent would have 
been the ordinary contract of loan. That, indeed seems 
to have been what McElroy suggested t,o Chambers, 
if he suggested anything honest at a,ll. There can be 
no room here for the application of the doct,rine of 
ratification.” Lord Maugham in Imgmial Bank of 
Canada v. Begley, [1936] 2 AU E.R. 367, 374. 
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IN YOUR ARMCHAIR-AND MINE. 

Justice in Action.-In this column last year, Scriblex 
referxd to the familiar cont,roversy as to whehether mha,t 
Hew&, L.C.J., said in 1924 in R. v. Gu~mx .Jzhces_ 
[I9241 1 K.B. 256, 269, was that it. w&s of fundamental 
importance tha,t justice should not, only be done but 
should manifestly and undoubtedly “be seen to be 
done ” or whether the expression “ be 6con t,o be done ” 
should be “ .seem to be done.‘.’ A correspondent in t~he 
Bunday Times, writing from Ambleside (where there i.s 
little to do but direct visi,tors t,o t,ho Lakes and read 
books on angling) has again caused the controversy to 
raise its unattract.ive head. Ilowever, in this instance, 
Lord Horder, from his chnir at t,he AthenaRum, comes 
out, strongly in favour of “ seen ” ; while Sir William 
Cracker, former President, of the IEnglish Law Societyl 
claims that he w&a the solicitor in tha case in which 
the visual and not the imaginative verb mas used. 
Giving the latter what is hoped to be its firm1 blow 
are severa, other correspondents who rightly cont’end 
t,hat what matters is not t’he appesrencc of justice 
but the real and t,sngible doing of it. 

Baron Cooper of Culross.-Lord Cooper, who resigned 
lit& yeear his offices of Lord President of the Court of 
Session and Lord Justice-General of Scotland, died in 
July nt t,ho early age of 12. A great lawyer, s versatile 
lega,l hist,orian, a.nrl 5 fine classical scholar, he had in 
addition a wide knowledge of electricnl engineering, 
no doubt a,cquired from his father who was Burgh 
Engineer in Edinburgh. Tho harnasaing over t’he 
past ten years of the mater-power of t,he Highlands 
was greatly assisted by t,ho report of t,ho committee on 
hydra-electric development in Scotland over which ho 
presided. It is said of him t,lmt “his clarit,y, his 
lucidity, the order reigning in his mind, his capacitp to 
gr&sp the essential fact, in a mass of detail m& him 
au ideal Judge he had the facnlt,y of reducing la~w bo 
simple terms and his addresses to juries never left them 
in any doubt of the problems which they must resolve.” 
In his pamphlet: on T/le Scotlish Le& Tradition--one 
of his many contributions t,o legal hist,ov-he wrote : 
” Law is the reflection of the spirit of t,he people and so 
long &s the Scats are conscious t,hkt they arc a peoplo 
they must preserw t,heir law.” 

Jury Confusion.--8 writer in the Law Times, in deal- 
ing wit,h the difficulties experienced by seventeenth 
century juries in making up their minds, attributes the 
blame to counsel who prevented by their speeches the 
clear facts of t,he CBE~ from being understood ; andl 
in support, he quotes an anecdote from A Guide fo 
Jwrpxn, R manual of advice published in 1560 : “ At’ 
a certain trial, after t,he state of the cause was set’ forth 
in the declaration, the counsel beginning to speak, 
the foreman of the jury ca,lls t,o the judge, and tells 
him he had 811 humble suit to his lordship. ‘Well,’ 
mys t,he judge, ‘ what is it 1 ’ ‘My lord,’ says ho, ‘ it, 
is that uow t,he &ate of the cause hsth heen set fort,11 
we may proceed immediately to t,ho examination of 
witnesses and 80 give our verdict whilst we remember 
a-hat is material, aad that we may spare the labour of 
these gentlemen, the counsel on b&l sides, who, I see, 
are prepared to speak largely ; for t,ndy, my lord, if 

t,hey fa,ll to work as they use to do, our understandings 
IT-ill be so confounded by their long discourse and many 
u&ties aa me shall not be a,blc so right.ly to judge thereof 
ns now we shall.’ This wa,s his humble motion ; but 
tho judge, having formerly been a pleader, laughed at 
the honest man, a,nd so did all the court, except mane 
plain people that, had so lit,& underst,anding a~ to 
t,hink t,here was some reason in it.” 

Sturgeons and Whales.-The recent present t,o the 
Queen of an outs% sturgeon calls abtent,ion to the fact, 0 
t,hat a,t one time these fish when captured in the Thames 
above London Bridge might be claimed by the Lord 
Mayor : captured elsewhere, they were the property of 
the King ‘aa royal fish. The custom appears to ham 
arisen from t,he high esteem in which the flesh V&Q held 
by former sovereigns. Henry I is said t,o have pro- 
hibited consumption of st,urgeon flesh at any t,able other 
t,han his own. What the split-up wxs as between 
sovereign and consort doe8 not appear t,o be recorded, 
but Blackstone not,ices a, curious dist,inct,ion made by 
the old legal sutlloritieb: in respect, of t.he whale. This 
had to bc divided between the King and t,he Queen, 
the King t,aking the head and t,he Queen t,he tail, the 
reason assigned being that the Queen might have the 
whalebone for her wardrobe. Not a, very convincing 
feaxn~ &her, since the whalebone is found in t,he hex1 
and not, in the t,ail. 

Our Bulging Statutes.-$ccorrlillg t,o Members’ 
Circular (No. 10) supplied to members of t,he Wellin@on ’ 
Dist,rict Law Society by it,s energetic secret,ary;, there 
rvere passed during t,he last, Session of the House no 
less than 125 Acts. Some of the more important ones 
were the subject of consider&on and revision b,y the 
Statutes Revision Committee, but it is safe to wsume 
that not &single member of t,he Aswmbly will ha,vo read 
and gmsped even a fifth of this legisla,tive deluge, a,nd 
poeaibly the La,\*- Draftman is t,he only person who ha 
read them all. “ Equity is a roguish thing.” Selden, 
in his Table I’& says that ignorance of the law excuses 
no man. “h-at that, all men know the law, but, 
because ‘t,is an excwe every man will plexl, and no 
man can tell how to refut,c him.” All that Soriblex 
can say is tha,t he would hesitate to back ar~p practitioner 
to win a Iage prize in any quirr based upon the 
statutory crop of la,& Session, ranging a,s it does from 
adoption to willu, with dieticiatis, dogs, potatoes, 
rabbits, music teachers, opticians, a,nd land agents 
thrown in for good measure. The good ls\qyor of the 
past was the one who ;*Fsimilated lega, prinnples ; but 
the smarts one of the future, well equipped with some 
legislative Geiger counter, will be the one who can find 
where things are, 

From lyIy Notebook.- “ There ws onoe &professor of 0 
law who sa,id to his st,udents : ‘ When you’re fighhting it 
case, ifyou have the facts on your side hammer them into 
t,he jury, and if vou have the law on your side hammer it 
into the judge”. 
nor the law ? ’ 

‘ But, if you have neither the facts 
asked one of his listeners. ‘ Then 

hammer hell into t,he table ‘, answered the professor.“- 
W. Somerset Maugham in A W&Ys’ A’otebook. 
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carried :- 
“ That this Council records its e&now,edgment of the very 

great servios which was rendered by Sir John Reed 8s a 
Judge and the narvioe to the Profession which before his 
n~~ointment he rendered on our own Council.” 
The President reported that, messages of qmpsthy had 

already been sent to the memberrs of Sir John Reed’s family. 
Sir Aleran& Jo7uwtone: The following resolution was 

carried :- 
“ That the Counoil md membem of the Xmv Zealand Law 

Sooioty desire to express t,o Sir Alexxnder Johnstone their 
great appreciation of his invaluable and long service ta the 
profession, and tha Council tenders its best wishes to him on 
his attainment of fifty years nt the Bar and it8 hope tbst he 
will have B long and pleasant period of 0-8 in front of him.” 

Dr. B. 0. &my: The President reported to the meeting 
that Dr. R. G. Storey, Past President of the *mericon Bar 
Association and President of the Inter-*merioan Bar *ssooiation, 
had recently been visiting Sew Zealand. The President said 
he wished to record the appreaiat,ion of the New Zealand Law 
Yooiety to Xr. Weir snd his Council for entertaining Dr. Storey 
during his stay in .&xkland, and alao to Mr. Cresson and Dr. 
H~slem for entortaintig him while in Chri;ltoburoh, and for their 
kindms in extending thair hospitality to Dr. Storey during his 
atay in their cities. 

The Executive Council, at its meeting in New York, on 
Nsrch 13, 1965, oleoted Loyd Wright, Esq., of Los .&z&es, 
California, currently President of the ~meriean Bar &sooi- 
ation, as Speaker of tbo Homo of Doputies and Chairman of 
the Executive Council, to fill the vocaucy created by the death 
of George Maurieo Morris. 

The Council also accepted the invibation of Den Nor&e 
Sakfrerforening to hold the Sixth lnternetional Conference 
ofthaL+golProfeasionin Oslo, Soway, from July $3 to 28,195O. 

We are informed by our Norwegian Member Organization 
thait hotel spooe in Oslo in July? during the height of the 
tow&t BBL)YOII, is 8car-00. &cordmg,y, members of the legal 
profession planning to attend the Conference are wged to 
make their hots, end travel arrmgementu well in ndwmo- 
six months before, ifpomible. Information oonoerning travel 
and hotel fwilities will be sent to you in due conrm. 

Conference Topics for 19RO.-The following topics were 
tentatively aoleoted for disowaion at the Sixth Conferanoe in 
Plemq sessions end Symposia :- 

1. Intermtioml Ship.bui,diixg Contracts -Particularly 
Legal Problems in oonnc&ion with Finance and Securit~y. 

3. Foreign Divorces-Problem8 arising cad Possible Soln. 
Lions. 

3. The Legal Profe&x-The Work of the Organized Bar 
in Furthering the Legal Profession and its Publio Services. 

4. Administration of Foreign Estatea-Problema of Exoco- 
tom and Possible Solutions. 

5. Suggeatiom for Alleviating Hardships arising from 
Sovereign Immunity in Tort and Contract. 

6. Suggestions for Improvement of International TrtWie5 
to .kvoid Double Taxation. 

At. the direction of the Home of Deput,ies, the folkxmhg 
topics diacusssd at previous conferonoes will be eomidered 
in Committee meetings :- 

1. TVtlys and ;1Iews of Improving Facilities for Legal aid 
for Foreign Notion&, whet,her Resident or Son-resident,. 

2. Immigration and Nsturaliaation. 

3. Difficulties arising in oommction with Taking Evidence 
.%broad. 

4. Human Rights. 
6. Proposals for an Internatiom* Code Regulating the 

Handling of Property of Enemy Nation& and Residents in 
Emmy-occupied Territory. 

Closer Liaison with Member Organizirtions-It WCS the 
unanimous sentiment of the Coucillors present at the meeting 
that every effort should be made to enlist t,he full support and 
co-operation of ow National Manber Organizstiom. The 
I.B:A. was formed in the firm belief that the orgenized Bar 
of the oountries of the sorld oould exert B force and achieve 
results which could not, be sooomplisbed by associations 
limited to individual member of the legal profession. To 
the maximum extent ponsible, the aetmg-Sscret,ary-Generel 
was directed by the Execut,ive Council to work with and 
through the NationalXember Orgtiabiom, or represmtstives 
or committees designsted by them. It was realized that for 
effective and efficient e&ion, D Member Organisation may 
wish to establish a liaison representative or a top.,evel corn. 
m&tee to oo-operate with the I.B.A. ThiB procedure is in 
use by several Member Organizstiom, and has been found to 
be quite effective. If your &aooiation does not now have 
such B represmtnt,ive or corm&toe, may we suggest that you 
give it aonsidew.tion. 

Plane for the Oslo Co&renoe.-For the 195.5 Conference, 
it is particularly desired to have papers written by outstanding 
members of our Xember Orgmistiom on the various subjects 
on the Agenda which WR of intmst to them. ~wmrdtigly 
we shall much appreciate your reviewing the subjects on the 
Agenda 88 promptly 85 possible, 80 that your Orgmizationa 
my make a prompt decision as to wbicb of the topioa it wishes 
to be represented on in 1956. Wbon a decision has been 
roaohod, we shall appreciate being advised 8s soon as possible, 
giving us the t,opim which you have selected and the name8 of 
your members who will write the voriow papers or paper. 
This will permit the early designation of the Reppo&w snd 
the two oommentatom. We should like to have an outline 
of the paper submitted not later than October 1, 1955, wit,h 
t,lm paper in fins, form to be filed with onr Norwegian Member 
Organization not later than March 1, 1956. It will greatly 
simplify matters if our Xemher Orgmimtions will arrange 
to duplicate or print their papers, and to file sufficient copies 
80 that full distribution may bo made to prospective Con- 
ferees we,, in sdmmce of the Conference. Only in this way 
can we acbievo an intelligent and effective participation in 
the work of the Conforenoe. The mechanics and procedure 
for the submission of papers will be developed more fully 
by consultation with the iYorwagisn Bar il4sooistion, ~wd 
Members Organisations vill be informed at a later daba 
concerning format, length of paper, preparation of summary, 
etc. 

Just over two years ago, the question of deleting from the 
Post and Telegraph Act, 1928, Sections 179.184, iaclusivo, 
whioh provide for the waving of not&s by telegraph, WBS 
represented to your Sooiety. In your reply dated 5th Oct,ober. 
1963, it W&Y mggested that 58 membrrs of the profession were 
probably not mmm of bhe exiatsnoe of the provision% the 
matter be held over for R period. 

The hot is *ov in the come of revision. It is proposed io 
take the opportunity to delete the 6e&ons referred to, w&a 
your Sooiety has any strong objections. .%s mentioned 111 
my letter of t,he 15th May? 1953, no Notioev had been trans. 
mitted by telegraph durmg the preceding fifteen years; 
nor has the service been used since t,ha matter was raised 
with you two years ago. 
It was resolved to inform the Director-General that t,ha 

Society bad no objection to sm. 179.184 in&&e being doleted 
from the Post snd Telegraph Bet. 


