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.DIVORCE: SEVEN YEARS’ SEPARATION.

EVERAL of our readers have written to us draw-

ing attention to what they consider a divergence

of judicial opinion on the interpretation of s. 10
{7j) of the Divorce and Matrimonial Causes Act, 1928
(added by =. 7 (1) of the Divoree and Matrimonial
Canses Amendment Act, 1953), and the application of
8. 18 to suite founded on it. They have suggested
that some definitive decision by the Court of Appeal
would be welcome to practitioners and to those desiring
to seek relief under & 10 (3). We shall try and state
the effect of the suggested equally-divided views ex-
pressed by their Honours in the four cases reported
during the present year; and we shall endeavour to
find if our correspondents ave justified in making such
observations thereon.

Section 10 {jj) is as follows :
That the potitioner and respondent are living apart and are

unlikely to be reconeiled, and have heen living apart for not
lesa than seven years.

We shall have oceasion to refer to s. 18, That section,
as amended by 8. 7 (2) of the Divorce and Matrimonial
Causes Act, 1953, is as follows :—

In every case where the ground on which relief is sought is
one of those specified in paragraphs {(h), (i}, (j}, and (j;} of sec-
tion ten of this Act, and the petitioner has proved hig or her
caga, the Court shall have a8 discretion as to whether or not a
decres shall be made ; but if upon the hearing of a petition
praying for relief on the ground specified in paragraph (i) or para-
graph {f) or paragraph (i) aforesaid the respondent opposes
thoe making of 4 decree, and it is proved to the satisfaction of
the Court that the separation was due to the wrongful act or
conduet of the petitioner, the Court shall dismiss the peition.

L. *

Before considering the four judgments delivered dur-
ing the present year, we must refer to Crewes v. Crewes
[1954] N.Z.L.R. 1116, wherein Mr. Justice Gresson had
to consider the effect of the petitioner’s disobedience to
an order for restitution of conjugal rights. This was
the first case reported on the construction and applic-
ation of section 10 (jj). His Honour, at page 1115,
gaid :—

The Legislature, in enacting that the mere separation of
spouses for a period of seven years and an absence of any
likalihood of reconciliation should econstitute a ground for
disgolution of the marriage, must be deemed to have recog-
nized that in that category there would be widely varying
cases, some whers the scparation had been occasioned by
no more than incompatibility of temperaments, some where
one of the parties had offended. It must have been recog-
nized, too, that where there had been misconduct by one
spouse causing or contributing to cause the separation there
would be vatiations in character and degree. The Diverce
and Matrimonial Causes Aoct, 1928, provides that the separa-
tion is fo be regarded as sufficient justification for dissolution
of the marriage with ne other gqualification than ihat the

" diseretion conferred upon the Court by s. 18 is to be exor.

cised in regard thereta. The respondent elected not to seek
either & judicial separation or a divoree; but she did seek
& mainténance order, It was sought, it is true, in the Magis-
trates’ Court and not in the Supreme Court, bt that difference
is, in my opinion, wimportant. She adopted one of tho
courses which the legislation provides for cases of non.com-
pliance. In my opinion, it is compotent for the petitioner
to procoed as he has done, and the fact that there was made
in favour of the respondent some years ago an order for
restitution which he has not complied with, is net an auto-
matic bar but one of the matters to be considared in velation
to the exercize by the Court of the discretion given to it under
4. 18,
His Honour found, therefore, that it is competent for
a petitioner, against whom an order for restitution of
conjugal rights has been made, to petition for a dissol-
ution of his marriage under s. 10 (57). His Honour then
considered the principles to be applied uuder s. 18.
As the petitioner had proved the ground set ont in 5. 10
(i#) and the Court had found that the separation was not
due to any wrongtul act or conduct on his part, the
automatic bar imposed by the second part of s. 18
did not apply. His Honour then enunciated the two
principles to which the Clourt must have regard when
exercising its discretion under the first part of s, 18 ;
and, in so exereising his discretion thereunder, he granted
the petitioner his decree.

I MeRostie v. McRostie, 11955] N.Z.L.R. 831, an
undefended suit, a wife petitioned, on the grounds set
forth in s, 10 {jf) of the Divorce and Matrimonial Causes
Act, 1928, Mr. Justice F. B. Adams, in a judgment
delivered on March 15, found that a physical separation
had been brought about by the hushand’s committal to
a mental hospital, but there was a continuing animus
deserendd thereafter on the part of the wife. Since Qcetober,
1939, the petitioner’s desertion of her husband had
taken the form, as His Honour put it, of living as the
pretended wife of another man, with the Tasman Sea
between her and the respondent.

His Honour conecluded that the petitioning wife had
established that she and the respondent had been * liv-
ing apart 7 since January, 1938, and that the parties
were “ unlikely to be reconciled . He said that there
would accordingly he a decree nisi for divorce. His
Honour conclnded his judgment by saying :

The potitioner succeeds by proving desertion on her own
part. This, however, is not anomalous but characteristic
of this new ground of divorce, the purpose of which, is, I
think, thet even guilty spouses may got relief where their
marriagzes have ceased to bo real unions. Unless it be so
understood, = 10 (jj} seoms almost, if not guite, supererogs-
tory. I have not overlooked the discrotions given to the Court
by ss. 16 and 18 of the Divorce and Matrimonial Causes Act,
1928 ; but I seo no reason for refusing & deoree In this case,
In the public intcrest, as well as in the interests of the peti-
tioner and her second son and protended busband, it is prefer-
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ablo that the potitioner should be allowed to regularize her

position.

After the delivery of the judgment in McRostie's
case, & husband petitioned for divorce on the grounds
set out in & 10 (jf) of the Divorce and Matrimonial
Causes Act, 1928, and the wife raised, as one of her defen-
ces to the petition, that the separation, if, in fact, one
took place, was due to the husband’s wrongful conduet :
Adams v. Adams [1955] N.Z.L.R. 1245. This defence
was based on the argument that the separation was
against the wish of the wife, and was unjustified ; and
that the husband thereby became, and still remained,
guilty of desertion. On May 16, in the course of his
judgment, Mr, Justice MeGregor said :—

The question, therefore, ariszes as to whether a husbands
guilty of desertion, which I will assume for the purpose of this
judgment, can successfully potition for a divoree under s, 10 {f7)
of the Divorce and Matrimonial Causes Act, 1928 (as added
by 9. 7 {1} of the Divorce and Matrimonial Causes Amendment
Act, 1953). It seems to me that, in this regard, the whole
poliey of the section must be considered. This matter was
very fully considered hy &resson, J., in Crewes v, Crewes
{[1954] N.Z.L.R. 1116).

Novgmbar 15, 1955

eochebitation against the wishes of the respondent. In
execution of such intention he, to guote the words which he
adopted in his cross-examination, ** walked out on the re-
spondent ”, Thers is no suggestion by him of any acts or
conduct on the part of the respondent which would justify
his going.

Upon this evidence, a finding that the living apart was
hrought about by the petitioner wilfully and without just
cguse deserting the respondent js, in my view, inescapable;
and I so find.

The learned Judge seid that, in his view, the Court

was bound to consider the plea of the respondent that
the separation had been brought about by the wrongful
act or conduct of the petitioner ; and, if satisfied that

the plea was made out, the Court was bound to dismiss
the petition. He concluded by saying :
As T am satisfied that the separation was brought about
by the wrongful act or conduet of the petitioner in deserting
the respondent, I am bound to dismiss the petition.

In Wudsworth v, Wadsworth, [1955] N.Z L.R. 993, Mr.

Justice Turner, on August 5, had no hesitation in finding
on the facts that the petitioner had deserted his wife

without just cause in February, 1942 ; and that, from
that date onward down to the time of the hearing of the
petition, he had continved to desert her. Not only
did he find that the facts proved desertion without just
cause, but he found that the wife had not been guilty
of wrongful conduct bringing about the parting or con-
fribmting to it. His Honour continued :—

His Honour adopted, and entirely agreed with, the
views expressed by Mr. Justice Gresson in that case as
to the policy of the Legislature in enacting the new
section. He agreed with that learned Judge that, as
the parties had been living apart for a period of seven
years and were unlikely to be reconciled, the marriage

had in reality come to an end, and it was not in the
interests of public policy that a hushand and wife should
be required to retain the marriage status.  He concluded
hiz judgment as follows :—

I agreo with Gresson, J., that there is no antomatic bar;
but the desertion by the petitioner is merely one of the matters
to be considered in relation to the exercise by the Court of its
discrotion under s. 18.  Taking the view 1 deo of the policy
of the Legislature in the present circumstances, I do not
constder that this discretion shonld be exercised in the present
ciroumstances against the petitioner.

In Freeman v, Freeman, [1955] N.ZL.R. 924, the
hushand’s petition was based on the ground set out in
8. 10 (j3). 'The petitioner proved his allegation that the
parties were living apart and were not likely to be recon-
ciled, and had been living apart for not less than seven
years. The answer filed by the wife denied the basic
allegation of the petition, and alleged that the petitioner
had been guilty of desertion, and prayed that the prayer
of the pefition “ being opposed by me be rejected .
(The answer did not specifically plead that the separation
was due to the wrongful act or conduct of the petitioner.)
This, Mr. Justice Shorland, in his judgment delivered
on April 21, held was a sofficient plea to enable
the respondent to set up that the separation was due to
the wrongful act or conduct of the petitioner in wilfully
and without just cause deserting the respondent, and
to invoke s. 18 of the Divorce and Matrimonial Causes
Act, 1928, accordingly. His Honour said :

The petitioner’s ovidence acknowledges wunecuiveeally
that he was the party who withdrew from cohabitation. It
iz clear that he did so with the intention of permanently
terminating the state of echabitation. The sole reason he
advances for adopting this course i3 that he could see that
the parties were not going to be happy.  He offers no reason
emanating from any suggested fanlt or conduet on the part
of the respondent, After leaving the respondent, he signs
a decument regarding an admission by him that he left against

the wishes of the respondent, and that he refuses to return
to her although she desires him so to do.

I have endeavoured- to look behind the actuel parting
for the purpose of taking & realistic view, and of endeavouring
to ascertain the real causes of the parting, with the result
that it appears to be all too clear that the parting sprang
from a deocision made by the petitioner to end the state of

living apart could form a ground for divorce,
declined to read the dictum of Kennedy, J., out of its

So finding, I am of opinion that the petitioner cannot have
any remedy, for the provisions of &, 18 appear to be manda-
tory. Ileave open the question whether » {inding of desertion
must heeessarily have this result in all cases, confining mysel
to deciding, in this case, that since the parfing and its con.
tinnance wero exelusively, or substantially exclusively, duc
to the wrongtul conduet of the petitioner, 5. 18 must, in this
case, necessarily bar his petition,

His Honour distinguished Keust v. Keast, [1934]

N.ZL.R. 316 ; [1934] GL.R. 292, in which Kennedy,
dJ., said :—

I am authorized to state that what 1 am about to say has
the econcurrence of my brothers who were parties to the
decigion in Ansley v. Ansley ([1931] N.Z.L.R. 1018) and’
also of the other members of this Court. ** The separation ”’,
a3 explained in that ease, does not inelnde wilful desertion
which is a termination by the unileteral act of one party.
On the contrary, the words “ the separation ™, in the context
in which they occur in s. 18 of the Divorce and Matrimonial
Causes Act, 1923, refor to a cessation of eonjugal cohabitation
by mutual consent of the parties (ibid., 340 ; 304).

His Honour declined to accept a construction of s. 18

which would lmit its application to cases of mutunal

separation, as, he stated, at the time when Keast v,
Keaqst was decided, those were the only cases in which
He

context, and to impose upon the operation of 8. 18 a

limitation which was never contemplated by that learned
Judge, and which would now have the effect of allowing

a respondent a defence against a petitioner mutually

separated from her {(or him), but would refuse her such
a defence against a respondent guilty of desertion.
His Honour continued :

1 vherefore distinguish Keast v. Keas?, and hold without
hesitation that the word ‘“separation” in s, 18 will, when
applied to petitions founded on s. 10 (jj} (but possibly in
such cases only), has the wider meaning formerly demied by
Kennedy, J., and will apply to the 'living apart ” which Is
defined by para. (jj) as a ground for divoree.

I do not need to decide, and I do not decide in this case,
whether, n cases under s. 10 {#), the word © separation ”,
where usod in s. 18, means the actual parting or the con-
tinued living apart of the partics: in the present case both
seemn to be due to the conduet of the petitioner, and the
guestion need not therefore be decided.
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Tt was contended for the petitioner that, if His Honour
found desertion again him, he would still have the dis-
cretion to grant & decree, and Crewes v, Crewes [1954]
N.Z.LR. 1118, wag cited in support of this contention ;
but His Honour distiuguished that case as, where deser-
tion was proved, as in the case before him, this must
neceagarily involve a finding that the withdrawal of the
petitioner from cohabitation was unjustified and there-
fore wrongful; and, if in such a case, His Honour found
{as he did here) that there was no counterbalancing sub-
stantial wrongful conduct of the respondent to cast into
the scale on the other side, he waz of the opinion that
8. 18 must operate as a bar.

11,

A consideration of the judgments in the last four cases
to which we have referred does not, it seems to us, reveal
such a divergence of judicial opinion in interpreting and
applying ss. 10 {47} and 18 as our eorrespondents suggest.

Mr. Justice Turner in Wadsworth v. Wadsworth and
Mr. Justice Shorland in Freeman v. Freeman, both def-
ended cases, give the same application of 8. 18.  While
the former left open the question whether a finding of
desertion on the petitioner’s part must necessarily be a
bar to a petition under s. 10 (jj), he held, on the facts of
the case before him, that, sinee the parting and its con-
tinuance were exclusively, or substantially exclusively,
due to the wrongful conduct of the petitioner, 5. 18 was
necessarily a bar to a decree.  Mr. Justice Shorland,
in the latter of those cases, held that, as the living apart
wag brought about by the petitioner’s wrongful act or
conduct in deserting the respondent, the Court was bound,
under s, 18, to dismiss the petition,

Against the background of those two judgments,
MeRostie v. MeRostie would, at fivst sight, appear to show
s completely divergent view, But, whenitisremembered
that it was an undefended suit, Mr. Justice F. B.
Adams had no option but to grant a deeree, subject to
the exercise of hig discretion under s. 18, notwithstanding
the admitted wrongful conduct of the petitioner.  The
reason is, of course, that His Honour had to apply the
firgt part of s. 18, since the petitioner had proved her
ground of seven years’ living apart and the unlikelihood
of the parties’ being reconciled ; and he exercised his
mntrammelled discretion, given by that part of s. 18, in
the petitioner’s favour, on the grounds of public policy
and the rectification of the petitioner’s domestic cireum.-
stances. There was no opposition to the decree, as there
wag in each of the other cases we have mentioned ; so
the Court wag in no way bound by the second part of
8. 18 to dismiss the petition on proof of the wrongful act
or conduct of the petitioner in deserting her husband,
as that matter had not arigen, and could not have arisen,
in the circumstances of the case,

Crewes v. Crewes, as we have shown, is distinguishable
from the other cases we have mentioned, except in so far
as Mr. Justice Gresson there said :

If I weoro satisfied that the separation was caused by the
wrongful act or conduet of the petitioner, I should be obliged
to dismiss the suit,

8o far, his view of the application of 3, 18 was identical
with that of Mr. Justice Turner, and Mr. Justice Shot-
land ; and that matter was not in issue in Me¢ Rostie v.
MeRostie.  In Crewes v, Crewes the learned Judge was

not satisfied that the separation was due to any wrongful
act or conduct on the petitioner’s part ; and the remaind-
er of his judgment is largely a disenssion of the prineiples
involved, in relation to & proved petition under s. 10
{47), in exercising the discretion conferred on the Court
by the first part of s. 18 with a view to deciding whether

it should be exercised in favour of the petitioner when he
had in some degrea miseconducted himself, though the
breakdown of the marriage could not, in Iis Honour’s
opinion, be attributed wholly to that circumstance. Tt
seems to ug, with respect, that the value of the judgment
lies in its expression of the principles on whieh discretion
should be exercised when there is no statutory bar such
as is provided in the second part of 8, 18,

In Adams v. Adams, Mr, Justice McGregor did not
find that the separation was brought about by the
petitioner’s wrongful conduct. He assumed, for the
purposes of his judgment, that the petitioner was guilty
of desertion. He assumed it in order to pose the quest-
ion whether a petitioner guilty of desertion can success-
fully petition for a decree on the ground set out in s, 10
(7). Then, in adopting the judgment of Gresson, J,,
in Crewes v. Crewes as to the general policy of the Legis-
lature in enacting s. 10 {j), His Honour, we think, with
regpect, took out of its context the expression * an
automatic bar 7’ as used in that judgment.

In Crewes v, Crewes, as we have seeen, Mr. Justice
Gresson was considering a petition in which the petit-
ioner had failed, some years earlier, to comply with a
decree for restitution of conjugal rights.  After explain.
ing the nature of that progedure, His Honour found that
the separation had wet been brought about by any
“ wrongful act or conduct of the petitioner ™, within
thxil meaning of [the second part of] s. 18 ; and he then
sald :

The fact that there was In favour of the respondent an
order for restitution which he had not complied with, is not
an attomatic bar, bub one of the matters to be econsidered in
relation to the exercise by the Court of the diseretion given
to it under 5. 18,

His Honour was, it is clear, referring to the diseretion
given to the Court under the first part of 5. 18 ; he could
not be referring to the second part of 5. 18, as there was
no proof of any ** wrongful act or conduet of the petit-
ioner " to bring into operation the duty of the Court to
dismiss the petition.

Tt would appear, therefore, that the judgmentin Adams
v. Adams, on the footing of His Honour’s assumption
of desertion on the petitioner’s part, was founded on a
misapplication of the first part of s. 18, The petitioner
had, it is true, proved his case ; but, if it had been proved
to the satisfaction of the Court that the separation was
due to the wrongful act or conduct of the petitioner, the
Court would have been bound to dismiss the petition.
Mr. Justice McGregor did not find that the desertion of
the petitioner had been proved. e merely assumed
that it had, for the purposes of the judgment : on that
basis, and on that basis alone, the second part of s. 18
applied. If His Honour considered that the desertion
of the petitioner had not been proved, then his judgment
is on all fours, and for the same reasons, as that of Mr,
Justice Gresson, in Crewes v. Crewes, in so far as that
judgment enunciates the principles on which discretion
should be exercised in relation to a petition under s, 10
{if), where the first part of 5. 18 alone is applicable.

It appears, therefore, that Crewes v. Orewes and Me
Rostie v. Mec Rostie are authorities on the interpretation
of 5. 10 (jj) and on the application of the first part of s.
18 ; and that Wadsworth v. Wadsworth and Freeman v.
Freeman demonstrate the application of the second part
of s. 18 when the respondent opposes the making of a
decree and proves to the satis{action of the Court that
the seven years’ separation required by s. 10 (jj) has
been brought about by the wrongful act or conduct of
the petitioner.
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SUMMARY OF RECENT LAW.

ACTS PASSED, 1955,

Adoption.

Agricultural Emergency Reguiations Confirmation,
Air Services Licensing Amendment,
Amusement Tax.

Appropriation.

Auckland Grammar School Amer.dment.
Auckland Transport Beard Amendment.
Bankruptey Amendment.

Births and Deaths Registration Amendment.
Building Emergency Hegnlations Amendment.
Building Societies Amendment.

Chiropractors’ Association.

Civil Aviation Amendment.

Civil List Amendment.

Clompanies.

Co-operative Fertilizer Manufacturing Companies,
Counties Amendment.

Crimes Amendment (No. 2).

Criminal Justice Amendment.

Crown Grants Amendment.

Dairy Board Amendment.

Pairy Industry Amendment,

Destitute Persons Amendment.

Dietitians Amendment.

Dogs Registration.

Education Amendment.

Electric Power Boards Amendmeat,

Electrical Supply Authorities Association Amendment.

Electricity Amendment.

Electricity and Gas Co-ordination Commiftee.
Emergency Regulations Amendment.
Estate and Gift Duties.

Family Protection.

Fencing Armendment.,

Finanece.

Finance (No. 2).

Forest and Rural Fires.

Gaming Amendrment.

Government Railways Amendrment.
Government Serviee Tribunal Amendment.
Honaing.

Housing Improvemesnt Amendrment.
Impounding.

Imprest Supply.

Imprest Supply (No, 2).

Imprest Supply (Mo, 3).

Immprest Snpply (No. 4},

Imprest Supply (No. 5).

Joint Family Homes Amendment.
Judicature Amendment.

Judicature Amendment (No. 2).

Justices of the Peace Amendment.
Juatices of the Peace Amendment {No. 2).
Land Agents Amendment.

Land and Income Tax Amendment.

Land and Incoms Tax (Annual).

Land Settlement. Promotion Amendment,
Land Subdivision in Counties Amendment.
Law Practitionera.

Law Reform Amendment.

Licensing Amendment.

Licensing Trusts Amendment.

Local Bodies’ Loans Amendment.

Local Legislation.

Magistrates’ Courts Amendiment.

Maori Purposes.

Maori Reserved Land.

Maori Trust Boards.

Marriage.

Meat Export Prices.

Milk Amendment.

Music Teachers Registration Amendment.
Mutuasl Ingurance.

National Parks Amendment.

National Provident Fund Amendment.
National Roads Amendment.

National Roads Amendmeit {No, 2).
Neowspapers and Printers.

New Zealand Foundation for the Blind.
(pticians Amendment.

Ponal Institutions Amendment.
Patroleum Amendoment,

o

Plumbers Registration Amendment.
Police Force Amendment.
Police Offences Amendment.
Potato Growing Indusiry Amendment.
Primary Products Marketing Regulationa Confirmation.
Publie Holidays.
Public Works Amendment.
Rabbits,
Rehabilitation Amendment.
Reserves and Dornains Amendment.
Reserves and Other Lands Disposal,
Shops and Offices.
Social Security Amendment.
Social Security Amendment (No, 2).
Btamp Duties Amendment.
Statistics,
Stoclkk Amendment.
Summary Jurisdiction Amendment.
Superannuation Amendment.
Tenaney.
Tourist Hotel Corporation.
Transport Amendment,
Trustee Amendment.
Urban Farm Land Rating Amendment.
Veterinary Services Amendment.
War Pensions Amendment.
‘War Pensions Amendment (No. 2).
Water Supply Amendment.
Wills Amendment.
T.ocan Acts,
Asbburton Borough Cemetery.
Auckiand Harbour Board Loan and Empowering,
Auckland Metropalitan Dyrainsge Amendment.
Hamilton City Special Rates Consolidation.
Hikurangi Town Council Empowering.
Tyitetton Harbour Board Loan and Empowering.
Otago Museum Trugt Board.
Palmerston North Insurance Funds.
Rawene Town Council Empowering.
Taranaki Harbour Board Empowering.
Tauranga County Council Brupowering Amendment.
Timaru Harbour Board Loan,
Wollington Harbour Reclamation.
PrIvaTE ACTs.
Chnreh of England (Missionary Dioceses).
Eden Park Trust.
Mary Bryant Trust Board Enabling,
Mina Tait Horton Estate Amendment.

Punric Biris LaPsep.
Contracts Enforcement.
Crimes Amendment.
Decimal Coinage.
Expiring Laws Continugnce.
Harbours Amendment,
Mining Titles Registration.
State Supply of Electrical Energy Amendment.
Btatutes Amendment.

ADOPTION OF CHILDREN.

Recognition and Effects of Foreign Adoption Orders, (D. P.
O’Connell) 33 Canadion Bar Review, B35.

COMPANY LAW. -

Forfeiture and Surrender of Shares, (B, A, Shaker) 33 Canadion
Bar Review, 654.

CRIMINAL LAW,

Obtaining Credit by Fraud— Hire-purchase—Motor-cycle under
Hire-purchase given in part exchange on Hire-purchase of Another
Mator-cycle—No Credit oblained since No Debt crented——Debtors
Act, 1869 (32 & 33 Vict. ¢. 62),5.13 (1). The appellant obtained
a motor-gyele on hire-purchase terms from suppliers, giving in
part exchange another motor-cycle which he represented to be
his own, but of which he had possession on hire-purchase terms
under which payments gtill remained to be made. The suppliers
allowed him £65 in respect of the motor-cycle which he gave in
part exchange against the price of the motor-cycle which they
gupplied. The appellant pleaded guilty to & charge of larceny
and a charge of obtaining eredit to the amount of £65 under false
pretences or by means of other fraud contrary to 8. 13 (1) of the
Pebtors Act, 1369.  Held, The appellant had not obtained
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Pm just a ‘bottleneck’?”

Whatever type of repetitive listing, printing, dating, addressing or
counting your business requires, there is an ADDRESS0GRAPH model
- which will do the job from 30 te 100 times more quickly than it can be
done by hand.

There is a model priced as low as £13-10-0 . . . there are electric
machires with a wide variety of attachments for handling specializsed
work and there are fantastically wersatile models specially designed for
large undertakings . . . models which print and address their own
forms from blank paper . .. which print, list and add numerical data,
giving sub-totals, totals and grand totals at speeds up to 100 per minute.
Machines embodving the latest electronic principles and perform-
ing functions impossible outside the field of Electronics.

Addressograph

will pay for itself over and over again in terms of reduced over-
time, less stafll turnover and fewer errors made hy bored or
ineflicient employees.

ARMSTRONG & SPRINGHALL LTD.

Branches and Agents throughout New Zealand

ADDING MACHINES + ACCOUNTING MACHINES » ADDRESSCGRAPH MACHINES

s CALCULATING MACHINES <+« DUPLICATORS AND SUPPLIES +» FILING

SYSTEMS » POSTAL FRANKING MACHINES » STEEL OFFICE FURNITURE « TIME
RECORDERS +* TYPEWRITERS AND SUPPLIES

Wellingten, Auckland, Christchurch, Dunedin, Whangarei, Hamifton, New Plymouth, Wanganui,
Palmerston North, Masterton, Nelson, Timaru, Invercargill, Suva.
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My,

—
CONFI

DENCE

- vesults from the sclection of a Bank with pro-
gressive outlook and wide expericnee tn adapting
it services fo ebanging necds of itr customers Seleet

a leader in dependability and receive the maxi.

N

smum i efficiency.

_/

THE NATIONAL BANK
OF NEW ZEALAND LIMITED

) Established— 1872

LEGAL ANNOUNCEMENTS.
Continued from page i.

by country practitioner.

twelve months. Replies to :—

*“QPPORTUNITY,”
Cf/o P.0. Box 472, WELLINGTON.

ACCOMMODATION.
Lower Hutt 8.M. would appreciate
word of flat or small house in Wellington

A young qualified solicitor is required from March 1956 to end of year—e.g., of
A partnership 2 p ;L :
available to suitable appli(?ant after unfurnished flat for indefinite period).

client going overaeas (though would prefar

Considerate tenants {wife and self only}
propared to gontract out of Act.

Particulars to Registrar, Magistrates'
Court, Lower Hutt.

——

*

!
PONITED DOMINIONS
CORPORATION

(South Pacific) Limited

Formerly
Financial Services Limited

! Box 1616, Wellington

TOTAL ASSETS
APPROX. £1 MILLICN

FINANGE ]
E for
INDUSTRY and TRADE

Representatives
throughout New Zealand 15

Messrs, . R. Biss and A. R. Cooper,
practising as Barristers and Solicitors at
86 Lamhton Quay, Wellington, under the
firm name of Bias & Cooper, announce
that they have admitted to parthership
with them Mr, W. 8. Shires, B.A,, LL.M.
(¥.Z), PhD. {(Cantab.), Barrister end
Solicitor, as from the lst day of October,
1956, and that from that date their prac-
tice will be carried on at the above addrass
under the firm name of Bisg, Coorrn &
SHIRES.

LAWYER, aged 25, returning to New Zea-

land in November, desires position.

Supreme Court centre preferred. Four

years” office experience, including one year

aa o qualified clerk. Apply to:—
“ QVERSEAS,”

Clo C.P.O. Box 472, WELLINGTON,

for

WELLINGTON DIOCESAN

LEGAL PRINTING

~OF EVERY DESCRIPTION-

Memorandums of Agreements,
Memorandums of Leases.
Deeds and Wilis Forms.

All Office Stationery.

COURT OF APPEAL AND PRIVY
COUNCIL CASES.

L. T. WATKINS LTD.

[76-186 Cuba St,, Wellington.
TELEPHONE 55-123 (3 lines)

SOCIAL SERVICE BOARD

Sowicrtd the support of all Men and Women of Goodwill
towards the work of the Board and the Societies affihated
to the Board, namely :—

All Saints Children’s Homse, Palmerston North.

Anglican Boys Homes Society, Diocese of Wellington
Trust Board

Anglican Boys Home, Lower Huit

Sedgley Home, Mastericn
Church of England Men’s Soaisty—Hospital Visitation
“ Flying Angel ” Missions to Seamen, Wellington
Girls Friendly Society Hostel, Wellington
St. Barnabas Babies Home, Seatoun
8i. Mary's Homes, Karor
Wellington City Mission

ALL DONATIONS ARD BEQUESTS MOST
GRATEFULLY RECEIVED.

Pull information will be *urnished gladly on applica-
tion to i—

THE HON. SECRETARY,
Cjo Post Office Box 82,
Lower Huti.
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credit, because in '‘ crediting * him with £65 in respect of the
motor-oycle taken in part exchange no debt was created ; and,
therafore, the plea of gnilty to the charge of obtaining credit by
fraud should not have been accepted and the conviction on that
charge would be guasbed. B, v, Mitchell, {1955} 3 All ER.
263 (CL G A

NEGLIGENCE,

Landlord and Tenord—Injury of Tenant-——Two Tenements in
Butiding—Comimon Aocess by Statrway—Tenant injured throuwgh
Defective State thereof—Implied Undertoking by Landlord in Con-
tract of Lelting to Keep Common Means of Access in Reasonably
Safe Condition—Retention by Landlord of Sufficient Measure of
Control and Pessession of Means of Access to render Him liable for
Ingury to Tenant if Defect therein—Tenant's Irjury resulting from
Landlord’s Failure to Keep them Reasonably Safe.  Any liability
of & landlord for repair arises out of the contractual relationship
expressly or impliedly entered into between the parties. (Co-
valier v, Pope, [1906] A.C. 428, followed.) Where a building is
divided into several tenements separately let to & fluctuating
boiy of tenants, cach of them has an eagement over the common
stairway or other common means of acocess, or al least a licence
v make use of such means, conterminous with his fensncy ; and
sirce the landlord neeessarily retains, over such mesns of access,
& degree of possession and control sufficient to enable him to grant
such easements or licences to all such incoming tenants as he
admits, it is implieit in his contract with every tenant that he
shall take reasonable cars to keep reasonably safe the common
means of access. {Boker v. Twrner, {19507 AC. 401 1950)
1 All E.R. 834, followed.) (Miller v. Hancock, [1803] 2 Q.B. 177,
applied.; (Dungter v. Hollis, [1918] 2 K.B. 795, referred to.)
So held, by the Court of Appesl (Hutehison and MeGregor, 4T,
Barrowclough, C.J., dissenting), allowing an appeal from the
judgment of Cooke, J. Nicholls v. Lyons. (8.0, & C.A. Wel-
lingten.  July 8, 1965.  Barrowclough, (.J.,, Hutchison,
MeGrogor, JJ.)

PUBLIC REVENUE—INCOME TAX.

Cuase Stated—Findings of Fact by Commissioners—Power of
Appeliate Court to Revieww. The respondents wore assessed to
incomo tax under Case 1 of Sch, D to the Income Tax Act,
1918, for the years of assessment 1946-47 and 1947-48 in respect
of a transaction engaged in by them in purchasing end later
selling certain spinning plant, on which transaction they made
a substantisl profit. Neither of the respondents hed had
any transactiong in machinery or any other commodity before,
On appeal, the Commissioners for the General Purpeses of the
Income Tax determined that the ** transaction' in question

- was nob an adveunture in the nature of trade and discharged
the asscssments, On appeal by the Crown, the High Court
and the Court of Appeel held that the determination was purely
a question of fact, and that it was not open to either Court to
interfere with it.  Held, 1. Although an appeliate Court may
allow an appeal from the commissioners’ determination only
if it is erroneous in law, yet, where a Case Stated shows on the
face of it no misconception of law, if it should appear to the appel-
Iate Court that no person, if properly instructed in the law
and acting judicially, conld have reached that particular de-
termination, the Court may proceed on the assurnption that a
misconception of law has been responsible for the determination.
2, The finding that the transection was not an adventure in
the naturc of trade mush be set aside because the commissioners
had acted either without eovidence or on & view of the facts
that could not reasonably be entertained, and the assessments
muit be confirmed.,  (Cooper v, Stubbs, [1925] 2 K.B.753, Leem-
ing v. Jones, [1930] 1 K.B. 279, Jones v. Lesniing, [1930] A.C. 415,
and Inland Revenus Commissioners v. Lysaght, [1928] A.C. 234,
congidered.} Per Viscount Simonds : (@) If and so far as there
i any divergence between the Hnpglish and Scottish approach
[to the guestion to which (i) above relates] it ia the English
approach which is supported by the previous authority of this
House. {b) What are the characteristics of an adventure in the
nature of trade is & guestion of law, but, assuming that the
tribunal is correctly directed on the law, its inference from the
facts whether & particular transaction is, or iz not, sn adventure
in the nature of trade, is an inference of fact. Appeal allowed,
Edwards {Inspector of Tawves) v. Bairstow and Another. [1955]
2 All BL.R. 48 (H.I.}

TRANSPORT.

Dangerous Driving—Riding Motor-cycle through Children's
Play Area carefully ond ot Moderate Pace—ORildren playing
Ten Yards away—LOfence committed—Transport Act, 1849, 2. 40,
To drive & motor-cycle within a recreation area, where children

are playing at a distance of nobt more than 10 varde, is to drive
dangerously within the mesning of s. 40 of tho Transport Act,
1949, even though the motor-cycle is ridden carofully and at
& moderate speed. Lower Hulft City Corporation v, Schnell.
{Lower Hutt. Feboruary 1, 1958, Drummond, S..)

WILL.

Class—Gift—Tme of Adscertainment of Class—Gift of Share of
Residue to ** my grandehildren (the children of miy son {(EJ .M. "—
Distribution postponed until the Youngest is Twenty-one years of
age— Whether Grandchildren born affer Testator’'s Death included
in Class. By his will the testator directed that his residuary
eatate should be divided into four equal parts and gave * one
part to my grandchildren (the children of my son [E.J.M.)
to be administered towards their maintenance and education
until the youngest is twenty-one years of age and then distributed
equally among them.”” At the date of the testator’s death
E.JM, had two children. Subsequently a third child was born.
Neither of the elder children had attained the age of twenty-one
yesrs. On the queation whether the one-fourth share of residae
was held on trust for all the children of E.J.M., whenover horn,
Held, The gift to the grandchildren being immediate and vested,
the rule of construction was that the elass of grandebildren who
took under the gift was confined fo those in esse at the date
of the testator’s death unless the testator had clearly indicated
a contrary intention; the direction to distribute the share
when the youngest was twenty-one years of age was not a
sufficient indication that the testator intended a larger class
to take, and, therefore, the share was held on trust for the two
children of E.J.M. who were living at the date of the testator’s
death. {Sméth v. Juckson, [1823) 1 L.J.Q.8.Ch. 231, followed ;
Muaimwaring v. Beevor, (1849) 8 Hare, 44 ; Armitage v. Williams,

. (1859) 7 W.R. 650, and Re¢ Pilkington, (1892) 28 L.R. Ir. 370,

Podlic Trustee V.
(Ch.1.}

Condition— Forfeiture— Restraint of Moarriage— Portial  Res-
traint—Gift of Personalty to Widow provided She remain ¢ Widow——
No Gift over on Re-morriage. By his will, the testator provided
that, at & certain date, his residuary estate, which was givem on
the nsual trusts for sale and conversion, was to be divided equally
between, among others, his sons and a nephew, with a proviso
that, if any of tho sons ghould die before the date of distribution
leaving male issue, such male issue should stand m his place, but
that if such deceased son should not leave male issue but ** shall
leave & lawful widow and female issue his share shall go to such
lawful widow and female issue equally if more than one provided
such lawful widow shall remain the widow of such deceased son . . .
and lead a chaste life”. There was no gift over on the re-
marriage of a widow or her failure to lead a chaste life.  After
the testator’s death and before the date of distribution one of his
sons died leaving 4 widew and & daughter and the widow re-mar-
vied. Held, The widow's re-marriage did not cause a forfeiture
of the interests given to her and her daughter because, although
the will showed an intention that widows who re-married should
not benefit, yet mere weight of intention was not enough in the
absence of & gift over or something equivalent to it, and, as the
will contained no gift over, the proviso was ineffective to destray
the interests given. (Reasoning of Lord Hardwicke, L.C., in
Whecler v. Bingham, (1746) 3 Atk. 364, applied.) Appeal al-
lowed, Leong and Another v. Lim Beng Chye. [1855] 2 AlL
E.R. 903, (P.CJ}

distinguished.) Re Manners (deceased).
Mapners and Others. [1955] 3 All ER. 83.

WORKERS' COMPENSATION—TOTAL DEPENDENCY.

Substantial Position as to Dependency between. FParties at Time
of Death if Death had net occurred-—Circwmstances of o Temporary
Nature to be discounted —" Total Dependenvy —Workers” Com-
pensation Act, 1922, 5. 2—Workers® Compensation dmendment
Act, 1947, 8. 49 {2). In determining whether =& relative of a
deceased worker is & “ total dependant ’’ within the meaning of
the definition in 8. 2 of the Workers’ Componsation Act, 1922
{75 enacted by 8. 40 {2} of the Workers’ Compensation Amend-
ment Act, 1947), it is necessary to consider what was the position
as to dependency between the parties at the time of death,
or, rather, what would have been the position at the time if the
death had not oecurred. The substantial position should be
lonked. 8%, snd, in ascertaining it, circumstances of a temporary
nature existing at the date of the death should be discounted.
(O°Connor v. Archibald Russell, Lid,, [1940) BLT. 26; 33
B.W.C.C. Supp. 1, Harris v, Fowell Duffryn Steam Coal Co.,
Lid., {(1915) 9 BW.C.0. 93, and De Bigue v, MeGowan and
Muages, Lid., [1040] N.Z.L.R. 783 ; [1940] G.L.R. 431, applied.)
In re MeEnirney (deceased), Public Trustee v. Attorney-General.
{Comp. Ct. Wellington. June 9, 1955, Delglish, J B
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THE LAW OF DEFAMATION:

NEW ZEALAND LAW JOURNAL

November 15, 1955

LIABILITY OF

NEWSPAPERS.

By A. G. Davis.

There can be little doubt that the Defamation Act,
1954, has removed some of the terrors which formerly
beset the publishers of newspapers and, indeed, any
printed matter. In particular, 5. 6 goes a long way to
relieving from liability those guilty of what the English
Committee on the Law of Defamation {Lord Porter’s
Committee) called *' unintentional defamation ”. No
longer can some one in the position of Artemus Jones,
the plaintiff in the celebrated case of Hullon v, Jones,
[1910] A.C. 20, hope to claim the substantial damages
awarded in that action when his name is used by a writer
as that of a fictitions person. Provided the author,
to use the words of the section, ‘ has exercisecd all
reasonable care in relation to the matter ”, and pro-
vided further that the author has made a satisfactory
tender of amends, the plaintiff will fail in his action,

£

This aspect of the Act was fully dealt with in a leading
article in (1954) 30 Nuw ZuaLawDd Law JOURNAL (see,
particularly, at p. 330 ef seq.), and there is no need to
discuss it further here.

There is one matter, however, about which newspaper
publishers may feel less happy.  This concerns the publi-
cation of certain reports and the degree of privilege
accorded to them., The relevant provisions are contain-
edins. 17. Subsection (1} of that section gives qualified
privilege to fair and accurate reports of proceedings of
the House of Representatives and of proceedings of
Courts of Justice in New Zealand and of various other
reports mentioned in Part 11 of the First Schedule.

Subsection {2), which iz of particular concern to pub-
lshers of newspapers and to broadeasting stations,
provides that in a civil action in respect of any matter
mentioned in Part II of the First Schedule, the defence
of qualified privilege will not be available if it is proved
that the defendant has been requested by the plaintiff
to publish in the same manner as the defamatory matter
a reasonable letter or statement by way of explanation
or contradiction and has refused or neglected to do so or
lias done so in & manner not adequate or not reasonable
having regard to all the circumstances.

Subsection (3) provides that nothing in the section shall
be construed as protecting the publication
(#) Of any such report or other matter as is mentioned in
Part IT of the First Schodule unless it is of public concern
and the publication of it is for tho public bencfit.
1t is with the qualification mentioned in this subsection
that this article is particularly concerned.

Part TY of the First Schedule lists eleven reports or
matters which are given qualified privilege.  They
range from reports of the proceedings of the Legislature
of any territory outside New Zealand to reports of any
public meeting held in New Zealand.  In general, they
are of o nature which one expects to find reported in
newspapers.

To get the protection of the section, a newspaper, made
defendant in an action for defamation, would have to
prove : () that the report was fair and accurate ; (b)
that, in appropriate cases, an explanation or contra-

diction was published 1 and (¢} that the report or other
matter was of public concern and that the publication
of it was for the public benefit.

Taken as they stand, the words

*“ that the repori . . . is of public concern and the publication

of it ig for the public benefit
would seem to leave little doubt that a defendant would
have to prove both public eoncern and public hensfit.
On this matter, however, there i3 no room for doubt.

One does not need to seek far to discover cases in which
the word “aud ” in & statute has been read as if it were
“or”. For example, in Murdoch v. British Israel
World Federation, (New Zealand) Inc. [1942] N.Z.L.R.
600; [1942] G.L.R. 390, the Court of Appeal held that
in s. 43 (2) of the Crimes Aect, 1908, the word “ and "’ in
the phrase ' incapable of understanding the nature and
guality of the act or omission and of knowing that such
act or omission was wrong ' should be read as “or ™,
30 as to oxpress the effect of the rule in Mc¢ Naghien’s
Clese, (1843} 10 CL & Fin. 200).

Again, in Goldes Hurseshoe Estates Co.v. The Crown,
[1911] A.C. 480, the Privy Council held that the words
“ deducted and paid ” in the Dividend Duties Act, 1902
(Western Australia), were to be read as ** deducted
orpaid . Soread, the section would then mean “ what
it is reasonable and just that it. should mean **,

Should the words in 8. 17 (3) {8) of the Defamation
Act, 1954, be read disjunctively so as to allow the defence
to succeed if it could be proved that the report was a
wmatter of public concern or that publication was for the
public henefit ?

To attempt to answer that question, it is necessary to
trace the history of the legislation. This qualified
privilege was first conferred by s. 4 of the Law of Libel
Amendment Act, 1888 (U.K.). Thisis alengthy section
which, for present purposes, may be quoted as follows ;

A fair and accurate report published in any newspaper of
the proceedings of a public meeting . . . shall be privileged,
unless it shell be proved that such a report or publication
was published or made maliciously : Provided that nothing
in this seetion shall authorize the publication of any
blasphemous or indecent matter: . . . provided further, that
nothing in this section shall be deemned or comatrued . . . to
protect the publication of any matter not of public concern
and the publication of which is not for the public benefit.

The learned author and subsequent editors of Fraser's
Law of Libel and Slonder strongly contends that the last
“and” in the section should be read as “or”. At p.
141 of the Tth edition it is said :

There has been a great deal of discussion as to whether
it will be necessary in order to establish privilege for the
publication in & newspaper of any of the proceedings specified
in s. 4 of the Act of 1888, to prove (1) that the matter i3 of
public concern, and (2) that the publication thereof is for the
public benefit; or whether it will be aufficient to prove
cither (1) or (2). At first sight the former construction
appests t0 he the correct one, but it is submitted that 8 careful
consideration of the words of the section will prove that
this is not s0. For the privilege is only taken away whers
the matter is not of public concern and the publication is wof
far the public benefit; and if so, it follows that where either
the matter is of public concern or the publication of it is for the
publie benefit the privilege exists.
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Announcing Forthcoming New Editions of Standard Textbooks.

MORISON’S
Company Law

in
New Zealand

Third Edition
by
FREDERICK CAMPBELL SPRATT, LL.B.
A Barrister of the Supreme Court of New Zealand
ASSISTED BY
HERBERT TAYLOR

A Barvister and Solicitor of the Supreme Cowrt of
New Zealond

THR PrrLisHERS have pleasure in announeing the
active preparation of the ‘Third Edition of
Morison's Compawy Law 1¥ NEw ZHALAND.

Meorison has heen the standard work on the sub-

ject for over fifty vears.

The work will fall into the following four
divisions :

1. Leading Principles of Company Law.

2. Treatige on Company Law in New Zealand.

3. Practical Directiong as to Formation of Com-
panies, and also Practical Directions in Volun-
tary Winding-up, together with forms, fees,
and duties.

4, The Companies Act 1953, together with Rules
and Tables Annotated.

Tur Compantes Acr 1955 Haxneook will be
published in January, 1956, and is intended to
bridge the gap until the publication of Monrisox,
Tt is a reprint of the Companies Aet 1955, with an
Introduction by Mr. F. C. Spratt, and an Index
and Comparative Table of Sections from the 1955
Act to the 1933 Act, comypiled by Mr. E. (. Adams,
1.5.0., LL.M.

The Companies Act 1955 Handbook is being
offered at 21s,, post free, Parchasers of the Hand-
book will be supplied with MorisoN at the special
price of £7 7., which will be 21s. below the puh-
lished price of £8 8s.

The Law of
Death and Gift Duties

in

NEW ZEALAND

Third Edition
by

E. €. ADAMS, 1.8.0,, LLM.

Barrister and Solicitor, sometime Assistant
Commissioner of Stomp Duties,

The passing of the Estate and Gift Duties Act
1955 has caused a complete change in this method
of taxation.
21, 1955.

The Act came into force on July

The old complicated system of collecting death
and suceession duties on estates has been simplified
by the imposition of one duty—estate duty. This
new system will greatly assist practitioners in
advising their clients on death duty problems.

The law regarding Gift Duty has been con-
solidated in this Act.

The author is actively preparing this Third
Edition of The Law of Death and Gift Duties, and
publication is anticipated early in 1956.

!

This work is being offered |
| to pre-publication purehasgers ‘
' at 8s. below the published
j price. (

BUTTERWORTH & €CO. (Australia) LTD.

(Incorporated in Great Britain}

WELLINGTON and AUCKLAND.

e
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Insurance at

LLOYD’S

Y INSURANCE to-day is a highly technical business and there are many special
Lloyd's Policies designed to meet modern conditions and requirements.
It is the business of the Professional Insurance Broker to place his know-
ledge and experience at the service of his client, and his duty is to act as his
client’s personal agent to secure for him the best coverage and security at

the lowest market rates.

% LUMLEY’S OF LLOYD’S is a world-wide organization through whom, inter
alia, the advantages of insuring under Lloyd’s Policies at Lloyd’s rates may

be obtained.

As Professional Insurance Brokers in touch with the biggest

and most competitive insurance market in the world, Lumley’s offer the
most complete and satisfactory insurance service available in New Zealand.

% I you require the best insurance advice—consult . . . .

EDWARD LUMLEY & SONS (N.Z.) LIMITED

Head Office:

BRANCHES AND AGENTS

WELLINGTON
THRQUGHOUT

NEW ZEALAND

The New Zealand CRIPPLED GHILDREN SOGIETY (Inc.)

ITS PURPOSES
The New Zealand Crippled Children Socliety was formed in 1935 to take
up the cause of the crippled child—to net as the guardian of the cripple,
and fight the handicaps under which the crippled child labours; to
endeavour to obviate or minimize his dizability, and generally to bring
within the reach of every cripple or potential cripple prompt and
efficient treatment,
118 POLICY

{a) Ta pravide the same opportunity {0 every erippled boy or girlas
that offered to physically normal children ; (&) To foster vocational
tralning and placement whereby the handicapped may be made self-
supporiing inetead of being a charge upon the community ; (¢) Preven-
tlon in advance of crippling conditions as a major objective ; (d) To
wage war oL infantile paralysis, one of the principal causes of crippling ;
(¢) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Societies, and assist whera posaible.

It is considered that there are approximately 8,000 erippled children
in New Zealand, and each year adds s nnmber of new cases to the
thousands already being helped by the Society.

Members of the Law Sociefy are invited to bring the work of the
N.Z. Crippled Children Society before clients when drawing up wills
and advising regarding beguests. Any further informatiom will
gladly be given on application,

MR. C. MEACHEN, Sesretary, Excoutlve Councli

BXECUTIVE COUNRCIL
Mg. H. E. YoUNG, J.P., SIR FRED T. BOWERBANK, ME, ALEXANDER
GILLIER, SIB JOHR ILOTT, MR. L, JINOLAIR THOMPSON, MR, FEANE
JONES, SIR CHARLES NORWoOD, MR, Q. K. HANSARD, MR, ERio
HoppER, MR, WYVERN HusT, IR ALEXaNDER ROBERTS, ME,
WALTER N. NoEWooD, ME. H. T. SPBIau?, Mi. G. J. PARK, ME,
D. G. Baip, DR. G. A. Q. LENFANB.

Box 6025, Te Aro, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Bach Branch administers tts own Funds)

P.0. Bex 5097, Auckiand
P.0, Box 2035, Christecharch
P.0. Box 125, Timarn

ATQELAND . ..
CANTERBURY AND WESTLAND
S0UTH CANTERBURY

DUXNBDIR P.0. Box 483, Dunedin
GISBORNR P.0. Box 20, Gisborne
HAWEE'S Bay P.0. Box 30, Napier
NELSON P.0. Box 188, Nelson

P.0. Box 324, New Plymouth
. . P.0. Box 304, Oamarn
. P.0, Box 299, Palmerston North

NBW PLYMOOTE
KNowrH OTag0

MANAWATT .

MARLBOROTGH P.0. Box 124, Blenheim
S0UTH TARANARI P.0. Box 148, Hawera
SOUTHLAND .. P.0O. Box 169, Invercargill
STRATFORD P.0. Box 83, Stratford
WANGANTI F.0. Box 20, Wanganui
WAIRARAPA .. P.0. Box 125, Masterton
WELLINGTOR P.0. Box 7821, Miramar
TAURBANGA .. .- . .. 42 Beventh Avenue, Taurangs
Coox ISLANDS C/o Mr, H, Batezon, A. B. Donald Ltd., Rarotonga
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The learned author goes on to support his argument by
reference to the earlier words in the same section, which
deal with blasphemous or indecent matter. That clause,
he says, contains two provisos—the first that no blas-
phemous matter shall be protected ; the second that no
indecent matter shall be protected: consequently the
privilege will be taken away if it be proved that the matter
ig blagphemous or if it be proved that the matter is in-
deeent.  He continues :

On the other hand. the elause dealing with the guestion
under discussion is really only one provise consisting of two
terms, both of which must co-exist i order that the proviso
may apply and the privilege be taken away; and should
only one of them exist, the provisge fails to apply and the
privilege remains.

Logically, this is an attractive argument ; but in the
few cases reported under the section—the reports of all
of which are inadequate—the learned author’s argument
does not appear to have received much judicial support.

In Kelly v. &' Malley, (1889), 6 T.L.R. 62, the facts
were that a meeting of dock labourers was held to discuss
the sugar bounties. The plaintiff had attempted to
speak to the meeting, but he was unable to do so beeanse
of the noisy and derisive observations of certain persons
who had previeuvsly known the plaintiff at Bristol, and
who were present at the meeting with the express object
ol preventing him from being heard.  An accurate
report of the proceedings appeared in the Star newspaper,
containing, inter alfe, the substance of these noisy and
abusive observations, which had no eonnection with the
sugar bounties, but referred to events which had oceurred
some years previously at Bristol.

In course of argument. Huddleston, B., (at p. 64),
said the publication must be for the public henefit besides
being of public interest. In reply, counsel for the
defendant said: " Quite so, my Lord, that is what I
have contended all along ; and T say if of public interest,
then it follows it must also be for the public benefit ”.

In his direction to the jury, the learned Judge was not
very explicit on this particular issue. Hesaid: “ Counld
any one say that these miserable personalities had any-
thing whatever to do with public interest or benefit ? ™
Apparently the jury thought not, because it returned a
verdict for the plaintiff.

In Chaeloner v. Lansdown, (1894) 10 T.L.R. 290, the
defendants had published a report of a sermon preached
by a Congregational minister in which the plaintiff (a
Conservative candidate for Parliament) wag, by implica-
tion, condemned and attacked at great length for having
attended a smoking eoncert,  Wills, J., ruled that the
chapel service was not a  * public meeting ”* within the
meaning of the section.  Quite apart from that point,
the jury found that it was not for the public benefit that
the report was published, but apparently they were not
called upon to decide whether the matter was one of
public interest.  Judgment was given for the plaintiff.

In Ponsford v, The Financial Times, (1800) 16 T.L.R.
248, the alleged libel was contained in a report of a com-
pany meeting in the courge of which the chairman had
made serions allegations against the plaintiff’s honesty.
From the report of the case it would appear that the
defendants pleaded that the report was not only & matter
public concern, but also that its publication was for the
public benefit. Mathew, J., in a reserved judgment,
said that the chairman, in his reference to the plaintiff,
was not discussing matters in which the public were
interested nor was it a matter the publication of which
was for the public benefit.

It is far from olear, however, whether the learned Judge
was of the opinion that the defendants had to prove hoth
public concern and public benefit or whether it would
have sufficed if they proved either one or the other. In
fact, they could prove neither ; and judgment was given
for the plaintiff.

Skarman v. Merritt and Hatcher, Ltd., (1918), 32
T.L.R. 360, was an action in which the plaintiff had been
employed by a borough corporation as superintendent of
& public cemetery. A committee of the corporation
reported 1o the corporation that they were not satis-
fied with the way in which the plaintiff had carried out
his duties and that he should be dismissed. The report;
appeared on the agenda paper of s meeting of the cor-
poration which was open to the publie. It was adopted
by the corporation withont being read.  The defendants
published a report of the meeting.  This contained the
statements in the agenda paper concerning the plaintiff.
In argument, counsel for the defendants submitted that
it was sufficient for the purposes of the section to prove
either that the publication was of a matter of public
coneern or was for the public benefit.  Counsel for the
plaintiff submitted that the publication must be both of
a matter of public concern and for the public benefit.

In bhis judgment, Shearman, J., zsaid that he had no
doubt that o matter relating to the manager of a public
cemetery was a matter of public concern.  Sitting as a
jury, he came to the conclusion that the publication was
for the public benefit. He concluded that, if he were to
hold that such a publication as the present one was not
for the public benefit, it seemed to him that it would be
placing an intolerable burden upon reporters at public
meetings, and would help to fritter away the privilege
which he was sure the statute intended to give. Judg-
ment wag given for the defendants.

The learned Judge did not say specifically that it was
necessary for the defendant to prove both a matter of
publie concern and publieation for the public benefit.
But he implied this. For if the defendant could succeed
by proving either matter, then, having held that a
question relating to the manager of a public cemetery
was a matter of publie concern, there would have been
no necessity for him to deal with the guestion, which he
said had given him some difficulty, whether publication
was for the public henefit.

Such judicial authority as there is lends little support
in favour of the interpretation of the section given in
‘' Frager ",

Gatley on Libel and Slander is of the opposite opinion
to " Fraser 7. At p. 329 (4th Ed.) it says:

The question has been raised whether it is sufficient for the
defendant to prove either that the subject matter of the report
ia of public concern or that its publication is for the public
benefit, or whether he must prove both of these facts in order
to establish a plea of privilege under this section of the Act.
In Kelly v, O’ Malley, Huddleston, B., said that ** the publica-
tion must be for the public benefit besides being of public
interest ' and in Sharman v. Merrit and Hatcher, Ltd.,
Shearman, J., held the same view. It is submitted that this
is the correct construction of the provise. It does not
necessarily follow from the fact that the public are interested
in the subject matter of the report that it is for their benefit
that such report should be published,

The Law of Libel Amendment Act, 1910 (N.Z.), used
words similar to those in the United Kingdom Act of
1888, in &..2 {1) (a) relating to reports of meetings of
local authorities ; viz.,

8o far as the report velates to matters of public concern and
the publication thereof is for the public benefit,
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These words do not appear to have been the subject of
judicial interpretation in this country. They are now
substantially re-enacted in s. 17 (3} of the Defamation
Act, 1954, And the provizo tu 5. 4 of the 1888 Act is
re-enacted in s. 7 (3) of the Defamation Aet, 1952 (TT.K.).

While, therefore, in view of ** Fraser's 7’ submissions,
and in view of the paucity of judicial decisions, it cannot
be said that the question is free from doubt, it is sub-
mitted that a newspaper or broadcasting station claiming
privilege for such reports as are mentioned in Part 1T of
the First Scheduole must not only not be guilty of malice

but must also prove that the report is of public coneern
and that the publication of it is for the public benefit.

At first sight, this may seem to impose a heavy burden

on newspapers and broadeasting stations. But as
"Fraser "’ says: ,
“In its practical aspect, the diseussion is perhaps
somewhat academie, for it is difficult to imagine any
libellous matter of public concern the publication of
which would not be for the public benefit, or any libellons
matter of private concern which it would be for the public
benefit to publish.”

LICENSEE OR LIFE TENANT.

Provision for Occupation of Premises by Beneficiary :
In re Denton.

By Juwmmron.

A tenant for life obtaing certain advantages, notably
the right to receive the profits of the land, not enjoyed
by a mere occupant. There was therefore some
material benefit at stake in the case of In re Denion,
New Zealand Insurance Co., Lid. v, Denton {to be
reported), in which the defendant claimed that a
tenancy for life in her favour was constituted by the
following clause in the will of the deceased :

7. T declare that during the life of my sister E.M.D, my
trustees ghall permit her to cecceupy and live in the flay at
““Fern Hill * (No. 3} at present occupied by her and myself
free from the payment of rent or any expenhses in respect to
rates insurances vepairs or upkeep of any kind whatsoever
and after her death the same shall fall into and form part of
my residuary estate.

At the date of the will, and before his death the
deceased had resided with the defendant, his sister,
in the flat referred to in the clause, being part of a
property owned by the deceased. In this originating
summons under the Declaratory Judgments Act, 1908,
it was argued on behalf of the sister that the clause
conferred a life interest on her. For the residuary
beneficiaries, it was contended that a mere licence or
right of personal residence was given.

MeGregor, J., noted that the effective words “ to
occupy and live in the flat ™ tied together two con-
flicting lines of decision, with the result that he had io
deeide which was the dominant word. Ie concluded
that the wide meaning of *‘ occupy ”, which alene
would constitute a tenancy for life, must be narrowed
down by the term “ live in ”', which cut down the right
to that of mere personal occupation, and that, therefore,
the guestion propounded must be answered to the effect
that the elause did not confer on the defendant a
tenancy for life. His Honour said,

In mny view, I must endeavour o consirue the words

** oceupy and live in ™ as used conjointly in endesvouring to

ascertain the meaning the testator intended to convey, and

1 should not regard the two contrasting expressiona separately.

Tsed in conjunction the two expressions seem o me at loast

to suggeat the notion of personal residence. ‘‘Live in ™ can

have only this impilication, May v. May, {1881) 44 L.T. N.8.

412, and the same implication is consistent with one meaning

which may be given to “‘ocenpy ” as used in the sense of

peraonal occupaney.
Living in a property was, he considered, inconsistent
with letting it to some other person. He thought this
view was confirmed by the use of the phrase ™ at present

oceupled by her and myself , in the line of the will
immediately following. It was agreed that, at the
date of the will, the testator and his sister were oceupy-
ing the flat in the sense that they were residing in the
flat, Here the testator had wsed the word “ occupy
in this particular sense, and the will itself might be
taken as the dictionary from which the meaning of this
word was agcertained.

Fer SivpLE or Live EstaTk ?

A general question capable of arising in cases of this
nature has been discussed by the House of Lords in
Coward v, Larkman, (1888) 60 1.T. 1. The relevant
provision of the will, which Lord Halsbury described
as “an extraordinary doecument”, caused some dif-
ference of opinion among their Lordships, and was as
follows :

and I alao desire that my said wife shall have the

freo use and occupation of my said house called Elmsleigh
aforesaid.

Kay, J., bad held that, by the general tenor of the will,
the whole of the property of the testator had passed
absolutely to the appellant (the widow of the testator),
on the grounds that there was, in faet, an unlimited
beguest of income and of use and oceupation ; and that
the appellant was therefore absolutely entitled, in the
context of this will, to the whole of the real and personal
estate of the testator. The Court of Appeal allowed
the widow a life interest only in the Elmsleigh house,
and this decision was sustained by a majority in the
House of Lords, Lord Halsbury, I.C., dissenting and
preferring to support the view of Kay, J.

It wags the opinion of Lord Halsbury that the words
““ free use and occcupation ” were sufficient to convey
an estate, and that s. 28 of the Wills Act, 1837, which
reads,

And be it further enacted, That where any real estate shall
be devised to any person without any words of limitation,
such devise shall be construed to pass the fee simple, or other
the whole estate or interest which the testator had power to
dispoge of by will in such real estate, unless a contraty inten.
tion shall appear by the will

made the construction that it should pass the fee
simple obligatory. On this portion of the judgment
there is a comment in Jarman on Wills, 8th Bd,, 1282,
that the section speaks of a devise of real estate, not a
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devise of the use and oceupation of real estate, and that
moreover 8. 28 does not apply to interests created
de novo.

Lord Watson, in Coward v. Larkman (supra} at p. 4,
whilst agresing that a gift of use and occupation passed
an estate in the subject of it, added that whilst questions
had frequently arisen whether the grantee must use
and occupy by himself, or might do so by others, it had
never been decided that the words imported an un-
limited gift—that was to say, a gift in perpetuity.
(His Lordship seems here to refer to a comment by the
Lord Chancellor that the words concerned were now
the subject of & judicial construction.} He had come
to the conclusion that in the present instance the
begquest of use and ocoupation was not intended by the
testator to be unlimited but was meant to be strictly
personal to the Jegatee. He was accordingly of the
opinion that the interest of the appellant in this house
had rightly been declared to be limited to an estate for
life,

Lord Fitzgerald appears to have agreed with Lord
Watson both as to principle and in interpreting the will
before the House, for he says, at p. 4:

There seems to be no disagreement about tho rule referred
to by Kay, J., or as stated in terms by Cotion, L.J., in the
first paragraph of his judgment. Sir Edward Sugden,
speaking forty-aix years ago, gives the reagon for treating a
gift of the produce of a particular fund, whether it be interest
or dividends, as a gift of the principal iv perpetuity, because
it epresents the capital 1 ond be adds, ““ H 1 give the produce
of my residuary estate to A.B., this gift of the produce
represents the capital from which it is to flow,” Heron v.
Stokes, {1842} 4 Ir. Eq. 284. This pagsage was not necessary
for Sir Edward Sugden’s judgment, and I refer to it only as
the epinion of a great and accurate Judge., It is always
however subject to this, “‘unless a contrary intention shall
appear by the will ™,

The possibility that the beneficiary in In r¢ Denton,
New Zeoland Imsurance Co., Ltd. v. Denton, (supra),
might have taken a fee simple is, however, negatived by
the words, * during the life of my sister . Accordingly,
it was not raised, and the question at issue was whether
the beneficiary stood in the next rank, that of tenant
for life, with right to profits, or was a mere licensee.

Lire InTEREST OR LicuwcE ?

In Parker v. Parker, (1863) 1 New Rep, 508, the
question was raised jn the form of a trust to permit the
testator’s three song, or the survivors or survivor of
them, to reside in his freehold premizes at A., rent
free, they or he keoping the said premises in repair and
insured, and on the death of the survivor then upon
further trusts, or ultimately to residue. The testator
further directed his trustees to pay the rents and
profits of property B. to his eldest daughter for life,
or to permit her to reside in and oceupy the said premises.
Kindersley, V.-C., said that if the testator had intended
the gons to take a life iliterest, it would have been easy
for him to have said so. But the clanse relating to the
sons was different from that by which he afterwards
gave a life estate to a davghter in another house.
‘What the testator meant was very clear, and, therefore,
the sons had a right to reside in the house without
paying rent, but, if they did not reside there, they would
have no right to rents and profits arising from the house,
which would fall into residne.

Similarly, in In re Stewart, Stewart v. Hislop (1904)
23 N.Z.L.R., 797, Willlams, J., discussed the relation-
ghip between tenant for life and licensee in the case of

a clause in a codicil which directed that the dwelling-

house and land concerned be not sold without the
consgent of the testator’s wife if she remained uwnmarried,
and of such of his daughters as might be of age and
unmarried, and might be ccenpied till sold by his said
wife if unmarried, and by all or any of his unmarried
daughters, free of rent. From some time after the
death of the testator, the trustees let the house and
land, with the appropriate consents, and treated the
rent as income of the trust moneys, and accounted
from it as such (less outgoings) to the children of the
testator. On an originating summons to determine
the rights of the beneficiaries ¢nfer se, it was argued for
the plaintiffs, the widow and an unmarried daughter,
that the use of the word ““occupy " showed that the
testator intended to give a life eatate to the plaintiffs.
In Holden v. Allen (1903) 6 GLL.R. 87 (a case referred
to by MeGregor, J., in In re Denton (supra) ), Cooper, J.,
had held that the use of the word “ ocoupy ™ was
equivalent to the grant of an estate for lifs unless there
were words in the will clearly cutting down to a right of
personal occupation only the right conferred. Here
there were no such limiting words, and the plaintiffs
therefore claimed the rents to the property. For the
two sons of the testator, who were also beneficiaries
under the general trusts under the will, it was contended
contre that the testator had intended merely personal
use on the part of the widow and unmarried daughters
concerned, and not an estate for life determinable on
remarriage. This aspect was particularly noted by
Williames, J., who said at p, 800 :

Suppose that the widow and unmarried daughters had an
equitable estate or interest in the property, and not the mere
personal right to reside there, what would be the nature and
extent of such interest ¥ Clearly they would be in equity
joint tenants for their lives, marriage being treated as equi-
valent to death.

Then his Honour examined the practical implications
of that interest. No doubt the tenancy would be
determined by the sale of the property, but that could
be only with the consent of the tenants. They could
therefore jointly let or assign their interest. But if
they had a joint interest of which they conld dispose,
each of them wasg in the position of a joint tenant. A
joint tenant in equity, as well as a joint tenant at law,
could assign his interest to a stranger and sever the
joint tenancy. The widow, therefore, or any one of the
unmarried daughters, conld have assigned her interest
to a stranger, who would thereupon have become
tenant in common with the others. If there were no
assignment, but any of them hecame bankrupt, her
interest would pass to the assignee in bankruptcy.

But, his Honour continued, each tenant in common
had an equal right to the occupation of the common
property. Any stranger, therefore, into whose hands
an assigned interest might come, however undesirable
a person he or she might happen to be, would have an
equal right with the widow or the other unmarried
daughters to the occupation of the house. The object
of the testator had manifestly been to provide a home
for his widow and unmarried daughters, in which they,
or such of them as liked, could live together. Tt was
certainly not the intention of the testator to give his
widow, or any of his unmarried daughters, the power
by herself at any time to defeat that object, and to
prevent the others making the house their home unless
they shared it with strangers. Therefore, he said,

If an estato passes, the powor to each one of them to assign

her interest accompanies it, and the existence of puch power
is inconsistent with the object of the testator.
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Thus, Williams, J., concluded, the context showed that,
whatever the effect of the word “ oceupy " might be in
general, the construction of the word in this codicil
was limited to personal occupation. The trustees of
the will, and not the nnmarried widow and daughters,
therefore, were entitled to the rent of the property as
income arising from the residuary estate of the testator.

Tar “ Live ix 7 Tesr.

In In re Denfon (supra) MeGregor, J., applied
substantially the same test as was adopted by Williams,
J., in {n re Stewart (supra), namely, the position that
would arise if the beneficiary did not personally oceupy
and reside in the premises. He pointed out that
“living in ” a property is inconsistent with letting it to
some other person. It is, therefore, of interest to con-
sider what his further comments might have been if
there had been more than one beneficiary concerned.
It is submitted that the case against a tenancy for life
would then have been strengthened by the ratio decidendi
of In re Stewart (supra) set out above, namely, that the
introduction of strangers into the home would bhe
inconsistent, with the general intention of the gift.
There was not, in In re Denton (supra), a family home in
the sense of the living together of several people.  There
was, however, a clear reference to “ living in ™, and it
might reagonably be submitted that the introduction
of a stranger into the flat could be equally inconsistent
with the general intention of the gift. This point,
nevertheless, is capable of unreasonable extension and
should apparently be limited by the circumstances of

the particular case. Presumably no objection would
be sustained to the voluntary taking of a companion,
boarder, or lodger, in In re Denrton (supra), by the sole
oceupant, whereas in In re Stewart {supra) this would
require common consent. The point, however, may
not be free from doubt in view of the very personal
nature of the grounds on which both decisions rest.

The last aspect referred to by McGregor, J., was
the absence of a gift over until after the death of the
gister, It seemed to him that the sister was given the
right of personal residence for life. She might desire
to give up personal residence for intermediary periods,
and later resume such personal residence. A gift over
in respect of such temporary periods of absence would be
impracticable, and it seemed to him that the intention
of the testator was to ensure a personal residence being
available for the sister during her life for such period
or periods, intermittent or otherwise, as she should
desire.

Finally his Honour referred to Holden v. Allen
(1904) 6 G.L.R. 87, mentioned above, in which Cooper,
J., after concluding that a right to oceupy for life was
equivalent to a grant of an estate for life in the property
referred to, gualified the general rule by the expression,
“ unless there are words in the will which clearly cut
down the right to that of personal occupation only.”
MecGregor, J., thought that in the bequest before him
there was such an indication of intention, and he
therefore held that the sister took only a right of personal
ocoupation or residence, as licensee, and not a right to
profits as a tenant for life.

THE COMMONWEALTH AND EMPIRE LAW
CONFERENCE.

An English View*.

R — )

Exchanges of views between members of the legal
profession practising in different parts of the Common-
wealth are now more necessary than ever. The
development of self-government and the curtailment
of the appellate jurisdiction of the Judicial Committee
of the Privy Council require the forging of new links
between the lawyers of the Commonwealth so as to
enable them to follow more closely the emergence of new
ideas in the administration of justice in their respective
territories.

It may not be possible, for economic reasons, to hold
conferences of this kind at frequent intervals, but it is
desirable that the personal contacts made at the recent
Conference in London be strengthened by permancnt
Committees which will keep in touch with one another
until such time as it becomes possible to hold another
conference in one of the Commonwealth countries. It
is hoped that the next conference will be held in Canada
in 1960 and further conferences at intervals of five
years in other parts of the Commoniealth.

The range of subjects of mutual interest to lawyers,
as the programme of the London Conference has shown,
is very considerable indeed, and although conditions
must necessarily vary in the different countries, there

* By F.H. in the Low Journal {Londen).

is much that can be learnt from the varied experience
of lawyers practising in practically all parts of the
globe,

The subjects dizcussed at the recent conference were
the following : Professional ethies and etiquette, fusion
or separation of the two branches of the profession,
retirement benefits for practising lawyers, juries in
civil and criminal proceedings, systems of Jand tenure,
the causes of and remedies for congestion of business in
the Courts, legal aid, the lawyer’s part in law reform,
tenure of office and qualifications of colonial judges,
recruitment of candidates to the legal profession,
reciprocity of admiseion to practice in the Common-
wealth, and institutional advertising—the latter term
being understood as referring to an orderly system of
public relations, It is not possible, within the ambit
of a short survey of the work accomplished by the
Conference, to deal with all the subjects here referred to,
and only a few will be selected for more detailed con-
sideration,

Proressionar Ermrcs.

The problem of professional ethics in the widest
sense is one which the legal profession has always
regarded as heing of paramount importance.

The
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NEW LEGAL PUBLICATIONS.

WILY’S
Magistrates’
Courts
Practice

Fourth Edition
1955
by
H. JENNER WILY
Stipendiary Magistrate

It is now some seven years since the Third
Edition of this book was published on the coming
inte operation of the Magistrates’ Courts Act 1947
and the Ruleg thereunder.

Since then there have been a number of amend-
ments to both the above Act and the Rules there.
under, and also to the Imprisonment for Debt
Limitation Act 1908, and new Rules of procedure
relating to judgment summons have been pre-
seribed by the Imprisonment for Debt Limitation
{Magistrates’ Courts) Rules 1948, In addition,
the Crown Proceedings Act 1950 makes material
changes relating to proceedings in which the
Crown is or may be made a party.

Other Acts which affeet the procedure of the
Magistrates’ Courts are the Limitation Act 1950,
and the Property Law Act 1952. Also the new
Rules 59645968 of the Code of Civil Procedure
now prescribe rules in the Supreme Court relating
to transferred proceedings. There has also been
a number of amendments to other Acts referred to
in the text. In addition, there have been well over
two hundred reported decisions of the Courts
which assist in the interpretation of matters of
procedure,

Cash Price - 105s., post free.

Magistrates’
Courts Cases
Index

Being an Index of Subject Matter of Cases
veported in the Magistrates’ Court Decisions,
Volumes 1 to 7 (1939 to 1952), and Magisirales’
Court Reports, Yolumes 1 to 47 (1906 to 1952).

Compiled by
D. E. AMES

Barrister and Solicitor of the Supreme Court of
New Zealand

The MaGISTRATES' CoURTS (lasgs INDEX ig the
first complete index of Magistrates’ Courts’ de-
cisiong ever published. It includes all the cases
reported in the Magistrates’ Court Decistons and
Magisirates’ Court Reports from their inception
up to the end of 1652,

The general system of reference is simple. All
cages that have been reported in the Magistrates’
Court Decisions (M.C.D.) and Magistrates’ Court
Reports (M.CR.) have been arranged under
general titles, The catch lines from the actual
report have been set out over the name of the
cage with its references to the M.C.D. andjor
M.C.R. By looking at the cases set ouf under the
required heading, the subscriber will find all
cagses decided, with details of the points of the
cage. To obtain full details of any specific case,
with the Magistrate’s decigion, it is necessary only
ta turn to the volume and page of M.C.D. or M.C.R.
where the information will be set out in full.

This Index will prove of interest to the Legal
Profession, Local Authorities and Police Officers,
ag there iz a wealth of information that is in-
valuable. Laborious “ devilling » which has been
necessary in the past will now no longer be neces-
sary as far as the Magistrates’ Courts are con-
cerned.

Cash Price - TGs,, post free

BUTTERWORTH & €O. (Australia) LTD.

{Incorporated in Great Britain)

WELLINGTON and AUCKLAND.
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Social Service Council of the
Diocese of Christchurch.

IxcORPORATED BY AcT ofF Parcrauexr, 1852

CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden : The Right Rev. A. K. WaRREN
Bishop of Christchurch

The Council was constituted by a Private Act which
amalgamated St. Saviour’s Guild, The Anglican Society
of the Friends of the Aged and St. Anne'a Guild,

The Council's present work is:

1. Care of children in cottage homes.

2, Provision of homes for the aged.

3. Personal case work of various kinds by trained

social workera,

Both the volurne and range of activities will he ex-
panded as funds permit.

Solicitors and trustees are advised that bequests may
be made for any branch of the work and that residuary
bequests subject to life interesis are as welcome as
immediate gifts.

The follewing sample form of bequest can ba modified
to meet the wishes of testators,

“T give and bequeath the sum of £ 0
the Social Service Council of the Diocese of Christchurch
for the general purposes of the Couneil,”

THE
AUCKLAND
SAILORS’
HOME

Tstablished—1885

Supplies 19,000 beds yearly for merchant and
naval seamen, whose dunties carry them around the
seven seas In the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

® General Fund

® Samariian Fund
® Rebuilding Fund

Engquiries much welcomed :

Management : Mr. & Mrs. H. L. Dyer,
"Phons - 41-289,
Cnr. Albert & Sturdee Streets,
AUGCKLAND.

Alan Thomson, B.Com., J.P.,
AUCKLAND.,
‘Phons - 41.934,

Secretary:

President :
Her Roval Hishoess,
The Princess Margare:.

Parrgn :
Her Majesty Queen Elizabeth,
the Queen Mother

N.Z. President Barnardo Helpers’

League -
Her Fxcellency, Lady Morrie.

A Loving Haven for @ Neglected Orphan,

DR. BARNARDO'S HOMES

Charter : ““ No Destitute Child Ever Refused Ad-
mission.”

Neither Nationalised nor Subsidised. Still dependent |

on Voluntary Gifte and Legacies.
A Family of over 7,000 Children of all ages.

|
|

|
l
|

Every child, including physically-handicapped and

spastic, given a chance of attaining decent citizen-
ship, many winning distinetion in various walks of
life.

LEGACIES axp BEQUESTS, N0 LONGER SUBJECT
T0 SU0CESSION DUTIES, GRATEFULLY RECEIVED.
London Headgquarters : 18-26 STEpNEY CavsEway, E.1
N.Z. Headquarters : 62 THE TERRACE, WELLINGTOX,

For further information write:

THE SECRETARY, P.O. Box 899, WELLINGTON.

NO HUMANE PERSON
: CAN POSSIBLY

RESIST

THIS APPEAL

This boy is one of the 275 Patients from
New Zealand's own dependencies and there
are thousands of others we are assisting on
other islands near our shores. His very
looks alone appeal to us for help. Please
send your welcome donations to:—

P. | TWOMEY, M.B.E.,
*“LEPER MAN"™

LEPERS’ TRUST BOARD

115 Sherbourn Street, Christchurch,
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reputation of the profession in the eyes of the public
depends on the observance of the highest standards of
profesgional etiquette, and delegates expressed some
eoncern that entrants into the profession in many parts
of the Commonwealth frequently set up in practice
without the benefit of prior systematic instruction in
the subject of professional ethies at universities and law
schools, and many lawyers practising to-day may agree
that a courze of instruction in professional ectiguetie
would have saved them anxiety and embarrassment in
the early days of their carreer.

While the standards of general ethics to be observed
by lawvers ag well as other professional men are well
understood by lawyers, the same does not necessarily
apply to standards of etiquette to be ohserved by lawyers
ag a special class, On the other hand, even guestions
of the latter kind can usually be solved with the help of
professional bodies and more experienced colleagues
who are always glad to help those who feel that they
need the guidance of others on matters of this nature.

The discussion in committee revealed that standards
of etiguette are by no means uniform throughout the
Commonwealth, and many delegates expressed surprise
at the ruls obtaining in this country, which precludes
counsel from interviewing witnesses other than experts
and the parties for whom counsel happens to be acting.
Similarly, with regard to such modern developments as
broadeasting and television appearances by members
of the legal profession, there was a certain divergence
of views,

The Bar Council in this country is at present engaged
in a review of these problems which have hecome more
acute as a result of the introduction of commercial
television, and there is no doubt that much can be
learnt from the experience of lawyers in Canada where
this question has been under consideration for some
considerable time. It remains to be seen whether the
compromise solution of allowing lawyers to take part in
such activities either anonymously or by revealing their
names, but not their profession, will ultimately prove
to be satisfactory.

One cannot help but feel that the growing practice
of lawyers engaging in these pursuits may well lead to
a situation where undesirable advertisement becomes
inevitable, On the other hand, there is no denying the
fact that public relations are closely linked with broad-
casting and television, and it is not easy to devise a
gystem which, while performing the desirable funciion
of acquainting the public with the law and lawyers in
the abstract, will at the same time avoid personal
advertisement by and for individual lawyers,

Fusion.

Another subject which caused a great deal of heart-
searching was that of fusion as against separation of the
two branches of the profession.  Most delegates appear-
ad to be satisfied with the system obtaining in their
respective countries. It would appear that, in addition
to this country, the Union of South Africa and New
South Wales have found it desirable to retain separation,
while in other parts of the Commonwesalth there is
fusion in law, though not always in fact.

The guestion before the Conference was not whether
fusion rather than separation is in the best interests of

the profession, but whether one or the other is likely
to provide the best service for the public. Many
arguments can be adduced in favour of either system,
hut much will depend on local conditions, and most
lawyers would agree that in widely scattered communi-
ties a separation of the two hranches of the profession
may well militate against an efficient administration of
justice, while in prosperous cify communities, and
especially in those with important commercial interests,
fusion may not necegsarily provide an adequate service.

It was inferesting to learn from cur Australian and
Canadian colleagues that, notwithstanding that fusion
is the rule (exeept in New South Wales), there has been
a tendeney in recent years voluntarily to establish a
separate Bar,

Those in favour of separation, whether it be com-
pulsory or voluntary, adduced the argument that
advocacy is a specialized activity which should be
left to specialists in that field, while those favouring
fusion felt that specialization quoad subject-matter was
more important than specialization gquogd mode of
pregentation. This latter argument has much to
commend itself in & complex society where substantive
law tends to become more and more complicated and
where no man can hope to achieve more than a nodding
acquaintance with many branches of the law, and
where specialization quoad subject-matter is an imper-
ative necessity. It may well be that the problem is no
fonger so much one of fusion wersus separation as one
of the large firm of practitioners versus the one-man
firm. In any event, whichever view one may take
of the desirability or otherwise of fusion, there are two
anomalies which no longer serve any useful purpose.
One is the need for a young lawyer to make up his
mind at an early stage in hiz career whether he feels
more suited to enter one or the other branch of the
profession, and the other is the immunity of counsel
from actions for professional negligence and the resulting
immunity of solicitors from such actions where they
have taken counsel’s opinion.

There is no longer any need for lawyers to select
one or other branch of tho profession at a time when
they are not yet sufficiently mature and experienced to
make that choice, and lawyers should be enabled,
without the requirement of further examinations, to
change from one branch to the other when they feel
that they can safely make that choice. In this context
it is interesting to observe that lawyers in New South
Wales regard it as a haedship that they cannot change
from one branch to the other until five years after
admission. In so far as coneerns the second anomaly—
and the writer is fully conscious that many a legal
oyebrow will be raised at his suggestion--members of
both branches of the profession should be hable for
negligence, the corollary being, of course, that counsel’s
fees should no longer be honoraria, but claims enforce-
able in law. Tt is to be hoped that the revenue autho-
vities would not automatically withdraw such small
benefits as members of the Bar still enjoy if the sugges-
tion here made were to be adopted.

Meanwhile, the legal profession has good cause to
feel aggrieved at the treatment it receives at the hands
of the revenue authorities not only here, but in other
parts of the Commonwealth. Some delegates felt that
the present system of taxation is such as to make the
future of the independent practitioner highly problem-
atical, There is no system of retirement benefits
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which enables a professional man—the problem con-
cerns the professions generally, and not only the legal
profession—to malke adequate provision for the future.

Moreover, even in the case of solicitors, as distinet
from members of the Bar, although a solicitor has a
saleable asget in the shape of his practice, he must still
look to other solicitors to purchase that practice from
him, and the prospective purchaser, under the present
system of taxation, will often be unable to do so, with
the result that solicitors may have to remain in practice
long beyond refiring age.  On the other hand, it must
not be forgotten that solicitors ave still relatively better
placed than counsel who have no saleable asset at all
and therefore more cause to feel aggrieved. It must
be left to the reader to judge whether here perhaps
there iz another argument in favour of fusion, albeit
jess from the point of view of the public than from the
point of view of the legal profession itself,

Laxp TeNURE.

Two other matters which formed the subject of
discussion may be mentioned here. One was a com-
parison between different systems of land tenure and
the other the jury system. With regard to the former,
it was generally felt by delegates that compulsory
registration of title is preferable to the system of
so-called private conveyancing, although some were of
opinion that the publicity attendant upon registration
of title had led to undesirable practices among land
agents in some parts of Australia. Yet, on the premise
that the transfer of land should be reliable, quick and
cheap—a premise generally accepted by those with
experience of this branch of the law—there can be
little doubt that such disadvantages as may result
from publicity are cutweighed by the greater reliability
and speed attendant upon the compulsory registration
of title.

Thar Jury SysTeEM.

With regard to the part to he assigned to juries in the
administration of justice, there was a wide divergence
of views. ln this country, as well as in other parts of
the Commonwealth, recourse to trial by jury in eivil
cases is less frequent than it was before the last war,
and the virtual disappearance of juries, except in special
cases, is deplored by many. It is probably true to say
that while it is desirable for the ordinary citizen to be
aggociated with the administration of justice, trial by
Judge alone is more certain and more expeditious.
This also seemed to be the view of many delegates who
could sec little advantage in retaining juries in eivil
cases.

The Fusion of the Legal Profession.—bngland, like
South Africa, is one of the few countries where the
legal profession is divided into two hranches : barristers
to present the case to the Court; solicitors to do the
work of preparing it beforehand. It is often suggested
that these two branches should be merged into ono
single profession as in the United States and many of
the countries of the Commonwealth. There may be
some advantages in fusion, but I cannot help thinking
that one of the reasong why justice is, as we think,

Almost without exception, however, even those
otherwise not in favour of trial by jury felt that juries
should be retained in actions which are concerned with
the liberty of the subjeet. It is not quite clear what
exactly delegates had in mind, and in particular whether
the term *liberty of the subject” was understood as
extending to the protection of individuals against
encroachments by the State upon rights of property, or
whether it was confined to proceedings for kabeas
corpus which, in any event, are not within the com-
petence of juries. In any event, nobody would
seriously suggest that Judges have ever failed to uphold
the rights of the individual against the executive. The
Union of Sounth Afriea is alone in having entirely abolish-
ed trial by jury in civil cases, and even in criminal
proceedings trial by jury is the exception rather than
the rule.

The experience of the Union of South Africa, however,
has no bearing on the question of the desirability of
trial by jury in other parts of the Commonwealth where
ractal problems do not play a significant part in the
administration of justice, and most of the delegates
were agreed that trial by jury in criminal cases was
desirable and should be retained. Notwithstanding
such almost universal agreement, however, the guestion
may be asked whether some reform is not desirable in
those countries in which the verdict of juries has to be
unanimous,

A CommonwEALTH SupREME COURT.

 The different views expressed by delegates on the
few topics which it has been possible to select for
congideration here show that in many ways the legal
systems of the countries of the Commonwealth have
travelled in different directions during the last two
centuries. It is doubtful, therefore, whether the
ventative suggestion of the establishment of a new
Supreme Court of the Commonwealth will commend
itself to member counfries, Even I comceived as a
Court composed of Judges of several countries rather
than one consisting largely of Judges from the Uhited
Kingdom, some of the countries of the Commonwealth
may feel that they would prefer, while paying due
regard to the case law of this country and other parts
of the Commonwealth, to develop along independent
lines. If that were to be the wish of the majority of
member countries, they would probably still agree that
close association between their professional bodies is
highly desirable and that the establishment of a per-
manent Commonwealth Legal Association would be in
the best interests of all Commonweslth lawyers.

g0 well administered in England is because there is a
comparatively small number of barristers who maintain
the very high standards, and traditions of which I have
told you. High standards can be maintained among a
small number of men—hecanse each one of them is
jealous to notice divergence from principle and no one
of them would willingly forfeit the good opimion of his
fellows. But it could not be done among a large
number, (Rt Hon, Lord Justice Denning, The Trads-
tions of the Bar (19565), 72 South Afr, L.J. 43, at p. 57.)
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Charities and Charitable Institutions
HOSPITALS - HOMES - ETC.

The atiention of Solicitors, as Ewecutors and Advisors, is divected to the claims of the institutions in this 1ssue ;

BOY SCOUTS 500 CHILDREN ARE CATERED FOR

N THE HOMES oF THE

There are 22,000 Boy Scouts in New

Zealand. The training inculecates truthful- PRESBYTERIAN SOCIAL SERVICE
ness, habita of obhservation, obedience, self- ASSOCIATIONS
reliance, resourcefulness, loyalty to Queen
snd Country, thoughtfulness for others. There is no better way for people

It teaches them services useful to the to perpetuate their memory than by
publie, handicrafts useful to themselves, and helping Orphaned Children.
promotes their physical, mental and spiritual
development, and builds up strong, good £500 endows a Cot
character. in perpetuity.

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION to clients.

A recent decision confirms the Association
a8 & Legal Charity, THE PRESBYTERIAN SOCIAL SERVICE

.. .. TRUST BOARD
QOfficial Designation :

AUCKLAND, WELLINGTON, CHRISTCHURCH,
The Boy Scouts Association (New Zealand Tiary. DUNEDIN. INVERCARGILL.
Branch} Incorporated, ? ?

P.0. Box 1642,
Wellington, C1.

Official Designation :

Each Association adminislers its oun Funds.

CHILDREN'S THE NEW ZEALAND
HEALTH CAMPS | Red Cross Society (Inc.)

Dominion Headguarters

A Recognized Social Service 61 DIXON STREET, WELLINGTON,
New Zealand.
A chain of Health Camps maintained by

voluntary subscriptions has been established “I Give aNp BEQUEATH to the NEW
throughout the Dominion to open the door. ZEALAND RED CROSS SOCIETY (Incor-
way of health and happiness to delicate and ted) for :
understandard children. Many thousands of pora ori— ,
young New Zealanders have already benefited The General Purposes of the Society,
by & stay in these Camps which are under the sum of £............ (or description of

medical and nursing supervision. The need

: i i ipt of th
is always present for continued support for property given) for which the receipt of the

this service. We solicit the goodwill of the Secretary -G:en:ara,l, D?mlmon Treagurer or
legal profession in advising clients to assiat other Dominion Officer shall be a good
by means of Legacies and Donations this digcharge therefor to my trustee.”
Dominion-wide movement for the better- —_—
ment of the Nation. .
02 FEDIEEIIT?II{[IN OF HEALTH CAMPS In Peace, War or National Emergency the Red Cross
bt ' serves humanity irrespective of class, colour or
PriviTE Bag, creed
WELLINGTOXN. *
CLIENT * Then, 1 wish to include in my Wil a legacy for The British and Foreign Bible Boclety.’”
SaLICIToR :  ** Thak’s ap excellent idea. The Blble Society bas at lesst four characteristics of an 1deal begquest,”
MAKI N G CLIENT: “ Well, what are they ? "
SOLICTTOR: ** IV's purpese v definite and unchanging—to eirculate the Scriptures without eitber note or comment.
Its record is amazing--since its inception in 1804 it has distributed over 800 million volumes, Its scope is
A far-reas it brosdcgsts the Word of God in 820 languages, Its activities can never be superfluous-—
man will always need the Bible,”
CLIZXT * You e:?reu o1y views exactly,  The Boclety deserves a substantial legacy, In addition to one's regular
WI LL coptribution.”

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. |

P.0. Box 930, Wellington, C.1. ‘

;g
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The CHURCH ARMY
in New Zealand Society

vy, CUNNERSION

(A Society Incorporated under the provisions of
The Religious, Charitable, and Educational

Trusta dets, 1608.)

President:

‘TRE MosT REv, R, H, OWEN, D.D.
Primaie and Acchhishop of

New Zealand,

Headquartera and Training College:
90 Richmond Road, Auckland, W.1.

ACTIVITIES.

Church Evangelists trained,

Welfare Work in Military and
Ministry of Works Camps.

Special Youth Work and
Children’s Missions.

Religious Instruction given
in Schools.

Misgion Bisters and Fvangsl.
ists provided.
Parochial Missions conducted

Qualified Soecial Worlkers pro-
vided.

Work among the Maori,

Church Literature printed FPrison Work.
and distributed. Orphoneages staffed

LEGAGIES for Speciul or General Purposes may be safely
entrusted to—

THE CHURCH ARMY.

FORM OF BEQUEST.

1 give to The Church Army in New Zealand Society,
of 90 Richmond Road, Auckland, W.1. {here inseri
particulers] and T declare that the receipt of the Honorary
Treasurer for the time being, or other proper Officer of
The Church Army in New Zealand Society, shall be
sufficient discharge for the same.”

f The Young Women's Ghristian
Association of the @ity of
Wellington, (Incorporated).

% OUR ACTIVITIES:

{1} Resident Hastels for Girls and a Transient
Hostel for Women and Girls travelling.

{2) Physical Education Classes, Sport Clubs,
and Special Interest Groups.

(3) Clubs where Girls obtain the fullest

appreciation of the joys of friendship and
service.

J OUR AIM a5 an Undenominational inter-

national Fellowship is to foster the Christ-
fan attitude to all aspects of life.

% OUR NEEDS:

Our present building is 50 inadequate as
to hamper the development of our work.

WE NEED £50,000 before the proposed
Mew Building can be commenced.

General Secretary,
Y.W.C 4.
5, DBoulcotl Street,
Wellington.

A worthy bequest for
YOUTH WORK . ..

Y.M.C.A.

THE Y. M.C.A’s main object is to provide leadership

training for the boys and young men of to-day . . . tha
future leaders of to-morrow. This is made available to
yvouth by & properly organised scheme which offers all-
round physical and mental training . . . which gives boys
and young men every opportunity to develop their
potentialities to the fuil.

The Y.M.C.A, has been in existence in New Zealand
for nearly 100 years, and has given a worthwhile servica
to every one of the thirteen communities throughout
New Zealand where it ia now eatablishad. Plans are in
hand to offer these facilities to new areas . . . but thin
can only be done as funds become available. A beguest
to the Y M.C.A. will help to provide service for the youth
of the Dominion and should be made to :—

THE NATIONAL COUNCIL,
Y.M.C.A's OF NEW ZEALAND,

114, THE TERRACE, WELLINGTON, or
YOQUR LOCAL YOUNG MEN'S CHRISTIAN ASSOCIATION

Gizrs may also be marked for endowment purposes
or general uas.

OBJECT :

“7The Advancemsnt of Chrlst’s
Kingdom smong Boys and the Pro-
motion of Habits of Obedlence,
Reverence, Discipline, Self Respest,
and all that tends towards a true
Christian Manliness,””

Founded in 1883—the first Youth Movement fonnded.
Is International and Interdenominational,

The NINE YEAR PLAN tor Boys ., .

912 in the Juniors—The Life Boys.
12-18 in the Senior=—The Boys' Brigade.

A character building mavement,

FORM OF BEQUEST:

I GIVE AND BEQUEATH uatoe the Doys® Brigade, New
Zealand Dominipn Councll Incorporated, Natlonal Chaimbers,
22 Customhouse Quay, Wallington, for the general purpose of the
Brigade, (kere ingert details of legacy or bequest) and 1 direct that
tha tecelpt of the Secratary for the time being or the receipt of
any other nroper officer of the DBrigade shail be a good and
sufficlent dlucharge for the same,”™

For intormation, torile to:

TUE SECRETARY,
P.0. Box 1403, WELLIRGTON.
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'CONSENT OF

THE MORTGAGEE TO LEASE OF

MORTGAGED LAND.

Under the Land Transfer Acf, 1952,

By E. . Apams, 1.8.0., LL.M.

At page 284, anfe, the learned editor was good enough
to publish an article by me under the name or heading
of “Land Transfer: Lease”. In that article, 1
pointed out, inter afie, that s. 119 of the Land Transfer
Act, 1952, provides that no lease of mortgaged land or
encumbered land shall be binding upon the mortgagee
except so far as the mortgagee has consented thereto.
Although the consent of the mortgagee may be effectual,
if obtained after the registration of the lease, and may
even be implied, the careful conveyancer will endeavour
to get the mortgagee’s consent indorsed on the lease
before it is registered, If this is not dome, there is a
real risk that, if the mortgagee exerciges his power of
sale, the registration of the lease will be extinguished.

In the course of that article I proceed to point out
that 8. 119 of the Land Transfer Act, 1952, appears
to be little more than declaratory of the common law.
The position under the general law was that where a
mortgagor granted a lease without the consent of the
mortgagee, the only right which the lessee had against
the mortgagee who had not consented to the lease was
to redeem the mortgage, if the morfgagee took steps to
evich him. I further pointed out in that article that
a prudent lessee would not rely on such a right, which
lack of money at the erucial moment might render
jmpossible to exercise, but instead woild endeavour to
get the mortgagee’s consent,

I have now received relative to the above opinion,
the following interesting letter from Mr. P. M, Mae-
Callum, solicitor, of Hastings.

T have read with interest your article in Volume XXXT of
the Journal at Page 284 relating to the obtaining of mortga-
gees’ consents to Leascs. I notice that it inclzdes no reference
to what is now SBection 46 of the new Tenancy Bill which
provides that tenancies shall be binding upon morigagees.

It would seem at first glanece that that provision {which is
of course a repetition of the provision in the earlier Act)
could in some eases have application to Memoranda of Leasc
under the Land Transfer Act. May I suggest (with some
temerity) that practitioners might be interested in your
comments upon the relationship of this section to the pro-
vigions of that Act.

I am much indebted to my learned correspondent for
drawing my attention to this point, which I had omitted
to discuss in my article. T agree with Mr. MacCallum
that s. 46 of the Tenancy Act, 1955, wounld in some cases
have application to memoranda of lease under the Land
Transfer Act, although 1 am not acquainted with any
reported case where the point has been raised by counsel
or even mentioned by the Court. I think that s. 46
of the Tenancy Act, 1955, being a particular provision
dealing with certain classes of leases, would prevail over
the more general provisions of the Land Transfer Act
referred to by me in tny article,

As its Long Title expresses it, the Tenancy Act, 1955,
is ““ An Act to consolidate and amend certain enact-
ments relating to Tenancies of dwellinghouses and ather
Properties”. 1 think it was the learned President of
the Court of Review (which Court is now happily
defunct) who once remarked that the Mortgagors and
Lessees Rehabilitation Act, 1936, was an Act in relief
of mortgagors and lessees, and mot one in relief of

mortgagees and landlords.  The same line of reasoning
may be applied to the Tenancy Act, 1955, and its
statutory predecessors. They are and were in relief of
tenants and not of landlords or their (i.e., landlords’)
mortgagees.

Moreover, the Tenancy Aects and their statutory
predecessors are of much more recent date than the
Land Transfer Acts. The first Land Transfer Act, so
far as New Zealand is concerned, was passed in 1870 :
whereas the first Rent Restriction Act in New Zealand,
from which the present Tenancy Aect springs, was
passed during the 1914-1918 War, The main intention
of the Tenancy Act—security of tenure and protection
from excessive rentals-—would be frustrated, if the
mortgagee could eviet the tenant. :

This interpretation is consistent with the reasoning of
the High Court of Australia in the leading case of
South-eastern Drainage Board v. Savings Boenk of
Australin, (1940) 62 CL.R. 603. The South-eastern
Drainage Amendment Act, 1900, of South Australia,
provided that the amount of drainage construction costs
apportioned to a land-owner under that Act should be
a first charge on the land of the land-owner, and that
such charge could be enforced by the Commissioner of
Crown Lands, as if he were the mortgagee under the
Real Property Act, 1886 {(which Aet is the South
Australian statute corresponding to our Land Transfer
Act). In 1912, the registered proprietor executed a
mortgage in favour of the Savings Bank of South
Australia, and the mortgage was duly registered under
the Torrens systemn. But, in 1908, a charge for
drainage construction had attached to the land. In
1912, when the mortgage was veégistered there wag no
notice on the Register-hook of the statutory charge.
The Court held that, first, as the statutory charge was
constituted by an Act Iater in date than the registration
statute, the provisions of indefeasibility of title had to
be read subject to the provisions of such later Act.
Secondly, as the charge for drain construction eosts did
not depend for ity efficacy on registration, being in fact
incapable of registration, it was not possible to apply
the pringiple of such cases as Assets Co. Lid. v. Meve
Roihi, {19051 A.C. 205; N.ZP.C.C. 275, and so regard
the statutory charge as being something intended to he
brought into conformity with the general registration
scheme. If the land s subjeet to the Land Transfer
Act, a lease for a term of yoars may be registered under
that Act; but the Tenancy Act applies to many tenan-
cies which could not be registered under the Land
Transfer Act, eg., weekly and monthly tenancies.
And there is nothing expressed or implied in the Tenancy
Act that tenancies protected thereby are to be subject
to any special principles of the Land Transfer Act.
Tn truth a literal reading of, and a more minute exam-
ination of, the Tenancy Act shows the contrary.

Section 46 of the Tenancy Act, 1955 provides that
Nonvithstunding anything to the contrary tn any Act [which, it
is submitted, would include the Land Transfer Act] or rule of
law, every tenancy of a dwellinghouse or property shall, subject
to the provisions of this Act, be binding on every mortgagee

—g
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of the dwellinghouse or property (whethor alono or togethor
with any other premises) and on every person elaiming under
or through sny such mortgagee, whether the fenancy has
commenced or is deemed to have commenced before or after
the commencement of this Act or before or after the creation
of the mortgage, and whether or not the mortgagee has con.
sented to the tenancy.

The words ‘tenancy ™, * dwellinghouse ”, and
“ property 7 are defined in s. 2 of the Tenancy Act,
1955, to which careful reference should be made, The

word “ mortgagee 7 is not defined in that Act; but,
it is submitted, in s. 46 of the Tenancy Act, 1955, it
includes the registered proprietor of an encumbrance as
well as the registered proprietor of a mortgages: to
give it a narrower meaning would appear to be eontrary
to the intention of the Act.

The words in s. 46, ** notwithstanding anything to the
contrary in any Act " appear most signiifeant. I see
no reason why the Land Transfer Act should not be
inctuded in the phrase “in any Aot .

The words in s. 46 “ subject to the provisions of this
Act ™ {(ie., the Tenancy Aet, 1955) are, at first reading,
somewhat puzzling perhaps; but I think that an
examination of the Act shows what they mean,

As proviously pointed out, the words  dwelling-
house "’ and * property * are defined. The Tenanecy
Act, 1955 does not comprise every class of property,
whereas a Land Transfer lease may be a lease of any
land subject to the Land Transfer Act, and, as we all
know, most privately owned land in New Zealand is now
subject to the Land Transfer Act.

Part " II of the Tenancy Aet, 1955 is headed,
* Application of Act™. Sections 6-9 of the Act are
under the heading,  Toial Exemptions ' ; and ss. 10
to 17 are under the heading, *“ Partial Exemptions ™.

Section 6 provides that where a building is erected
after the dato of the commencement of the Aet
{October 21, 1955), the Act shall not apply to the
building or to any dwellinghouse or properfy comprised
in it in respect of any tenancy for which an agreement
is entered into after that date. Section 7 of the Act
exempis from the provisions of the Act new tenancies
of dwellinghouses not let during the period of three
months before Qctober 21, 1955,

Section 8 exempts from the provisions of the Act
tenancies of dwellinghouses or camp sites (as defined) let
for & period of six weeks or less. (A mortgagee would
as a rule not be very much interested with tenancies
of mich short duration.)

Bearing in mind that the term “ property ” in the
Tenancy Act, 1955, has a Hmited application, we at
onee perceive the importance to Land Transfer leases of
8. 9 which reads .—

9. Where an agreement hag been entered into at any time
after the commencement of this Aet for the letting of any
property for a term of not less than four years, this Act shall
not apply to the premises or 1o any part thereof in respect of
that tenancy,

Most leases registered under the Land Transfer Act
are for terms of more than four years : indeed under the
*“ old system ”* a lease for less than seven years was not
registrable at all. However, it remains to bhe pointed
out that dwellinghouses are not within the ambit of
8. 9 (supra) ; but, again, leases of dwellinghouses are not
often registered under the Land Transfer Act : usually
dwellinghouses are let on a weckly or monthly tenancy,
although, I understand, that in England leases of
dwellinghouses for as long as minety-years are quite
common : perhaps the reason for this apparent diver-
gence of practice is that in England houses are usually
built of far more durable materials than wood subject to
the ravages of the borer.

<

THEIR LORDSHIPS CONSIDER.

By Coronus.

Mutual Wills: * The most receut judgment on the
effect of mutual wills made by husband and wife, with-
out independent evidence of any contract, is that of
Astbury, J., in In re Oldham, [1925] Ch. 75. That
learned Judge snbjected the authorities to a careful
examination, and came to the conclusion that the mere
fact that two wills were made in identical terms does
not of pecessity imply any agreement beyond that so
to make them, 1In the case before him he found that
there was not sufficient evidence of further agreement,
and that there was nothing in the authorities referred to
in the argument that constrained him to decide other-
wise,

“ Their Lordships agree with the view taken by
Agtbury, J. The case before them is one in which the
evidence of an agreement, apart from that of making
the wills in question, is so lacking that they are unable
to come to the conclusion that an agreement to con-
stitute equitable interests has been shown to have
been made. As they have already said, the fact of
making wills mutually is not, at least by the law of
England, evidence of such an agreement having been
come to. And without such a definite agreement
there can no more be a trust in eguity than e right to
damages at law.” Gray v. Perpetual Trustee Com-

pany, Litd., [1928] A.C, 391, 401, per Viscount Haldane,
giving the opinion of the Privy Council.

Ratification of Agent's Acts: * The first essential
to the doctrine of ratification, with its necessary conse-
quence of relating back, is that the agent shall not be
acting for himself, but shall be intending to bind a
named or ascertainable principal (I Halsbury's Laws
of England, Hailsham Ed.,, page 231; Heath v.
Chilton, (1844), 12 M, & W. 632, 638: Easiern Con-
struction €o., Ltd., v. National Trust Co., Lid. and
Schmidt, [1914] A.C. 197, 213). If the suggestion of
ratification in this case is analysed it comes to this, that
the agent having put some of the principal’'s money
in his pocket, the latter ‘ratifies’ the act. For the
reason given this is not possible as a legal conception,
since the agent did not take, and could not he deemed
to have taken, the money for himself as agent for the
principal. If the act had been authorized, the con.
tract between the principal and the agent would have
been the ordinary contract of loan. That indeed seems
to have been what McElroy suggested to Chambers,
if he suggested anything honest at all. There can be
no room here for the application of the dootrine of
ratification.”  Lord Maugham in Imperial Bank of
Canada v, Begley, [1936] 2 All E.R. 367, 374.
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IN YOUR ARMCHAIR—AND MINE.

BY ScRIBLEX.

Justice in Aetion.—In this coluran last vear, Scriblex
referred to the familiar controversy ag to whether what
Hewart, L.C.J., said in 1924 in R. v. Sussex Justices,
[1924] 1 K.B. 256, 259, was that it was of fundamental
importance that justice should not only be done but
should manifestly and undoubtedly ““be seen to hbe
done ** or whether the expression “* be seen to be done ™
should be *“ seem to be done.’ A correspondent in the
Sunday Times, writing from Amblesidc {where there is
little to do but direct visitors to the Lakes and read
books on angling) has again caused the controversy to
raige ite nnattractive head. However, in this instance,
Lord Horder, from his chair at the Athenseum, comes
out strongly in favour of “seen” ; while Sir William
Crocker, former President of the Mnglish Law Society,
claims that he was the solicitor in the case in which
the visual and not the imaginative verb was used.
Giving the latter what is hoped to he its final blow
are several other correspondents who rightly contend
that what matters is not the appearance of justice
but the real and tangible doing of it.

Baron Cooper of Culrogs,—Lord Cooper, who resigned
last year his offices of Lord President of the Court of
Session and Lord Juostice-General of Seotland, died in
July at the early age of 62. A great lawyer, a versatile
legal bistorian, and a fine classical scholar, he had in
addition a wide knowledge of electrical engineering,
no doubt acquired from his father who was Burgh
Engineer in Edinburgh, The harnassing over the
past ten years of the water-power of the Highlands
was greatly assisted by the report of the committee on
hydro-electric development in Scotland over which he
presided. It is said of him that “his clarity, his
lucidity, the order reigning in his mind, his capacity to
grasp the essential fact in & masd of detail made him
an ideal Judge . . . he had the faculty of reducing law to
simple terms and his addresses to juries never left them
in any doubt of the problems which they must resolve.”
In his pamphlet on The Scottish Legal Tradition—one
of his many contributions to legal history—he wrote :
“ Law is the reflection of the spirit of the people and so
iong as the Scots are conscious that they are a people
they must preserve their law,”

Jury Confusion.—A writer in the Lew Times, in deal-
ing with the difficulties experienced by seventeenth
century juries in making up their minds, attributes the
blame to counsel who prevented by their speeches the
clear facts of the case from being understood ; and,
in support, he guotes an anccdote from A Guide fo
Jurymen, a manual of advice published in 1560 : * At
a certain trial, after the state of the cause was set forth
in the declaration, the counsel beginning to speak,
the foreman of the jury calls to the judge, and tells
him he had an humble suit to his lordship. * Well
says the judge,  what is it ?° My lord,” says he, ‘it
is that now the state of the cause hath been set forth
we may proceed immediately to the examination of
witnesses and so give our verdiet whilst we remember
what s material, and that we may spave the labour of
these gentlemen, the counsel on both sides, who, I see,
are prepared to speak largely; for truly, my lord, if

they fall to work as they use to do, our understandings
will be so confounded by their long discourse and many
niceties as we shall not be able so rightly to judge thereof
as now we shall” This was his humble motion ; but
the judge, having formerly been a pleader, laughed at
the honest man, and so did all the court, exeept some
plain people that had so little understanding as to
think there was some reason in it.”

Sturgeons and Whales.—The recent present to the
Queen of an outsize sturgeon calls attention to the fact
that at one time these fish when captured in the Thames
above London Bridge might be claimed by the Lord
Mayor : captured elsewhere, they were the property of
the King as royal fish, The custom appears to have
arisen from the high esteem in which the flesh wasg held
by former sovereigns. Henry I is said to have pro-
hibited consumption of sturgeon flesh at any table other
than his own. What the split-up was as between
sovereign and consort does not appear to be recorded,
but Blackstone notices a curious distinction made by
the old legal anthorities in respect of the whale. This
had to be divided between the King and the Queen,
the King taking the head and the Queen the tail, the
reason assigned being that the Queen might have the
whalebone for her wardrobe. Not a very convincing
reason either, since the whalebone is found in the head
and not in the tail.

Our Bulging Statutes.—According to Members’
Circular (No. 10} supplied to members of the Wellington
District Law Society by ifs energetic secretary, there
were passedl during the last Session of the House no
less than 128 Acts, Some of the more impottant ones
were the subject of consideration and revision by the
Statutes Revision Committee, but it is safe to assume
that not a single member of the Assembly will have read
and grasped even a fifth of this legislative deluge, and
possibly the Law Draftman is the only person who has
read them all. * Equity is a roguish thing.”” Selden,
in his Table T'alk says that ignorance of the law excuses
no man. " Not that all men know the law, but
because ’tis an excuse every man will plead, and no
man can tell how to refute him.” All that Seriblex
can say is that he would hesitate to back any praetitioner
to win a large prize in any yniz based upon the
statutory crop of last Session, ranging as it does from
adoption to - wills, with dieticians, dogs, potatoes,
rabbits, music teachers, opticians, and land agents
thrown in for good measure. The good lawyer of the
past was the one who assimilated legal principles; but
the smart one of the future, well equipped with some
legislative geiger counter, will be the one who can find
where things are.

From My Notebook.— ** There was once a professor of
law who said to his students : - When you're fighting a
case, if you have the facts on your side hammer them into
the jury, and if you have the law on your side hammer it
into the judge’. “But if you have neither the facts
nor the law 7' agked one of his listeners. “Then
hammer hell into the table’, answered the professor.” —
W. Somerset Maugham in A4 Writer's Notebook.

p)
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NEW ZEALAND LAW SOCIETY.

Meefing of Council.

A Moeeting of the Council of the New Zealand Low Soclety
was held at the Supreme Court Library, Wellington, on Friday,
Augugt 5, 1955.

The Societies represented were: Auckland, Messrs. D. L.
Bone{proxy), B. C. Haggitt, 5. I. E. Welr and H. R. A. Vialoux ;
Canterbury, Messra, T. A. Greason and A, L. Haslam ; Gisborne,
Mr. R. E. Gambrill; Hamilton, Mr. 8. Lewis; Marlborough,
Mr. A. G. Wicks ; Nelson, Mr, I. E, Fitchett; Otago, Messra.
4. R. M. Lemon and ¥, M. Hanan ; Southland, Mr. E. H. J
Preston ; Taranaki, Mr, R. 0. R, Clarke ; Wanganui, Mr. A. A,
Barton; Westland, 3Mr. A. M. Jamisson; and Waellington,
Messrs. A. B, Buxton, R. L. A. Cresswell (proxy), R. Hardie
Boys, 1. H. Macarthur.

The President (Mr, T. P, Cleary} occupied the Chair. The
Treasarer (Mr. D. Porry} was also prasent.

The late Sir John Ileed: The following resolution was
carried i—

‘“ That this Council records its acknowledgment of the very
great service which was rendered by Sir John Reed as a
Judge and the service to the Profession which before his
appointment he rendered on our own Couneil,”

The President reported that messages of sympathy had
already been sent to the members of Sir John Reed’s family.

Sty Alexander Johnstone: The following resolution was
carried \—

* That the Council and members of the New Zealand Law
SBocioty desiro to express to Sir Alexander Johnstone their
great appreciation of his invaluable and long service to the
profession, and the Council tenders its best wishes to him on
his attainment of fifty years at the Bar and its hope that he
will have & long and plessant period of case in front of him.”

Dr. R. @. Storey: The President reported to the meeting

1. Ways and Means of Improving Facilities for Legal Aid
for Foreign Nationals, whether Resident or Non-resident,

2. Immigration and Naturalization,

3. Difficulties arising in connection with Taking Evidence
Abroad.

4. Human Rights.

6. Proposals for an International Code Regulating the
Handling of Preperty of Enemy Nationals and Residents in
Enemy-occupied Territory.

Closer Liaison with Member Organizations.—It was the
unanimous sentiment of the Councillors present at tho meeting
that every effort should be made to enlist the full support and
co-operation of our National Member Organizations. The
LB.A, was formed in the firm belief that the organized Bar
of the countries of the world could exert a force and achieve
results which could not be accomplished by associations
limited to individual members of the legal profession. To
the maximum extent possible, the Acting-Secretary-General
was directed by the Executive Council to work with and
through the National ¥Member Organizations, or representatives
or committees designated by them. It was realized that for
effective and efficient action, a Member Organization may
wish to establish a liaison representative or a top-level com-
mittes t0 co-operate with the TB.A. This procedure is in
use by several Member Organizations, and has been found to
be quite effective. If your Association does not now have
such & representative or committee, may we suggest that you
give it consideration,

Plans for the Ozlo Conference.—For the 1956 Conference,
it is particularly desired to have papers written by outstanding
members of our Member Organizations on the various subjects
on the Agenda which are of interest to them. Acvordingly

that Dr. R, G. Storey, Past President of the Amevican Bar we shall much appreciate your reviewing the subjects on the
Association and President of the Inter-American Bar Association, Agends, as prom%%ly a8 pgﬁlble, 50 tha.gt your Ojrgamzatlon’:’-

had recontly been visiting New Zealand. The President said k £ to which of the topicg it wishes
he \_svished to recor_d tho &ppreui&tilon of the N'e_w. Zealand Law ?;ﬁ%;n fe;r;g;omn&ponegs 1;;;1525.: O%rhecn g degisio‘fric haﬂwﬁe;x
Society to Mr. Weir and his Council for entertaining Dr. Storey reached, we shall appreciate being advised ss soon ag possible,
during his stay in Auckland, and alse to Mr. Gresson and Dr. giving us the topics which you have selected and the names of
Haslam for entertaining him while in Christehureh, and for their your mermbers who will Write the vaTious papers or paper.
kindness in extending thair hospitality to Dr. Storey during his This will permit the early designation of the Bepportewr and
stay in their cities. the two commentators. We should like to have sn outline
International Bar Association: The following letter was of the paper submitted not later than October 1, 1945, with
received from the Association :— ) the paper in final form to be filed with our Norwegla,n Member
April 5, 1855. Organization not later then March 1, 1956, It will greatly

The Lxecutive Couneil, at ity meeting in New York, on
March 13, 1953, elected Loyd Wright, Esq., of Los Angsles,
California, currently President of the American Bar Associ-
ation, as Speaker of the House of Deputies and Chairman of
the Executive Council, to fill the vacancy created by the death
of George Maurice Morris,

The Council also accepted the invitation of Den Norske
Sakfrerforening to hold the Sixth International Conference
of the Legal Profession in Oslo, Norway, from July 23 to 28, 1956,

We are informed by our Norwegian Member (rganization
that hotel space in Oslo in July, during the height of the
tourist season, is scarce.  Accordingly, members of the legal
profession planning to attend the Conference are urged to
makeo their hotel and travel arrangements well in advance—
six months before, if possible. Information concerning travel
and hotsl fucilities will be sent to you m due course.

Conferenco Topies for 1956.—The following topics were
tentatively seleeted for discussion at the Sixth Conference in
Plenary Sessions and Symposia i—

1. International Ship-building Contracts — Particularly
Legal Problems in connection with Finance and Security.

2, Foreign Divorces—Problems arising and Possible Solu-
tions.

2. The Legal Profession—The Work of the Organized Bar
in Furthering the Legal Profession and its Public Services.

4. Administration of Foreign Estates—Problems of Exeecu-
tors and Possible Selutions.

5, Buggestions for Alleviating Hardships arising irom
Soversign Immunity in Tort and Contract.

6. Buggestions for Tmprovement of International Treaties
to Avoid Double Taxation.

At the direction of the House of Deputies, the following
topics discussed at pravious conferences will be considered
in Committee meetings :—

simplify matters if our Member Orgamzatlons will AITANGO
to duplicate or print their papers, and to file sufficient copies
so that full distribution may he made to prospective.Con-
ferees well in advance of tho Conference. Only in this way
can we achievo an intelligent and effoctive participation .in
the work of the Conference, The mechanics and procedure
for the submission of papers will be developed more fully
by consultation with the Norwegian Bar Association, sand
Members Organizations will be mmformed at a later date
concerning format, length of paper, preparation of summary,
ate.

Publicity.—Membher Organizations are particularly requested
to give full publicity concerning the Norwa¥ CONFERENCE to
their members.

Service of Notices by Telegraph: The following letter was
received from the Director-Genecral of the Post and Telegraph
Department :—

Just over two years ago, the tun‘b]On of delsting from the
Post and Telegraph Act, 1928, Sections 179-184, inelusive,
which provide for the serving ‘of notices by telegraph, was
represented to your Society. Inyourreply dated 5th October,
1953, it was suggested that as members of the profession were
probably not aware of the existence of the provisions, the
matter be held over for a pericd.

The Act is now in the course of revision. It is proposed to
take the opportunity to delete the sections referred to, unlesy
your Society has any strong objections. As mentioned in
my letter of the 15th May, 1953, no Notices had been trans.
mitted by telegraph during the preceding fifteen years;
nor has the service been used since the matter was raised
with you two years ago.

It was resolved to inform the Director-General that the
Society had no objection to ss, 179-184 inclusive being doleted
from the Post and Telegraph Act.

I——_—_



