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THE ADOPTION ACT 1955.

N the most recent number of the (eaadian Bar Review,

which has just come to hand, the whole issue is

devoted to ** The Legal Effects of Adoption” hy
Professor Gilbert D. Kennedy, Professor of Law, Univer-
gity of British Columbia (33 Caradien Rar Review,
752-875). In an editorial note, explaining the devoting
of a whele issue to a single article, it is said that the
subject is of wide interest in Canada.

The learned author of the article says that, during the
last generation or two, the trend in English-speaking
countries has been towards making the adopted child, in
all relationships, a member of 9 new family and no longer
a member of the old. But the full implications of the
trend have not yet been appreciated in most jurisdie-
tions by draftsmen, Legistatures, and the Courts. Afier
an extensive review of statutory adoption laws in one
form or another in most parts of the Commonwealth
{England, Scotland, the ten provinees and two territories
in Canada, the six Siates of Australia, New Zealand, and
South Africa) and in all States in the United States, he
comes to the conclusion that **New Zealand offers an
excellent example of legistation dealing with the etfect of
anh adoption order . He refers to s. 21 of the Infants Act
1908, as enacted by s. 2 of the Infants Amendment Act
1936,

Throughout his lengthy article, Professor Kennedy
returns again and again to this feature of New Zealand
adoption law; and, finally, he provides a model section
as a pattern to which exceptions may he added or
subtracted. Tt iz our 8. 20 of the Infantz Act 1908,
unchanged as to the effect of an adoption order, but in
a slightly expanded farm.

This brings us to & consideration of the Adoption Act
1855, which came into force on October 27, 1133,

I
TEE ACT (GENERALLY

The new statute has made considerable changes in the
law and practice of adoption. It creates a new code to
safeguard the welfare and rights of children, who are, or
may become, the subjects of an adoption order. At the
same time, it retains what was best in the previous legis-
lation, partiendarly a great portion of Part 111 of the
Infants Act 1908, which was confined to the adoption
of children.

The general purpose of the new legislation: is the greater
protection of the adopted child, side by side with atten-
tion to the rights of the adopting parents.

It is being increasingly recognized overseas that an
adoption order should not be made finally nntil there has

heen an opportunity for an independent person to observe
the child’s reactions to its proposed new home and
parents, and the reactions of the parents themselves to
having the child in their home. In England, it is obliga-
tory for a child to have resided in its new home for at
least three months hefore an adoption order is made. A
similar provigion exists in other countries.

In the child’s best interests, therefore, the new Act
provides that there must be an investigation of the home
conditions of the adoptive parents by a Child Welfare
Officer, whose prior approval must be given before the
placement of a child under fifteen years of age in its new
home. Suech approval remains in foree for a month after
it has heen graunted.

An interim adoption order must be madde on the first
instance. An application for an interim order for adop-
tion must be made within one month, and the Court
must have before it a report on the proposed home and
parents and & recommendation from a Child Welfare
Officer, in addition to any other reports the Court may
require.

In making an interim adoption order, the Court gives
a tentative approval of the application for adoption,
untess apecial vreumstances render it degirable that an
adoption order should be made in the first instance,

The adoption order may not, except in special circum-
stanoces, he made nntil after the child has resided in the
adoptive parents’ home for six months.

The Court is empowered to make adoption orders,
whatever may be the domicil of the applicant or the
child : see fn re B, { An Infani), (1954) 8 M.C.I. 254.

The new statute makes some changes in respect of
eligibility to adopt a child under twenty-one vears of
age. The former provisions in the Infants Act 1908
required a wide age-difference in the case of an unmarried
persoi adopting a child of the opposite sex, but they
were silent on other points, such ag a minimum age for
an applicant. The new statute specifies the minimum
age of an adopting parent, and the minimum difference
in age between an adopting parent and the child who is
being adopted. An adoption order may be made in
favour of a hushand and wife, or of one of them with the
consent of the other.

ConsuxTs To ADOPTION

Before the Court can make any interim adoption order,
it must have before it the consents to the adoption of all
persons whose consents must be filed in the Court.

Certain extensions and minor changesin the previonsly-
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existing law are made in the new statute in respect to
consents to adoption. If the prior consent of the Superin-
tendent of Child Welfare is given, any parent who desires
to have his ov her child adopted may in writing appoint
the Superintendent as the guardian of the child until the
child is legally adopted, and may impose conditions with
respect, to the religious denomination and practice of the
applicants or any applicant to adopt the child or as to the
religious denomination in which the applicants or appli-
cant intend to bring up the child. When so appeinted,
the Superintendent may give such consent to the adop-
tion as is required from the person who appointed him as
the guardian of the child. Any such appointment by the
mother of & child is void unless the child is at least ten
days old at the date of the appointment.

The consent by any parent or guardian of the child to
arn adoption may be given (either unconditionally or
gubject to conditions with respect to the religious de-
nomination and practice of the applicant or as to the
religious denomination in which the applicants or
applicant intend to bring up the child) without the
parent or guardian knowing the identity of the applicant
for the order. The consent by the mother of a child
to an adoption is not admissible unless the child is at
least ten days old at the date] of her executing the
vonsent document.

The Court tay dispense with consent in the following
cases : (1) if the parent or guardian has abandoned, or
has persistently neglected the child or failed to maintain
or exercise the normal care of parenthood in respect of
the child, or is unfit by reason of physical or mental
incapacity to have the care of the child : and in any such
case, reagonahle notice of the proposed adoption order
has heen given to the parent or guardian: and (i) if a
licence hag been granted in respect of the child under

SUMMARY OF

AIR LAW,
Alr Carviers’
Journal, 724,

Liability : The Hague Protacol. 1047 faw

BY-LAW,

Milk Authority—Hours for Deltvery of Mk~ Linited fours
of Delivery onerous on Milk Vendors---Small Extension of Time
not Detrimental te Consumers—By-luw unreasonable—Milk:  Aet
18944, ¢, 83. A by-law of the defendant Board, made pursuant
to the powers conferred on it by s. 83 of the Milk Act 1944,
provided as follows: ““ 3. From and inecluling the [5th day of
Qctober in any year up to and including the 14th day of April
in the next suceeeding year, no Milk Vendor or other person
engaged in the retail delivery of milk shatl deliver milk to or at
any «dwallinghouse after the hour of seven am. on any day.
4. From and incliding the 1ith day of April up to and including
the 14th day of October in any year, no Milk Vendor or other
person engaged in the retail delivery of milk shall deliver milk
to or at any dwellinghouse after the hour of eight a.m. on any
day.”” The applicant, a milk-vendor, moved to quash or
amend the by-law, on the grounds that the hours fixed by it
for delivery of milk—namely, the prohibition of delivery later
than 7 g.n, in summer and 8§ a.m. in winter—were unreasonable,
Heid, That cls. 3 and 4 of the by-law were unreasonable, in that
the limited hours of delivory were onerous en a substantial
proportion of the milk-vendors, and, to that extent, the by-law
was unreasgnable from their point of view, and if such hours
were extended by a further hour, enly 20 per cent. of the
consumers, &t the most, would suffer a delay in delivery, and the
embarrassment to them caused by a small extension of time
would not be very gerious; and that those two clauses of the
by-law should be quashed, Quaere, Whether s, 83 (2) of the
Milk Act 1944, whereby the Governor-General may, by Order in
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s. 40 of the Adoption Act 1950 (UK.} or under any
statute of a Commonwealth country for allowing a child
to go abroad for adoption.

Tur EfFFECT 0F AN ADopTiOoN ORDER

The section dealing with the effect of an adoption order
iss.16. This substantially reproduces s, 23 of the Infants
Act 1908 {as substituted by s. 2 of the Infants Amend-
ment. Act 1950). (This is the section which earned the
approval of Professor Kennedy in his study of the legal
effects of an adoption order in the Canadian Bar Review,
to which reference has already been made,) The adoption
order shall not affect the vace, nationality, or citizenship
of the adopted child. The child acquires the domieil of
the adopting parent or parents, and such domicit is to be
thereafter determined as if the child had been born in
lawful wedlock to such parent or parents. The domicil
of origin of the child is not affected.

Under specified conditions, overseas adoptions are
given the same force as adoption orders made under the
provisions of the Act. No restriction is placed on the
effect of overseas adoptions to which it does not apply.

MAORI ADOPTIONS

A notable feature of the new Act is that its provisions
apply in respect of any person, whether a Maori or not,
in respect of any child. Where the applicant or one of
the applicants for an adoption order is a Maori, and the
child is a Maori, the application is to be made to the
Maori Land Court, All other applications are to be made
to o Magistrates’ Court.

In our next issue, we propose to examine the new
Act in more detail, with particular reference to the
provisions which appear in it for the first time.

RECENT LAW.

Counecil at any time, disallow either in whole or in part any
by-law muade under s, 83 if in his opinion the by-law is unreason-
able or undesirable, vestricts the jurisdiction of the Court in
proceedings in which a by-law is attacked on the ground of
unreasonableness,  (rady v. Hutt Valley and Bays Metro-
politan Milk Board, (8.0, Wellingtou. Oectober 21, 1953.
McGregor J.)

DIVORCE AND MATRIMONIAL CAUSES.

Consertium  and  gervitium, 2§ Awstrelinn Law Journal,
321, 380, 428,

Separation-—Three Years” Separation—Husband’s  Pelition—
Dieed of Sepuration contuining Condonation Clause and Covenant
tiy Wife not to take Proceedings against Husbund in Kespect of
Previous Misconduct—Such Agreement No Bar to Wife's adducing
Ewidence in Relotion to Petitioner’s Wrongful dets or Conduct os
leading to Separation—IDivorce and Muairimonial Couses Act
1928, 8s. 10 (1), 18. A party to a doed of separation is debarred
from rcommencing procecdings based on acts of miseonduct
which have been withdrawn or forgiven by virtue of a sub-
sequent agreement for separation or based on any causs of
ecomplaint in respect of which such party has agreed not to
cominence or prosecute any procecdings. {Bose v. Rose,
(1882) 7 P.ID, 225, on app. (1888) 8 P.D, 98 ; Russell v. Bussell,
[1035] P. 80; and H. v. H. [1938] W.N. 273; [1838] 3 All
E.R. 4184, followed.) The innoeent party is, however, not
debarred from setting up such earlier aects of misconduct as &
defence to proceedings commenced by the party allegedly guilty.
No act of the parties, even if such act were binding to the
extent that it amounted to a valid contract not to oppose the
making of & decree as provided in the latter portion of s. 18 of
the Divorce and Matrimonial Causes Act 1928, can affect the




Cowrb in exercising the discretion conferrnd on it by the carlier
part of 8. 18 as to whether or not a decres should be made.
(Gooch v. (Foock, {18537 P. B8, applied. Chapman v. Chopman,
[1926] N.Z.LR. 201; [1926] (AL.R. 171, followed.y The
conduct of the parties before the scparation ag weil as their
subsequent eonduct in relation to the observance or otherwise
of their regpective obligations under the deed of separation are
relevant to the question of the exercise by the Court of its
discretion under s. 18 as to whether or not a decrce should be
made. Consequently, a deed of separamtion agreemnent con-
taining a condonation clause and a further provision rhat the
wife (respondent} should not st anv future time take any
proceedings against the busbaud in respect of any misconduct
or slleged misconduct committed or alleged to have been com-
mitted by him before the date of the deed of separation agree-
ment is no bar to the admission of evidense of such acta ov
conduct at the hearing of the petition on the issue of the cause
of the separation. The husband petitioned for divarce on the
ground set oot in & 10 () of the Divorce and Matrimonial Canses
Act 1928, The parties were married on November 5, 1929,
and the husband left the matrimonial home on Ootober 20,
1947.  Shortly afterwards, the wite filed a petition for judicial
separagion, alleging cruelty on the part of the husband., On
September 22, 1848, a deed of soparation was entercd intoe
between the parties, a term of tha seitlement being that the
wife would make application to have the petition for judicial
separation disrmissed.  Later this petition was  disrissed.
The dead of separation contained, inter alia, the following coven-
ants on the part of the wife, ‘' 2 {(d) That the wife will notl at
any futore time take any procesdings against the hushand in
respect of any misconduct or allegad misconduet committed or
alleged to have been committed by himn before the date hereof
and wiil apply to have the patition for judicial separation filed
in the Bupreme Court of New Zealand at Wellingtan on the
12th day of December 1947 dismissed, (¢) That any misconduct
or alleged misconduct commisted ov alicged to be committed
by the hushband before the date hereof {which the husband
demnies) shall be taken by this agreement to have been condoned
and shall not be relied upon or pleaded in bar in the event of
the husband seeking a divorre founded upon three years separ-
ation as from the date herecf” (n a preliminary argument
as to whether the wife conld call evidence ag to the wrongful
acts or conduet of the petitioner, to which, it was alleged, the
separation was due, Held, 1. That, whether or not the respondent
was bound by her agreement not to plsad in bar the wrongful
conduct of the petitioner, the condonation of such wrongful
conduct was ineffective in so far as the present proceedings
were coneerned ; and such wrongful eonduct eould be both
pleaded and adduced in evidence in support of a submission
by the respondent that the Court’s discretion should be exercized
againgt the petitioner. 2. That, aceordingly, the respondent
waa entitled to call the evidence she sought to adduce in relation
to the petitioner’s alleged wrongful acts or conduct to which,
it was pleaded, the separation was due. Scounders v. Saunders.
(8.C. Wellington. Cetober 18, 1855. MceGregor 1.}

Seven Vears' Sepayation-—Descrtion—Husband Patitioner with
Animus Deserendi continuirg during Seven Years Period—-Wife
in Mental Hospital—{nsention of Desertion not communicaled to
Wife—Suck Communication not required— Undefended Suit—
Decree nisi—Divorce and Muatrimonial Cawses Adet 1928, ss.
19 {jj), 28. A husband petitioned for dissolution of marriage
on the ground set out in s. 10 (#) of the Divorce and Matri-
monial Causes Act 1928, as added by a. 7 (1] of the Divoree and
Matrimonial Causes Amendment Act 1953, that the parties
were living apart and had been living apart for not less than
seven years from January 24, 1947.  The suit was not defended.
The respondent was committed to a mental hospital on
December 1, 1927, and after one month’s probation. she was
discharged “ recovered ™ on August 21, 1928, On six subse-
quent: cocasions, she was a voluntary boarder in that institution
for periods of six months, ten months, two years and eight
months, one year and five months, and, finally, for over seven
years from January 24, 1947, until August 19, 1954, when she
was discharged ‘“ recovered *. At the time when the respon-
dent entered the mental hospital in January, 1947, the petitioner
said he had made up his mind that he could nat live with her
again ; and he had not done so.  Held, 1. That the petitioner’s
decision in January, 1947, ghowed an animus desersndi on his
part ; it wag not necessary that such intent should have been
communicated to the respondent: and he had retained that
intent during the whole period since January 24, 1047. [ McRastiv
v. MeRostie, [1955] N.Z LR, 631, applied, Wilson v. Wilson,
11955) N.Z.L.R. 175, distinguished.) 2. That there was no
reason for exercising a discretion against the petitioner under
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the earlier part of 5. 18 of the Diverce and Metrimonial Causes
Act 928 and, as there was no opposition to the deeree sought,
the second part of a. 18 did not apply. Marrio#t v. Marriott.
(5.C.  Christchureh.  October 20, 1955,  Hutchison J.)

ESTATE PUTY.

Diselaimers and Latate Duty. 106 Low Jowrnal, 755.

EVIDENCE.

Recent Complaints, 25 Seficitors” Jowrnal, S06.

HUSBAND AND WIFE,

Jomt Family Home—Decree for Judicial Separation—Wife
and Children Neing o Family Home —Wife Settlor of Joint
Family Home— Application by Her for Cancellation of Joini
Frmaly Home Certificoie—Considerafions moving Court fo refuse
Such  Application—Order in Wife's Favour for Possession of
Foamily Home —Joint Family Homes Aet 1950, s. 11. The
wife, petitioner in a suit for judicial separation, on reeeiving a
decree in her favour, applied, under s. 11 of the Joint Family
Homes Act 1950, for an order giving sole possession to her of
the joint family home of the parties and cancelling the regis-
tration of the Joint Family Home Certificate relating to the land.
The custody of the five children of the marriage, who were aé
howe with the applicant, was given o her. The petitioner
was the settlor of the joint family home, and the respondent
had an interest in it. Held, 1. That the effect of making an
order cancelling the Joint Family Home Certificate would be
to put the family home back in the name of the petitioner,
she having been the settlor, and it would be unfair to vest the
house back in the petitioner without soine compensation or
payment to the respondent who had an iitorest in the property.
2. That, as the parties were still husband and wife, though
separated by a decree for judicial separation, it would be un-
desirable to catieel the Joint Family Home Cersificate, which would
destroy, or tend to destroy, the possibility of reconciliation.
3. That the effect of the registration as a joint family homs is to
afford & good deal of security to the children of the marriage,
which would not be rnproved by cancelling the Joint Family
Home Certificate ; and, if an order for cancellation were made,
it would lend to have a detrimental effect on the relationship
between the father and the children. (Sutherlund v. Suther-
land, [1955] N.ZL.R. 39, referred to.) 4. That an order for
the possession of the family horne should be made in faveur of
the petitioner ; but no order would be made for the cancellation
of the registration of the Family Home Certificate, but without
prejudice to any subsequent application which the petitioner
may be advised te make. Sheoflon v. Shogon. (S.C. Gis-
borne.  November 25, 1855,  Hutchison J.)

Married Waomen's Property—Wife materially assisting  in
Conduct of Service-Station Business— No Contribution by Wife
towards Purchase of Land and Erection therson of Dhwelling—
Intention of Parfies that Business a Joint Venture—Sale of
Business and Goodwill—Wife's Beneficial Interest in Business
represented by Part of Proceeds of Sele—Wife entitled to Half
Proceeds of Sule of Goodwill—'"* Property " —Married Women's
Property Act 1952, ss. 15, 19, In 1939, the husband purchased
a vecent section, aund, in 1841, ha built a service stetion,
garage, and dwelling thereon with his own and borrowed
money, to which no contribution was made by the wife.
The title wea throughout in the name of the husband. Before
the erection of the combined dwelling and service station,
the wife had cartied on & confectionery shop, the profits of
which were used for household expenses, She worked
during long hours supplying petrol apd oil to custaomers
of the serviee station, and she materially assisted in the con-
duct of the business, The parties separated in April, 1954.
In 1954, the building was sold, and, after repayment of mortgage
maneys and the expenses of sale, ete., the net proceeds amounted
to £4,257, including £1,500 for goodwill, of which the sum of
£2,100 was, by agreement, retained in trust by the hushand's
solicitors pending determination of an application by the wife,
under s. 19 of the Married Women’s Property Act 1952, for an
order that the wife had a beneficial interest in the property or
the proceeds of tho sale thereof, and was entitled to share in
such proveeds. Held, 1. That it was the intention of the parties
that the business in which they were both engaged was a joint
venture, to provide for them both during their joint lives, and
that the wife should have a beneficial interest therein; and,
on that understanding, she devoted her not inconsiderable
efforts to promote its success, with the result that, up to the
time of the sale of the business, the wife had a beneficial interest
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therein. (Masters v. Masters, [1954] N.Z.L.R. 82, and Peychers
v, Peyehers, [19351 N Z.L.R. 564, applied.) 2. That the property,
in which the wife had a beneficial interest was represented by
a sum of money held in the husband’s solicitors’ trust account ;
and s, 19 of the Married Women's Property Acet 1952 envisages
that a fund may be ** property " in the same way as any other
elass of property : and s. 15 recognizes that money may be a
species of ““ property . (Rimmer v. Rimmer, [19533] | Q.B.
635 (1952712 AR E R, 803, and Boarrow v, Barrow, [ 1946 N.Z.1.R.
438 ; [1946] GL.R. 245, followed.  Tunstedl v, Tunstall,
[1953] 1 W.L.R. 770: [1953] 2 All B.R. 310, referred to.)
3. That, as the contribution of the wife by way of services was
for the presorvation and advancement of the business and no
eontribution was made by her in regard to the purchase of the
land or the erection of the buildings and plant, the order in
favour of the wife should be limited to the procecds of the sale
of the goodwill of which she should veccive half (£750).
(Rimmer v. Rimmer, [1953] 1 Q.B. G3; [1952] 2 All L.R. 883,
and Newgrosh v. Newgrosh, (1958 {unreported). applied.)
Dillone v, Ihllon. (S.C, Christcharch.  October 12, 1953,
MoGregor J.)

Payments by Wife to Husband while lving together—Payments
made on Puith of Representadions that Husband would cese Assoe-
tation with Another Woman—Such Assosietion retwined —Moneys
not Unconditional Gifts —Amount therenf repayable to Wife.  Man-
eys paitd by & wife to her husband, at his request when they were
living together, in consequence, and on the faith of his ropresent-
ations that he had abandoned and would not renew an association
which he had formed with awother woman, when he was in fact
retaining that association, are not unconditional gifts, but are
repayable by him when those representations are proved to have

heen false. (Twrnbwdl v. Duvdd, [19027 A.C. 429, and Mergier v,
Mereier, [1903] 2 Ch, 98, applied.}  Paltridge v. Pollridge,
(5.C.  Auckland. November 9, 1985,  Stanton 1}

Summeons for an Order as to Title to lwellinghouse, filed—
Question i Diepade resolved before Proceedings token to bring it
before Court—Summons later brought on for Hearing—Swmmons
obselete—Married Women's Property Aet 1952, s. 15.  Where,
after an application for an order under s. 1% of the Married
Women's Property Act 1952 has heen filed, the disputed question
bhetween the parties is rosolved between them before any proceed-
mgs are taken to bring the application before the Court, there is
no gaestion between the parties for the Court to try and deter-
mine; and the application, when brought on for hearing, should
be dismissed. Volpicelli . Volpicelli. (84, (In Chambers.)
Wellington, November 17, 1135. Barrewclough ("3

INTERNATIONAL LAW.

Eurcpean Humsn Rights Convention.
739,

NG Lree Jowrnad

LANDLORD AND TENANT.

Lease—{Covenant io repair —Action for Damages for Breach
brought during Term-—Mensure of Damages -Onus o Lessor
to prove Amount by which Value of Roversion diminished by
Failure to perform Covennnt—dAssignee of Lease fiable only for
such Breaches of Covenant oconrring whilte He halds Premises us
Assignee.  In an action by the lessor claiming damapgesx for
breach of a covenant to repair brought during the continuanes
of the tertn of the lease, Lhe rueasure of damages is the dinnn-
tion of the value of the reversion by reason of the failure of the
lessee to perform the covenant. The onns is on the lessor to
prove the amount by which the value of the reversion has hesn
diminished by reason of any proved breach of the covenannt 1o
repair. (Conguest v. Fbbefts, [1806] A, 490, roferpnd to.)
An agsignee is lisble anly for such breaches of covenant as oveur
while he holds the premiscs as assignee, and not for breaches
which were complete when he took his assignment.  He must
perform the covenants even in respect of repairs then necessarc,
but he is not persenally liable in damages for an antocedent
breach as such. (/n ¢ Green, [1923] GL.R. 726; Church-
wardens of St. Saviowrs. Southwark v. Swmith. (1762) 1 W, BL
3515 96 BWR. 195; and Coward v. Gregory, (1866) I.R. 2 {.P.
153, explained.) A covenant in a lease was in the following
terms : * That tho lossee will from time to time and at all
times during the said term well and substantislly repair cleanro
maintain and keep all now buildings whick may at any time
during the said term be erected on and all additicns made to the
said demised premiscs and the walls, fences, drains and appur-
tenancos theroof with all neccssary reparations cleansings and
amendments whatsoover except in caso of destruction ov danage
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by fire.””  This covenant did not impose an obligation to do all
that a prudent and far-seeing owner might be prepared to do
in his own best intorests. 1t was a covenant to repair and
maintain, that is to say, a covenant to do from fime to time such
repaits and maintensncee as wore necessary and proper. Obser-
vations as to the assessment of damage for non-repair eausing
diminution of the value of the reversion. [Ansiruther-Gough-
Calthorpe v, McOseor, [1924] 1 K.B. 718, applied.} Sleeman
and Others v, Colopial Distributors, Lid., (FKlectronic Engineers,
Fidd., Third Porty). (B0, Christebureh.  September 21,
1855,  F. B. Adains .[.)

MASTER ARD SERVANT.

Ligbility of Servant -Neglinence- - Whether lable in Contract or
Tort—Jowd Tortfeasor’s Common-law Bights to  Contribution—
Exemption— Tmplied Terms of Contract of Szarvice— Whether Master
required to insure Sercant aguinst His Own Negligence—Duty to
insure  Servanls  using  Vebicle  on Road—Injury o
Fellow Workman- -Damages- —emotencss—Servant’s Negligence—
Master’s Ldability to Third Party —Recovery from Servant—Law
Reform (Married Women und Tortfeusors) Act, 1935 (25 & 26 Geo.
Ao 3, s 0 (D—Law Reform Aet 1936, 5. 17 (2. While backing
his lorry in the yvard of a slaughter-house to which he had been
sent to collect waste, the defendant, a lorry driver employed by
the plaintiffs, negligently raninto and injured his father, who was
alsp emploved by the plaintiifs on the same work. The father
obtained judgment for doamages for negligence against the plain-
tiffs.  The plaintiffs’ insurers, acting in the plaintiffs’ name by
virtue of a term (condition 2} in the contract of insursnce but
without consalting the plaintiffs, brought an action claiming
dsmages for nogligence or breach of contract against the defend-
ant, the writ being issned n week before judgment was obtainad
by the father against the plaintiffs. Preliminary objection that
the writ was premature having been taken by the defendant, a
second action was allowed ta be brought and consolidated with
the fivat action.  Held, {Denning L.J. dissenting): the plain-
tiffs were entitled to recover in damages from the doefendant the
amount for which they had beon madeliablo to his father because :
1. The defendant was in breach of an tmplied term in his contract
of serviee with the plaintiffs that he would drive with reasonable
care and skill { Harmer v, Cormelins, (1858) 5 C.B.N.S. 236, dictum
of Warrington L.J. in Weld-Blundell v. Stephens, [1919] 1 K.B.
at p. 36, and Jones v. Manchester Corgn., [1852] 2 All E.R. 125,
applied); and the damages were not teo remote. 2. Although
the plaintiffs and the defendant were joint tortfeasors as against
the defendant’s father (per Berutvon 1.3, in The Kouwrsk, [1024]
P. at p. 153), the plaintiffs’ claims were not defeated by the prin-
ciple of the common law that there waa no contribution between
jont tortfeasors, since the plaintiffs gave neither authority nor
assent to the defendant’s negligence and did not share in its
rommission (Adamson v, Joarcis (1827) 4 Bing. 88 applied) ;
mareover, since the negligence was the defendant’s own neglig-
ence, there was no ground for the Court to grant {in tho second
action) the defendant immunity frem liability to contribution
nnder the Law Reforn (Marricd Women and Tortfeasors) Act:
1935, 3. Although in so {ar as the first action was based on a
claim for contribution under the Act of 1935 it was premature
(Fattlewood v, Qearge Wimpey & o, Lid., [1953] 2 All E.R. 815,
fallowed), yet the [irsl aetion was not premature in ao far as it
waa founderd on hreach of contract, sineo the canse of aetion arose
on the commission of the breach of contract and the fact that the
writ was issued by the insurers hofore the liahility of the plain-
tifts vo the defendant’s frther was establishod did not defeat the
actiom as the nsurers were entitled to jssue the writ by virtue of
condition 2 of tho contract of insurance independently of the
doctrine of subrogation. 4. Section 35 (1) of the Road Traffic
Act 1830 did not prevent the plaintiffs fromn maintaining their
elaims agaimst the defondant because, on the footing that the vard
in which the aceident happened was not a road to which the public
had access within & 121 of that Act, the accident did not arise
out of the use of the lorry on a road within 8. 35 (1), 5. Theve
was no such implied term in the contract of service with the
defendant as would place on the plaintiffs the duty of insuring
the defendant against liability for injury such as had oceurred to
his father in this case; nor was any term to be implied in that
contract that that defendant should nat ba sued by the plaintiffs
for damage arising from his negligence if they were insured in
raspect of such damage, for a servant was gs much liable to his
master for negligenen as was anyone elso (dictum of Lord Wright
m Pighy v, General Aceidend Fire & Life Insurance Corpn., Lid.,
[1942] 2 All ELR. at p. 339, applied). Per Birkett L.T.: the sub-
reission that the slanghter-house yard where the accident took
mace was not a voad [within the Road Traffic Act 1030, s. 121]
15 well founeled.  Appeals dismissed.  Romford Ice & Cold
Storage Uo., £4d. v. Ldster [1955] 3 All E.R. 460 (C.A.)




February 7, 1956 NEW ZEALAND LAW JOURNAL

jii

Lost correspondence, missing confirmations, “mislaid” orders,
forgotten addresses, unfiled documents . . . how much is pour filing
system costing you in nervous strain? How much in hard cash?
And how does your harrassed staff feel about it¥?

solution

FILE-FAST —“ Fast” for speedy filing — and * Fast” for secure
filing. Insertion or removal of any sheet without disturbing remain-
der of the file — all held “ Fast'" in four-post filing clip. Compact,
inexpensive and so simple to use that even the greenest clerk
can’t go wrong.

Everybody’s happy! And the cost is
negligible in terms of your annual
overhead. Write, phone or call your
nearest Armstrong & Springhall
branch for details.

F3.4

ARMSTRONG & SPRINGHALL LTD.

Branches and Agents throughout New Zealand

ADDING MACHIMES *+ ACCOUNTING MACHINES » ADDRESSOGRAPH MACHINES

* CALCULATING MACHINES + DUPLICATORS AND SUPPLIES - FILING

SYSTEMS « POSTAL FRANKING MACHINES * STEEL OFFICE FURNITURE - TIME
RECORDERS + TYPEWRITERS AND SUPPLIES

Wellington, Auckland, Christchurch, Dunedin, Whangarei, Hamilton, New Plymouth, Wanganui,
Palmerston North, Masterton, Nelson, Timaru, Invercargill, Suva.
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CONFIDENCE

— results from the selection of a Bank with pro-

eressie oittlook and wide expertenice tn adapting

its Services 1o changing wecds of iy customers. Sebect

a leader in dependability and recene the muan:-
mum in efficiency,

e

THE NATIONAL BANK
OF NEW ZEALAND LIMITED

Established— 1872

e

e e e

UNITED DOMINIONS
CORPORATION |

{South Pacific) Limited

TOTAL ASSETS :
APPROX, £1 MILLION

FIRANCE
for
INDUSTRY and TRADE

Head Office:
154 Featherston Street,
Wellington
Branches at
Auckland and Christchurch

Reprerentatives throughout New Zealand

LEGAL ANNOUNCEMENTS.
Continued from page 4.

LEGAL ANNOUNCEMENT.

An opportunity exists for & young
Holicitor to acquire a partnership in an
old-established estate and conveyancing
practice in & North Island eountey town.
Replies to :—

“ AGENCY,”
C/o P.0). Box 472, WELLINGTON.

LEGAL PRINTING

—OF EVERY DESCRIPTION—

Memorandums of Agreements.
Memorandums of Leases.
Deeds and Wilis Forms.

Ali Office Stationery.

COURT OF APPEAL AND PRIVY
COUNCIL CASES.

L. T. WATKINS LTD.

176-186 Cuba St., Wellington.

Secretary:
TELEPHONE 55-123 (3 lines)

THE
AUCKLAND
SAILORY’
HOME

. Established —1885

Supplies 19,000 beds yearly for merchant and
naval seamen, whose dutres carry them around the
seven seas In the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

® General Fund
® Samaritan Fund

® Rebuilding Fund

Engquiries much welcomed -

Management : Mr. & Mra. H. L. Dyer,
"Phone - 41.289,
Cor. Albert & Sturdee Strests,

AUCEKELAXND.

Alan Thomson, B.Com., J.P.,

AUCKLAND,

"Phons - 41.934.
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NUISANCE.

Nuisance and the Reasonable Milkman.
Journal, 435,

PRACTICE.

Misconduct—Disguatification of Juror on Ground of Interest
{other than Pecuniury or Proprietary)—Real Likelihood of Bias to
bes hown—Juror’s Dhty lo disclose to Court Any Circumstances
which may disqualify Him—Right of Challenge giving Litigant
Reasonable Protection against Possthility of Bias on Jwrer's
Poirt—" Misconduct > —Code of Civil Procedure, K. 276, If a
juror finds that he hes an inteyest in the case, it is his duty to
report to the Court any circumstances known to him which may
disqualify him. (Baiey v. Muoucaulay, {(1849) 13 Q.B. 815;
116 E.R. 1475, followed.) To disquality & person from acting
as a juror upon the ground of interest {other than pecuniary or
proprietary) in the subject-matter of the proceedings, a real
likelihood of biss on his part must be shown. (Test pre-
scribed hy Blackburn J., in R, v. Rund, (1866) LLR. 1 Q.B. 210,
applied.)  (Williams v. B.ALM. (N.Z), Lid. (No, 2), [1051]
N.Z2LER. 629, distinguished.) The right to challenge gives a
litigant, if he is diligent, rcagonable protection against the
possibility that some member of the jury, for one reason ov
another, may be liable to have a conseious or unconscious bias
against him. It is not safficient to show, on & motion for a new
trial, or on appeal, that some members of the jury may not
have been as disinterested as the litigant would have wished to
heve been the case. Xe must go further, and must show very
solid grounds for depriving the successful party of the judgment
in his favour. (Williams v. Great Western Rasbeay Co., (1858)
28 L.J. (M.8.) Exch. 2, Brown v. Dean, {19107 A.C. 373, and
Howey v. Henderson, (1895) 21 V.L.R. 396, followed.) o held
by the Court of Appesl, allowing an appeal from the judgment
of Hutchison J., [1954] N.Z.L.R. 1062 An  insirance com-
pany was the indemnifier of the defendant company, In an
action egainst the defendant companwv. one of its employces
claimed damages in respect of injuries sustained by him while
he, ag a tractor sslesman, was demonatrating a tractor with a
hydraulie loader attached, and the tractor fell over a bhank.
It was alleged that the tractor with the loader was deficient in
construction, and was inefficient and unsafe in that condition,
and that this was the cause of the accident. An order was
mads for the trial of the action bhefore a special jury. The
jury returned a verdict for the defendant company. The
plaintiff moved for & new trial npon the grounds that the verdict
was obtained by unfair and imnproper practice on the part of the
defendant company and its inderanifier; and that a member or
members of the special jury had been guilty of misconduet,
in that, among four named members of the apecial jury having
sore connection with the indemmifier, were: (a) the manager
and director of & eompany which was a sub-agent of the in-
demmuifier, {#) & divector of a company which had a similar sub-
ageney, and (¢) the accountant of & company which held agencies
for three insurance companies, including the indemmnifier; and that
the defendant company and its indemmifier and the special
jurors mentioned know of the fact that the insurance company
was indemnifier of the defendant company. It was not sug-
gestod that any of the special jurors had any finanecial or other
interest in the case before the Court. Application was also

20 Australion Law

made that a new trial should take place before a common jury.

Hutchigon J. get aside the verdict, and ordered a new trial on
the ground that members of the jury had been guilty of mis-
conduet «  [1954] N.Z.LR. 1062, The defendant company
appealed. Held, by the Court of Appeal, That it could not
renaonably be inferred that there was a veal likelihood of bias
on the part of the three jurors comcemed, or that there was
even & reasonable suspicion thereof; and no injustice had
oceurred.  Appeal from the jodgment of Hutchison J.. [1954]
N.Z.L.R. 1062, allowed, order for a mnew trial vacated, with
judgment to be entered for the defendant company. Holbnes
Motoers, Led. v. Prentice (C.A. Wellingron, August 15, 1955,
Finlay, North, Turner, JJ.)

PROBATE AND ADMINISTRATION,

Probmte—Mutunl Wills—Hushand and Wife—Husband execut-
tng Will intended for Wife—Operative Part of Wil leaving Whole
Estate ** wnto my husband absolutely V—Any Striling-out of Those
Words rendering Sole Dispesing Clause Nugatory—Testalor
not intending Document to operate as His Will--No Knowledge
or Approval of Effective Conditions Therein. The deceased
and his wife intended to make and execute mutual wills, In

NEW ZEALAND LAW JOURNAL 21

the will prepared for the hushand, he gave, devised, bequeathed,
and appointed all his estate * unto my wife Edith Emily Foster
abgolutely”. In the will prepared for the wife, she gave, de-
vised, bequeathed, and appointed all her estate *“ unto my hus-
band the said William Foster absclutely”. Each read the
doeument which he or she was intended to exocute, and each read.
the other one, the doturnents being exchanged for that purpose.
By a mistake. each signed the document which was intended
for the other, The mistake was not discovered until the death
of the husband, The wife survived her husband, A son was
named as exeeutor in each document, On his father’s death,
he applied for & grant of probate, in conimen form, of the docu-
ment which was signed by his father, but omitting from the
probate the words “* Edith Emily Foster wife of * and the words
* the said Edith Emily Foster ” in the will, and omitting the
word ““her* wherever it occurred in the attestation or testi-
monium clause of the will. Held, 1. That, on the evidence
afforded by the will itself, the testator did not intend to leave
the wholo of his estate * unto vay husband Wilkism Foater”,
and that the striking out of those words would make the only
disposing clawse in the will completely nugatory., 2. That it
was not proved that the testator intended the document to which
he put his signaturc to operate as his will, and he did not really
know and approve of the effective conditions contained in it.
(Guardion Trust and Executors Company of New Zealaond, Lid.
v. Inwood, {1946] N.ZL.R, 614 ; [1946) G L.B. 242, distin-
guished.} The application for probate was accordingly dis-
migsed.  In re Foster (Deceased), (¥.C. Wellington. Bepternber
12, 1955. Barrowclough (\.J., Hutchison, Henry JJ.)

TRUSTS AND TRUSTEES.

Duty of Trustee—Duty fo inform Beneficiury of his Benefits
wnder Trust Instrument—Duty to disclose to Beneficiory on Demand,
Dovcuments relating to the Trust—Duty to pay Income end Cupital
without Demand by Beneficiary. In exercise of a special power
of appeointment given to her by a settlement made 1 1393, Mra.
M., by her will, appointed property to the plantiff and {. (with-
out words of severanee). In 1930 Mrs M. died, and the
plaintiff and C, (beth of whom were then infants) became immedi-
ately jointly entitled to the fund appointed to them. In 1934
conusel gave a written: opinion to the trustees that the plaintiff
and C. took a3 joint tenants.  The plaintiff attained his majority
in February, 1939, and . in February, 1842, The t{rostees of
the settlement did not inform the plaintiff of his rights under
the settlement snd appointment and no part of the capital or
income was pald to him. On March 1%, 1942, C. wrote to the:
solieitor to the trustecs of the settloment of 1893 : * Thank you
for your letter . . . with the particulars of the investments. ¥
should like the dividends to be paid into my account at Martin's
Bank, 208 Kensington High Street.” In September, 1942,
C.’s share of the trust funds was transferred to her. . . Held,
1. Immediately on his atiairing the age of twenty-ono years:
the plaintiff hecame entitled to receive one-half shave of the
income as it became payable notwithstanding that the joint’
tenancy had not, as regards the capital, been severed. (Walmeley'
v. Foxhall, (1870) (40 L.J.Ch. 28) followed.) 2. The -jeint:
tenancy was severed by C.'s letter dated Mareh 19, 1942, or, if
not then, by the transfer to her of her share in September, 1942
3. The trustees of the seitlement of 1893 were under a dudy to
inform the plaintiff on his attaining the age of twenty-one that.
he had an inferest in the capital and ineome of the funds sub-
ject to the settlement of 1893 {Re Lewis, [1904] 2 Ch. 656 dis-
tinguished ; dictum of Kekewich J., in Re Mackay, {1906]
1 Ch. at p. 32 considersd) ; but there was no duty on the frustees
to give the plaintiff legal adviece or to inform him of his right to
gever the joint tenanev, although they would be bound to dis-
close on demeand any document relating to the trust ineluding”
the opinion of counsel. 4. The trustees were under a duty to
pey the ineome of the plaintiff’s share to the plaintitf on his
attaining the age of twenty-one years without any demand by
him ; and also to pay the capital to the plaintidf and ¢, a5 joint
tenants an C.’s attaining the age of fwenty-one years without
any demand by them, or, after severance of their respective
shares, to each of them withoeut any demand. (Dictum of
Lindley L.J., in Low v. Bouverie, |1891] 3 Ch. at p. 99, applied.)
(Wroe v, Seed, (1863) 4 Giff. 425, considered.) Hawksley v. May
and Others [1953] 3 All ER. 353 (Q.B.D.)

WILL—CONSTRUCTION.

Accidental Omission of Words from a Will. § Conveyancer and
Solicitors’ Journal, 111, :
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THE DESERTED WIFE AND THE MATRIMONIAL HOME.

Shakespear v. Atkinson: Some Conveyancing Implieations.

By P.B.A. Smi, LL.M.

T.

The decision of Finlay J., in Shakespear v. Atkinson,
which has already been discussed in this JOvRNAL,® may
be expected to give rise to a number of practical diffi-
culties for persons dealing with property as mortgagees,
purchasers, or otherwise. 'T'he vprinciple established
by the decision may well prove, as Finlay J. suggested,
“unsettling, burdensome and productive of complica-
tions where none now exist ’. It is proposed to examine
some of the implicaticns and practical applications of
the decision.

There i3 no need to repeat the facts of the case. The
decision. recognizes the right of a wife who has been
deserted by her husband to remain in occupation of the
matrimonial home until the right is terminated by an
order of the Court made under s. 19 of the Married
Women’s Property Act 1952, or by divoree, or until
the wife’s misconduct gives the husband the right to
terminate it. This right is now firmly established in the
English cases. But the case further decides, the learneh
Judge holding himself bound to do so by the Englisd
Court of Appeal decision in Jess B. Woodcock and Son,
Ltd. v. Hobbs,®* that the right subsists against a pur-
chaser who buys the property so oceupied by a deserted
wife, if the purchaser has notice before completion of
the transaction of the wife’s presence as a deserted wife.
In Shakespear’s case, therefore, the purchaser was
refused an order for possession against the wife. At
the time he paid the purchase money he had actual
notice that the property was oceupied by a wife who
had been deserted by her husband, the vendor. His
only remedy was to seek an exercise of the Court’s dis-
eretion in his favour under the Married Women’s
Property Act 1952, The rule as laid down in that case
may be stated in the form applicable to other equitable
interests, namely that the wife’s equity prevails against
everyone except a bona fide purchaser for value without
notice.

It may be zaid at once that circumstances in which
this rule would have to be applied as between vendar
and purchaser so as to bind a purchaser with the wife’s
right would not, in practice, he of frequent otcurrence.
A purchaser usually satisfies himself that the property
he is buying is vacant (if vacant possession has been
agreed upon). Circumstances such as occurred in Shakes-
pear v. Atkinson, where the purchaser settled after
having express notice, would be unlikely to oceur
frequently (in the absence of fraud) once the rule is
firmly established. The purchaser in that case paid
the penalty of being a pioneer. But the situation is
very different in the case of mortgagees. A mortgagee,
on inspecting the property, is interested in the value
of his gecurity. He is not normally concerned, in cases
where the mortgaged property is not leagsed or tenanted,
with the terms of ocenpancy. Nor is he concerned
with the matrimonial situation existing between the
mortgagor and his wife. But since Shakespear’s case,
mortgagees will need to bhear the possibilities In mind

111955] N.Z.L.R. 1011.
? Ante, p. 7.
¥ {19557 1 W.L.R, 152 ; [19533] 1 All E.R. 443.

when intending to enter into a mortgage transaction ;
if they do not, they may find themselves unable to sell
with vacant possession, on defauls being made, because
of the right of the mortgagor’s wife to remain in oceupa-
tion. This cannot happen where the mortgage is in
existence before the desertion takes place. Existing
mortgages executed before desertion are unaffected.
In Ldoyds Bunk, Lid. v. T'rustee of the Property of 0.4
a mortgagee claimed possession of premises ocecupied
by 8 deeerted wife. The premises had been occupied
by the husband and wife since 1940. The husband had
mortgaged the property to the Bank and, some four
years after the execution of the mortgage, had deserted
the wife, Upjohn J. held that the wife’s right does not
arise at the time the parties enter into occupation of
the matrimonial home, but that the earliest moment
it can arise is at the time of desertion. Consequently
the existing mortgage took priority over the wife's
equity, and the mortgagee was entitled to possession.
The same principle applies in the case of an equitable
mortgage executed prior to the desertion.®

An existing mortgage, therefore, is unaffected by an
act of desertion subsequently taking place. The posi-
tion is otherwise when the mortgage is exeented subse-
quently to the desertion,

If once the principle becomes established—it cannot
yet be said to be finally settled—an intending mortgagee
who has express notice of the position of the wife would
be bound by her rights. No difficulty arises in such a
sitwation ; the mortgages who knew of the wife’s
position would not proceed with the proposed trans-
action, unless he was willing to accept the presence of
the wife and the risk of finding her irremovable. But
there is the further possibility that the mortgagee,
while not having actual notiee, may find himself fixed
with constructive notice. The risk of this is considerahle.

The cases dealing with constructive notice are usually
classified in three categories.® The first class consists
of those cases in which the party has actual notice of
some encumbrance or claim, and has therefore been
held to have constructive notice ““ of facts and instru-
ments to a knowledge of which he would have been led
by an inquiry after the charge encumbrance or other
circumstance of which he had actual notice ”. The
second class of case is that in which the party has
designedly abstained from making inquiry for the
purpose of avoiding notice.” The third class is repre-
gented by cases such as Oliver v. Hinton® in which
the party has been culpably negligent in not making
usual and proper inquiries. One application of the
principles of construetive notice is the rule that know-
ledge of the existence of a tenancy is notice of the
rights of the tenant.* A person who knows that

411953) 1 W.L.R. 1460 ; sub nowm. Lloyds Bank, Lid, v.
Oliver’s Trustee, [1853] 2 All B R. 1a43.

b Barclays Bank, Ltd. v. Bird, {1954} 1 Ch. D, 274 ; [1954]
1 All E.R. 449,

® Bee Snell's Equity, 24th Ed., 46.

¥ Jones v, Smath, (1841) 1 Hare 43 : 66 E.K. 943 ; affmd.
{1843) 1 Ph. 244,

471809] 2 Ch, 264 ; 81 L.T. 212,

¥ Daniels v. Davisen, (1809} 16 Ves. 49 ; 33 E.R. 978; 17 Ves.
433 ; 34 E.R. 187,
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HANDBOOK AVAILABLE FEBRUARY 1956.
MORISON’S

Company Law
in
New Zealand

Third Edition
by

FREDERICK CAMPBELL SPRATT, LL.B.
A Barrister of the Supreme Cowrt of New Zealand

ASSISTED BY
HERBERT TAYLOR
A Barrister and Solicitor of the Supreme Court of
New Zealand

Tur PrecisHERS have pleasure in announcing the
active preparation of the Third Edition of
Mogison’s Company Law 1x NEw ZEALAND.
Morison has been the standard work on the
subject for over fifty years.

The work will fall into the following four
divisions :

1. Leading Principles of Company Law.

2. Treatise on Company Law in New Zealand.

3. Practical Directions as to Formation of Com-
panies, and also Practical Directions in Volun-
tary Winding-up, together with forms, fees,
and duties.

4, The Companies Act 1955, together with Rules

and Tables Annotated.

Tar Compawies Acr 19565 Hawpeoor will be
published in February, 1956, and is intended to
bridge the gap until the publication of Morison.
Tt is a reprint of the Companies Act 1955, with an
Introduction by Mr. F. C. Spratt, and an Index
and Comparative Table of Sections from the 1955
Act to the 1933 Act, compiled by Mr. E. C. Adams,
180, LLM.

The Companiezs Act 1955 Handbook is being
offered at 21s., post free. Purchasers of the Hand-
book will be supplied with Morison at the special
price of £7 7s., which will be 21s. below the pub-
lished price of £8 8s.

TO BE PUBLISHED FEBRUARY 1956.

The
Tenancy Aet
1955

Fourth Edition 1956

by
H. JENNER WILY, S.M.,

Author of Wily's Magistrates’ Courts Practice, and
N.Z. Justices of the Peace and Police Court
Procedure.

The passing of the Tenancy Act 1955 makes
substantial changes in the law. The new Aect
relates to the protection of tenants of dwelling-
hourez and other properties in relation to remt
restriction, and the recovering of possession from
tenants, as well as other matters,

The new Act contains new exemptions from the
operation of the legislation and new provisions as
to the methed of fixing the fair rents of dwelling-
houses, and new grounds for the recovery of
possession by landlords.

The new Act amends and consolidates the
Tenancy Act 1948. The amendinents made by it
are of great importance not only in relation to the
alterations made to the existing Act, but also to
sections that have been repealed.

Since the publication of the First Edition of
Wily’s Tenancy Act in 1948 this work has become
the stand-by of the legal profession, land agents
and other people interested in property covered
by the Tenancy Aoct.

PRICE 30s., Post Free.

BUTTERWORTH & CO. (Australia) LTD.

{Incorporated in Great Britain)

WELLINGTON and AUCKLAND.
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premises arg oceupled by a tenant is put upon his in-
Auiry, and, if he fails to make reascmable and proper
investigations as to the terms of the tenancy, is deemed
to have notjce of those terms. Tt was recognized by
Denning L.J. in Bendall v. McWhirter'® that this rule
applies to the oecupancy of a deserted wife.

How far de these prineiples extend ¢ Do they mean
that a mortgagee proposing to lend on & house property,
and heing tald by the mortgagor to send correspondence
to some other address, has constructive notice that the
mortgagor and his wife are living apart and that the
mortgagor has deserted her (if this is in fact the case) ?
Supposing the intending mortgagee learns that the
proposed mortgagor and his wife have heen on bad
terms. I8 the mortgagee put on hiz inquiry to see
whether 1he mortgagor has deserted the wife? Do
the principles necessitate an inquiry into domestic
affairs every time a mortgagee finds a lone female in
occupation of the proposed security 7 The possibili-
ties ave numberless. This has led Mr Megarry to
remark,’* It would be strange indeed if one of the
contributions to conjugal felieity made by Bendall v.
McWhirter were to be the addition of the deviee * Xo
nlortgages for married men ’ to the banners of building
socleties.”

The extent of the application of the doctrine of con-
structive notice has been examined by Upjohn J. in
Westminster Bunk, Ltd. v. Lee’*  He ssued the warn-
ing that the doctrine that notice of the rights of those
in oceupation of premises will be imputed to a pur-
chaser must be applied to the occupation of a deserted
wife with great caution. The facts in that case were
that a hank had nade advances to the hushand after
he had deserted his wife, leaving her in the matrimonial
home. The Bank, as the learned Judge fonnd, had
no reason to suspeet until a month after the mortgage
was executed that the husband had even left home.
In these circumstances he held that it would be en-
tirely unreasonable for the bank to send an officer to
inquire of the wife whether she had been deserted,”
He added :

In my judgment the law does not require an intending
purchaser or mortgeges who has no resson to believe that s
wife is deserted to make eny inguiry on the footing that it is
conceivably possible thet she may be; that is not a reason-
able inquiry.  If the l.w wore otherwise it would mean that
every intending purchaser or lender must inquire into the
relationship of husband apd wife and inguire into matters
which are no concern of his and would bring thousands of busi-
ness transactions into tho area of domestic life and ties. 'That
could not be right.13 .

The doctrine thai notice of the rights of those in oven-
pation will be imputed to a purchaser is only, the learned
Judge said, an illustration of the governing prineiple
to be found in s. 199 {1) {1) {2) of the Law of Property
Act 1925, Section 58 (1) (&) of cur Property Law Act
1952 is in almost identical terms to that section. 1t
provides as follows :

{1} A purchaser of land shall not he prejudicially affected
by notice of any instrument, fact, or thing, unless—

(@) It is within his own knowledge, or would have come to
his knowledge if such inquiries and inspections had been
made as ought reasonably to have been made by him.

Fach case must depend on its own facts, but in the
words of Upjohn J.

1 [1952) 2 Q.B. 466 ; [1952] 1 All E.R. 1307
1 (1952) 68 L.Q.B. at p. 384.

17 71955] 2 All E.R. 883,
3 Af p, 889,
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Where a man is carrying out a perfectly normal transaction
of raising money on mortgsge and the proposing lender has
reasonable grounds, as in this case, for bolisving that the intend-
ing mortgagor, the husband, is in occupation of the sscurity
offered, he iz entitled to sssume that a normal relationship
exists botween hushand snd wife snd is under no obligation
to make any inquiry relating to their domestic relationship.
On the other hand if the intending mortgages has notice of any
faet which may put him on fuller inquiry whether the vendor
wic] has deserted his wife, or if, having some suspicion, he wil-
fully absteins from inguiry to avoid notice, then the doctrine
of eonstructive notice comes into play (see per Farwell J, in
Hunt v. Luek, [1991] 1 Ch, et p. 52314
Upjohi J. suggested, without deciding, the answer

to one of the questions posed ahove. The Baunk had
received from the mortgagor some time after the execu-
tion of the mortgage, an unsigned memorandum on his
business notepaper asking the Bank to address all
letters to a new address “as 1 hawe left Shaws Hill
for a period . The learned Judge said :

Kach case must be dealt with sccording to its own cireum-
stances, For example, if before the mortgage was completed
ths bank had recolved the unsigned letter of Deceraber from
the husband asking them to send all letters to a new address ag
he had laft the old. it may well be (though I express no con-
ctuded view on the point} that such a circumstance might have
put the bank under the duty of making some further inguiry
which would heve diselosed the fact of desercion,

If, therefore, an intending mortgagee has no know-
ledge of any fact that would indicate the possibility of
degertion having taken place, he may safely make his
advance. But any circumstanece suggesting that there
has been desertion puts him upon his inquiry. The
possible facts which, on becoming known to the mert-
gagee, might be held gufficient to put him upon his
inguiry, are limited only by the almost limitless vagaries
of human nature and human actions. It will depend
upon the whole of the circumstances in each particular
case whether the facts are such that inguiry ought
reasonably to have been made, which is the test to be
applied under s. 58 (1) {&) of the Property Law Act 1952.

A person proposing to lend money on mortgage may
well not be aware of his obligation in this respect. It
may be suggested that since Shakespear v. Atkinson
a solicttor taking instructions should take care to in-
quire from his mortgagee client whether he knows of
anything to suggest that the proposed mortgagor has
deserted his wife. Moreover, since knowledge of his
agent would be imputed to the mortgagee, it may he
suggested that a valuer employed to inspect the seourity
should be told to report anything which might appear
to him to suggest that the mortgagor is not living on
the property. This is, indeed, to place the mortgagee
in the position of inguiring into matters whieh, as Upjohn
J. said in Westminster Bank, Lid. v. Lee, are no con-
cern of his, and adds a new care to mortgagees and
their advisers. The suggestions made above may sound
far-fetehed and even fantastic; but they appear neces-
sarily to follow from Shakespear v. Athinson, Harman
J. remarked in Borclays Bank, Ltd. v. Bird,”™ 1
cannot help thinking that the law is taking a dangerous
path.” No doubt the mortgagee who overlooks some
apparently insignificant indieium of desertion will
agree.

II.
In discussing the rule that the right of the wife is
binding on all except a bona fide purchaser for value
without notice, it has heen assumed that the purchaser

WAt p, 889,
15 Ag reported in [1954] I All ELR. 440, 450,
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or other person dealing with the property has acquired
a legal estate or interest.  The position of a person tak-
ing an eqguitable estate or interest, for example, under
an agreement to mortgage or an unregistered memorand-
um of mortgage, must now be considered.

It has been said that the right of the deserted wife is
an “equity 7. 1f the person dealing with the property
takes only an equitable interest it could have been argued,
prior to Westmenster Bank, Ltd. v. Lee, that the normal
rule of determining priorities between competing aqguit-
able interests would apply, namely the rule expressed
in the maxim qui prior est tempore potior est jure.  1If
priority between the wife and a subsequent mortgagee
were governed by this rule the wife's right would prevail
over any equitable interest subsequent in time, irres-
pective of notice, just as in Barcleys Bank, Lid. v. Bird
the prior equitable mortgage took priority over the wife’s
right. But Westminster Bank, Ltd. v. Lee decides that
this is nmot the law. Upjohn J. held that the wife’s
right was an . ¥ equity  and not an equitable interest
in land.  This is a decizsion of congiderable interest to
legal theorigts, but it is more than & matter of academic
classification. Upjohn J. equated the wife’s right with
an equity such as an equity to have a document rectified.
Courts of Equity have always distingnished between an
equity creating an interest in land and an equity falling
short of so doing.  And where the subsequent claimant
is asserting an equitable interest in land against a “mere”
equity, priority is not governed by priority of time. In
such a case the subsequent claimant may plead the
doctrine of bona fide purchaser for value in the same
way as the purchaser of the legal estate. The locus
classicus of the rule is Phillips v. Phillips ** in which
the Lord Chancellor classified the cases in which the
defence of bona fide purchaser without notice may be
pleaded. The rule is conveniently stated in the words
of Professsor Hanbury. In answer to this guestion
how far a purchaser of an equitable interest can invoke
the doctrine of the bona fide purchaser, Professor Han-
bury '7 states the rule as foliows :

Broadly speaking, the result of the decided cases is that it
will protect such a purchaser from defoat by the holder of &
mere eguity, but not from defeat from the holder of a prior
equitable interest,

It was on this point that Westminster Bank, Ltd. v. Lee
turned. The learned Judge having held that the wife's
right was merely an equity and not an equitable interest
in land, the rights of the parties were not governed by
priority of time, for the equitable mortgagee was able
to plead the bona fide purchaser doctrine. As the
mortgagee did not have actual notice and because (as
the learned Judge held) it did not, in the circumstances,
have constructive notice, the plea of hona fide purchaser
succeeded, and an order for possession was made,

On this prineiple it seems clear that a bona fide pur-
chaser of an equitable estate, for example an equitable
mortgagee, who hns nctually poid over the money without
notiee, i3 in the same position as a bona fide purchager
of the legal estate. He is not bound by the wife’s
right to continue to occupy the premises, and he would
be entitled to an order for possession against her. But
does it apply to the case where the purchaser has ac-
quired an equitable interest without notice, for instance
under an agreement for sale and purchase, but aequires
notice of the wife's rights before paying the purchase
money and getting a legal title by transfer and registra-

1 (1862) 4 Do G. ¥, & J. 208; 46 B.R. 1164,
17 Modern Equity, ith Ed., 40, i
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tion ?  This question arose in Shakespear v. Atkinson.
The learned Judge applied Tourville v. Naish, ** the
offect of which he stated as follows :

In that case it was held by the Lord Chancellor that where o
man purchases an estate, pays part, and gives a bond to pay
the residue of the money, notice of an equitable encumbrance
before payment of the money though atter the bond is suffi-
cient. This and other cases are quoted as the authority for
the statement in 13 Halsbury's Laws of HEngland, 2nd Ed.,
93 that, to qualify 4 purchaser as u purchaser for value without
notice, it is neeessary that the purchase money should hava
been actually paid before notice and not merely secured. The
prosent case is an a fortiori examplo of the prineiple of Towr-
ville v. Nuoish, 1Y

The rationale of Towrrille v. Nuish is expressed by Lord
Chancellor Talbot in his judgment in this way :

If the person who has & len in equity of the premises gives
notice bofore actuwl payment of the purchase money it is
sufficlent ; and though the purchaser has no remedy at law
against the payment of the residue, for which he gave hiz hond,
vet he wonld be entitled to relief in equity, on bringing his bill,
and showing that though he has given his bond for payment
of the residue of his purchase money, now he has notice of an
cneumbrance, nnder which circumstances the Court would
stop payment of the money due on the bond.

1t seems plainly in accord with commonsense that this
rule should govern a sitnation such as arose in Shakespear
v. Atkinson in which the purchaser had no notice at the
time of entering into the contract, but knew of the
position of the wife hefore paying the purchase money.
The proper course for the purchaser who learns of the
wife's claim before completion is to refuse to complete.
The distinction made in Wesiminster Bank, Lid. v. Lee
between the juridical nature of the equity of the wife
and the equitable interest of the purchaser, does not
affect the position. On this aspect of the matter the
effect of the authorities may be stated aa follows :

{1) A bona fide purchaser of an equitable estate or
interest for value and without notice defeats the wife's
right, contrary to the usual rule of priority of equitable
interests, of fe has paid the purchase money or made the
adeance ' before getting notice.  His position is the
same as the position of a purchaser of the legal estate.

{2) A person taking an equitable interest, as under an
agreement for sale and purchase, without notice, but who,
before payment of the purchase money, learns of the
wife’s right, and who then completes, ag was said in
Scholes v. Blunt,* °* on the chance of whether it would
tnrn out to be well grounded or not ” will be bound by
the wife’s equity. **

ITT.

Finally, the available means of protecting the wife’s
right (and avoiding the possibility of costly litigation)
may be considered.  On the authority of Westminster
Bank, Itd. v. Lee it can be said that the mere fact that
she is in oceupation is not an adequate safeguard to her,
for oceupation alone is insutficient to give constructive
notice of her right to a person dealing with the property.
It obviously would not always be possible to find a
practical way of ensuring that a person negotiating or
dealing with the husband has actual notice of the wife's
position, It also seems clear in principle that her right
would not support a caveat.®®  The proper course, and

¥ {1734) 3 P. Wms. 307; 24 E.R, 1077,

1% At p. 1026,

® Phallips v. Phillips (supra) as explained in Westminster
Bank, Ltd. v. Lee.

H (1917} 17 N.S.W.S.R. 136, 141,

2 Towrville v. Noish (supra) ; Shakespear v. Atkinson (supra).

3 Bee Staples & Co. v. Corby & DHsirict Land Registrar, (1901}
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the only adequate safeguard for the wife, is to obtain an
order under g. 19 of the Married Women’s Property Act
1952, protecting her right to remain until alternative
accommodation is provided and restraining the husband
from dealing with the property in s manner which might
endanger her rights.  This conrse has been approved by
the Court of Appeal in England in Lee v. Lee, ** a
decision which has been applied in New Zealand. **
Orders of this kind have been referred to in other report-
ed cases.”®  The remedy may be sought in the Magis-
trates” Court if the value of the property is within the
jurisdiction of that Court.**

The nature of the remedy may best be seen from the
form of order whish is reproduced in full in the judg-

2 [1952] 2 Q.B. 489n ; [1952] 1 All E.R. 129,

¥ Peychers v. Peychers, [1955] N.Z. L. R. 564.

2% Ree Lloyds Bank, Lid. v. Trustee of the Property of O, (supra) ;
Barclays Bank, Ltd. v. Bird {supra).

¥ 8ea Married Women’s Property Act 1933, 5. 19
yrates’ Courts Act 1947, s, 41,

Magis-
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ment in Lloyds Bank, Ltd. v. Trustee of the Property of
0.**  The order mentioned in that case takes the form
of :

(1} an order that the wife and childven shall he
permitted to occupy the premises until alternative
accommaodation is provided :

(2) an order that the hushand shall take no step by
sale assignment or otherwise to create any right
in any other person to eviet the wife ;

(3} aninjunction regtraining the husband from making
any such sale.
The speculation may be hazarded, from the appearance
of these orders in the Reports, that it is becoming, or
has hecome, the common practice in England to seek
such an order in any case where a deserted wife is left
in geeupation of premises owned by her husband.

B Supra,

NEW STATUTES AFFECTING THE CONVEYANCER.

By E. C. Apaws, 1.8.0,, LL .M.

Before proceeding to deal briefly with the conveyane-
ing statutes which were passed during last session of
Parliament, it may be mentioned that the Mining Titles
Registration Bill was allowed to lapse ; the authorities
concerned, however, hope to get this Bill passed next
sesgion. ‘'The main purpose of the Bill is to bring under
the provisions of the Land Transfer Act mining titles
registered under the Mining Acts, other than mining
privileges dealing with mining operations. The Bill
proposed to bring under the Land Transfer Act such
titles as residence sites, business sites, leases in mining
townships, all of which have hitherto been granted by
the Warden. If the Bill is passed, these titles in future
will be dealt with, and administered by, the Lands and
Survey Department, and the titles will be registered
nnder the Land Transfer Act, as leases of Crown lands
have for many years been registered. From a regis-
tration of title point of view, this will be the most
momentous extension of the Land Transfer system since
the passing of the Land Transfer (Compulsory Regis-
tration of Titles) Act 1924.

FeNcryec AMESDMENT Act 1955.

To the writer of this article, the most interesting
amendment of the law affecting the conveyancer passed
in 1955 was the Fencing Amendment Act 1955, which,
it iy understood, was recommended by the Law Rev-
ision Committee, which also approved the draft Bill.
Its purpose is to supplement the provisions of the com-
mon law by supplying a remedy in certain circumstances
to an owner of adjoining land who suffers hardship or
inconvenience from trees growing on his neighbour’s
land. It may he convenient to consider briefly the law
ag it was in New Zealand before the coming into opera-
tion of the Fencing Amendment Act 1955.

At common law, a landowner has the right to plant
trees on his own Jand without his neighbour’s consent :
Gilbert v. Sampson, [1934] N.ZL.R. 137 ; [1934] G.L.R.
160. Section 26 (1) of the Fenecing Act 1908, however,
provides that it is an offence to plant trees on or along-

side any boundary-line or fence without the previous
consent in writing of the oceupier of the adjoining land.
But the word * alongside ” has been interpreted as
meaning practically contiguous, and to plant trees from
2 to 4 ft. from the boundary is not an offence under that
section.

Moreover, &. 26 (1) as a practical remedy iz almost
useless, for the Court of Appeal held in Spargo v. Le-
vesque, [1922] N.Z.L.R. 122 ; [1922] G.L.R. 37, that the
Tight of an owner of land to enter adjoining lands and
eut down and destroy trees planted in breach thereof
could be lawfully exercised only after proceedings had
been taken and a conviction obtained for the offence ;
and, nnder this section, information for the offence would
have to be laid within six months of the wrongful plant-
ing : moreover, the right could be exercised only against
the oceupier who planted the trees and not against hi
guccessors in title. .

In Matthews v. Forgie [1917) N.Z L.R. 921 ; [1917]
G.LR. 589, and in Molloy v. Drummond, [1939]
N.Z.LR. 499 ; [1939] G.L.R. 339, claims by adjoining
owners for damages caused by trees failed for the
reason, it was held, that the damage resulted from a
natural user of the land: the facts were that, in a
strong wind, nuts, leaves, and twigs from a tree fell
on plaintiff’s roof, made a noise, and blocked his drain-
pipes. In Matthews v. Forgie, [1917] N.Z.LR, 921 ;
[1917] G.L.R. 589, there were similar happenings,
but it was heid that the planting of trees for the pur-
poses of shelter was a part of the ordinary use to which
land 1s put and plaintiff’s action failed : 24 Halsbury's
Lanwes of England, 2nd Ed., p. 43, para. 76.

But, where actual and sensible damage can be proved,
the position at common law is otherwise : e.g., that the
soil is corrupted, or that the value of tho section as a
building section is diminished. In such a case an
injunction may be granted, and the Court may order
the offending trees to be removed by the owner and at
his cost ; but nowhere is it suggested that the adjoin-
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ing owner may himself go on to his neighbour’s land
and cut down the trees or dehit the owner with the cost
thereof, The adjoining owner may obtain an in-
junction from the Court as explained above, but he
cannot take the Jaw into his own hands: Iandeno
v. Brown, [1952] N.Z.LR. 447 ; [1952] G.L.R. 342.
{This iz implied from the learned Magistrate’s judg-
ment in this case.}

It appears elear that, without a Court order, all that
an adjoining owner can do is to exercise his right of cutt-
ing the branches of the trees back to his own boundary,
and cutting the roots which are on his own land : Sparge
v. Levesgue, (19221 NZTL.R. 122 [1922] G.L.R. 37.

To allow a tree to grow over the land of another
is not in itself an actionable trespuss: 3 Halsbury's
Laws of England, 3rd Ed., p. 368, para. 704 {d).

Mandeno v. Brown, supra, was apphied in Woodnorth v.
Holdgate, 19557 N.Z.L.R. 552, where it was held that
a mandatory injunction may be granted to the owner
of land, suffering actual and sensible damage from the
encroachment of branches and roots of a tree on an
adjoining property, vestraining the owner of the tree
from permitting its branches and roots tu encroach,
and ordering him to remove all branches and roots so
encroaching if actionable injury to the owner of the
land can be avoided without the removal of the offend-
ing tree.

This recent New Zealand case is consistent with the
recent English one, McCombe v. Read, [1955] 1 W.L.R.
635 ; [1955] 2 All E.R. 458, where it was held that an
injunetion will lie to restrain a continuing nwizance to
property caused by encroachment by the roots of trees
growing on the land of another person. In this case,
the plaintiff claimed that the roots of trees growing on
the defendant’s land had encroached on his land, and
had undermined the foundations of his house, and had
so withdrawn the moisture underneath the foundations
that the clay had shrunk and caused considerable
damage to his property by settlement. In the course
of his judgment, Herman J. pointed out that in Bufler
v. Standard Telephones and Cables Ltd., (10401 1 K.B.
399 ; [19407 1 All E.R. 12f, the plaintiffs claimed
damages for the abstraction of water from under their
houses by the roots of poplar trees and were held entitled
to them. In granting the injunction Herman J., however,
said :

In my judgment, however, the plaintiff is not entitled to an
unqualified injunetion, for he has no remedy unless a nuisanco
be caused. The injunction will therefore be to restrain the
defendants from allowing the roots from anry tree on their
property so to encroach on tho plaintiff’s land as to canse
& TOISGnco.

His Lordship also ordered an inguiry as to the whole
of the damage caused by the nuisance, the costs of which
were reserved,

Now, the effect of the Fencing Amendment Act
1955 is to enable the Magistrates’ Court to make an
order for the removal or trimming of trees injuriously
affecting a neighbour’s land used for residentiol pur-
poses, There is, therefore, under the statute no juris-
diction to make an order in favour of the occupier of
any land not used for residential purposes. The
Court. is not empowered fo make an order under the
statute unless it is satisfied :

(@) That the interference involves injury or annoy-
ance to the applicant or to some other person on the
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applicant’s land or actnal or potential damage to
life or health or property ; and

(6) That the hardship that would be caused to the
applicant or to any other person by the refusal to
make the order is greater than the hardship that
would be caused to the occupier of the land on which
the trec is growing or standing, or to any other per-
son by the making of the order.

It is particularly to be noted that an order can be
made by virtue of the amending Act whether ov not
the interference amonnts to a legal nuisance, and whether
or not it could be the subject of proceedings otherwise
than under the ameunding Act.

Nothing in the amending Act is to interfere with the
rights of the parties concerned to come to agreements,
8. 6 of the principal Act being made to extend thereto.

Orders made vnder the amending Act are to run
with the land concerned, provided, in the case of land
under the Land Transfer Act 1952, that they are regis-
tered under that Act.  The burden of orders will there.
fore hind successors in title of the land on which the
tree i3 growing, thus surmounting one of the ditficulties
which we have ohserved flows from Spargo’s case supra,

Then theve is the most interesting provision that every
order made under the amending Act shall provide that
the reasonable cost of removing or trimming any tree
{the amount thereof to be determined by the Coury
unless the parties otherwise agree) shall be borne by the
applicant for the order, uuless the Court is satisfied
that the applicant would be entitled to the order for the
removal or trimming of the tree, if the amending Act
had not heen passed.

The amending Act appears to have been well thought
out, and the principles of the common law are not
altered more than the interests of justice require.
Finally, it may be pointed out that the Court’s power
is a discretionary one.

Famtiy ProtecrioNn Acr 1935.

This is an Act intituled “An Act to consolidate
and amend certain enactments of the (General Assembly
relating to claims for maintenance and support out of
the estates of deceased persons.” It will doubtless
be recollected that Part T of the Family Protection Act
1908 provided for the settlement of family homes.
These provisions have not heen repeated in the new Act,
presumably because very few owners took advantage
of those provisions. However, there are still extant
a few settlements under that Aet, and s. 16 (3) of the
Family Protection Act 1955 contains the following
very useful machinery provision ;

(3) All the provisions of sections one to thirty-one of the
Family Protection Act 1808 shall remain in full force so far as
they relate to family homes which are registered under Part L
of that Act at the date of the commencement of this Act;
and, notwithstanding anything in paragraph (¢) of section
seventeon of that Act, any aliemation (including & mortgage)
by & settlor or his family of any such family home shall be valid
if it is made with the prior approval of the Court ; and the
Court may by order confer upon the settlor or his family,
either genorally or in any particular instance, the necessary
power for the purposs, on such terms, and subject te such
provigions and conditions {if any) as the Court may think fit,
and may direct in what manner any money derived from any
such alienation shall be applied.

Part IT of the Family Protection Act 1908 dealt with
claims for maintenance and support out of the estates
of deceased persoms, and these provisions, of course,
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WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Sorrerra the support of all Men and Women of Goodwill
towards the wotk of the Board and the Bocieties affthated
to the Board, namely (—

All Saints Children’s Home, Palmesston North,

Anglican Boys Homes Society, Diocese of Wellington
Trust Board

Anglican Boys Home, Lower Hutt

Sedgley Home, Masterton
Church of England Men’s Society—Hospital Visitation
“ Flying Arngel ” Missions to Seamen, Wellington
Girls Friendly Society Hostel, Wellington
St. Barnabas Bables Home, Seatoun
St. Mary's Homes, Karori
Wellingten Cily Mission

ALL DONATIONS AND BEQUESTS MOST
GRATEFULLY RECEIVED.

Full information uill be *urrished gladly an applica-
tion to :—

THE HON. SECRETARY,
C/o Post Office Box 82,
Tower Hutt.

Social Service Council of the
Diocese of Christchurch.

IvcorPORATED BY ACT OF ParLiamext, [952

CHURCH HOUSE, 178 CASHEL STREET
CHRISTCHURCH

Warden: The Right Rev, A, K. WARREN
Bishop of Chrisichurch

The Couneil was constituted by a Private Act which
amalgamated 8t Saviour’s Guild, The Anglican Society
of the Friends of the Aged and St. Anne’s Guild.
The Council’s present work is:
I. Care of children in cottage homes.
Provision of homes for the aged.

9

3. Personal case work of verious kinds by trained

social workers.

Both the volume and range of activities will be ex-
panded a3 funda permit.

Solicitors and trustees are advized that beguesia may
be made for any branch of the work and that residuary
baguests subject to life interests are as welcome as
immediate gifts,

The following sample form of bequest can be modified
to meet the wishes of testators.

“1 give and begueath the sum of £ to
the Soctal Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

The CHURCH ARMY
in New Zealand Society

(A Society Incorporated under the provisiona of
TPhe Religious, Charilable, and PEdueational
Trusts Aete, 1008.)

President:
TRE MosT Rev, B, H, OWEN, DD
Primate and Archbishop of
New Zealand.

Headquarters and Training Coellege:
90 Richmond Road, Auckland, W.1.

ACTIVITIES.

Church Evangelists trained.

Waelfare Work in Military and
Ministry of Works Camps.

Special Youth  Work and
Children’s Missions.

Religious Instruction given
in Schools.

Church Literature printed
and distributed.

Mission Sisters and Evangel-
ists provided.
TParochial Missions eonducted

Qualified Bomal Workers pro-
vided.

Work among the Maori,
Prison Work.
Orphanages staffed

LEGACIES for Special or General Purposes may be safely
entrusted to—

THE CHURCH ARMY.

FORM CF BEQUEST.

“T give to The Chureh Army in New Zealand Society,
of 81 Richmond Road, Auckland, W.l. [here insert
paritculars) and 1 declare that she receipt of the Honorary
Treasurer for the time heing, or other praper Officer of
The Church Army in New Zealand rociety, shall ba
sfficient discharge for the same.”

LEPERS’ TRUST BOARD

l work for Lepers from WNew Zealand’s own de-
pendencies and those on Islands near our shores.
All gifts of cash and goods will be gratefully received
and personally acknowledged by me. Your help will
be much appreciated.
Thank you,
P. 1. Twomey, M.B.E.,

“Leper Man" Secretary,

LEPERS’ TRUST BOARD
CHRISTCHURCH
Completely undenominational LIs,
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A worthy bequest for The Young Women's Ghristian

YOUTH WORK . . . Association of the Gity of
Wellington, (Incorporated).

THE _
Y M ‘ : A % OUR ACTIVITIES:
® L] ® L] (1) Resident Hostels for Girls and a Transient

Hostel for Women and Girls travelling.

HE Y.M.C.A.'s main object is to provide leadership i
T training for the boys and young men of to-day . . . the (2) Phgsécal .Efiilcatlon %asses' Sport Clubs,
future leaders of to-morrow. This is made available to an pecial Interest Liroups.

Tound phgaion] and mental (raining - whioh gfves beys () Clubs where Girls obtain the fullest
and young men every opportunity to develop their appreciation of the joys of friendship and
potentialities to the full, service.

The Y.M.C.A. has been in existence in New Zealand A X
for neatly 100 years, and has given a worthwhile service * OUR AIM as an Undenominational Inter-
to every one of the thirteen communities throughout national Fellowship is to foster the Christ-
New Zealand where it is now established, Plans are in ian attitude to all aspects of life.
hand to offer these facilities to new areas . . . but this
can only be done as fundas become available. A bequest
to the Y. M.C.A. will help to provide servies for the youth * OUR NEEDS:

of the Dominion and should be made to :— .
Our present building Is so inadequate as

THE NATIONAL COUNCIL to hamper the development of our work.
Y.M.CA's OF NEW ZEM.I‘ND. WE NEED £50,000 before the proposed

New Building can be commenced.
114, THE TERRACE, WELLINGTON, or

YOUR LOCAL YOUNG MEN'S CHRISTIAN ASSOCIATION Generlz;t]gwntary,
W.C.A.,
Girre may alse be marked for endowment purposes 5, Boulcoit Street,
or general use. Wellington.

Presidene :

Her Royal Highness,
The Princess Margaret.

Patron ¢
Her Majesty Queen Elizabeth,
the Queen Mather

OBJECT:

“The Advancement of Christ’s
Kingdom among Doys and the Pro-
motion of Habita of Obedience,
Reverence, Distipline, Belf Reapect,
and all that tepds towards a true
Christian Manliness.””

MN.Z. President Barnardo Helpers”
League :
Her Excellency, Lady Morrie.

A Laving Hawven for a Neglected Orphan.

Founded in 1883—the first Youth Movement founded.

D R, BA ﬂ N A R Dﬂ,s H u M Es Is International and laterdemominational.

Lo . _ The NINE YEAR PLAN for Boys ...
Charter: * No Destitute Child Ever Refused Ad- 912 in the Juniors—The Life Boys,

mission.” _ _ 12-18 tn the Sentor-—The Boys' Brigade.
Neither Nationalised nor Subsidised. Still dependent e
on Vaoluntary Gifts and Legacies. A character building movement.

A Family of over 7,000 Children of all ages.
Bvery child, including physically-handicapped and
spastic, given a chance of attaining decent citizen-

FORM OF BEQUEST:

1 GIVE AND BEQUEATH unto the Boys’ Hrigade, New
Zaaland Dominion Council Incorporated, Natlonal Chambem,

s_hip, many winning distinetion in various walks of 93 Custombouse Quay, Wellington, for the general purposs of the
life. Brigade, (here insert details of legacy or bequest) and I direct that
the recelpt of the Secretary for the time being er the receipt of
LEGACIES axp BEQUESTS, N0 LONGER SUBJECT any other proper officer of the Brigade shall be & good and
TO SUCCESSION DUTIES, GRATEFULLY RECEIVED. sufficient discharge for the game.””
London Heodquarters - 18-26 STEPNEY CausEwAY, E.1 T
N.Z. Headguurters ; 82 TuE TERRACE, WELLINGTOX. For information, write t0;
. . . THE SECRETARY,
For further information write P.0. Box 1402, WELLINGTON.

THr Secrerany, P.O. Box 809, WELLINGTON.




February 7, 1956

have been re-enacted but with certain improvements
which the passage of time and the decisions of the
Courts have shown to be advisable.

First, it iz to be noted, that the Act applies to all
cases, whether the deceased person died before or after
the commencement of the Act, but then there follows
the following important proviso ;

Provided that no distribution of any part of the estate of &
deceased person the t has been made before the commoncemert
of this Act shall ba disturbed in favour of any person by reason
of any application or order made under this Aect if it could

_not have been digturbed in favour of that person by reason of
any application or order made under the enactments repealed
by thiz Act.

The learned Chief Justice recently ruled that, where
there had been & distribution of the assets to a bene-
ficiary, the distribution could not be disturbed whether
or not the administrator had made the distribution
before or after the prescribed period for making an
application under the Act: if an administrator, how-
ever, distributes the assets before he ought to, then he
may be liable for an action for damages by a person
who may have had a good claim against the estate :
In ve Leruill, Lankshear v. Public Trustee, [1955]
NX.ZL.R. 858.

The Court has now jurisdiction to make an order
affecting any property which is the subject of any
donratio mortis cause made by the deceased, provided that

{a} No claim in vespect of any proporty to which this sub-
section rolates shall lie against the administrator by any
person who {under any order of the Court under this
Act) becomes entitled to the property or to any benefit
therefrom ; and

—
o
~—

In all other respects the provisions of this Act shall
apply in respeet of that property in the seme manner as
those provisions would apply te the property if it were
part of the estate of the decessed which was properly
distributed by the administrator immediately aftr the
expiration of six months from the date of the grant in
New Zealand of administration in the estate of the
deceased without notice of any application or intended
application under this Act in respoct of the estate,
whether the order of the Court is made before or after
the expiration of the said six months,

An application for provision out of the estate of any
deceased person may now be made under the Aet by or
on behalf of the stepchildren of the deceased who were
being maintained wholly or partly or were legally en-
titled to be maintained wholly or partly by the deceased
immediately before his death. For the purposes of the
Act, “ Stepchild ” ig defined as follows .

* Btepchild ¥, in relation to any deceased person, means
any child by a former marriage of the deceased’s husband or
wife ; and includes any illegitimate child of the deceased’s
husband or wife who was living at the date of the marriage of
the husband or wife to the deceased.

The prescribed period for making applications under
the Act is ag set out ins. 9 (2} :

" (2) The prescribed peried mentioned in this section shall bo,—-

{a) In the ease of an application by an administrator made

on behalf of a person who iz not of full age or mental

capacity, a period of two vears from the date of the

grant in New Zealand of administration in the estate ;
and

(&) In the case of any other application, a period of twelve
months from the date of the grant in New Zealand of
administration in the estate.

But & 10 (2) provides that no action shall e against
the administeator by veasou of his having distributed
any part of the estate, if the distribution was properly
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made by the administrator after the expiration of six
menths from the date of the grant in New Zealand of
administration in the estate of the deceased and without
notice of any application or intended application under
the Act in respect of the estate.

The time for making application may be extended by
the Court ; and this power extends to cases where the
time for applying has already expired, including cases
where it expired before the commencement of the Act.
Summed up, the position appears to be that an applicant
should give notice to the administrator within six months
of the grant of the administration and make his applica-
tion to the Court, within twelve monthg from the date of
that grant.

Without in any way restricting the powers of the
Court under the Act, 8. 6 declares that the Court may
order that any amount specified in the order shall be
set aside out of the estate and held on trust as a class
fund for the henefit of two or more persons specified in
the order (being pergons for whom provision may be
made under the Act).

Section 11 authorizes the admission of deceased’s
reasong for making the digpositions which he did under
his will, and reads as follows :

11. Without restricting the evidence which is adrrissible
or the matters which may be tsken into account on any
application under this Aet, it is hereby declared that on any
such application the Court may have regard to the decensed’s
reasons, s0 far 43 they are ascertainable, for meking the
dispasitions raare by his will, or for not making any provision
or any further provision, os the case may be, for any person ;
and the Court may aceept such evidence of those reasons as it
considers sufficient, whether or not the same would be othar-
wise admissible in a Court of law,

As {o the weight to be given to such evidence, reference

may be made to In re (' rewe, Crewe v. ("orbeh‘ 119557
N.Z.L.R. 210,

1t s devoutly to be hoped that the alterations to the
law effected by the Family Protection Act 1955 will
tend towards the achievement of more justice in the
distribution of deceased persons’ estates among their
dependants, and in many cases speedier administration
thereof.

JOINT FAMITLY HoMrs AMENDMEXT AcT 1955,

Tn marked contrast to settlements under Part 1 of
the Family Protection Aect 1908 (hereinbefore referred
1o in this article) settlements under the Joint Family
Homes Act 1950 have become most popular.  Joint
Family homes were an entirely new departure under
our legal system, and it is not surprising that the principal
Act has had to be amended from time to time. Some
of the amendments have been of a most technieal
nature ; and it is now rather difficult for the practitioner
to keep trace of them all. It would be most advanta-
geous, if the authorities could issue a reprint of these
statutes or, better still, compile a consolidation of them
within the near future,

The Joint Family Homes Amendment Act 1955 is of
small bulk, but nevertheless it includes some vital
amendments.

First and foremost, the limit as to value has heen
entirely aholished.  Before this Amendment Aect came
into operation, a home could be settled under the Joint
Tamily Homes Act 1950 only if the capital value thereof
did not exeeed £5,000, Section 2 of the Amendment
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Act 1955 removes the limit as to the value of the land
which may be scttled, and repeals the provisions con.
nected with that limit which were eontained in the
section which provided for exemption from stamp duty.

Sometimes, where the land before settlement under
the Act is owned by only one of the spouses, it is neces-
sary for the spouse in whose name the title does not
appear to consent to the application by the other spouse.
Where the hushand and wife are not both parties to the
application, it is now necessary for the one of them who
is not a party to the application to consent to the ap-
plication, if the land being settled is :

{z} Subject to any mortgage, charge or encumbrance ;
or

(6) A leasehcld interest ; or

{¢) Held under agreement for sale or licence to occupy
under Part 1 of the Housing Act 1955 ; or

{d) Held under agreemeunt for sale under s. 193
of the Counties Act 1920, 5. 5 of the Statutes
Amendment Act 1951, or Part XXIV of the
Municipal Corporations Act 1954,

There was at least one vital casus omisaus in the Joint
Family Homes Act 1850, as originally enacted. There
wag no provision for making liable for payment of money
under a mortgage or rent under a [ease, a spouse who was
not a gettlor. There was also some obscurity as to the
liability of the spouses under a mortgage securing further
advances and existing against the title at the date of
settlement. An effort was made to remedy this matter
by the Joint Family Homes Amendment Aet 1951.
Apparently that effort of the Legislature was not entively
satisfactory, for that provision has been repealed, and
8. 5 of the Joint Family Homes Amendment Act 1955
now provides that the implied covenant by a spouse
who consents to a settlement of land which is subject
to a mortgage shall extend to eover further advances
made after the date of the settlement in aecordance with
the provisions of the mortgage.  Section § (1} of the
Joint Family Homes Amendment Act 1955 amends s. 7
(1) of the prinecipal Act by substituting a new para. (¢},
which reads as follows ;

(e} If either the hishand or wife was not a settlor in respect
of tho joint family home but consented to the applicstion
to register the land as u joint family home in accordance

with the proviso to subsection one of section four of this
Act, then,—

(i) Notwithstanding anything to the contrary in thix
Act or any other Act or any rule of law, the husband and
wifo shall become jointly and scverally Liable (so far as
the settlor was liable} for the payment of all rent, prin-
cipal, interest, and other money payable in respect of
or secured over the land, including further advances
which are or become charged on vhe land in accordance
with subsection five of thiz section : and shall also
hecome jointly and soverally lisble to the covenantee
(so far ax the settlor was liable to the covenantee) for
the fulfilment and observance of every covenant and
agresment contained or implied in the lease, agreement
for sale, licerce to oesupy, mortgage, charge, or eneumb-
rance, including covenants and agreements relating to
such further advances :

(ii) The covenantee zhall have remedy against the
husband and wife or either of them accordingly :

(iii) Nothing in this paragraph shall extinguish the
liahility of any other person,

But the amendment in the Joint Family Homes
Amendment Aect 1955, which will doubtless be the most
popular, is that effected by s. 6, which amends s. 16
of the principal Act (as substituted by s. 4 of the Amend-
ment Act 1952} by increasing the absolute exemption
from death duty in respect of a joint, family home settled
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under the prineipal Act from a value of £2,000 to £3,000 :
this is indeed a worthwhile concession in aid of the
taxpayer.

LAND SETTLEMESNT PROMOTION AMEXDMENT AcT 1955,

The Land Settlement Promotion Act 1952 still occas-
ionally plagues the unwary conveyancer. As we all
know, it affects only “ farm land ” as defined in that
Act. In practice, border-line cases are sometimes
encountered. An amendment of s. 2 by the Land Settle-
ment Promotion Amendnient Aet 1955 will prove a-very
ugeful machinery provision. The following subsection
is added to s. 2 :

{3) For the purposes of thiz Act an application may be
made to the Land Valuation Court for an order declaring
whether or not any land is farm land within the meesning of.
this Act, and the Court may make such an ovder whether or
not there is bofore the Court any objection or application for.
consent to & transaction in respect of that land.

Section 23 of the principal Act is amended to make
it, clear that leases of farm land of an area of not more
than five acres are exempt from Part 1l of the Act
as well as transfers of farm land of not more than five
acres,

The congent ol the Land Valuation Court is not neces-
sary to a sale or lease of farm land in cases where the
purchaser or lessee does not own other farm land, and has
not since the passing of the principal Aot created a trust
in regpect of farm land and makes and deposits with the
Distriet Land Registrar or Registrar of Deeds, within
the prescribed period, a statutory declaration to that
effect. It has been argued that there was a loophole
in the principal Act, inastnuch as a purchaser or lessee
could buy several parcels of land from different owners,
and include them in the one transfer or lease.  Section 4
of the amending Act amends s. 24 of the principal Act to
make it elear (if it was not already clear before) that
such a transfer or lease does require the consent of the
Land Valuation Court. The following proviso added
to s, 24 (1) (the meaning of which may not at first sight
be very clear) reads :

Provided that nothing in this subsoction shall apply in any
ecase where the contract or agreement is a gale or transfer or
lease by several persons of several estates or interests in land,

unless tliose persons are owpers of those estates or interests as
joint tenantz or tenants in common.

Thus, if A and B own a farm as tenants in common or
as joint tenants they may transfer or lease it to C with-
out the consent of the Land Valuation Court, if C can
make the necessary declaration. But if A owns a farm
and B also owns another farm, the consent of the Court
cannot be avoided by including hoth farms in the one
transter or lease to .  In the latter case, there are two
transactions ; and C is not in a position to make the
required statutory declaration.

An amendment of s. 29 makes it clear that the Land
Valuation Court can give conditional congents to trans-
actions to which Part IT of the principal Act applies.
It is now expressly provided that to a proposed transfer
or lease the Committee may consent to the transaetion
either absolutely or subject to such conditions not in-
congistent with the purposes of Part IT of the prin-
cipal Act as the Committee thinks fit. This provision
is in effect retrospective, 8. 28 being amended by adding
the following subsection :

() Where (whether before or after the commencement of
this subsection) the Committee hes made an order consenting
to the transaction subject to conditions that are to be fulfilled

before the completion of the transaction, the District Land
Registrar or the Registrar of Deeds shall not register any
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The New Zealand GRIPPLED GHILDREN SOGIETY (inc.)

178 PURPOSES
The New Zealand Crippled Children Society was formed in 1933 to teke
up the cause of the crippled child—to act as the guardian of the cripple,
and fighi the handicaps under which the crippled ehild labours ; to
endeavour to obviate or niinimize his disability, and generally to bring
within thé reach of every cripple or potential eripple prompl: and
efficient treatment,
ITS POLICY

(2} To provide the same opportunity to every crippled hoy or girlas
that offered to physically normal children; (&) To foster vocational
tralning and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the commurnity ; {¢) Preven-
tion in advance of erippling conditlons as a major objective ; (d) To
wage war on infantile paralysis, one of the prineipal causes of erippling ;
{¢) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Societies, and assist where possibie,

1% 1a considered that there are approximately 6,0¢0H) crippled children
in New Zealand, and each year adds a number of new cases to the
thousands already heing helped by the Society.

Members of the Law Society are invited to bring the work of the
N.Z. Crippled Children Society before cllents when drawing up wilis
and advising regarding bequests., Any further Information will
gladly be given nn application.

MR. C. MEACHEN, Sacretary, Exeeutlve Countil

. EXECUTIVE COURCIL
Mr. H. L. YoUsd, J.P., 5IR FRED T. BOWBREANK, ME. ALEXANDER
GILLIES, SIR JOHK JLorT, MR, L, 8INCOLAIR THOMPSON, MR. FRANK
JOXES, SIR CHARLES NORWoOD, ME. G E. HaNsarD, Mge. Erio
HoppeEr, MR, WYVERN HUNE, SIR AGLEXANDER RODERTI, Mz,
WaALTHER N. NorRwoop, Mr, H. T, SpRIGAT, MR. G. J. PARE, MR.
D. G. BaLL, DR, G, A, Q, LENYANB.

Box 6025, Te Aro, Wellington

{9 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES :
(Each Branch administers its own Funds)

P.0. Box 5097, Auckland
PO, Box 2083, Christchurch
P.0. Box 125, Timaru

AUCKLAND .
CARTBABURY AND W'ES'!'LA\D
S0Utd CANTERBURY

DUNEDLY . e .. .0, Box 483, Dunedin
GISBORNE .. .. .. .. .. P.0. Box 20, Gisborne
HiwEE's Bay F.0. Box 30, Napier
NELSON P.0. Rox 188, Nelson

NeEw PLYMOTTH
Nouts OTAG0

P 0. Box 824, New Plymouth
P.0. Box 304, Qumaru

MaNAWATD .. . P.0. Box 298, Palmerston North
MARLBOROUGH .. . .. P.0. Box 124, Blenheim
SOTTH TARANAKIE P.0. Box 148, Hawera
SOUTHLAND ., . P.0. Dox 169, Invercarqill
STRATFURD P.0. Box 83, Stratford
WANGANTE P.0. Box 20, Wangunui
WATRARAPS .. P.0. Box 125, Masterton
“’LLLI\GTO\T PO Box 7321, Miramar
TAURANGA 42 Seventh Avenus, Tauranga

COOK [SLANDS (‘In '\[r 1I Dateson. A. B. Donald Ltd., Rarotonga

ctive Help in the fght against TUBERCULONS

OBJECTS: The principal objects of the N.Z. Federa-
t on of Tulerci 'osis Associations (Inc.} are as follows:

1. To establish and maintain in New Zealand a
Fedevation of Associations and persons interested in
the Furtherance of a campaign against Tuberculosiy,

2. To provide supplementary assistance for the b nefit,
omfort and welfare of perscns who are suffering or
wlo hove suffered from Tuberculosis and the de-
pendants of such persons,

8. To provide and raise fands for the purposes of the
Federution by subscriptions or by other means.

4, To make a survey and acquite accurate informa-
tion and koowledge of all matters affeeting of con-
cerning the existence and treavinent of Tuberculosis,

5. T¢ secure co-ordination between the public and
the medical profession in the investigation and treat-
juent of Tebercwosis, and the afier-care and welfara
of persons who have suffered from the said disease.

A WORTHY WORK TO FURTHER BY BEQUEST

Members of the Low Society are inviled te bring the work of the Federation before elients

when drawing up wills and giving advice an bequesta.

Any further nformation will be

Hadly given on application to :—
HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERGULOSIS ASSNS. (ING.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-959,

OFFICERS

President ; Dr, Gordon Rich, Christchurch.

Kzecutive : 0. Meachen (Chairman), Wellington.

Couneil : Captain H. J. Gillmore, Aucklend

W. H. Masters 1 Dunedin
Dy, R, F. Wilson }
L. E. Farthing, Timaru
Brian Anderson 1 Christehurch
Dr I, 0, MacIntyre )

AND

EXEOQUTIVE

COUNOCIL
Dr. G, Walker, New Plymowth
A. T, CQarroll, Waireca
H. F. Low Wanganui
Dr. W, A Priest )
Dr, P, H, Morrell, Wellinglon.,
Hon, Treasurer: H. H. Miller, Wellington.
Heon, Secretary : Miss F. Morion Low, Wellington.
Hon. Solicitor 1 H. E. Anderson, Wellington.
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Charities and Charitable Institutions

HOSPITALS -

HOMES -

ETC.

The attention of Solicitors, as Ewecutors and Advisors, is directed o the claims of the tnatitulions yn this fseue ;

BOY SCOUTS

There are 22,000 Boy Scouts in New
Zealand. The training inculeates truthful-
ness, habits of observation, obedience, self-
reliance, resourcefulness, loyalty to Queen
and Country, thoughtfulness for others.

I4 teaches them services useful to the
public, handicrafts useful to themselves, and
promotes their physical, mental and spiritual
development, and builds up strong, good
character,

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION to clients.
A recent decision confirms the Association
as a Legal Charity.

Official Designation :

The Boy Scouts Assoclation (New Zealand
Branch) Incorporated,
P.O. Box 1642,
Wellington, C1.

500 CHILDREN ARE CATERED FOR

v THE HoOMES OF THE

PRESBYTERIAN SOCIAL SERVICE
ASSOCIATIONS

There is no better way for people
to perpetuate their memory than by
helping Orphaned Children.

£500 endows a Cot
in perpetuity.

Official Designation :

THE PRESBYTERIAN SOCIAL SERVICE
TRUST BOARD

AUCKLAND, WELLINGTON, CHRISTCHURCH,
TiMary, DUNEDIN, INVERCARGILL,

Each Associalton administers i(s own Funds.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

A chain of Health Camps maintained by
voluntary subseriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children. Many thousands of
young New Zealandors have already benefited
by a stay in these Camps which are under
medical and nursing supervision. The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Duonations this
Dominion-wide movement for the better-
ment of the Nation.

N.2. FEDERATION OF HEALTH CAMPS,

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

“]1 Gaive AND BEQUEATH to the NEW
ZEALAND RED CROSS SOCIETY (Ineor~
porated) for :—

The General Purposes of the Saciety,
the sum of £............ (or description of
property given} for which the receipt of the
Secretary-General, Dominion Treasurer or
other Dominjon Officer shall be a good
discharge therefor to my trustee.”

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colenr or
creed.

Privare Bag,
WELLINGTON.
CLIEXT
MAKI N G gg:ﬁfx T ‘Well, what are they 7"

SGLICITOR

CrIExT * ¥ou express my views exactly.

sontribution.’

WILL

“ Then, 1 wish to Include in my Will a [egacy for The British and Forelgn Bible Soclety.”
* That's an excellent idea. The Blble Society has at least four characteristics of an ideal bequest.”

* Tt'a purpose I definite and unchanging—io clrenlate the Serlptyres without eltber nole or cominent.
ita record is amazing —since its inception in 1804 it has distributed over 00 million volumes.
A {ar-reaching—it troadcasts the Word ot God in 820 languages.
man will always need the Bible™

1ta scope s
Itz aetlvities can pever be puperflucun—

The Socfety deserves a aubstantiai legacy, in addition to one's regular

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Wellington, C.1, ‘
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instrument relating to the transaction unloss he is sabisfied, by
statutory declaration made by & party to the transaction or by
notice from the Committee or otherwise, that those conditions
have heen fulfilled.

Hovsme Acr 1955,

This Aect consolidates and amends the legislation
relating to State housing hitherto contained in the
Housing Act 1919 and the eighteen amendments thereto.
These Acts had been passed at different times to meet
current cireumstances, and did not stand together very
harmonigusly. The Act is arranged in two Parts as
follows :

Part I—State Houses.
Part IT—Accounts and Miscellaheous.

Part], dealing with State Houses, will, T think, be the
only part to interest the conveyancer.  Let us glance
very briefly at the provisions which are new.

Section 4 empowers the Board of Management to
hold aud digpose of shares in companies formed to erect
flats.

Section 19 provides that, subject to any direction of
the Minister, any lease or tenancy of State-housing land
may be on such terms, at such rent and otherwise, as
the lessor thinks fit. Leases and tenancies must be in
writing ; and s. 44 of the Tenancy Act 1955 is not to
apply in respect of State housing land or dwellings
thereon.

Section 22 provides that the acceptance of money
afier the giving of notice reseinding an agreement for
sale shall not of itself constitute evidence of a new agree-
ment or operate as a waiver of the notice,

Seetion 23 provides that, where the Board lawfully
rescinds any agreement for sale. the purchaser and all
persons claiming through him {(except persons claiming
by virtue of an instrument approved by the Board) shall
forthwith yield up possession of the property.

For some years now, the State Advances Corperation
has had power to issue in commeciion with the sale of
State-houses three classes of easement certificates,
namely, pipe-line, right-of-way, and party-wall certi-
ficates. These powers are continued in the new Act,
together with additional aneillary powers which it has
been found desirable to econfer on the Corporation.
Section 29 authorizes the variation or cancellation of
easement certificates,

CrowN GRANTS AMENDMENT AcT 1955,

The search clerk these days does not have to worry
very much about the Crown Grants Act: not so the
conveyancer of an earlier age, who frequently under
“the old system , and sometimes under the Land
Transfer Act, encountered Crown Grants, or certificates
in lien of Grants, subject to certain rights reserved by
the Crown on the alienation of the land by the Crown
to the subject.

Section 36 of the Crown Grants Act 1908 provides that
where a Crown Grant (which of course would include a
certificate of title in lieu of Grant) reserves the right to
take part of the land for roads, that right lapses unless
it is exercdsed within five years after the issue of the
Grant. In some cases the right was reserved to take
part of the land for railways and other public works at
any time without payment of compensation, an area
of an additional 5 per cent. being usually added to allow
for this. The following new section is added :
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36a. Whenever in any Crown grant there has bheen or
hereafter may be rescrved rights &t any time to take part of
the land eomprived therein for railwuys or other public works
of any kind, the provisions of section thirty-six of this Act
shall apply 24 if references in that soction to roads were refor-
rnees to railways or those other public works, as the case may
be :

Provided that, whero before the commencement of this
secetion any fand was taken for railways or other public works
after the period of five years from the issuoe of the grant, no
compensation shall be claimed by or paid to the owner of the
land.

A new s, 368, which ought to prove very useful in
practice, provides for the removal of lapsed reservations
from the existing title. Unfortunately the section is
gilent as to whether or not any fee is payable to the Dis-
trict Land Registrar for entering a memorial in the register
that the reservation has lapsed.

TRUSTER AMENDMEXT AcT 1955,

The Trustee Amendment Act 1955 amends s, 95 of
the Trustec Act 1908, to authorize a trustee to invest in,
and retain, shares in a co.operative company or other
co-operalive centerprise, by adding subs. (1a), which
reads as follows :

(ta) Unless exprossly forbiddon by the instrument (if any)
ereating the trust, it shell be lawfal and be deemed always to
have been lawful for s trustee who is empewered to carry on
any business forming pact of tho assets of the trust property,
and so0 long as he continnes lawfulty to carry on that business,—

() To rake up and subscrihe for or otherwise acquire, out

of such of the trust funds &3 ho may lawfully use in the
cerrying or of thet businss, shates in any co-operative
company or other co-operative enterprise membership
of which is essential or highly advantageous to tho
carrying on of that business or the inatketing of tho
products of that business :

(D} Subject to the provisions of any vther enactment relat-
ing to the compulsory swrrender of shares, to retain as
part of the frust property any shares beld in eny such
company or co-cporative enterprise and, out of such of
the trust funds as he may lawfully use in the carrying
on of that business, pay calls on any such shares,

It will be observed that this manifestly very con-
venient provision applies only where a frustee iy em-
poweted to carry on any business forming part of the
assets of the trust property, and applies only to shares
in a eo-operative company or other co-operative enter-
prise. The Legislature has not made any attempt
to define what is a co-operative company or co-operative
enterprise : this is not to be wondered at, for it is very
difficult to define with exactitude a co-operative society.
Sometimes the word co-operative is used in a narrow
sense o as to include only those societies the members
of which trade exclusively with one another and not
with persons who are not members of the particular
society. It is submitted, however, that it is not used
in that somewhat narrow sense: the clue to the inter-
pretation of this word, as used in the amendment
made by the Trustee Amendment Act 1955, appears
to be given by the words of the section,  membership
of which is essential or highly advantageous to the
carrying on of that business or the marketing of the
produce of that business ™. Tt is submitted that it
would include shares in a co-operative dairy company,
or in any company registered under the Co-operative
Companies Aet 1933. And most, if not all, of the
societies registered under the Industrial and Provident
Societies Act 1908 would be included. Building Socie-
ties of the Star-Bowkett type registered under the
Bailding Societies Act 1908 would also be included.
1t does not follow, however, that every company trading




30 NEW ZEALAND LAW JOURNAL

in New Zealand or registered in New Zealand, and
having the word * co-operative 7 included in its name,
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is a co-operative concern for the purposes of the Trustee
Amendment Act 1955,

THE WILLS AMENDMENT ACT 1955.

A Revised Version of Testamentary Law.

By Marcorm Buist, LLAL

1I. The Scopr or Parr 1.

Exeept in so far as may be permitted hy statutes such
as the one under review, it i3 necessarv that cvery
testamentary disposition comply with the requirements
of the Wills Act 1837, particularly in respect of form
and of capacity.

By s. 3 of the Wills Amendment Act 1955, certain
wills are defined as ™ informal ', and certain military
personnel are defined as “ privileged . The general
purpose of Part I of the Act is that such privileged per-
sons be enabled to make testamentary dispositions
without fully complyving with the Wills Act 1837. In
hrief, the informal will of a privileged person is to be
treated as though it were formal.

In view of this general purpose, the appropriate ques-
tions to he asked when a disposition is propounded as
testamentary appear to be :

(a) Is this a will at all ¢

b If 8o, is it a will fully complying with the require-
A\ Plyiy {
ments of the Wills Act 1837, as to,
{i) Normal civil capacity, and
(ii) The formalities prescribed by s. 9 {which
formalities constitute it a “ formal will »
ag defined in s. 3 of the Wills Amendment
Act 1955) ¢
(cj Is the testator a * privileged ” or otherwise
preferred person {for, if he be such, the following

defects may be cured by the Wills Amendment
Act 1955 :

{i) In respect of want of capacity, minority
only ;

(ii) In respect of want of form, failure to comply
with sections 9, 15, 20, or 21 of the Wills
Act 1837) ?

(d) Has there been lapse by effluxion of time under
8. 9 of the Wills Amendment Act 1955, if the will
be so validated but be oral ?

WiLLs, FoRMAL AND INFORMAL.

Furthermore, the manifest general intention of the
new statute, that the informal will of a privileged per-
gon he treated as though it were formal, requires that aff
doubts arising out of s. 9 of the Wills Act 1837 be set at
rest, This may, however, not be the effect of the new
amendment, and this possibility will now be considered.

A " Formal will 7 is defined in ¢, 3 in relation to
the formalities of attestation laid down by s. 9 of the
Wills Act 1837.

It is submitted that, for the purposes of the Wills
Amendment Act 1955, the definition in 8. 3 may not
suffice to embrace within the term ** formal will 7 a
will the validity of which depends upon the Wills Act
Amendment Act 1852 (U K.)—applicahle in New Zea-
land by virtue of the English Laws Act 1908—notwith-
standing that . 2 (1) of the Wills Amendment Act 1955

- provides that the Act of 1852 be, for the purposes of the

law of New Zealand, read with and deemed part of the
Wills Act 1837. The Wills Act Amendment Act 1852
(UK.) is not expressed to repeal and re-enact in an
amended form the provisions of 8. 9 of the Wills Act 1837,
ar to comprise an addition to or amendment of 8. % It
is a supplementary enactment which recites portion of
8. 9, and then sets out certain conditions which, if com-
plied with, will pro tanto constitute a valid exeeution
of the will by the testator.

An * Informal il ' is, likewise, delined in . 3 of
the Wills Amendment Act 1955 in relation to s. 9 of the
principal Act. Justasa ** formal will 7 isa will made
in accordance with s. 9, so an “ informal will 7 is a
will, expressed in any form of words, whether spoken
or written, not made in accordance with s. 9,

It may be noted that the statute uses substantially
the same terminology in the relevant portion of 8. 3 (3),
which reads,

It is hereby declared that any priviloged person may revoke

any provious formal or informal will by any words whether
written or spoken doclaring an intention to revoke the same.

The informal will is defined in s. 3 as,

& will which is expressed in any [orm of words whether written
or spoken and which is not made in sccordance with 5. 9 of
the principal Act.

It is likely that any interpretation judicially adopted in
respect of either of these provisions will influence the
meaning to be gathered from the other.

Neither s, 3 nor 8. 5, as just quoted, requires that the
writing {in the case of a written informal will) be made
by the testator. Indeed, the term °° written ”’ appears
to be satisfied only by reference to the definition given
in 8. 4 of the Acts Interpretation Act 1924, viz.
“Writing,” ** written,” or any term of like import, includes
words printed, typewritten, pamnted, engraved, lithographed,
or ptherwise traced or copied,

Evipexwce or INvorMAL WILL.

From the evidentiary aspect a holograph will has the
advantage of being more or less self-authenticating.
Indeed, informal wills may be classified as follows :

{¢) A testamentary writing proved to be

(i) The manuscript of the testator (i.e. a holo-
graph), or
(Concluded on p. 32.)
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IN YOUR ARMCHAIR—AND MINE.

By SCRIBLEX,

Vicarious Liability.—Practitioners may wounder what
fresh light, if any, has heen thrown upon the vexed
guestion of the Hability of an hotel-licensee for the acts
of his barman by a letter from one Joseph Shabaz,
President of the Washington State Culinary Alliance,
to the SBeattle Post-Intelligencer. 1 have read with
great interest,” writes Mr Shabaz, ° the story in
which you reported that the owner and operator, found
guilty of pouring an inexpensive brand of whisky into
a bottle labelled for a more expensive hrand, stated that
he did 8o on the advice of one of hig hartenders.  As
President of the Seattle Bartenders Union and State
President of the Culinary Alliance, which boasts a member-
ship in excess of 40,000, 1 feel that the following facts
shonld be brought to the attention of the general publie :
Barienders employed by this individual and other operators
are pard by the howr. 1 feel that is it only fair to those
of us who econsider bartending an honourable profession
that these facts are brought to the attention of the
publie.” The New Yorker {12:11:55), in which
the letter is reproduced says © “ Thank you very mach,
Joseph Shabaz 7 ; and, as one member of an honour-
able profession to another, Seriblex says the same,

Constructive Desertion,— The legislation has enacted
that certain sexual offences—rape, sodomy, bestiality-—
shall of themselves be grounds for seeking a decree of
divoree. It has not enacted that the commisgion of an
indecent assault on a third person shall be a ground for
divorce. It seems to me that if we are to hold that the
commiggion of such an offence as in the present case
{the indecent advances of the hushand towards a strange
woman sitting next to him in a picture theatre) is to
provide a wife with just cause for withdrawing from co-
habitation and staying permanently away from her
hushband, and, furthermore, is to provide grounds
whereby she can ailege constructive desertion against
him, we shall, in effect, be laying down a new ground
for the relief of divorce which is not provided by the
Legislature.”—yper Willmey J. in Lewis v. Lewis, [1955)
3 ALl E.R. 598, 601,

Where Angels Fear to Tread.—Scriblex is indebted to
“ ALP.” inthe Justice of the Peace and Local Govern-
ment Review for a reference to the case of Salvatore
’Angelo in which the decigion of the Californian Court
of Appeal is said to be hailed by American jurists as
“the baby-sitters’ charter . Salvatore’s mother
decided {and who can blame her) to have the evening
off and hired a ** baby-sitter 7 to look after the delight-
ful Ittle fellow, aged five. Yor no known reason,
apart from the effects of televised football, he put his
head down, charged his temporary guardian in the
midriff, knocked her flying and broke both her wrists.
It was contended that she was an invitee, and Salvatore
{(who had treated other *“ baby-sitters 7 in like manner)
wag nothing more or less than a trap, of the danger of
which the parents knew or onght to have known and of
which concealed danger they failed to give notice. Bo
fay, the doetrine of scienter has prevailed and the plain-
tiff held her substaptial verdict. “ AL.P.” aptly
quotes the Wordsworthian aphorism, * Heaven lies
abont us in our infaney ”.  Salvatore, he observes,
lays about him in his.

The Highest Courts. The list for the Privy Couneil
in its Michaelmas sittings comprised in all eighteen
appeals—amongst them one from Canada, two from
New Zealand, onte from the Channel Islands and seven
from Crown Colonies. For the similar period there are
eleven English appeals in the House of Lords list, one of
which Staweley Irom and Chemical Co. v. Jonres, {1055)
1 All E.R. 6 involves consideration of the proposition
that the standard of care owed by an employer to
workmen in his faetory is higher than that required
between the workimen themselves. Our Court of Appeal
discussed the topic in €. E. Daniell Ltd. v. Velekou,
19551 N.Z.L.R. 645 and reached a similar conclusion.
This is not altogether surprising since its decision in
Hibherds Foundry Ltd. v. Hardy, [1953) NZLR. 14,
that the employer’s duty extended to the proteetion
of a worker who, having open to him alternative methods
of doing the work--one safe, the other dangerous-—
consciously chooses the latter method as the easier one
and suffers injury thereby.

Taxpayer's Triumph.—The ‘" arbitrary ™ method of
assessment adopted with singular success by the Inland
Revenue Department has s miss occasionally. 1In the
case of one Hughes, a ship-yard lahourer of fifty who
had amassed £3.000 on a wage of £15 weekly, the
English authorities brushed aside the sugpestion that
he was other than a part-time bookmaker or book-
maker’s agent in the world of horses or dogs. His
evidence, an emphatic rebuttal of any such theory,
was accepted. Tt seemed that he had never eaten sweets,
even as a child ; never smoked, drank or kept company
with the so-called weaker sex ; restricted holiday ex-
penditure to 5s. for any one vacation ; used his brother’s
discarded razov-blades, had a new suit onee in thirteen
years, worked a night shift so that he could wear hig
father's shoes while the father slept, and only once
seen a movie. This was ““ The Road to Morocco”,
which he testified to be not worth the priee of ad-
misgion ; but, in this regard, Bob Hope could justifiably
retaliate thatf his critical facuities were limited.

Frem My Notebook (Mixed Bag Division).—“ The
idea that there is a duty on us to do our duty properly
seems to be declining. If we can do it quickly, 5o much
the better. 1 am getting tired of it. Things are getting
worse and worse. If we could get a habit of doing our
work becanse it is a duty and take pleasure out of doing
it properly, there will be a better era dawning.”—Mr
Justice Wallington in the Vacation Court, October,
1955, . ..

“ Probably because of legal aid—and it may be con-
nected with higher legal fees in the divorce courts—
hundreds of couples have been encouraged to seek
divorce where in many cases there cculd have been
reconciliation.”~—Mr C. H. Stanley, Probation Officer
for Newbury. . . .

At the annual conference of the English Law Society,
held this year, at Llandudno, Wales, the Ladies’ pro-
gramme Included an enormously popular lecture and
demonstration by a famous ' beauty ”’ expert. The
view is now expressed that, on the score of utility, it
shclwuld have formed part of the men’s programme ag
well,
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WILLS AMENDMENT ACT 1955.

(Concluded from p. 30.)

(if) Written by an amanuensis but adopted
and signed by, or by an agent of, the test-
ator (not being a ** formal ™" will).

Here the Court of Probate has primary written evidence
hy virtue of the relaxation of 5. 9 of the Wills Act 1837
in favour of " informal 7 wills.

{8y Evidence of a spoken form of words, being an oral
statement of what the deceased wanted to be done
with his property after death: see Re Spicer,
[1940] P. 441 ; [1849) 2 All E.R. 6359,

A modern illustration of the Court's approach to the
evidentiary aspect is [n the Esfate of Macgillivray, [1446]
2 All BER, 301, in a minority dissent, supported in
11 The Conveyancer, 114, Beott L.J, drew attention
to the general intent of Parliament in relaxing the
requirements of form; but it is submitted that this ap-
proach should now be ridden sparingly sinee the decision
of the House of Lovds in Magor & St. Mellons Rupal
District Counedl v. Newport Corporation, [1952] A.C,
180 ; [19511 2 Al E.R. 839.

Tt seems appropriate to set out now s. 5 (6) of the Wills
Amendment Act 1955, which reads,

(B) Netwithstanding anything to tho contrary in any other
enaciment, »n informal will may bho proved upun such
evidence as the Court may consider sufficient.

aihd to recall that a will is not defined in the Wills Act
1837 or in any of its amendments,

PriviLEaED MINoRs.

This Part of the Act gencrally divides persons into
the following classes :

{u} Privileged persons {{ully defined in s. 4) ;

(&) Minors who are privileged persons ;

(¢} Certain minors who may conveniently be des-
cribed as ' under orders ” (see s. 6 (B} (ii} to
vi)s

(d) Seamen or naval ratings whose cash or chattels
come into official hands ; and

(¢) Maoris,
all of whom may usefully be referred to as

* preferred
persons .

The definition, in s. 4, of & privileged person would, on
the face of the matter, include a minor who came within
its terms, so that the enabling words of 8. 5 (1), . . . .
any privileged person may make a will **, would validate
the will of a privileged minor in point of the age of the
maker. The Act itself, however, raises a doubt by
dealing separately in several places with the powers of
a privileged minor, in such manner as to set up an inde-
pendent pattern.  First, 5. 6 (u) provides that an
informal will made by a privileged person who is under
the age of twenty-one years shall be as valid as it wonld
have been if the testator had been over that age ; and
s, 6 (b) (i) similarly validates the formal will of a privi-
Jeged minor.  These two provisions snggest that s. 5 (1)
has not covered the wills of privileged minors.  Second-
ly, under g. 7 {2}, the revocation authorized by burning,
tearing, or otherwise destroying, not in the testator’s
presence, the will of & privileged person is to he effec-
tive “ whether or not he has attained the age of twenty-
one years .  If every minor otherwise qualified were
ex hypothesi a privileged person, these words wouid be
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otiose,  Thirdly, s. 7 (3) (8) extends to a privileged
testator * whether or not he has attained the age of
twenty-one years ” exemption from the requirements
of 8. 21 of the principal Act [relating to the due authen-
tieation of obliterations, interlineations, or alterations) ;
and the above argument seems 1o apply here.

If these instances establish for the Wills Amendment
Act 1955 a consistent usage sufficient to bind the Courts
in their construction of the Act, then, it is submitted,
the effect may be as follows :

A. The definition of a * privileged person ™ con-
tained in ss, 3 and 4 does not per se include minors ;
or—stating the matter the other way round—it implies
worda to the effect, “* provided such persons shall have
attained the age of twenty-one vears ",

B. It would follow that a privileged minor might, by
informal will, revoke wholly or in part any previous
formal or imformal will, by virtue of the combined effect
of 88,5 (2) (¢) and 6 (@) ; but that he might not exercise
the power in & 5 {3) to revoke any previous formal or
informal will by any words whether written or spoken
declaring an intention to revoke the same.

C. Section 7 (1), validating gifts to a witness of a
privileged person’s will, does not contain the proviso
found so counsistently in the Act when privileged persons
are intended to include minors, and would not apply
fo wills of minorg,

D. The case of the prisoner of war who was a
privileged person immediately before his capture or
internment (s. 4 (6) (v) } will likewise not inciude minors.

RBEvocaTion anp LapsE,

A privileged person may, by informal will, revoke
wholly or in part any previous formal or informal will
{5.5{2) (¢) ). and, under s. 5 {3), may revoke any previous
formal or informal will by any words, whether written
or spoken, declaring an intention to revake the same,
The latter provision appears to be intended to enable a
ere revocation to operate without the context of a
positive will.  Section 6 (2) appears to empower a
privileged minor to exeorcise the former but not the
latter power, as already discussed regarding this group
of preferred persons, '

A privileged person may also, by virtue of 3. 7 (2),
effectually have his will revoked by directing or autho-
rizing (in writing or orally} any other person to burn or
tear ar otherwise destroy his will, with intent to revoke,
even though the act be not carried out in his presence,

A minor authorized by this Part of the Act may
procure a formal revocation under this Aet, or under and
by virtue of a burning, tearing or other destruction of
the will, with intent to revoke, in his presence (s. 6 (c) .

An oral will {including & revocation) lapses in the cir-
cumstances seb out in 8. 9. Apart from due revocation,
there iv a twelve months’ validity limit, operating so
that the will has no foree or effect, unless : -

(2) In a case where the testator was & prisoner of war
when he made the will or became a prisoner of war
within twelve months after he made the will, the
testator dies while he is a prisoner of war or within
twelve months after he ceased to be a prisoner of
wat; or

(8] In any other case, the testator dies within twelve
months after he made the will.

R



