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THE ADOPTION ACT 1955. -__ 

Throogbout his lengt,hy art,iiclcl Professor Kennedy 
retunls again and again to t,his fcat,ure of New Zealand 
adoption lav; and, finally, he provides a model section 
as a patt,ern t,o which exceptions may be added or 
snt~tract~ed It is our 8. 21 of the Infanta Act 1908, 
umhanged as to t,he effect of a,n adoption order; hut in 
R sligbt,ly cxpa,mled form. 

This brings us to a consider&m of t,he Adoption Act, 
1956, whilhiob came into force on October Zi, 1955. 

The new statute has nmde considerable cha,ngra in tbr 
law and pm&ice of adoption. It, creates a nen- codr to 
safeguard the welfare and rights of childrcrl, uho are, 01 
may become, the subject,8 of an adopt,ion order. At t,he 
same time, it, retains what, wits best in the previous legis- 
lation, particularly a great portion of Part, II 1 of the 
Infa,nts Aat 1908, which w.‘i confined to the adoption 
of children. 

The general purpose of the m\c~ Iegiulatior: is the great,er 
prot,ect,ion of the adopted child, si& by nidR wit,11 a,tten- 
tion to t,he rights of the adopt,ing parents. 

It is being increasingly recognized overseas that a,n 
adoption order should not, be made finally until there Jla~ 

been a,n opport,unit~y for a,o indepel&nt persorl t,o observe 
the child‘s rcsctioni to it,s proposed new home and 
parmt,s, and the reactions of t,hr pa,ront,s t,bemselves to 
having tire child in their home. In &gland, it is obliga- 
tory for R child to baw resided in its new home for at 
lea,& three mont,hs before an adopt,ion order is mndc. A 
similar provirion exi&s in other countries. 

In the child’s bcrt i&crests, t,herrfore, the new Act 
provides t,ha,t there must, be au investigation of the home 
conditions of the adopt~ive parents by :L Child Welfare 
Officer, whose prior approval must be given before t,he 
placemeut of 21 child under fifteen years of age in its new 
home. Srlch q~pmval remains in force for a month after 
it hss hrcn gmnted. 

In making an int,erim nrloption order: the Court givev 
a, t,entative approval of the application fcv adoption, 
nnk~s qecinl circumst,an~~es rendec it desirable that an 
adoption order should be made in t,he first, instance. 

The adoption o&r may not, except, in special circom. 
stances, be made until after the child has resided in the 
sdopt,ive parents’ home for 8ix months. 

The Court is empowered ho make sdopt,ion orders, 
wlmtever may be the domicil of t,he npplicant or t,he 
child : see In, TY 13. (dn I&nl), (1954) K hl.C.1). 254. 

The new st,atute makes some changes in respect of 
eligibility to adopt, a child under twenty.one yeasa of 
age. The former provisions in the Infants Aot. 1908 
required a, wide agedifference in the case of an unmarried 
person adopting a child of the opposite sex, but they 
were silent ori &her points, such as a minimum a,ge for 
an applicant. The ~DR st,atut,e specifies the minimum 
age of an sdoptir~g ptweertt, aud the minimum difference 
in age between an a~dopting parent and t,he child who is 
being adopted. An ndoptiou order may be made in 
favour of a, husband and wife: or of one of them with the 
coment~ of the other. 

&fore t,he Court can make ally interim adoption order, 
it must, heve before it t,he consents to t,he adopt,ion of all 
persor~ whose consent,s must be filed in the Court. 

C&ain extensionsand minor changesin the previously- 
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THE DESERTED WIFE AND THE MATRIMONIAL HOME. 

Shakespear Y. Atkinson: Some Conveyancing Implications. 

By P.B.A. 
- 

1. 
The decision of Finlay J., in Shakespear v. Atkinson,’ 

which haa alreadv been diacwsed in this JOURNAL,’ may 
be expect,ed t,o live rise to a, number of pract,ical diffi- 
culti& for persons dealing with property as mortgagees, 
purcha,sers, or other&e. !llhe p&iple established 
by the decision map m-e11 prove, as Finlay J. suggested, 
“ unsetbling, burdensome and productive of complica- 

t,ions where none now exist “. It is proposed to examine 
some of the implica~ticnj: and practical applicatdons of 
the decision. 

There is no need to rope&t the facts of the case. The 
decision recognizes the right of a wife who has been 
deserted by her husband to remi~in in occupat,ion of the 
matrimonial home until the right is terminated by an 
order of the Court milde under s. 19 of the Married 
Women’s Property Act 1952, or by divorce, or u&l 
the wife’s misconduct gives t,he husband the right to 
termin&t,e it. This right is now firmly established in the 
English oases. But the cae further decides, the learneh 
Judge holding himself bound to do so by the Engliud 
Court of Appeal decision in Jems R. Wmdcnck and Son, 
Ltd. v. Hobbs,* that the right subsists against a pur- 
chaser who buys the property 80 occupied by a deserted 
wife, if the purchaser ha notice before completion of 
the transact~ion of the wife’s presence as 8 deserted wife. 
In Shakeqmw’s cae, therefore, t,he purchaser w&s 
refused an order for possession against the wife. At 
the time he paid the purchase money he had actual 
notice that the property was occupied by & wife who 
had been deserted by her husband, the vendor. His 
only remedy was to seek nn exercise of the Court’s dis- 
w&on in hi favour under the Married Women’s 
Property Act, 1952. The rule as laid down in that. ca,se 
may be st,at,ed in the form applicable to other equitable 
inter&a, namely that. the wife’s equity prevails Against, 
everyone except a bona fide purclmser for value without, 
no&. 

It may be said at, once that circumstances in which 
this rule would have to be applied a,s between vendor 
and purchaser 80 8s t,o bind a purchaser with the wife’s 
right would not, in pract,ice, be of frequent occurrence. 
A purchaser usually satinfies himself that the property 
he is buying is vacant, (if vaca,nt possession has been 
agreed upon). Ciioumstances such as occurred in Sh,akes- 
pear v. lltliinson, where the purchaser set,tled after 
having express notice, would be unlikely to occ~n- 
frequently (in t,he a,bsence of fraud) once the rule is 
firmly established. The purchaser in that case pa,id 
the penalty of being a pioneer. But the situation is 
very different in t,he case of mortgagees. A mortgagee, 
on inspecting t,he proprrt,y, is int,errsted in the value 
of his security. He is not normally concerned, in aso8 
where the mortgaged property is not leaned or tenanted, 
with the terms of occnp~c~. Nor is he concerned 
wi-ith the matrimonial &u&on existing between the 
mortgagor and his wife. But since Shakaspear’s case, 
mortgagees vill need to bear the possibilities in mind 

when int,ending to enter int,o a mortgage transaction : 
if they do not, they. may find themselves unable to sell 
with vacant possesam, on default, being made. because 
of the right of the mortgagor’s wife t,o remain in oocupa- 
t,ion. This cannot happen ahere the mort,guge is in 
existence before the desertion takes place. Existing 
mortgages executed before desertion are unaffected. 
In Lloyds Bank, Ltd. v. Trustee of the Propwfy of 0.’ 
a mortgagee claimed possession of premises occupied 
by P. desert.ed wife. The premises had been occupied 
by the husband and wife sinae 1940. The husband had 
mortgaged the property t,o the Bank and, some four 
years after the execution of the mort)gage, had deserted 
the eife. Upjohn J. held that the wife’s right does not 
arise at, the time bhe parties enter int,o occupation of 
the matrimonial home, but that the earliest moment 
it can arise is at the time of da&ion. Consequently 
t’he existing mortgage took priority over the wife’s 
equity, and t,he mortgagee was entitled to possession. 
The same principle applies in the case of an equitable 
mortgage executed prior to t,he desertion.’ 

An exist,ing mortgage, therefore, is unaffected by an 
act of desertion subsequently t,aking place. The posi- 
tion is other&e when the mortgage is execnted subse- 
quently to the desert,ion. 

If once the principle becomes established-it cannot 
yet be said to be finally s&led--an intending mortgagee 
who has e?+wa notice of the position of the wife wo111d 
be bound by her rights. No difficulty arises in such a 
situation; the mortgagee who knew of the wife’s 
position would not proceed with the proposed trans- 
a,ction, unless he vas willing to swept, the presence of 
the wife and the risk of finding her irremovable. But 
there is the further possibilit,y that the mortgagee, 
while not having actual notice, may find himself fixed 
with oonst,ructive notice. The risk o? this is considerable. 

The cases dealing with constructive notice are usually 
classified in bhree ca,tegories.’ The first class consists 
of t’hona cases in which the pnrty has actual n&ice of 
some encumbrance or claim, and has therefore been 
held to haoe ronstrwtive notice “ of fact,a and in&u- 
mat8 to a knowledge of which he would have been led 
by an inquiry after the charge encunmhrance or other 
circumst,snce of which he had actual notice “. The 
second class of c&se is that in which the p&y has 
designedly abstained from making inquiry for the 
purpose of a;voiding not,&.’ The third class is repre- 
sented by ctl~e~ such a,s O&w Y. Hinton* in which 
t,he party ha,s been culpably negligent, in not making 
usual and proper inquiries. One application of the 
principles of construct,ioe notice is the rule that know- 
ledge of the existence of a tenancy is notice of the 
rights of the t,enant.” A person rho knows that 
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Vhera ~4 mm is carrying out a perfectly~nonnd tmmnrtion 
of raiing money on mortgage *md the propo”ing lender hns 
reavxu3ble proun&, ss in thi8 uam, for believing thst ths inbond- 
ing mortgagor, t,w husband, is in ooonpation of the aamity 
offered, he is en&led t,o asuma that B norinel mlstiomhip 
exists between hurbrmd and wife and is under no obligation 
t” mnku any inrpilry rokding to their donm*tir relationship. 
“1, IhC ObhW hnrld if the intending mortgagee haii noticn of my 
fact which msy >‘Ut him on fdler irq”iq whether the vendor 
,sic, hns doiertPd his wif.-. OP if, hel# some mpicion, he wil- 
fully abataim from inquiry to avoid notioa, then the doctrine 
of constmcti\71 noticr <!Otn‘x into play (we per Farwoll 1. in 
H,mt v. In,:,& [la!,,,] 1 Ch. et 1’. 62).‘4 

Upjohn .J. suggeste&, u%t~hont deciding, the answer 
t.o one of t,he questions posed above. The Bank harl 
received from the mort,gagor some time a,fter the exe~u- 
tion of the mortga,ge, in unsigned memorandum on his 
hnsiness notepaper asking t,he Bank to address all 
letters to a new <address “ as 1 hwe IrR Shnws Hill 
for in period ‘I, The learned Judge sa,id : 

E;rch cnre mist, km dealt with ncoordiw to ha own eireum 
++nens. xor <vxnplo, if before the mortgage woi completed 
th, bank had rer:aired the unsigned Letter of Docs*ba* frmn 
the hunh%d asking t~hem tn ssnd al, !ew,.Ts to B m?l” SddrnaR &q 
he had Mb +.tle Old? it may we,, be (though I express no con- 
cluded view on the point) that such & ciroumtsnce might hsve 
put the brink under the duty of msktig 8ome further inquiry 
whtch wauld lwve didxed the faot of desertion. 

If, therefore, an int,ending mortgagee has no know- 
ledge of any faot that would indicate the possibility of 
desert,ion having taken place, he may safely make his 
advance. But any circumstance suggesting t,hat there 
has been desertion puts him upon his inquiry. The 
poasihle facts which, on becoming known to the mart- 
ga,gee, might be held sufficient to put him upon his 
inquiry, are limited only by the almost limitless vagaries 
of human nature and human actions. It will depend 
upon the whole of the circumstances in each particular 
case &&her the facts are wch that inquiry ought 
reasonably to have hem made, which is the test to he 
applied under s. 5X (1) (a) of the Property Law Act 1952. 

A person proposing to lend money on mortgage may 
well not be aware of his obligation in this respect. It 
may be suggested that since Shakespear Y. Atkinson 
a solicitor taking instructioxx should take care to in- 
quire from his mort,gagee client whether he knows of 
anything to suggest that the proposed mortgagor has 
desert,ed his wife. Moreover, since knowledge of his 
a,gent would be imputed to t,he mortgagee, it ma,y be 
suggested that & valuer employed to inspect, the security 
should be told t,o report anything which might appear 
to him to suggest that, the mortgagor is not living on 
the property. This is, indeed, to place the mortgagee 
in the position of inquiring into matters which, as Upjohn 
J. sa,id in Westminstw Brcnk, Ltd. Y. Lee, are no con- 
cern of his, and adds a new DUB t,o mortgagees and 
their advisers. The sugg&ions made above may sound 
far-fetched and even fantastic ; but, they appear neces- 
sarily t,o follow from Shakespear v. Atl&on. Harman 
J. remarked in Barclays Bank? Ltd. Y. Bird,‘” “I 
cannot, help thinking that the law is taking a dangerous 
path.” No doubt the mortgagee who overlooks nome 
;1pparently insignificant indicium of desertion will 
agree. 

II. 
In discussing the rule that the right of the wife is 

binding on all except, a bona fide purchaser for vadluo 
without not,&, it has boon assomed that t,he purchaser 
-~- 

1’ At p. 88% 
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“1‘ “t,her person dealing with the property has acquired 
a legal e&ate or interest. The position of a person tak- 
ing an equitable est,nt,r or interest, for example, mlder 
an agreement to m”rt,gage or an unregistered memorand- 
um of m”rt,gage, must now he considered. 

It has been said that the right, of the deserted wife is 
an “ eqnit,y “. I f  the pemon dading wit,h the property 
t,akes only an equitable interest it could hwe been argue& 
prior to IVe.stminster Bank, Ltd. v. Lee, tha,t the n”rrmul 
rule of det,ermining priorities between compet,ing equit,. 
able interests would a,pply, namely the rule expressed 
in t,he maxim gui prior eat tempore p&or est jure. If  
priority between the wife and a subsequent mortgagee 
were governed by this role the wife’8 right would prevail 
over any equit,able interest subsequent in time, irres- 
pective of notice, just, BR in Barclnyn Bank. Ltd. Y. Bird 
t,he prior equitable mortgage took priority over t.he wife’8 
right. But II’estsnin&r Bank, I&. v. Ia decides that 
this is not, the Ian. Upjohn J. held that the wife’s 
right w&s a,” “ eyuit,g I’ nnd not an equit,ahle interest 
in la,nd. This is a de&ion of considerable interest, to 
legxl t,heorist,s, but it is more t,ha,n a matter of rcca,demic 
classification. Upjohn J. equat,ed the wife’s right with 
an equit,y such aa an equity to have a document rect.ified. 
Courts of Equity have alaays distinguished het~ween an 
equiQ creating an interest in land and an equity falling 
short of so doing. And where the subsequent claimant 
is assertjngsn equitableinterest inland against a “mere” 
equity, priority is not governed by priority of t,ime. In 
such a ease t,he subsequent clammnt may plead the 
doctrine of bona fide purchaser for value in the same 
mxy a,8 the purchaser of the leg4 estate. The locus 
classicus of the rule is PkilZ@x Y. Phil&s ‘I in which 
t.he Lord Chancellor classified the cases in which the 
defence of bona fide purchaser without notice may be 
pleaded. The rule is conveniently stat.ed in the words 
of ProfessRor Hanhury. In answer to this quest,ion 
how far a purchaser of an equitable interest can invoke 
the doctrine of the bona fide purchaser, Professor Han. 
burv ” &&es t,he rule as follo\rs : 

Broadly *peaking, t,he result of the dwided wse* ia that it 
will proteot such B pvrchssw from defont hy the holder of u 
mere quit) , hut not from defeat from the holder of a prior 
equit8hls interest. 

It was on this point that We;~stwzkn&er Bank, Ltd v. Lee 
turned. The learned Judge ha,ving held t,hat the wife’s 
right, was merely an equity and not an equibahte interest 
in land, the rights of the parties were not governed by 
priorit’y of t,ime, for the equita,ble mortgagee was able 
to plead the bona fide purchaser doctrine. As tha 
mortgagee did not have actual notice a,nd hecauee (a8 
t,he learned Judge held) it, did not, in t,he circumstances, 
have construotive notice, t,he plea of bona fide purchaser 
succeeded, and an order for possewion xx&s nmdr. 

The ra,tionale of 'I'oztwillr v. S&h is expressed by Lord 
Clmncellor Talhot in his jad(rment, in this way : 

I f  the pram at.0 ha? II Li,,, in equity of t,kIe premises givns 
notice hofom nctoxl p~ymcnt of the purohssn money it ia 
iuffioiont ; mid thigh till: pnrclmar hR4 DO remedy at law 
ngainst the pnynmnt oft,,c waidnr, for which he gave hie bond, 
yet he H’Oldd be entitled ta roli‘:‘ in ncpity, on bringing his hill, 
irnd ahowing t,hnt though hr hw given his bond for pyment 
of the reii*w “f hih pwchnrr mune~. ,mw he haa notice of An 
<t*cumbm~nc~e, nndl:r ahieh ?ira”mstn”oon the court would 
"top p*ynmlt ofth. money cho on the bond. 

It, seems plainly in accord with commonsense that this 
rule should goyen, a,sit,uatinn such ICY arose in Shakespear 
Y. Atkinson in which t,he purohaser had no notice at the 
time of entering int,o t,he contract, but knew of the 
posibion of t,he &fe hefore paying t,he purchase money. 
The proper course for the purchaser who learns of the 
wife’s claim before completion is to refuse t,o complete. 
The distintition ma,de in Westminster Bank, Ltd. v. Lee 
between the juridical nature of t,he equity of the wife 
and t,he equitable interest of the purchaser, does not 
affect the position. On this aspect of fhe matter the 
effect of the authorities may he stated a,s follows : 

(1) A bona fide purchaser of an equitable estate or 
interest. for value and %it,hout no&e defeat+ the wife’s 
right, cont,rarp to the usual rule of priority of equitable 
interesta, if h,e hm paid the pnrchme monq or made the 
advance z0 before gett,ing notice. His position is t,he 
sxne 88 the position of & pnrchaser of the legal estate. 

(2) A person taking an equitable int,erest,, as under an 
agreement for sale and purchase, without notice, hutwho, 
before payment “f the purchase money, 1G%rIl8 of the 
wife’s right,, and who t,hon completes, a8 vxe said in 
Scholes Y. B2mt, z~ “ on the chance of whether it would 
tnrn out, t,o be well gronnded or not ” will be bound by 
the wife’s equity. *2 

III. 

On this principle it, seems clear tha,t a bona fide pnr- 
cha,ser of ain equitable estate, for example a,n equitable 
mortgagee, uho h,as mhdy paid over the money witbmt 
notice, is in the fame position as a bona fide purchaser 
of the legal estate. He is not bound by the wife’s 
right to c”nt,inne t,o occupy the premises, and he would 
be entitled to an order for possession against, her. But. 
does it apply to t,he case where the purchaser has ac. 
quired an equitable interest rr-ithout notice, for instance 
under an agreement for sale and purchase, but acquires 
notice of the wife’s rights before p&ying the purchase 
money and g&ing n legal tit,le hy transfer and registry- 

Finally, the available means of protecting the wife’s 
right (and avoiding the possibility of costly lit,igati”n) 
may be considered. On t,he aut,hority of Westminster 
Bank, Ltd. v. Lee it, can he s&d that the mere fact, that 
she is in occupation is not 811 adequate safeguard t,o her, 
for occupation a,louc is innuffioient to give constructive 
notice of her right, t,” a person dealing with t,he property. 
It, obviously would not alwa,ys be possible t,o find a 
practical x+g of ensuring that a person negotiating or 
dealing with the hushand ha a.ctua,l notice of t,he wife’s 
position. It also seems clear in principle that her right, 
would not, suppvrt rz caveat,.‘3 The proper course: and 



Febrwwy 7, 1956 NEW ZEALAND LAW JOURNAL 25 

the only adequate safeguard for the wife, is to obtain an 
order under s. 19 of the Married Women’s Property Act 
1952, protecting her right to remain until akernstive 
acoommodat~ion is provided and restraining t,hn husband 
from dealing wit,h the prop&y in a manner which might, 
enda,nger her rights. This course has been approved by 
the Court, of Appeal in England in Lee P. Lee, *I R 
decision which has been applied in Neu- Zeakd il* 
Orders of this kind have been referred to in other roport- 
ed ca~es.~” The remedy may be sought, in t,he Magin- 
trates’ Court if the value of t,hc prop&g is within the 
jurisdiction of that Court,.” 

The nature of the remedy may best, be seen from the 
form of order which is reproduced in full in the judg- 
-- 

msnt in Llqds Bank, Ltd. v. Trustee of the Property of 
(),:a The order menbioned in that case t,akes the form 
of : 

(1) an order t,hat the wife and children shall be 
permit~ted bo occupy the premises until &erna,tive 
accommoda,tion is provided : 

(2) i>n order that the h,usbwxl shall take no step by 
sale assignment, or ot,herwiso t,o create a,ny right 
in any other person to evict the wife ; 

(3) an injunction restraining the husband from making 
any such sale. 

The speculati,on may he hazarded, from the appearance 
of theBe orders in the Report~i;. that, it is becoming, or 
hns become, the common preotioe in England to seek 
such an ardor in any case where a de+xted wife is left 
in occupation of premises owned by her husband. 

NEW STATUTES AFFECTING THE CONVEYANCER. 
By EE. C. S~alas, I.S.O., LLM. 

- 

Before proceeding to deal briefly wit,h the convevanc- 
ing statutes which were passed during last. session of 
Parliaments, it may be mentioned that t,hc Mining Titles 
Registr&ion Bill was allowed to lapse : the authorities 
concerned, however, hope t,o get this Bill passed next 
session. The main purpose of the Bill is to bring under 
the provisions of t,he Land Transfer Act mining t,it,les 
regist,ered under the Mining Acts, other t,han mining 
privileges dealing with mining operations. The Bill 
proposed to bring under the Land Tra,nvfer AeD such 
titles as residenoe sites, business sites, leases in mining 
townships, all of which hare hitherto been granted by 
the Waden. If  the Bill is passed, these titles in future 
will be dealt with, and administered by, the Lands and 
Survey Dep&ment,, a,nd the tit,les vi11 be registered 
under the Lsnd Tmnsfer Act,, as lca~ses of Crown lands 
have for many years been registered. From a regis- 
tration of title point of view, this will be t.he most, 
momentous extension of the Land Transfer system since 
the passing of the Land Transfer (Compulsory Regis- 
trat,ion of Tit,les) Act 1924. 

To the writer of this xt,icle, the most, interesting 
amendments of the law affeotiug t,he convegitncer passed 
in 1955 was the Fencing Amendment Act 1955, which, 
it is understood, wa,s recommended by the Law Rev- 
ision Commit,tee, nrhich also approved the draft Bill. 
Its purpose is to supplement t,he provisions of the oom- 
mon law by supplying a remedy in certain circumstances 
to nn owner of adjoining land who &fens hardship or 
inconvenience from trees growing on his neighbour’s 
land. It may be convenient, to consider briefly the law 
as it was in New Zeakmd before the coming into opera- 
tion of the Fencing Amendment Act 1955. 

At common lam,, a landowner ha t,hc right, to plant 
trees on his own land without his neighbonr’s consent : 
Gilbert Y. Sampson: /IO34 N.Z.L.R,. 137 ; [I9351 G.L.R. 
160. Section 26 (1) of the Fencing Act 1908, however, 
provides that it is an offence t,o plant trees on or along- 

side any boundary-line or fence without the preViOU8 

consent, in writ,@ of the occupier of the adjoining land. 
But’ t,he word “ alongside ” has been interpreted as 
meaning practically cont.iguous, a,nd to plant trees from 
2 t,o 4 ft. from the boundwy is not an offence under that 
section. 

Moreover, s. 26 (1) as & practical remedy is almost 
useless, for t,he Court of Appeal held in SpaTgo Y. Le- 
vesgue, /1922] S.Z.L.R. 122 ; [1922] G.L.R. 37, that the 
right of an owner of land to enter adjoining lands and 
cut, down and destroy trees plant,ed in breach thereof 
could be lawfully exercised only after proceedings had 
been taken and a conviction obtained for the offence ; 
and, under this section, information for the offence would 
have t,o be laid within six months of the wrongful plant- 
ing : moreover. t,he right could be exercised only against 
the occupier who planted the trees and not against his 
successors in title. 

In Matthews v. For& [1917] N.Z.L.R. 921 ; [1917] 
G.L.R. 589, and in lIloZZoy v. DrzcmmmLd, 119391 
N.Z.L.R. 499 ; [I9391 G.L.R. 339, claims by adjoining 
owmrs for damages caused by trees failed for the 
reason, it, wa,s held, that, the damage resulted from a 
natural user of the land : the facts were that, in & 
strong wind, nuts, leaves, and twigs from a tree fell 
on plaintiff’s roof, made a noise, and blocked his drain- 
pipes. In Matthews v. Porgw, [1917] N.Z.L.R. 921 ; 
[1917] G.L.R,. 589, there were similar happenings, 
but it ~88 held that the plant,ing of trees for the pur- 
poses of shelter was a part of the ordinary use to which 
Iad is put, and plaintiff’s action failed : 24 H&bury’s 
Lmo.s $ England, 2nd Ed., p. 43, para. 76. 

But, where actual and sensible damage can be proved, 
the position at common lav is otherwise : e.g., that the 
soil is corrupt,& or that the value of the section as a 
building section is diminished. In such a case an 
injunction may be granted, and the Court may order 
the offending trees to be removed by the owner and at 
his cost ; but nowhere is it suggested thst the adjoin- 
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ing owner may himself go on to his neighbow’s land 
and cut down the tree8 or debit the owner with the cost 
thereof. The adjoining owner may obtain an in- 
iunction from the Court as ex&ined above, but he 

ment in this case.) 

It appears clear that,, without a Court order> all that 
an adjoining owner can do is to exercise his right of cutt- 
ing the branches of the t’rees back t,o his ow> boundary, 
ax1 cutting the roots which are on his own land : ,+orgo 
Y. Leue8pe: 11922] N.Z.L.R. 122 ; Ll!w] G.L.K. :37. 

Ma&no v. Brou,:n, ,8Ufxal was applied in Il~oodnorth v. 
Ho?&& /191iSI KZ.L.K. 552, where it, VBY held that 
a manda~taory injunction ma,y be graIlted t,o t,he owner 
of land, suffering uclval and sensible dwrnage from the 
cncruachment of branches and roots of a tree 01, ain 
adjoining prop&y, v&raining the owner of t,he tree 
from permitt,ing its tnxnches and root,s to encroach, 
and ordering him to remove all branches and roots so 
encroaching if actionable injury t,o the owmx of the 
land can be avoided without the removal of the offend- 
ing tree. 

Thia recent New Zealand case is consistent with the 
recent English one, McComhe Y. Head, [1955] 1 WL.R. 
635 ; 11955) 2 All E.R. 458, where it was held that an 
injunction will lie to restrain a cont,inuing nu,isance to 
property caused by encroachment by the roots of trees 
growing on the land of anot,her person. In this case, 
the plaintiff claimed that the root.8 of trees growing on 
the defendant’s land had encroached on his land, and 
had undermined the foundations of his house, a,nd had 
so wit,hdraw-n t,he moisture underneath the foundations 
that the clay had shrunk and caused considerable 
damage to his property by settlement. In the course 
of his judgment, Herman J. pointed out that in Butler 
V. standard ~d~~hrm~ and cdh.3 ud., [1940] I K.B. 
399 ; [!940] 1 All E.R. 121z the plaintiffs claimed 
demages for the abstract,ion of water from under their 
houses by the roota of poplar trees and were held ent,it,led 
to them. In granting the injunction Herman J., however, 
said : 

His Lordship also ordered an inquiry as to the whole 
of the damage caused by the nuisance, the c&s of which 
were reserved. 

Now, the effect of the Fencing Amendment Act 
1955 ia to enable the Magist~ratea’ Court to make an 
order for t,he removal or trimming of &es injuriously 
affecting a, neighbow’s land used for residenfial pur- 
poses. There ia> t,herefore. under the statute no juris- 
diction t,o make an order in favour of the occupier of 
any land not used for residential purposes. The 
Court is not empowered to make an order under the 
stat,ute unless it is satisfied : 

(a) That the interference involves injury or armoy- 
anee to the applicant or to some other person on t,he 

applicant’s land or sot,nal or pot,entisl damage to 
life or health or prop&y ; and 

(b) T&t. the hardship that would be caused to the 
a,pplicant, OT to a,ny &her person by the refusal to 
make t,he order is greater than the hwdship bhat 
would bc causer1 to t2le occupier of the land on which 
the tree is growing or sta,nding, or to any ot,her per- 
son by t,he making of the order. 

It is particular1.y to be noted that an ardor can be 
made by virtue of t,he amending Act ahether or not, 
t,he interfereucr amounts to a legal nuisance, and mhet,her 
or not, it oould be tho subject of proceedirys otherwise 
than under the amending Act,. 

Sothinp in the amending Act, is to interfere mit,h the 
right.8 of the part,& concerned t,o come to a,greements, 
s. 6 of the principal Act, being made t,o extend ther&o. 

Orders ma,de under the amending Act are to run 
vit,h the land coucernedl provided, in the case of la,nd 
~mdler the Land Transfer Act tQ5‘2, that t,hay axe regis- 
tered under t,t,at~ Act. The burden of orders will t,here- 
fore bind successors in Me of the bmd on which t,he 
tree is growing, thus surmounting one of the difficulties 
w!lich we have observed flows from Spar&e case wpra. 

Then there is the most inter&ing provision that every 
order made under t,he amending Act shall provide that 
the reasonable cost of removing or trimming any tree 
(the amount thereof to be determined by the Court 
unless t,he pwties otherwise agree) shall be borne by the 
applicant for the order, unless the Court is satisfied 
that the applicant would be entitled to the order for the 
remov&l or trimming of the tree, if the amending Act 
had not been passed. 

The amending Act appears to have been well thought 
out, and the principles of tha common law are not 
altered more than the interests of justice require. 
Einall~, it may be pointed out that the Court’s power 
is a dmretionary one. 

FAMTLY PROTECTION ACT 1955. 

This is an Act i&it&d “An Act to consolidate 
and amend certain enactments of the &neral Assembly 
relating to claims for maintenance a,nd support out of 
t,he estates of deceased persons.” It will doubtless 
b! recollected that Part I of the Family Protection Act 
1908 provided for the settlement of family homes. 
These provisions have not been repented in the new Act, 
presuma~bly because very few owner.? took advantage 
of those provisions. However, there are still extant 
a few sett,lements under that Act, and 8. 16 (3) of the 
Family Protection Act 1955 contains the following 
very useful machinery provision : 

(3) All the provisio*s of sections one to thirty-one of the 
Family Protection Act 1908 shall remain in full force 80 far 89 
they relste to famiiy homes which am registered under Pert I 
of that act at the date of the OOmmPnCement of this *ot : 
and, notwithstanding anything in parag++ (c) of section 
seventeen of that Act, any alienation (inoludhg a mortgage) 
by R rettlor or his family of any such *amily home shall be valid 
if it is made with the prior approvel of the Court ; and the 
Court may by order confer upon the sattlor or hi* family, 
either gemrally or in any particular imtmcs, the necessary 
power for the purposs, on such terms, and subject to au& 
provisions and conditions (if any) 85 the Court may think fit, 
and may dire-at in what mmner B”JT money derived from~ any 
such alienation shell be sp*lied. 

Part II of the Family Protection Bet 1908 dealt with 
claims for maintenanoe and support out of the e&&es 
of deceased persons, and these provisions, of course, 
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have been re-enacted but, with celtain improvements 
which the pnssage of t,ime and the decisions of t,ho 
Courts have shown t,o be advisable. 

The learned Chief Justice recently ruled that, whore 
there had been & dist’ribution of the assets to a bene- 
ficiary, the distribution could not be disturbed whether 
or not the administrator had made the distribution 
before or after the prescribed period for making an 
application under t,he Act : if an administ,rat,or, how- 
ever, distributes the assets before he ought to, then he 
may be liable for an action for damages by a person 
who mav have had & rood claim aeainst, the e&&e : 

made by t,he administ,rator after the expiration of siz 
vmnths from the date of the grant in New Zealand of 
xlministrat~ion in the &ate of the decea,sed and without 
notice of any application or int,ended application under 
the Act, in respect, of the estate. 

The time for making application may bo extended by 
the Court ; and this power extends t,o cases where the 
time for appl><ning has already expired, including caes 
where it expired before the commencement of the Act. 
Summed up, the posioion appears to be that an appliwnt 
should give notice to the administrator within six months 
of the grant of the administration and make his spplica- 
tion to the Court rvithin twelve months from the date of 
that grant,. 

Without, in any way r&ricting the powers of the 
Court, under the Act, s. 6 declares t,hat the Court may 
order t,hat any amount specified in t,he order sha,ll be 
set, saide out, of the estate and held on trust as a c&a 
fund for the benefit of two or more persons specified in 
the order (being persons for whom provision may be 
made under the Act). 

Section 11 authorizes the admission of deceased’s 
reasona for making the disposit.ions which he did under 
his will, and reads as follows : 

As t,o t,hr rveieht t,n be given t,o such evidence. reference 

It, is devout,ly to lx lrtrpod that the alterat,ions to the 
law effect,4 by the Fnmily Protect,ion Act 1955 will 
t,ond t,ownrds the achievement of more justice in t,he 
dist,ribution of deceased persons’ estates among their 
dependa~rlts, and in many cafe* speedier administ,rat~ion 
t~hereof. 

In markod contrast to settlements under Part. I of 
t,he Family Prot,ection Act 1905 (hereinbefore referred 
t,o iI1 thiv a-tick) settlements under t,he Joint Family 
Homes Act 1950 have become most popular. J0oin.t 
Family homes mere an e&rely new departure under 
our legal syst,em, and it, is not, surprising that, the principal 
Act has had to be amended from time to t,ime. SOlIE 
of the amendments have been of a, mo& tec,hxlioal 
nature I and it, is non rnt,herdifficult for theprw&ioner 
to keep trace of them all. It would be most a,dra,ntn- 
geous, if the a,uthorit,ies could isnue a reprint, of these 
statutes or, bett,er still, compile a consolidation of t,hem 
within the near future. 

The Joint F’amily Homes Amerldment~ Act 1955 is of 
small bulk, but, nevertheless it’ includes some vi&l 
amendment,s. 

First, a,nd foremost,, t,he limit as t’o value has been 
entirely abolished. Before t,his Amendment Act came 
int,o operation, a home could he settled under the Joint 
Family Homes Act. 1950 only if the capital value thereof 
did not exceed f&000. Section 3 of the Amendment 
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Act 1955 removes the limit as to t,he value of the land 
which ma.y be settled, and repale the provisions con- 
nected with that limit which were contained in t;he 
section which provided for exemption from stamp duty. 

Sometimes, where the land before settlement under 
the Act is owned by only one of the spouses, it is neces- 
sary for the spouse in vhose name the title does not 
appear to consent t,o the application by the other spouse. 
Where the husband and wife are not both parties to the 
application, it ia now necessary for the one of them who 
is not a. paxty to the applice&on to consent to the ap- 
plication, if the land being settled is : 

(a) Subject to any mortgage, charge or encumbrance ; 
or 

(b) A leasehold interea ; or 
(c) Held under agreement for sale or licence to occupy 

under Part I of the Housing Act. 1955 ; or 
(d) Held under agx+ment for sale under Y. 193 

of the Count,ies Act 1920, 8. 5 of the Stat,ute.s 
Amendment Act 1951, or Part XXIV of t.he 
$!Iunicipal Corpomtiona Act 1954. 

There w-w at least, one vital ca~us omisaun in t.he Joint 
Family Homes Act 1950, BS originally enacted. There 
w&8 no provision for making liable for pa,yment, of money 
under a mortgage or rent, under rz lease, aa spouse who was 
not a settler. There was a!so some obscurit,v as to the 
liabiIit,y of the spouses under a mortga,ge sec&ng further 
advances and exist,ing aga,irM the Me ;Lt, the date of 
settlement. An effort v-a nude to remedy this matt,er 
by t,he Joint, Family Hornet Amendment, Act 1951. 
Apparently that effort of the Legislature was not entirely 
satisfactory, for t,hat provision has been repealed, and 
s. 5 of t,he Joint, Family Homes Amendment Act 1955 
now provides that, the‘implied covenant by n spouse 
who consents to n. sett,lernent, of land which is subject 
to a mortgage shell extend to cover furt,her adwnces 
made after the dete of the settlement in accordance rvit,h 
t,he provisions of the mortgage. &&on 5 (I~) of the 
Joint, Family Homes Amendment Act 1955 amends s. i 
(1) of t,he principal Act by substituting a new para. (c), 
which reeds as follows : 

But, the amendment in the Joint, Family Homes 
Amendment Act 1955, which will donbt,less be the most 
popular, is that effected by 8. 6, which amends s. 16 
of the principal Act (as substituted by s. 4 of t.he Amend- 
ment Act 1982) by increasing t,he absolut,e exempt,ion 
from death duty in respect of a joint family home settled 

under the principal Act, from a value of a,000 to $3,009 : 
this is indeed a wort,hwhile concession in aid of the 
taxpayer. 

L&ND SETTLRMEST PROMOTION AMESDYIENT ACT 1955. 

The Land Settlement Promotion Act 1982 still occ&s- 
ionally plagues the unwary conveyancer. As we ail 
know, it affects only “ farm land ” aa defined in that 
Act. In practice, border-line c&ses are sometimes 
encountered. An amendment of s. 2 by t,he Land Settle- 
ment Promotion Amendment Act 1955 will prove a’very 
useful machinery provision. The following subsection 
is added t,o 8. 2 : 

The consent, of the Land Vnluat,ion Court is not neces- 
sary to a sale or lense of farm land in ca~ea where the 
purchaser or lessee doen not own ot,her farm land, and has 
not since the passing of the principa,l Act created a trust 
in respect of farm land and makes and deposits with the 
Dist’riet Land R,egist,rar or Registrar of Deeds, wit,hin 
the prescribed period, a statutory declsrat.ion to that 
effect. It, has been argued t,hat there w&s a loophole 
in the principal Act,, ina,smuch as a purchaser or lessee 
could buy severe1 parcels of land from different owners, 
and include them in the one transfer or lease. Section 4 
of t’he amending Act, amends 8. 24 of the principal Act to 
make it clear (if it xxs not alrea,d>T clear before) bhat 
such D tmnsfer OP lease does require the consent of the 
Land Valuation Court. The following proviso added 
to 8. 24 (1) (the meaning of which may not at first, sight 
be very clear) reads : 

Provided that nothing in this subsxtion stu.11 apply in any 
oaie m-here the contrsct or ngreoment k a sale or trnnafer or 
lease by severrr1 person; of several estates or i*terests in Iand. 
unless those persons BR? 0111101’5 of those estates or interaPt rh4 
joint tenants OI tenants in aammon. 

Thns, if A and B own z+ farm as t,en;tnt,s in common or 
as joint tenants they m&y transfer or lease it to C wit,h- 
out the consent’ of the Land Valuation Court, if C c&n 
make the neoessary declaration. But if A owns e. farm 
ad B also own8 another fam, the consent of the Court 
cannot be avoided by including both farms in t,he one 
transfer or lease to C. In the Ia,tter case, there are two 
transactions ; and C is nob in a position to make the 
required statutory declaration. 

Bn amendment, of s. 29 make8 it clei~r that the Land 
Valuation Court, can give conditionnl consents to trans- 
actions to which Part II of the principal Act applies. 
It is now expressly provided that to a proposed t,ransfer 
or lease the Committee may consent to the transaction 
either absolutely or subject t,o such conditiona not in- 
consistent with the purposes of Part II of the prin- 
cipal Act as the Commit~tee thinks fit. This provision 
is in effect, ret,rospect,ive, 8. 29 being amended by adding 
t,he following subsection : 
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understandard children. *Iany thoueanda of 
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medical and nursing supervision. The need 
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creed. 
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H”U~IXG Bw 1955. 

This Act connolidntes and amends the legisl~t,ion 
relating bo State housing hit~lrcrt~” contained in t,ho 
Housing Act, 1910 and tho eighteen amrndmoot~s thereto. 
These Acts ha,d heen passed at different, t,inxs t,o meet 
curznt circnmstnnces, and did not stand togo&r very 
harmoniously. The Act is arra& in t,w, Part,* as 
follo~vs : 

Part I-Stat,e Howos. 

Part II-Accowts and Miscellaneous. 

Part~I,doalinp with Stat,e Howon; will, I thiuk, be the 
only part, to interest the conveyancer. Let IiS plance 
very briefly at the prurisions whirh arc new. 

Section 19 provides that, suhjrct t,r~ a,rly diwcrion of 
the Xirrister, any lease or tenancy of State-hnusillg land 
may be on such t.erms, at such rent and otl~crwi& as 
the lessor thinks fit. Leases and t~rnancicn n,ust bc in 
writ,ing ; and s. 44 of t,he Tenancy Act, 1955 is not, t,o 
apply in respect, of State houning land or dwellings 
thereon. 

Scct,ion 22 provides that t,hc a,cceptanre “f money 
aft,er t,he giving of noLice rescinding RI, agreement, for 
sale sha,ll not. oiitsolf constitnt,e evidence of a now qree- 
merit or operate as a waiver of the notice. 

Section 23 pmridlos t,hat, where t,hc Board lawfully 
rescinds a,ny agreement for sade_ the purchaser and all 
persons claiming through him (except, persons claiming 
by virt,ue of 811 inst,rumeni approved by the Bead) shall 
fort,hwith yield up possession of t,hr propert,y. 

The senrch clerk these days does not hare to ,r”rry 
very much about, t,he Crown, Grants Act : not, so the 
conveyancer of an earlier age:, rho frequently u&r 
“ t,he old system “, ;md sometimes nnder the Land 
Transfer Act, encountered Crown Gralrts, or certificate8 
in lieu of Grants, subjert to certain rights reserved by 
the Crown on the alienation of the land by t,he Crown 
to the subject,. 

Section 36 of the Crown Grant,8 Act IQ08 provides that, 
where a Crown Grant (which of COUMC vonld inclmie a 
cwificate of title in lieu of Grant) ~serven the right, t,o 
t,ake part of the land for roads; that, right lapses unless 
it is exercised within five years after the issue of the 
Grant. In some caes t,he right, VRS reserved to take 
part of the land for railways and other public storks at 
any t,ime uithont, payment, of compensation, an area 
of an additional 5 pw cent,. being usually added t,” allow 
for this. The following new s&ion is added : 



30 NEW ZEALAND LAW JOURNAL February 7, 1956 

in Xew Zealand or registered in New Zealand, and is a co-operative concern for the purposes of the Trustee 
having the word “ co-operative ” included in its name, Amendment Act 1955. 

THE WILLS AMENDMENT ACT 1955. 

A Revised Version of Testamentary Law. 
-- 

Except in so far as ma,y bc permit~t~ed by atatatct; such 
as the one under review. it is nercssarv that wery 
t,esttamentary disposition complp with the requirements 
of t,he Wills Act IX371 particularly in rcrpwt of form 
and of capacity. 

By s. 3 of the Wills Amemlment~ Act 1955; certain 
wills are defined as “ informal “, am1 certain military 
personnel 81% defined r2a ” privilcgerl “, The general 
purpose of Part, I of the Act is thnt such privileged per- 
eons he enabled t,o nmke t~estamentary dispositions 
wit,hout fully complying wit,h t,he Wills Act lS3T. In 
brief, the informal will of n privileged person is to be 
treated as though it were formal. 

In view of t,his general purpose, the appropriate ques- 
Cons to be asked when a disposition is p~‘opoun~led a,s 
t~est,amentary appear to be : 

(a) Is this a will at all 1 

(b) If  so, is it a will fully complying n-ith the requi’ire- 
monts of the Willa Act ISi, as to, 

(i) Korma,l civil aparity, and 

(ii) The formalities prescribed bv s. 9 (which 
formalit~ies wnstitute it a, i’formal will ” 
as defined in s. 3 of the Il’ills Amendment, 
Act 19%) ? 

(c) Is the t,estator a “privileged ” or nthrnvise 
ureferred nerson ffor. if hn bc such. the followinz 

(i) In respect of want of capacity, minority 
“4f ; 

(ii) In respect of want of form, failure to comply 
vith sections 9, 15, 20, or 21 of the Wills 
Act, 183i) 1 

(d) Has there been lapse by effluxion of t,ime under 
s. 9 of the Wills Amendment Act 1955, if the will 
be so valid&xl but bo oral ? 

Furthermore, the manifest general intent~ion of the 
nev statut,e, that the informal will of a privileged per- 
son be treat,ed a,~ bhough it, were formal, requires that a,11 
doubt,s arising out of 6. 9 of the Wills Act 1837 be set at 
rest. This may, however, not be t,he effect of the new 
amendment, and this possibilit,y will now be considered. 

A “ FownaZ will ” is defined in 8. 3 in relation to 
the formalities of a,tt&ation la,id down by s. 9 of the 
Wills Act 183i. 

It, is submitted that, for the purposes of t,he Wills 
Amendment Act, 1955, the definition in 8. 3 may not 
snffice to embrace within the term “ formal will ” a 
will the validity of which depends upon t,he Wills Act 
Amendment, Act 1452 (U.K.) -applicable in Kew Zea- 
land by virt,ue of the English Law Act l!JOR-notuit,h- 
st,andina t,hnt, R. 2 (1) of t,he iVilla Amendment Act 1955 
provirie~ that the Act of 18.52 he, for the purposes of the 
la,\\- of Xew Z:ealanrl: read with and deemed part of the 
Wills Act 1837. The 1Wls Act Amendment, Act IS52 
(U.K.) is not, expressed t.o repeal and re-enact in an 
amended form the provisions of s. 9 of the Wills Act 1837, 
or to comprise m addition to or amenhcnt of s. 9. It, 
is a, supplementary enxtment which recites portion of 
s. 9. and then s&s out certain couditions which, if com- 
plied wit,h, will pro ta,nto connt,itut,e a valid execution 
of the will by the test&x. 

All “ Inf0orma.l will ” is, likewise, defined in 9. 3 of 
the Wills Amendment Act, 1955 in relat,ion to s. 9 of t,he 
principal Act. Jmt a8 a. “ forma,1 rill ” is a xr-ill made 
in accordance rit,h s. 9, so a.n “ informal will ” is a 
will, expressed in any form of a-o&, whether spoken 
or written, not made’in accordance wit,h s. 9. 

It may be noted that t,he statute uses substantially 
thr fame terminology in the relevant~ portion of 8. 6 (3), 
which rends, 

It ia lrmh~ doaked that wny privilogd pnon msy revoke 
“” proviow formal or ~rlformnl will hy any Nordh whather 
\w,tt‘m or spoken doolm.rmng an intention to revoko the smno. 

The informal will is defined in s. 3 ns, 
a will which is expressed in any form of words whnther written 
or spdcon and which is not nude in uocordame with 8. 8 of 
the prhl,ipel .*rt. 

It, is likely t,hat any int,erpretation judicially adopted in 
respect of either of these provisions ail1 influence the 
meaning t,o be gathered from the other. 

Neither s. 3 nor s. 5, as just quoted. requires that the 
writing (in the ease of a written informal will) be made 
b,y t.he t,estator. Indeed, the term “ written ” appears 
to be sat,isfied only by reference to the definition given 
in s. 4 of the Acbs Interpret,ation Act 1924, viz. 

“ Writing,” ” written,” OP ally teml of me inlport, includes 
sord~ printed, typewritten, pmted, engraved, lithographed, 
011 otherwise t~raced or oopiecl. 

From the evident,iary nape& a. holograph will has the 
a,dva,ntage of being more or less self-authenticating. 
Indeed, informal wills may be classified it8 follows : 

(a) A t,estamentary writing proved to be 

(i) The manuscript of the test&or (i.e. & holo- 
graph), 01. 

(Concluded on p. 32.) 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCBI~EX. 

Vicarious Liability.-Praotitionera may wonder vhab 
fresh light,, if any, hns been thrown upon the vexed 
question of the liabilit,y of an hotel-licensee for the act,8 
of his barman by a letter from one Joseph Shabaz, 
President of the Washington State Culinnr~- Alliance, 
to the Seattle Post-Intelligescer. ” I have read wiith 
great interests,” writes Mr Rhnbnz: “the st,ory in 
which yoo reported that, the owner and operator, found 
guilty of pouring an inexpensive brand of whisky into 
a, hotble labelled for a, more expensive brand, &ted t,hat, 
he did 80 on the advice of one of his bari.enders. As 
President of the S&tle Bartenders Onion and St,ate 
President oft~heCuli~~argAlliance.~~l~ich boasts a member- 
ship in excess of 40;M)O, 1 feel that, t,he following fiEct,s 
should be brought to t,he at,tent,ion of t,he geoernl public : 
Bartenders “w$x& by thi,E ind%l;idwd rrnd other operators 
are paid by the kour. I feel t,lrst is it only fair t,o those 
of us who consider bartending an honournhle profession 
that these fwts a,re brought t,o the attention of the 
public.” The Xaa Yorkw (12:11:56), in which 
t,he letter is reproduced says : “ Thank you wry much, 
Joseph Bhabaz ” ; and, a;y one member of an hononr- 
able profession to another, Scriblex szys tbo same. 

Constructive Desertion.--” The Icgitil,ztion has enacted 
that certain sexua,l off&es-r&ye> sodomy. bestialit~g- 
shall of t,hemselryes he ground8 for seeking a rlccree of 
divorce. It hns not, enact,ed that the commiesirrn of a,n 
indecant asseult on 3 t.hird person shKI1 lx w ground for 
divorce. lt seema to me that, if we arc t,o hold that, the 
commission of such an offence as in t,he present case 
(the indecent a,dvanceu of the husha,nd tonaxds a atrsngc 
woman sit,ting next, to him in a, picture t,bcntre) is t,o 
provide a wife r&h just cause for withdrawing from co- 
habitation and sta,ying permanently array from her 
husband, and, furt~hermore, is to provide grounds 
whereby she can nllege constrnctive desertion against 
him, we shall, in eftixt, be laying down 5 now ground 
for the relief of divorce urhich is not, provided hy the 
Legislature.“-per Kllmer J. in L&s Y. Lewis; 110.55) 
3 All E.R,. 698> 601. 

Where Angels Fear to Tread.Scriblex is indebted t,o 
“ A.L.P.” in the Jzrnticr of t?re Peace and Loo/al Couerr~. 
merit Review for a reference t,o the rake of Salra,tore 
11;Angelo in which t,he decision of the Californian Court 
of Appeal is said to he hailed by Americau jurists as 
“ the baby-sitters charter “_ Salvat,ore’s mother 
decided (and who can bkune her) to have t,he evening 
off and hired a “ baby-sitter ” t,o look after the delight. 
hl little fellow, aged fire. For no knwm I%RSOII, 
a,part from t,he effeots of teleoised football, he pIIt. his 
head down, charged his temporary guardian in the 
midriff, knocked her flying and broke b&h her wrist,s. 
It, was contended that, she wits a,n invit,ec, and Salvatore 
(who had trated other “ baby-sitters ‘I in like manner) 
was not,hing more or less than 8 trap, of t,ho danger of 
which the patents knew or ought to have known and of 
which conce&d danger t,hey failed to give notice. So 
far, the doctrine of scienter has prevailed snd the plain- 
tiff held her substantial verdict. ic ALP. ‘j aptly 
quo% the Wordsworthinn aphorism, “ Heaven lies 
about, us in our infancy “. Sahtore, he observes, 
la,ys about, him in his. 

The Highest Courts. Tbe l&t for the Privy Council 
in it,s Xiohnelmas sittings comprised in all eighteen 
appeals-amongst them one from Canada, two from 
NW Zealrmd, one from t,he Channel Islands md seve,, 
from Crown Colonies. For the similar period t,here are 
eleven English appeals in t,he House of Lords list, one of 
which Sta~cdey iron and G%8mlcal Co. v. .Joner, [1955] 
1 All E.R,. fi involves consideration of the proposition 
t,hnt the standard of care owed by an employer to 
workmen in his fa,ct,or,y is higher than t.hat required 
het,ween t,he workmen themuelue~. Our Court of Appeal 
dincussed t,he t,opic in C. E. Dmiell Ltd. v. V&km, 
[lQ55] N.Z.L.R. 645 a,nd reached a similar conclusion. 
This is not, altoget~ber surprising since its decision in 
Ifibh~rrEv J~&J Ltd. v. Unrdy, [1953] N.Z.L.R. 14, 

t,hut t,hc omployer’a dut,g extended to the prot,ection 
of a worker who, having open to him alternative methods 
of d&g t,he work-one sa,fe, the other dangerous- 
consciously chooses the latter method as the easier one 
and suffers injnv thereby. 

Taxpayer’s Triumph.-The “ arbitrary ” method of 
assesmmot adopted with sin@ar SUCCORS by the Inland 
Revenue Drpartmmt has a miss occasionally. In the 
case of one Hughes, a ship-yard Iahourer of f i f ty who 
hnd nmassed G>OOo on a wage of flij weekly, the 
English aothorit~ies hrurhed aside t,he suggestion t,hat 
he was othw than a part-time bookmaker or hook. 
msker’s agent in t,he world of horsea or dogs. His 
widence, an emphat,ic rebutt,al of any such theory, 
was accepted. It seemed t,hat he had never eat,en sweets, 
even as a child ; never smoked, dra,nk or kept company 
wiith t,he so-ca~lled weaker sax ; restricted holiday ex- 
pendit,ure t,o 5s. for a,ny one vacation ; u#ed his brother’s 
discwrded razor-blades; had a new suit, once in t.hirteen 
gears, worked a night shift so that, he could wear his 
f&her’s shoes \vhile t,he father slept, and only once 
men a movie. This was “The Road to Morocco”, 
whioh he testified to be not north the price of ad. 
mission : but, in this regard, Bob Hope could justifiably 
retaliat,e tllnt his crit,ical fuxlt,ies were limited. 

From My Notebook (Mixed Bag Division).-“The 
idea tha,t t,hero is a duty on us to do OUP dut,y properly 
seems t,o be declining. If  ne c&n do it quickly, 80 much 
the better. I an gett,ing tired of it. Things are get,ting 
WOPS~ a,nd wmse. If  we could get a habit, of doing our 
work because it is a, duty and take pleasure out, of doing 
it properly, there will he & bet,ter era dawning.“-3lr 
Justice Wallington in the Vacation Court, October, 
1955. 

“Probably because of legal aid-and it may be con. 
netted wit,h higher legal fees in the divorce courts- 
hundreds of couples have been encouraged to seek 
divorce where in many caees there could have been 
recouclliation.“-heir C. H. &a&y, Probation Officer 
for Newbury. 

.4t the annual conference of the English Law Society, 
held this yeyear, at Llandudno, W&PI, the Ladies’ pro- 
gramme included an enormo&y popular lecture and 
demonstrat,ion by a fa,mous “beauty ” expert. The 
view is now expressed that, on the score of tttility, it 
should have formed part of the men’s progranme aa 
XV&. 
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WILLS AMENDMENT ACT 1955. 

(ii) Written by a” amanuensis hut adopted 
md signed by, or by a” agent, of, the tert- 
ator (not being a “ formal ” will). 

Here the Court of Probate has primary w&ten evidlence 
by virtue of the relaxation of s. 9 of the Wills Acts 183i 
in favour of “ informal ” wills. 

(a) Evidence of a spoken form of words, being a,” oral 
statement of what, the deceased wanted to he done 
with his property after death : see Re Spicer, 
[1949] P. 441 ; [lOiS] 2 .411 E.R,. 6%. 

A modern illustration of the Coort’s npproach to the 
evidentialy aspect is 171 the Esfufe o.f Mrrcyilli~nr~y, jlS+X!] 
2 All E.R. 301, in a minority disswt. supported i” 
II The &n~eyan~ccr, 114, Scott L.J. drew attention 
to the gerleral intent, of Parlia~ment ill relaxing the 
requirements of form; bnt it is submitted that this ap- 
proarh shnuld now ho ridrle” sparingly ai”ce the decision 
of t,he Howe of I,orrls in JIwnr N St. .lf~llo~~,x Rwd 

This Part of t,he Act, gemrail? rIivi(les persons int,u 
t,he following classes : 

(a) Privileged perwns (fully defirled in n. 4) ; 

(lo) Minors who are privileged persons ; 

(c) Cort& minors who mav convenierrtly be dae- 
crihed as jc m&r r,rde*~~ ” (see s. 6 (6) (ii) to 
(VI 1 : 

(d) Seamen or mwal ratings whosr; cash OP chntt,els 
come into official ha,nrla ; a”rl 

(e) Maoris. 
all of whom~ mny wefully he refetred to ns “ preferred 
persons “. 

The definition, in 8. 4, of a privileged person would, 1x1 
t,he face of the matter, inclnde a, mimx who came within 
its terms, so t.hat the enabling words of 8. 5 (I), “ 
sny privileged person may make IL will “, would ralidate 
the will of 8 privileged minor in point, of the age of the 
maker. The Act, it&f, however, mises a doubt by 
dealing separat,ely in sweml placev with t,he powers of 
a privileged minor, i” such manner as to set up a,” inde- 
polldent patt.ern. First, 8. 6 (a) provides t,hat a” 
il~form~al will made by a privileged person who is “rider 
the age of twenty-one pears sha,ll be a8 valid ae it would 
have been if the testator had been over that age ; and 
8. 6 (b) (i) similarly va,lida,tes the formal will of a privi- 
leged minor. These two provisions suggest tba,t, s. R (1) 
ha8 not, covered the wills of privileged mmom. Gecond- 
ly, under s. 7 (2), the revocation authorized by burning, 
tea&g, or ot’herwise destmying, not in the test&or’s 
presenoe, the will of & privileged person is to he effec- 
tive “ whether or not he has att,ained t,he age oftwe”t,y- 
one years “, I f  every minor ot.herwise qualified were 
ex hypothesi & privileged person, these words would be 

otiose. Thirdly, s. 7 (3) (6) extends to a privileged 
testator “ whet,her or not he has at,tained the age of 
twenty-ant? year8 ” exemption from t,he recpxirements 
of 8. 21 of t,he principal Act (relating to the due authen- 
tication of obliterations, interlineations. or alterations) ; 
and the abow argum& seems to apply here. 

If  t.hese instirnccs establish for the Wills Amendment 
Act 1965 in consist,o”t~ usage suffieie”t t,o bind the Courts 
in their construction of the Act,. the”, it is submitted, 
the effech m&y be a8 followa : 

A. The definitiml of a. ” privileged person ” co”- 
t,ained in SY. 3 and 4 does not per se include minors ; 
or-&ting the matter the &her v-ay round-it, implies 
words to the effect!, “ provided such pew,o”s shall have 
attained t,he age of wenty-one years “. 

R. It, n&d follow t,hat, a privileged minor might,, by 
informal will, revoke wholly or i” part n,“y previouv 
formal or irlformal will, by vixue of the combined effect 
of ss. 5 (2j (c) and 6 (a) ; but, tha:t he might not exercise 
the power in N. 5 (3) to rrvokc a,“y previous formal or 
informa, will 117 an,v volrls whether writte” or spoke” 
declaring nn int,ent,ion to revoke the same. 

C. Sertio” 7 (l), vslidatirlg pifts to 5 witnem of n 
privileged person’s will, does not contai” t,he proviso 
found so corlsistently i” tile Act, when privileged persons 
are i”tendeil to include minors, aGl mo”ld “ot, apply 
trr wills of mi~~vs. 

D. The case of t,he priswer of war who was a 
privileged person immedi&cly before his capture or 
inter”me”t, (s. 4 (6) (v) ) will likewise not inch<le miwrs. 

A privileged person mav, by informal will, revoke 
wholly OT in part a,“y pre;ious formal or informal will 
(5.5 (2) (c) ); and, under s. R (3), may revoke any previous 
formal or informal will hv anv words, whether written 
or spoke”, de&ring a” ~“t,on~ion to revoke the same. 
The latt,er provision appears to be intended to enable a 
mere revocation t,o operate vivjthout the co”t,ext. of a 
positire will. Sectio” 6 (u,) appeass to empower n 
pririleged minor to exercise the former but not the 
Mter power, 86 a~lready rliwussed regarding this group 
of preferred pemo”s, 

A privileged person rn:%y nlso, by virtue of s. 7 (?), 
effectually have his will revoked by directing or aut,ho- 
rizing (in writing or omlly) any ot,her person to hum or 
tear or otherwise d&coy his will, with intent t,o revoke, 
every though the act be not carried out in his presence. 

A minor authorized by this Part of the Act may 
procure a formal revocstion under this 4ct, or under and 
by virt,ue of a, burning, t,eitrin& or other destruotion of 
the will, with int,ent to revoke, 1” his presenoe (a. 6 (c) ). 

An oral will (including it revocation) lapses in the cir- 
oamstances set out in 8. 9. Apart from due revocation, 
there is a twelve months’ validity limit, operating so 
that the will has no force or effect, unless : 

(a) In a case where the testat,or was &prisoner of w&r 
whe” he made the will or beca,me a prisoner of war 
within t,xv&e months aRer he made the will, the 
t,estator dies while he is a prisoner of war or within 
twelve morlths after he ceased to be & prisoner of 
KELP; or 

(b) In any other case, the t&&or dies within twelve 
months after he made the will. 


