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DAMAGES: CONSIDERATION OF TAX LIABILITY ON 
LOST EARNINGS. 

T HE recent, judgment of t,he House of Lords in 
British Trampwt Commission v. Gourley, [1955] 
3 All E.R. 796, has oaused considerable interest 

among the advisers of those who aifo frequently called 
upon to pay damages 58 the result of a. judgment in an 
a&ion for personal injuries, Then t,he damages are 
awarded for loss of past or prospect,ive earnings. 
Briefly, their Lordships held that, in assessing darmges 
for personal injuries, aooount should be t,aken of tax 
liability which would have been incurred on sa,rnings 
which the injured person would have ea,rned but for the 
accident ; but., in Union Stenm Shi$? Co. of flew Zealand, 
Ltd. v. Ramsfad, [1950] N.Z.L.R,. 716; [1950] G.L.K. 
311, our Court of Bppeal has held that so&l security 
tax on wages should be left, out of account in t,he assess- 
ment of special and general da,mages for losr, of earn- 
ings, not only in an a,ct,ion brought, by a son-ant, a,gninst 
his master, but also in actions brought by servant,8 
against other pemons. 

It, is not our purpose here to consider whether Gowle$.r 
case should, or should not,, be followed or applied in 
this country. At the time of writing, the ,judgment 
in Ramsfds case is binding on all our Ken, Zealnr~d 
Courts. It is almost certain, however, that the ques- 
tion involved in it will sbort,ly come before t,he Court, of 
Appeal for re,-considexiion ; and., accordingly, we 
must content onr~el.lves xith mcrcly st,a,ting the mtio 
of each judgment,. 

In Ram&d’s case, spe&l dnmages for loss of earm 
ings were awarded to the pl&ntiff ; snd counsel for the 
defendant company pabmit,t,ed t,hat t,his amount should 
be assessed less Is. 6d. in the pound for social security 
charge, which would have been levied if the money 
had been actually earned. The learned Chief Justice, 
Sir Humphrey O’I.ea,ry, held t,hat t,he social security 
charge should not be deducted by the employer from the 
damages awarded a,gainst him in respect of loss of 
earnings arising in an action for damages for negligence 
arising out of personal injuries. The Court of Appeal, 
in affirming that judgment, followed the decision of 
the English Court of Appeal in BiZZin&un Y. I$ug?lghes, 
[1949] 1 All E.R. 684, where it was held that in the 
assessment of damages for loss of earnings the liability 
for income-tax should be disregarded. It is interesting 
to note thet Tucker L.J. (as hc then was) wit,h whom 
Singleton L.J. ooneu~ed, based his judgment on the 
principle t,hat the damages recoverable were the amount 
required to effect m&u&o in inlegrrw and t,o establish 
accordingly the full amount of the wages. He ob- 
served that questions of the plaintiff’s legitimate lia- 

bility to the Revenue authorit,ies mere matters which 
did not concern t,he defendants; and the Court of 
Appeal did not divert from the reasoning of Atkinson~ J. 
in Jordan Y. Llm.mer and Trinidad Lake Asphalt 
Co., Ltd., [1946] K.B. 356; [1946] 1 All E.R. 527, 
and of du Parcq J. (as he then was) io _FairhoZme v. 
F&h ana Rrown, Ltd.: (1933) 49 T.L.R,. 470-namely, 
t,hat any liability for t&x was res inter a.& a&. 
The Court of Appeal in Ramtad’s case considered 
that the &ate of the a,uthorities rnit~ such that it was 
beyond soy real doubt that t,he true view of t,he matter, 
in the many casea to lrhirh it referred, wa8 that t,he 
liability for t,sx was ws kter alias ; and it held bhat 
both in the class of cake in which lia,bility for tax is 
thro\r-n on the recipient, of the income and in t’he cla,ss 
of case where the primary liability for t,ax is put on the 
employer, such linbility should be left out of account 
in assessing both geneml and special damages. Their 
Honours obscroed that, in each of the t,wo classes of o&88 
the fundamental basis fi>r the view that, questions of 
tax &ould be ignored is t,he fa,ct, that, it is only when 
the gross earnings ha,ve cit,her actually or notionally 
become t,lle income of the employee tha,t they attract 
t,he tax. In the first class of oases they have actually 
become h,is; and he alone becomes liable for the pay- 
mow of the t&x. In thr second class of ease, they 
h;Lre become notionally his, and it is out of them that 
t,he social security charge is payable by the employer. 
Their Hononrs, in t,heir judgment delivered by Cooke J., 
at, p. 731,, said : 

In British Transport Commission v. Goudley the 
facts were t,hat the respondent was a passenger in & 
t,rain from Liverpool to London, which became de- 
railed at Weedon, Northamptonshire. As 0. result 
of this accident, which was aused by the negligence 
of the appellant’s serrnnts or agents, the respondent 
suffered severe personal injuries. At, the time of the 
accident t,he respondent was aged sixt,y-five, and was 
physically fit, and young for his age. He was an 
eminent civil engineer who specialized in mater schemes, 
and wa,s senior part,ner in a firm of civil engineers. 
From the date of the accident until some time in 1952, 
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the respondent was disabled by his injuries from taking 
any effective partin his business ; and, though hereturned 
to work during 1952, his earning capmity, and come- 
quently his income, was much reduced. Pearce J. 
a,warded him ?%7,720 as damages, made up of g9,OOO 
for pain and suffering, sl,OOO for out-of-pocket expenses, 
f15,220 for a,ct,ual loss of earnings before the end of 
1953, and $22,500 for estimated future loss of earnings. 
The sum of 537,720 in respect of loss of earnings w&s 
awarded on the basis that~ the incidence of income-tax 
and surtax was not t,aken into account. On the basis 
thnt liability to tax had t,o be taken into account, Pearce 
J. made a,n &ernative award of f6,695, made up of 
a,945 for actual loss of earnings before the end of 1953, 
and f 1,750 for estimated fut,ure loss of earnings. 

The sole question before the House of Lords waus 
whether liability to tax should be taken into account 
in assessing tha,t part, of the damages attributable t,o 
actual o* prospective loss of earnings. 

Their Lordships (Earl Jowitt,, Lard Goddard, Lord 
Reid, Lord Radcliffe, Lord Tucker, and Lord Somervell 
of Harrow, with Lord K&h of Avonholm dissenting) 
held that liability to income-tax was not so remot,e 
t,hat it should be disregarded in assessing damages 
for loss of earnings, t,hough the estimate of tax liability 
need not be elaborate ; and, consequently, the damages 
to which the respondent was ent,itled were such aa 
would compensate him for the loss of t,axed earnings, 
which were t,he meaisure of his real loss, and accordingly 
f6,695 was the proper sum to be awarded as damages. 
Their Lordships overruled Billinghnn v. Hughes (sapra). 

In his speech, Earl Jowitt, after considering the 
various authorities cited to their Lordships, said t,hat 
it would be fallacious, in his Lordship’s view, to consider 
the problem as though a benefit were conferred on t,he 
wrongdoer by allowing him to abate the damages for 
which he would otherwise have been liable. The 
question wa,s rather : for what damages was he liable 1 
He was liable for such damages, as, by reasg “,‘,ti; 
wrongdoing, the plaintiff had sustained. 
not t,hink that t,he risk of confusion arising if the tax 
position be taken into consideration should make t,heir 
Lordships hesitate to apply the rule of law if they could 
ascertain what that rule is ; nor should they be deterred 
from applying t,hat rule by the consistent 01‘ inveterate 
practice of the Courts in not taking the t,ax posit,ion 
into consideration in t,hose cases in which the Courts 
were invited to do so. His Lordship went, on to say : 

I agree with Lard sorn /in wmi4 5.. nyde Navigation 
Tmsteea, [1046, SC. (Ct. of Sess.) 462, in thiking that to 

ignore the t&X element at the present day Tvmlld~~rt~~; 
in & manner which is out af muoh with reality. 
regsrd the t&X element &S so remots th&t it sbcwld be dis. 
rs,7srdod in assessing damages. The obligation to pay t&x- 
8mrc3 for those in passesvion of exiguous incomesis almost 
universal in its application. That ohlig*ttion is ever present 
in the minds of t,hose who are oalled OD to pay taxes, and 
no sensible person my longer regards t,he net earnings from 
his trade or profession&s the equiva,bmt ofhis available income. 
Indeed, saw for the fact that in mmy cases--though by no 
meana in all casestho tax only bnoomes ,myable after t,he 
money hns bum received, there is, I tbirrk, no element of m- 
motenes~ or unrerrehty about its incidence. 

Counsel for the appellant, in the course of his argu- 
merit, put the case of two men each enjoying & salary 
of $2,500 a year, the one as a servant of an internat,ional 
body being exempted from all tax on his salary, t,he other 
having t,o pay income-tax and surtax in the ordinary 
way. He pointed out that, if each of these men met 
with an accident a,nd each was deprived of a year’s 

salary, for which he succeeded in recovering damages, 
it would be quite unreal to t,reat them as though they 
were in receipt, of the same income ; for, in the absence 
of special and unusual circumst~anoes, the one whose 
salary w&s tax free would enjoy an income almost 
double t,he income of his fellow who had to pay taxes. 

Lord Jowitt, agreed with that, contention. He said : 
180‘3 no ra88ml why in t,his ram we should depart from the 

dominmt rule, or why the respondent should not have his 
damages assessed on the basis Of ahat he has redly lost ; 
snd I oonaicier that, in determining what he has really lost, 
the Judge ought to have considered the t&X liabilit,g of ihe 
respondents. 

In his speech, Lord Goddard L.C.J. (with whom 
Lord Radcliffe and Lord Somervell agreed) after 
referring t,o Billingham Y. H,ughea (s~pra) said that it 
was conceded by the appellant that the case before 
their Lordships was indistinguishable from Billingham, 
Y. Hughes, so the question w&s whether or not that 
case was rightly decided. The parties agreed that, 
under the present law, no part of t,he sum awarded as 
damages wais subject to income-t,ax or surtax, and the 
appeal proceeded on that footing. 

It is curious that His Lordship, in remarking how 
little authority there was on this subject, said there 
did not seem to be any decision in the appellate Courts 
of the other Commonwealth countries on the matter. 
It is clear that counsel had not drawn the attention of 
their Lordships to Ram&z&e case with its references 
t,o decisions in Canada and in dustralia. 
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t,o pay taxes is somet,hing which the law must regard 
as too remote when determining or est,imating what he 
has lost aa a result of the accident. The defendant 
is only bound tq pay damages based on an asseannent 
of the plaintiff’s sctua,l and prospective loss taking into 
account all those factors which are not in law ton remote. 
Lord Reid, on p. 808, proceeded : 

It bes sometimes been said that tax liability nhould not be 
t,aken in+,0 scoaunt because it, is lea inter a&.~. Thati appeara 
to me to be s wrong aqproach. Let me take the case of a 
professiond m&n who is injured 80 that he om no longer earn 
tin income. Before his accident be earned feces and he paid 
rent and retee for his office, the sale&s of clerks, the expenses 
of running a cm 8nd other outgoings, and be would have 
continued t,o do so if ha bad not beon injured. Apart from 
one mnttB~ to which I shall refer Istor, I cannot 8ee vhy these 
expenses we my less res intw atim than his p&yments ofincame 
tax in respect of his net, earnings. hdeed, he could not 
avoid liaobility to p&y tax, but ha might have bee+ able ta 
diminish his outgoings if he hed ohasen to spend mire time 
and effort himself on his work, ur in tra,velling in the OCWSB 
of his work. Yet no one would suggest that it iii improper 
to t,akkn into sromnt expenditure genuinely and reasonably 
incumd, or that the plaintiff’s damages should be assessed 
on the fees which he wauld have oontinued to receive without 
regard to the outgoinga which he would have continued $0 
incur. 

carmot in any real sense- be roniored, even iinanoi&, to his 
position before the accident. I f  he hed nat beon injured ho 
would have had the ,,ros,~~t of earning a continuing incame, 
it may be for many years, but there can be no certainty a6 t,o 
what would have happened. In rnmq~ cme~, ths am~“nt of 
that income may be daubtfu,, even if be had remained in good 
health, cad there is ~bays the possibility that he might have 
died or suffered fram ~~rne incapacity at eny time. The 
loss which he has suffsred between the d&e of t,bo a&dent 
and the d&e of the trial may be certain. but his prcspaotive 
10% is not. Yet damages must be assessed 88 a lump aurn 
once and for a,,, not only in rasp& of has accrued before the 
trial but dso in respect of prospective loas. Such damage* 
e&n only be an estimda, Ofk3” & vary rough estimate, of the 

~present value of his prospertiw loss. 
Lord Reid went on to say t,hat the general principle 

is subject to one qualification. A loss which the plaintiff 
has suffered, or will suffer, or a compensatory gain 
which has come, or will come, to him, following on the 
accident may be of a kind which the law regards as 
too remote t,o he taken into account. In His Lordship’s 
judgment, the real question in the ease before their 
Lordships’ House w&8 whether the plaintiff’s liability 

In a case where t,he wrongdoer is the plaintiff’s em- 
ployer, it has sometimes been said that’ he would have 
had to continue to pay the plaintiff’s full wages OP 
sala~ry if there had been no accident or wrongful dis- 
missal, so why should he take advantage of his own 
wrong to diminish his liabilit,y. That wgument has 
lost some of its force since the introduction of the system 
of P.A.Y.E., but it, would be stmnge if the introduc- 
tion of a new met,hod of collect,ing tax alt,ered the legal 
position and, in any event, the argument would remain 
for surtax. The real anwer is, I think, that before 
the wrong the employer was paying for the plaintiff’s 
services, wherea,s now he is p&ying the plaint,iff’s loss, 
and he will have to pay someone else to perform the 
services. And t,hia argument also, if valid, aould go 
too far, for it would seem to involve t,he proposit,ion 
that, if a dismissed employee geta other work, the 
employer ought not to be able to take advantage of 
that. 

Lord Tucker said that, having heard the point “gued 
three times-twice in their Lordships’ House Andy once 
in the Court of Appeal-he was persuaded that the 
de&&xi in BilEingham Y. Hughes (supa), to whi& he 
w&a a party in the Court of Appeal, was erroneou8.~ His 
Lordship agreed that Jhe phrase res ilzter a@ acta 
did not a&t in the soltition of the pwblem, but the 
difficulty was, he felt, in deciding what items of expendi- 
ture which follow the earning of profits me to be taken 
into consideration and which are tb be ignored. He 
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thought that the true answer was that’ expenditure 
which, though not actufdly a charge on earnings-is 
imposed by law ss a necessary consequence of their 
receipt is relevant to the a,scertainment of the loss 
suffered by the party injured. 

Lord Keith of Aronholm, as we hare said, dissented. 
He w&s unable, with some regret,, knowing the views 
of their Lordships, t,o change the opinion he expressed 
in Blackwood v. Andre, [1947] SC. (Ct. Sess.) 333 
(which wa,s referred to in Ramstad’s case in the judg- 
ment of our Court of Appeal : [1950] K.Z.L.R. 716, 
728, 729). Lord Keith said t,hat he felt great difficulty 
in the view that the incidence of taxation on an injured 
taxpayer should be any concern of the wrongdoer 
and should be used to minimize an award of damages in 
his favour. To many, he said, it, mey seem somewhat 
hard that the more tax .S man hrts pad before he meets 
wit,h an accident t,he less damage8 r&tively mill he 
recover from the person who has injured him. Two 
men, ea,ch earning S2,OOO a year, are injured in t,he SB~R 
accident and are totally disabled for life. A has income 
from inrestments of f5,OOO R year, or a wife n?th income 
of that, amount. B is aa. single man with no independent 
income. It would be no a,nswer for the Tr-mngdoer 
to say, A has got a wealthy wife, or a large independent 
income, and, therefore, he does not need, and ought, 
not to recover, anv damages except for pain a,nd suffer- 
ing, loss of amenities, and out-of-pocket expenses. The 
law would say the wealthy wife and the independent 
income are not his concern. But,, by taking net income 
after payment, of tax as the measure of damages, the 
wrongdoer achieves by a back door precisely what is 
refused to him by the direct entrance. In such an event, 
B will receive full compensation for loss of his exning 
capacity of f2,OOO a year so far as Judge OT jury with 
the limitations of human foresight and possibilities of 
human error can assess it, A will receive insignificant 
and, 6ome may think, derisive damages for loss of ex&ly 
the same income. His Lordship did not ignore the fact 
that B may need the damages more than A, and the 
difference may seem t,o introduce a measure of equity 
a8 between A and B, t,o t,he advantage of the wrongdoer: 
but t,he l&w has not yet reached the stage of assessing 
damages for a, legal wrong on the ba,sis of need. His 
Lordship continued : 

SUMMARY OF RECENT LAW. 
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correspondence, missing confirmations, “mislaid” orders, 
en addresses, unhled documents . . , how much is you, filing 
costing you in nerwus strain? How much in hard cash? 

d how does your hammed staff feel about it? 

FILE-FAST-“Fast” for speedy filing--and “Fast” for secure 
filing. Insertion or removal of any sheet without disturbing remain- 
der of the file-all held “Fast” in four-post filing clip. Compact, 
inexpensive and so simple to use that even the greenest clerk 
can? go wrong. 
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nearest *m!mong 6r springhall 
branch for derails. 
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’ CONFIDENCE ’ 

THE NATIONAL BANK 
OF NEW ZEALAND LIMITED 

Established- I 8 12 

f or 
LEGAL PRINTING 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 
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COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

L. T. WATKINS LTD. 
176.186 Cuba St., Wellington. 
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UNITED 00t1llNl0NS 

(South Pacific) Limited 
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Head Office: 

154 Featherston Street, 

Auckland and Christchurch 
Rw..awnlatlra thrauphovt N.l ZeaImd 

DEEPLY 
CONSCIOUS 

of the responsibility of the Legal 
profession in recommending the 
adequate use of bequest monies, 
may we earnestly place. before you 
the great need of many lepers 
urgently wanting attention. This 
work of meroy is world-wide and 
inter-church. As little aa $10 per 
year supports an adult and D/10/- 
& child. 

Full details are available promptly 
for your closest scrutiny. 

MISSION TO LEPERS 

135 Upper Queen St., Auaklaod, C.I. 
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dropped two $1 notes. The breeze cm&d them ovev the 
parapet of the roof of the main building on to the roof of the 
lower buildings. The decesred descended s fim escape down 
the side of the main building, and, from & p&form some distance 
down that fire escape, he obtained access to the roof of the 
lower buildings. He fell through that roof on to the floor 
of a &ore beneath. As B result of the injuries suffered in this 
fall. the worker died. In an action bv the deoeesed’s widow 
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THE LATE HON. E. P. HAY. 
Tributes to His Worth and Service. 

The late Hon. E. P. Hay, who died on December 31, 
was a Judge of the Supreme Court from January, 1949, 
until his reg&ted retirement,, owing t,o ill health, in 
February of last ye-ear. 

On Janua~ry 30, before the commencement of bhe year’s 
Sittinga, the Wellington Supreme Court was filled to 
capacity bg members of the profession, which was a 
tribnt,e in i&If to the qualities and worth of a much- 
loved Judge. 

On the Bench were The Chief Justice, Sir Harold 
Barrowclough, Mr. Justice Hutchison, Mr. Justice 
Cooke and Mr. Justice McGregor, and with t,hem were 
the Hon. Sir David Smit,h, Hon. Sir Robert Kennedy, 
and Hon. Sir Arthur Fair. Also &ending were the 
Judge of the Compensat,ion Court, Judge Dalglish ; 
and t,he Judges of the Court of Arbitration, Sir Arthur 
Tynda,ll and Judge Stilwell. All the Wellington Magis- 
trates were also present in Court. 

His Worship the Mayor of Wellington, Mr. R. L. 
Maoalister, who for many years was a partner of the 
late Judge, at,tended in his official capacity. The late 
Judge’s widow and members of his family were present,. 

His Honour the Chief Justice, addressing t,hose pre- 
sent, said : 

“ Before the Court enters upon its normal business, 
I wish to mnke reference to bhe pasing of one who, for 
six years, sat upon t,his Bench and whose absence from 
it now we all deeply deplore. The Hon. Ernst Peterson 
Hay was appoint,ed a,s a Judge of this Court in January, 
1949, and for six j-e-ears he served the cause of Justice 
most, faithfully and yell. We were all gratly distressed 
when a year ago t,he st,ste of his health compelled him, 
unwillingly, to retire from the office he had so nobly 
a,nd honourably held. It, \*a8 with a deep fence of 
disaster and of real personal loss that we learned of his 
death. 

“ I see before me a very full representation of the=:; 
and of the legal profession of this Dominion. 
a&ndance in such strength is a silent but eloquent 
tribut,c to the memory of the man who was so great an 
ornament t,o our profession ; a,nd I know that some of 
you will presently spealr, on behalf of you all, of the high 
regard in which t,he late Judge was held. It is my sad 
privilege to express, if I can, the sentiments of my breth- 
ren now on the Bench, and of those who have retired 
from ib. I an supported here by all the Wellington 
Judges, excepb two, who are now away on circuit duties. 
Both of thenl have asked me to say how much they regret 
their inability to he present,, and how sincerely they 
would concur in any tribute that may be paid to-day 
to our former colleague and great friend. I am sup- 
Ported also by the presence with us on the Bench of 
t,hree former Judges of this Court ; and I have B letter 
from another retired Judge whose illness prevents his 
attendance here in person. 

“ But I know I speak for all the Judges arid for ~a11 
those~ who have sat hero before my time and are now 
retired. On t,heir behalf, and for myself, I wish to say 

that our late brot,her has left behind him a record of 
judicial service of which we all are proud. He was 
indeed a ma,n learned in the law, but he w&s also a man 
knon&dgeable of human nature-of its nobilities and its 
weaknesses. He was a fair and kindly man, loath to 
discern bhe dishonesties that are so often suspected and 
alleged by less tolerant people, and ever ready to reeog- 
nize merit, and honesty of purpose in litigant,8 and their 
witnesses. In no caxse that was t,ried before him did 
any party have reason t,o complain that his version of 
the matter did not receive just and fa,ir and benevolent 
consideration. In short, we have lost a great Judge 
and a good Judge, and little more than that need be 
said in praise of any member of the Judiciary. 

“ But there is much more tha,t can be said, and which 
I must say, and say with gratitude and warm apprecia- 
tion. In his relations wit,h his colleagues, our late 
brother w&s a very Bayard of courtesy, kindliness, and 
consideration, a man sa%8 pew et saw repro&. His 
constant anxiety was to enmre that he took upon his 
shoulders & fair share of the burden of judioial work, 
and it was with the greatest difficulty, especially dur- 
ing the last few mont,hs before bis ret,irement and when 
he was a,lready a very sick man, that we could dissuade 
him from doing his full share, and much more than his 
full share, of the work that hnd to be done. Nothing 
was too much trouble for hi. Nothing could surpass 
the readiness with which he subordinated his own con- 
venience t,o that of the Bench as a whole. We hilve lost 
not, only a great Judge but a great friend--a most helpful 
and considerate friend. 

” There is one further t,ribute which I have been asked 
to pay, and which I very gladly p&y> to the judicial 
work of Ernst Peterson Hay. I have already referred 
to Dhe cordiality of his relations with his broOher Judges. 
He was equally cordial, equally helpful and kindly, in 
his relations with the staff of this Court and of the 
Courts which he visited on circuit. The Registrars 
nnd Deputy-Registrars of those Courts have asked me 
t,o express their deep appreciation, and the appreciation 
of t,heir staffs, of the great help and the many kind- 
nesses which he 80 readily accorded t,o them. 

“In apeaking of OUT own grief and manse of loss, we d0 
not, forget the deeper grief and greater sense of loss 
t,haO must be felt by those who mere nearest and dearest 
to bin To his widow and to the members of his 
family we extend our sincerest sympathy. I trust 
that it may afford them some measure of consolation 
that they have been here to-day and have heard in what 
high regard t.he lat,e Judge wais held by those who 
were asso&ted with him t,hronghout his long and 
distinguished cxeer, both as a practising member of 
the profession and as one of Her Ma,jesty’s Judges of 
this Court.” 

TEE ATTORNEY-GENERAL. 

The Attorney-General, the Hon. J. R. Marshall, w&s 
the next speaker. He said: 

“ I would like t,o speak of the late Mr Justice Hay not 
only a a lawyer, but partioularly as a citizen. My 
learned friends, Mr Cleary and Mr Hogg, will speak 
more particularly of his contributions to the profession. 
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The Church Army 
in New Zealand 

HEdDQU.4RT&RS : 90 Imxl?mND ROAD, 

AUCKJAND, w.1. 
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The Solicitor-Genera,1 ha8 asked me if I would a,ssociat,e 
him in my remarks, as he is absent, from Wellington 
toda,y. 

“ The late Mr Just,& Hay was born in Central Otago 
a,nd brought up in the Scottish tradition. In his case, 
as in many others, that was a, significant and influential 
circumstance, and his life and cha,racter showed the best 
that that background can give. It is a belief of that 
tradition t,hat success is the reward of hard work. ProIll 
the commenoement of his ca-eer in the Public Service 
until its end on the Supreme Court Bench, Mr Justice 
Ha,y WBS a, hard n-orker in the best sense of that word. 
In the law that means the concentration of the mind in 
the applicat,ion of legal rules t,o human behaviour, and it 
requires considerable intellectua,l capacity. It, requires 
great patience and perseverance, t,he ability to think 
clearly and t,o judge honestly. It, mea,ns laborious days 
and mghts, and ibs reward in t,he suooe~s that t,his pro- 
fession of our8 can give. The 1,ate Mr Just& Hay 
earned his success tha,t w&y. 

“ Anot,her belief of the Scot,tish tradition is that, it man 
has a duty not only t,” succeed but t.” serve, and the lat,e 
Mr Justice Hay had a profound sense of responsibility 
for the welfare of his fellow-men and he sought, to dis- 
charge that responsibility in many va,ys. He %‘a.* 
Mayor of Lower Hutt, the city in which he lived. He 
~a6 President of the Wellington Rotary Club. He wa,s a 
President of the British and Foreign Bible Society. He 
was President of the Wellington District, Law Society. 
He was one of the Property Trustees of t,he Presbyterian 
Church, and he served the Church in many ot,her capaci- 
t,ies. These are just a few of the ma,ny ways in which he 
sought, to serve the community in which he lived. 

“ The Scottish t,radit,ion in which he was nurtured 
demands also qualities of moral integrity; qxdities 
which are perhaps easier t,o admire in others tha,n to 
attain. I am sure that we all felt, we could admire 
those qualities in Mr Just,& Hay ; for himself, he would 
be the last, to claim such qualities. He w&s kindly in 
his understa,nding of human weaknesses. He wa’im- 
patient of imposters. He wan without prejudice in 
administering the law, always rea,dy t,o temper justice 
with mercy where mercy would be truer justice. 

“ Mr Justice Hay in his earlier da,ys was a friend of 
my father’s, and when I first came to Wellington as a 
student, he wss the first member of the profession whom 
I met,. I was sent to see him to be guided by his advice I 
and I think it is perhaps one of the things that many men 
would like t,o have said of them : that he was the kind of 
ma,n that a father would send his son t,o for advice and 
for guidance. 

“ I would like to sssooiate myself and the profession 
in the profound sympathy that we all feel to Mrs Hay 
and the members of his family.” 

THE NEW ZEALAND LAW SOCIETY. 

The President bf the New Zealand L&w Society, MI 
T. P. Cleary, said: 

“The members of the profession throughout New 
Zealand wish to associate themselves with t’he tributes 
paid t,o the memory of the late Judge. The new of his 
death clouded and saddened the New Year for pmcti- 
tioners, for he held a very special place in their esteem 
and respect,, and, one can t,ruly say, in t,heir affect,ion. 
This was gained at first in his many years of pm&ice 
amongst them in this city, and was &lened and strength- 
ened in the few brief years he served on t,he Bench. 
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“ We t,ake some comfort in the belief that he knew and 
prized the high place of hononr he held in the regard of 
his former colleagues. Upon hi,8 elerat,ion to the 
Bench, his fellowpractitioners met in very large numbers 
to wish him well, and all who were present will recall 
that t,here was a demonstration which plainly showed 
the depbh and sincerit,y of their feelings of loyalty and 
regard towards the new Judge. It’ was this tribut’e 
from hin colleagues that he valued more than any rewards 
of officeincivil orprofessional life. To adopt his own apt 
reference, what he prized most was ‘ not the wreath, nor 
the statue ; nor the welcome of t,he city ; but the strict 
verdict of his equals ‘_ 

“ MC Ha,y was in public practice for over thirty years. 
As time went on, he served his brethren in increasing 
measure in Law Society affairs. In t,he New Zealand 
Law Society, he was for vew many years a member, and 
for a long time chairman, or the management committee 
of the Guxantee Fund. He was for several years a 
member “ft,he Standing Committee of that S”ci&y. At, 
t.he tie of his appointment to t,he Bench, he was also 
serving on the Conveya,ncing Committee and the Dis- 
ciplinay Commit.tee. Work on 811 those committees 
carried reaponsibilit,y and anxiety ; but Mr H&y gave 
freely of his time and t&nts, and he discharged iz great 
volume of work with conscientious fidelity. 

“ But it was not’ merely because of this long and valu- 
able service t,” his brethren in t,he law that he was held 
in such high esteem by them. Nor wm it. merely be- 
c&uso of his self-sacrlflcing public service, nor even be- 
cause of the outst~anding qualities he had ah-eady dis- 
played as a Judge before his tenure of office was out 
short. What did gain him such a high place in ’ the 
‘ verdict of his equals ‘, was the chsmcter of the man, 
which was ba,sed on his own exacting standards of con- 
duct and high code of honour, and which shone t,hrough 
all he did whether in practice or in public affairs or on 
the Bench. He who was always considerate and 
thoughtful towards ot,hers WBS his own most severe 
taskm&er. It w&s characteristic of him that, with the 
onset of illness, he st,ruggled aga,inst any r&z&ion of 
those judicial duties in which he had never spared him- 
self. When ret,irement from the Bench became in- 
evitable, he fought valiantly to regain at lea,& a measure 
of hip. former he&h and strength. That this was 
denied him may well have been due to the way he had 
spent himself over the years in the service of others. 

“ WC oommemorato today a pract,it,ioner whose un- 
affeot,ed sincerity made him the friend of all ; a, Judge of 
distinct,ion and of humanity ; but, above all, a man of 
oompl& integrity. Integer z&u2 scelerlspue puru.3. 

“ iVh Hay’s partner of nearly thirty years, Mr 0. C. 
Mazengarb, is unable to be present today, but’ wishes to 
be associated with all that is said in honour of his late 
friend. 

‘*We have watched, with sympathy and with admira- 
tion, the way Mm Ha,y bore the trying time of her hus- 
hand’s lengthy illness. To her, and to all the members 
of the family, we extend our respectful condolenoes.” 

TH*: WELWsCToN LAW SOCIETY. 
The President of theWellingt,on District Law Society, 

Mr E. T. E. Hogg, said : 
“ Members of the profession in Wellingt,on are grateful 

for the opportunity afforded them of taking part in this 
public reference to the death of the late Mr Justice Hay. 
They sre grateful because, as is well known t,o you all, 
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he spent the greater part of his life here, and he enter- 
tained at all times our highest respect, and our deepest 
affection. 

“ On behalf of the Wellington District Law Society, 
I desire to associate myself respectfully with the tribut,es 
which have been paid by His Honour the Chief Justice, 
by the Attorney-General, and hy the President of the 
New Zealand Law Society. At the risk, however, of 
soms degree of repetition, there is something, some lit&, 
that I wish to add. 

“Ernst Peterson Hay, after serving for seventeen 
years in the Public Trust Office, where he attained the 
position of Office Solicitor, went into private practice in 
Wellington where he remained until his elevat,ion to the 
Bench in 1949. In t,he course of his practice, he attained 
a wide reputation for abUy, integrity, and, above all, for 
humanity ; and his &v&ion to the Bench was received 
with the highest approbation by both the legal profession 
and the public. The qualities which I have referred to 
stood him in good stead in his all t,oo short period on the 
Bench. Astbe Attorney-General has said, he showed him- 
self there patient hut firm, kindly and charitable in his 
understanding of human nature, impatient, wit,h im- 
posters, but able to temper just,& lvith mercy ; hut with 
all, of clear and sound jud.gment. As you yourself 
have said, Sir, his resign&on from t,he position of a 
Judge of this Honourahlo Court was indeed a severe loss 
to ll8 all. 

“ Were this all that might he said of him it, were much, 
but, before Mr Hay had gone on the Bench, he had earned 
a posit,ion in the community which was far beyond t,he 
ambit of the legal profession. His whole life was 
governed by a strong sense of responsibility to the eom- 
munity, and by the highest ideals in the conduct of his 
privatelife and tow& his participation in public affairs. 

He took the fullest part, in affairs that might be expected 
of a worthy citizen. As t,he Attorney-General has 
said, in the Church he loved, he held the highest office. 
During tho War he took his full part in those duties 
which nwe available to him, being a chairman of one of 
the Armed Forces Appeal Boards, and chairman of the 
E.P.S. organization in Lower Hutt. 

“ During the course of a busy life, he never felt himself 
unable to take part in a community effort which he con- 
sidered to he of value. As was to he expected of such 
a man, he ha,d & long and meritorious service in local 
body affairs. In a period when Lower Hutt was in a 
state of transition from a small town to a city, services 
such as his we~e of inestimable value, rmd it was inevit- 
able that, after some vews of service on t,he Council, he 
became Mayor of his dtv, which office he held from 1944 
to 1947. The whole dtstrict owes much to his balanced 
judgment and far-sightedness. It, is fitt,ing, therefore, 
that as fa,r as Lower Hnt,t is concerned, that when a 
mural to the new War Memorial Library is completed, 
his features and his robes will he delineated and will he 
recognized by citizens of his city as depicting Justice and 
all that it stands for. 

“ Wit,hin the domestic circle of the Law Society he also 
played his part, serving on t,he Council of the Wellington 
District Societ,y, and, in 1933, becoming its President. 
As a member of the New Zealand Law Society, and 
particularly on its Disciplinary Committee, he gave in- 
valuable service. 

“ Mc Hay is widely mourned. I can do no better 
than to say of him in the words used by t,he Minister of his 
own Church, ‘ He was a good man, a wise Judge, and a 
leader among the people ‘, 

“ I join the Wellington Dist,rict Law Society in offering 
to his widow and family our deepest sympathy.” 

STAMP DUTIES: TRANSFERS FROM TRUSTEES TO 
BENEFICIARIES. 

Transfer from Liquidator to Shareholders of Company 
of Assets. 

By E. C. ADUS, I.S.O., LL.M. 
- - - 

INTRODUFPORY. 
It is somewhere recorded in Hanmrd that the late 

Sir John Salmond once observed t,hat questions arising 
out of stamp duty were some of the most difficult and 
compli&ed on which he was asked to advise during 
his term of office as Solicitor-General. No part of the 
Stamp Duties Acts has caused more controversy ?nd 
litigation than 8. 81 (d) of the AoD of 1923 (now s. 69 (d) 
of the Stamp Duties Act 1954) and cognate provi&oti 
of the earlier Acts. This part’icular provision has 
recently been considered by the Supreme Court and the 
Court of Appeal in Shah Savill ati Slbion CO., Ltd. T. 
Commissirmer of Inland Revenue, [19&g] N.Z.L.R. 211. 

I shall deal with this case, which is of great interest 
and importanoe to the conveyancer, under two headings: 
(a) As it was dealt with in the Su.preme Court ; (b) As 
it was dealt wit,h in the ~Cciu:ti PDF Appal. : ’ 

I. SUPREME COURT. 

(d) A conveyance by a trwtae, execukr, or administr&,r 
to a benefioiarry, devisee,isg&tee, appointee under es power af 
appointment, or succe**or on *n intestacy, of property to 
whioh such beneficiary. dovisee, le&ee, appointee, or WC- 
cossor is entitled under the trust, will, or intesteoy, to the 
extent to which he is entitled. 

This difficult provision is very minutely, and,~ it is 
respectfully submitted, aocur&tely analyzed by F. B. 
Adams J., in the Court of first. instance. 

Counsel for t,he t,ax-payer submitted that, as s, &we 
leg& title 1~8s being conveyed, and that, as duty had to 
he assessed on the value of the interest conveyed, no 
ad vxZorem duty was payable, but this part&da? arpu- 
mf& W&s rejected. It is difficult to See h&v it, &ild 
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have been accepted by the Court,. In England, con- 
veyances in which no beneficial interest passes in the 
property conveyed or tra,nsferred, are expressly exempt 
from advalorem duty. But there is no similar exemption 
under oar law. In New Zealand, a t,ransfer is exempt 
from ad valorem stamp duty t,o t’he extent of any 
property which is liable to gift dut’y ; but if no gift 
duty i8 payable, the transfer is liable to ad v&rem 
conveyl~nce duty on t,he value of t’he prop&y conveyed, 
unless it can be brought within one of the st,at,utory 
exemptions. Even if gift duty is payable a Ora,nRfer 
may be liable to ad l;nlorem. stamp duty in respect of any 
property 01‘ consideration in respect of which gift duty 
is not payable. For~example, a t,ransfer of property 
to the trustees of an ark?-nuptial marriage settlement 
being exempt from gift, dut,y is liable to advakrem. stamp 
dut,y, although no beneficial inkrat may pass to the 
transferee. 

The main argument on behalf of the tax-payer was 
that the transfer was by a company and/or the liquidator 
a8 t~~sfee to the sole shareholder of t,he assets of the 
company in. specie, and that the transferee was 
accordingly entitled under a trust to the enbire beneficial 
interest. Counsel for the Crown on t,he other ha,nd 
submitted tha,t t,he relationship between the parties to 

the transfer was not that of trustee and beneficiary 
under a trust within the meaning of the relevant statutory 
provision. The Crown therefore sought t,o introduce 
vhat appears to the writer to be B n&mow construction : 
the taxpayer contended for a much wider a,pplication 
of the relevant exemption. During t,he course of the 
argument,, counsel for t,he Crown made rather a startling 
submission. He contended that s. 81 (d) is applicable 
only to ez~;oress trusk, and th&t constrwkive trusts 
cannot come vithin its meaning. But His Honour 
rejected this submission. He said : 

The mbsection does not *p&k of “ express” trusts, and 
the pz-oce~s of adding words to a statute in slwsys dmgerous. 
I,, the present instance, as will appear below, I think there 
is II limitation which must be implied into the subsection by 
mfemnoe to ita puqose and context; but subject to that 
lbnita,tian, I am of opinion that a oonptruotive tru&, like any 
other test, is within the mem~ing. Subject to that limit- 
e.tion, if A has become the legel oxmor of property in any 
oircumst8noes which, quite apart from any express tm*t, 
render him in equity & bare trustee of that property for B, 
I cm, see no re,wran why the subsection should not apply to 
the conveyctnce whioh A is bound to make. 

It may be apposite to point out here that it has been 
held in England that satisfaction of a dividend or & 
reduction of capital by t,ramfer of assets in specie is 
liable to ad volore~ conveyance duty. This 1~~8 80 
held in Associated Rritiah Engineering, Ltd. v. Inhd 
Rewenue Com.missioner.?, [1941] 1 K.B. 15, and Wkgan 
Coal and Iron Co., Ltd. v. Inland Rwenue Commis- 
aioners, [1945] 1 All E.R. 392. These two ca8es are 
referred to and discussed by His Honour, and it is 
interest,ing to read t,he following comment on them by a 
very recent authority, Munroe’s Stamp Duties, 4 (n) : 

16 should be noted that the Judge in emh of these two 
ca,ses used language which suggested that if he had thought 
the dividend resolution or the order confirming the tiduction 
had created & trust in favour of the aharehaldera he might 
have reached a dinerant conclusion. 

But it has not been the practice in England to charge 
ad vxdorem stamp d$y on the t~ransfer of assets fin 
specie by the liquidator for a company to shareholders 
in satisfaction of their rights in a nindmg-up. 

The question whether or not there is a t~nat within the 
meariin& of the exemption mu& always be to 8ome 
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extent a question of fact. The exempt,ion has to be 
read in its context, and with reference to the general 
purpose of t,he statute t,o exact duty upon conveyances 
on sale. His Honour thought that there wa8 much 
to be said in favour of counsel for the Crown’s suggestion 
that the exemption applied only to “ voluntary con- 
veyances ‘j and t,o conveyances which are deemed 
voluntary to a partial extent. 

“ Voluntary conveyance “, for the purpose8 of the 
Act,, means a conveyaaoe of property otherwise than for 
valuable consideration. As previously pointed out by 
His Hanour, the words of the exemption “ to the extent 
to which he is entit,led ” show t,hat a conveyanoe or 
transfer may be partly within and partly outside the 
exemption, some consideration being given in respect 
of which duty is assessable. His Honour emphasized 
that, it cannot, have been inknded t,hat a transfer which 
is in reality a conveyance on sale should be exempted 
from ad v&rem duty merely because the tr&nsact,ion 
is carried out in such a vay that, there ukimately arises 
a sit,uat,ion in which t,he legal owner of the property ha 
become a bare trustee for the other p&y. The duty 
cannot be evaded “ by paying your money first, and 
execut,ing your deed afterwards ” : per Channel1 J., 
in &m&t v. Inlam2 Revemu Cmmissiomrs, (1899) 
81 L.T. 633, 638. But where is the dividing-line to 
be drawn ? 

There was no doubt, that t,he transferee at 8oma stage 
gave value for the transfer, and that the transfer was in 
no sense a gift. But in Hi8 Honom’s opinion the 
consideration 80 given was too remotely related to the 
situ&on which arose when the sole shareholder demanded 
the kansfer from the liquidator. He said : 

I think th& the proper view is that the property then 
dmsdy b&n@ to the appnllant bnneficia,ly, and that &simple 
trust anma, not from any prior transaction for v&e, but 
from circumstances which, for present purposes, were indepen- 
dent a,nd severe,blble. 

The crucial facts in this ease mere that in the year 
1947 Inglis Buildings, Ltd., wa,8 incorporated as 8 
private compa,ny. The object &use of the memoran- 
dum of assooiat,ion included a specific power “ to 
distribute among the members in specie any property 
of the company “. La,ter in the same year, Shaw Swill 
& Albion Co., Lt,d., purchased all t,he shares, and all 
but t’hree of the ahues thereupon becane and continued 
to be, to the date of the transfer to be asksed for 
stamp duty, regiskred in tha,t company’s name; the 
remaining t,hree being regist,ercd in t,he name of it8 
nominees. 

By special resolution passed in December,~l?5jl; the 
company went int,o voluntary liquidation ,iLnd ,+, #qui- 
d&or was appoinkd. All the debts of t,he comp8ny 
&wing @en discharged, the S&v &-ill Company 
requested ~the liquidator to transfer the property to:&. 
The value of the asets transferred was ascert,ained by 
special valuat~ion made under 8. 74 of t,he Stamp Duties 
Act 1923 (now s. 60 of the Stamp Dut,ies Act 1954) to 
be $42,000 ; a,nd, in purported pu~sti~no~ tiffs. 79 (a) 
df the 1923 Act (now s. 66 (a) of the present Act,), the 
D6@tmetit @sessed the duty at f462. ~~~ 

‘. It iS a &t&of inter&t to the donvey&& tY&k& 
how the t?&ifef Was worded. It correctly r&ted all 
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the relevant, facts : the winding-up ; the appointment 
of the liquidator; that the Shaw Swill Company held 
12,497 of t,he shares in the company ; that the remaining 
three shares were held by named persons in trust, for 
that oompany ; tha,t all the debts of the company had 
been discharged ; and t,hat t,hat company, being en- 
t,itled beneficially t,o all t,he shares, had requested the 
liquidator t,o transfer the property to it in lieu of selling 
it,. The transfer purported to be by the company by 
direction of the liquidator, the liquidator confirming 
t,he transfer. 

The tranfer was clea,rly a conveyance as defined in the 
Stamp Duties Act 1923, where it was defined as follows : 

The f;tct,s of this case were strikingly similar to those 
in Dra~)ery and General Importing Co. of Sew Zealand, 
Ltd. v. Minister of Stamp Dtdies, [1925] G.L.R. 58. 
That case, however, was decided on the previous law. 
In t,he instant CBS?, the Crown submitted t,hat the prin- 
ciple of that case no longer applied to the 1923 statute, 
which as t,o the relevant, exemption is t,he same as the 
present (1954) Act. The wording of the relevant 
exemptions in the t,wo cases w&s different ; but all 
caises decided since the 1923 Act, came into force seem 
to point in one direction ; t,hat is, t,hat t,he 1923 Act 
did not in practical effect alt,er the law as regards the 
exemption from ad vnloreln duty of transfers in favour 
of beneficiaries under trust,s. 

In Drapery and General Importing Co. of IVew 
Zealand, Ltd. Y. Nilinister of Stamp Duties, sqm, the 
liquidator of a company, a,11 the shares in which had be- 
come vested in that company (generally called the 
“ D.I.C.“), conveyed and assigned certain freehold and 
leasehold lands to the D.I.C. in pursuance of an armnge- 
merit whereby the D.I.C. undertook bo pay t,he debta 
owing by the company in liquidation. The Full Court 
held that the oonveyame and assignment were con- 
veyances on sale, but only to the extent, of the consider- 
ation involved in the undertaking for the payment of 
the debt,s, ad wzlorem dut,y being payable accordingly 
only on that consideration. The Crown submitted in 
that case that ad valorem duty v&s payable on t,he value 
of the properties t,ransferred ; but the Court held that, 
as to the difference between the va,lue of the debts and 
the value of t,he properties, the doeument,s were exempted 
from such duty by the exemption then prevailing. 

The recent case, Shaw Savill and Albion Co., Ltd. 
v. Commissioner of I?rland Revenue, supra, shows that the 
principle of t,he D.I. C. case still a,pplies to the present 
legislation, a8 suggested by the writ,er of this article 
in his text-book on The Law of Stamp Duties in AVew 
Zealand, 2nd Ed., 96. 

It is useful, therefore, to make & brief ex&minst,ion of 
the authorities applied by Dhe Full Court in that cam. 

Macleod v. Cmmissioners of Inland Revenue, (1885) 
12 R. (Ct. of Sess.), 1045, was concerned with the 
distribution of the assets of&partnership. The plaintiff 
+nd one W&on were partners in a trading concern and 
dissolved partnership. Wilson oontinu+ the business 
and handed over to the plaintiff & heritable security for 
$8,000 and cash to make “p one-half of the partner- 
ship ~capital. The Inland Revenue Commissioners 

assessed the assignment, of the security as a conveyanoe 
on sale ; but on appeal the assessment, was set aside on 
the ground that the transfer was not a sale but &partition 
or division. In New Zealand, however, t,here is a special 
section dealing with partit,ions of land only (s. 102 of 
the 1923 Act and 8. 91 of the 1954 Act) and therefore 
Macleod’s case ma.y not apply t,o our present law in 
New Zealand. 

Very much in point in the D.I. C. case W&Q McIZralth 
v. Cwiizmi88i0,w of Stamps, (1906) 25 N.Z.L.R. 949; 
8 G.L.R. 554. In that case a test&or devised certain 
lands to trustees, upon trust to sell and t,o stand pos- 
sessed of t,he proceeds, upon trust for his aon absolutely, 
subject to a rent-charge to the testa,tor’s widow, and also 
subject to certain ot,her charges upon coMingem& 
wluch did not arise. The son arranged with the widow 
t’o release the rent-charge, giving her another security, 
and, having elected t,o take the land it,self in lieu of the 
proceeds, requesbed the trustees to trnnsfer the land to 
him, which t’hey did. The Court held t,hat the transfer 
was not liable t,o ad w&rem duty, becnuse the son took 
the lend 88 a devisee under the will, the t,ransfer being 
made bona fide by wav of complet,ion of his title. 
Thompson v. Conmis&oner of Stamp Duties, [1926] 
N.Z.L.R. 872 ; [1926] G.L.R. 447, 580 (decided under 
t,he 1923 Act), is really ba,sed on the principle of 
Mdlraith's case. In T?v.wnpso?~‘s case, the residuary 
estate was held in trust for two sons : one son bought 
the other out, a,nd it w&s held that ad tuZore?n duty was 
payable only with respect, t,o the consideration moving 
from the purchasing son to the vendor one, plus one- 
half of the legacies and debts which the vendor was 
responsible for. 

But, it is submitted, the most, relevant case applied 
by the Full Court in t,he D.I. C. mse was Morrison v. 
Commissioner of Stamps, (1907) 26 K.Z.L.R. 1009 ; 9 
G.L.R. 414, 621 (which was dist,inguished by the Court 
of Appeal in Thompson’s case, (gupl-a) ), In that case, 
there was an imperat,ive t,rust for sale and conversion, and, 
subject to certain legacies and annuities, t,he residue was 
giiven to teatator’s four sons. Two of t,he wns, having 
become entitled to the residue, requested t,he trustees to 
oonvey the real estate Ohen subject to a, mortgage to the 
trustees to secure t,he legacies and charges and this was 
done. The Government value of the land was f74,383, 
and the legacies and charges amounted to about %O,OOO. 
The Commissioner assessed t,he duty as on a conveyanoe 
on sale for $74,383. The Court, of Appeal held that, the 
conveynnce was a conveyance on sale but the stamp duty 
was payable only on tiO,OOO. The Court further held 
(and this was the really important part of the judg- 
ment) that,, if at the date of the deed the legacies snd 
other moneys had been paid and the annuities provided 
for, 80 that the proceeds of the land, if sold, would have 
belonged to the tmnsfereea absolutely, they would have 
been entitled to demand a oonveyance from the trustees 
which would have been free from ad v&rem duty. 
Again there emerges the principle of McIZraith’s case 
(supra), and the application of IkfcIZraith’s case by Sir 
Charles Skerr&t C.J. in Thompson’s cae, [1926] 
N.Z.L.R. 872, 876 ; [I9261 G.L.R. 44i, 449, is worthy 
of the closest attention : 
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WELLINGTON DIOCESAN 
Social Service Council of the 

Diocese of Christchurch. 
SOCIAL SERVICE BOARD INCOnPOIl*TED BY ACT OB P*RLIAMENT, 196s 

CHURCH HOUSE, 173 CASHEL STREET 
CBRISTCHVRCH 

&xrrrrs the support of all Men and Women of Goodwill 
towards the work of the B0tlrd *nd the Sceietiea sff~lat~t 
to the Board, namely :- 

All Salots Children’s Home, Palmerston North. 
Angllean Boys Homer Society, Diocese of Wellinston 

Trust Board 
Anglican Boys Home, Lower Butt 
SedSley Rome, Mastertan 

Church ot England Men’s Society-Hospital Vlsitatlon 
” FIglng Angel ” Mlrslanr to Seamen. Wellington 
Girls Frfsndly Society Hostel, Wellington 

St. Barnabas Babler nom, scatouo 
St. Mary’s Homer, Karori 
WeUington City Blirsion 

ALL DONATIONS AND BEQUESTS lNOST 
GRATEFULLY RECEIVED. 

IWI dnjmmation ~32 be furn&Aed $odly on opplica- 
tien to :- 

THE RON. SECRETARY, 
C,o Port OHlee Box 82, 

Lower nutt. 

THE 
LEPERS’ TRUST BOARD 

AUCKLAND 
SAILORS’ 

HOME 
Established-1885 

Supplies 19,000 beds yearly for merchant, and 
naval seamen, whose duties carry them aground the 
seven sear in the service of commerce, passenger 
travel, and defame. 

Philanthropic people axe invit,ed to support, by 
large or small contributions the work of the 
Council, comprised of prominent rluckland citizens. 

0 General Fund 

0 Samaritan Fund 

0 Rebuilding Fund 

Enquiries nwh welcomed : 
~Onag~mEnt : Mr. & Bh. H. L. Dyer, 

‘Phone. 41.289, 
Cm. Albert SC Studee Streets, 

AUCKLAXD. 

Semtiry: Alan Thorneon. J.P.. B.&m., 
P.O. BOX 700, 

AUCKLAND. 
‘Phone. 41.934. 

I vork fop Lepers from New Zealand’s own de- 
pendencies and those on Islands near our shores. 
All gifts of cash and goods will be gratefully received 
and personally acknowledged by me. Your help will 
be much appreciated. 

Thank you. 
P. J. Twomey, M.N.E.. 

“Leper Man” Secretary, 

LEPERS’ TRUST BOARD 
CHRISTCHURCH 

Completely undenominational ~16. 
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A worthy bequest for 

YOUTH WORK. . . 

THE 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

Y.M.C.A. 

THE NATIONAL COUNCIL, 
V.M.C.A.‘.s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 

YOURLOCALYOUlIGMEN‘S CHRISTIAN ASSOCIATION 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 
(2) Physical Education Classes. Sport Clubs, 

and Special Interest Groups. 
(3) Clubs where Girls obtain the fullest 

appreciation of the joys of friendship and 
service. 

* OUR AIM as an Undenominationallnter- 
nafional Fellowship is to foster the Chrlst- 
Ian attitude to all aspects of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 
WE NEED f50,OOO before the proposed 
New Building can be commenced. 

Benerd se5ratary. 
Y.W.C.A., 
5. BO”lMU SlrW. 
Wdlinglon. 

I 

-T-= 
A Loving “‘%“en ,o, Li &drcrrd CQhO”. 

Founded in 1833~the first Youth Movement founded. 
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II. THE COURT “B APPEAL. 

It is pointed out by Shorland J., in the course of his 
judgment in the Court of Appeal, that the Grown con- 
ceded (and in His Honour’s opinion, rightly conceded) 
t’hat t,he word “ trust ” in the exempting subsection 
couldnot be confined to an express trust,, but extended to 
a constructive trust. His Honour added : 

The word of the mbsect,ion being “ tmt “, I think that 
its must ba 80 con&rued, and it cannot be constlufKl &B 
,‘ express tru8t ‘j or 601118 particulhr farm of tm.3t. 
The members of the Court of Appeal unanimously 

held that the appeal by the Crown should be dismissed ; 
but the Australian cnse, ArchihaEd Llowie v. ComnGs- 
sioner of Stam2, Duties, (1948) 77 C.L.R. 143, appears 
to have given the members of the Court much anxious 
thought : apparently it was greatly relied on by the 
cram. In that case, the company, having the 
neoesswy power, resolved t,o reduce its capital by distri- 
buting in s&e among it,s members, nt book values, 
certain shares held by it in other companies. The 
qu&ion was whether the transfers were dutiable : (a) 
&s conveyanoes wit,hout consideration in money or 
money’s worth, or (6) a,s conveyances upon a bona fide 
consideration in money or money’s worth of less than 
the unencumbered value, or (c) a.8 conveyances upon a 
consideration in money or money’s worth of not less 
than the unencumbered value. The last, which, 88 
Hut,chison J. points out, was the one contended for by 
the tax-paying company, was held to be the t’rue basis. 

Hutchison J. expresses surprise that the Crown in 
the Sham Savill ease should have relied on this Australian 
case for its assessment of dut,y on the vadue of the 
property, for, if the principle of that case applied, the 
dut,y should be levied on t,he amount of the consider- 
ation value, which would be t,he amount of the capital 
of the c”mpeny,ji.e., on %?,500, which would have made 
the duty payable, E137 10s. Od. Whereas, 3s previously 
pointed out in this article, the Crown ha,d assessed duty 
on the value of the property (E42,OOO) a,t f462. His 
Honour is not quite sure that it could hew not been 
wcoessfully argued that, the transfer was liable t,o a 
duty of Zl3i 10s. Od.; for, although obviously enough 
there is 8, difference b&ween the position of a, c”mpa,ny 
in liquidation and that of a company carrying on business, 
at the same t,ime, it might be difficult to see why t,he 
view of the High Court of Ausbralilia, if t,hat were t,” 
prevail, should not be applicable a,fter liquidation as 
well as before liquidation. However, His Honour 
concluded hia judgment thus : 

the subsequent trmsfer of assets, thst oonsideeration is too 
remote1.v oonnectsd with the la& transfer t0 &xv it to be 
regarded as the oonsideration for that transfer ; and that, 
so far &s the High Court found &consideration in the subsequent 
tram&ction &self, the wune reasoning and resultsdidnot apply 
in the case of a trensfer made in the course of liquidation and 
in t,h* circumstances hew present. I rgres, therefore, with 
t,he conclusions of tbo trial Judge end of Shorlsnd J. on this 
ground snd have nothing to add to whst they he,ve said. 

Shorlsnd J., after a minute examina~tion of the above- 
cited Australian case and t,he English cases of Wigan 
Coal & Iron Co., Ltd. v. Inland Revmue Commissioners, 
[1946] 1 All E.R. 392, and Associated Rritish Engineer. 
ing, Ltd. v. Inland Rmxnue Commissioners, [1941] 
1 K.B. 15 ; and, after expressing the opinion that, if 
the Shaw Savill Compa,ny gave valuable consideration 
for the transfer, it could nob be exempted under 8. 81 
(d), said : 

In my view, t,hs respondent [i.e., the transferee] in the 
present cm” beoame entitled to have the memorandum of 
t~rmsfer meouted in its fasour for no reason other them thet, 
it had become the beneficial o\mer of the land in question. 
No doubt the respondent gave value for its shares, but the 
rights rcpreser~ted by its &ares did not confer beneficial 
ownership (or any leg&l right thereto) in lend of which the 
cornpariy (a legal ati@ distinct fro,,, its shareholders) held 
both the legal eststr and (unt,il the passing of fhe resolution 
for voluntary liquidation) the full benefiobl ownership. 

His Honour goes on to point out, that, when the liabilities 
of the company had been discharged, its assets then 
stood charged pumuant to 8. 243 of the Companies Act 
1933 with the statut,ory duty of being distributed smong 
ita members. Finally, as t,he memorandum of assooia- 
tion provided for dist,ribution among the members, of 
property of t,he company in a~ecie, the members being 
t,hen entit,led to call for dist,ribution in specie in lieu of 
proceeds on resliza,tion, did so ; wit,h t,he result that 
frown that nzoment the company and t,he liquidator were 
bound to o”wey t,he legal estate which was all that 
remained veated in the company. Now this is really 
the ratio decidendi of the decision of the Full Court in 
the D.I.C. o&80 (supra), which, as we have previously 
noticed in this art,icle and which is pointed out by 
Hutohison J. in the Shaw Savill ease, was arrived at by 
a consideration of the t~rustec-beneficiary cases set, out 
in that judgment. 

It is indeed refreshing to find t,he Court of Appeal 
supporting these long established trustee-beneficiary 
lx,ses. This is all to the good : alterations in stamp 
law (as in other taxation branches) should not be inferred. 
The principle of stare de&is should, it is submitted, 
be applied wherever possible t,o precedents which have 
stood unchallenged for & long period of time. It is 
important t,hat the solicit,or should be in the position of 
bring able to advise his clients rvith a. certain amount 
of confidence on t,he taxation effect of their contemplated 
business dealings. What the Court of Appeal has 
dwided in the Shmu Savitl cme, and in earlier c&sea 
dwided since 1923, is that, although the relevant exemp- 
tion in the 1923 Act (n”w t,he 1954 Act) is differently 
worded than the corresponding exempt,ion in the earlier 
Acts (on which most of the trustee-beneficiary cases 
were decided), in effect there has been no alteration to 
the low. 

Shorland J. proceeds QJ follows : 
In my view, once the respondent had required distribution 

i,, specie, the beneficid omership mhioh had been taken out 
of the company by virtue of the operetion of 8.243 of the Com- 
pnias act 1033 was to be found in the respondent, and the 
oompany, holding &sit did the bare legal estste, the relationship 
of eesbui qua trust and trvstce arose between the responden: 
and the company. It was ur&+-, thst the reletionship 
between the company and the respondent which arweby 
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The various judgments recognize the clear distinction 
between a ease of either a reduction of capit,al or the 
issue of a bonus dist,ribut,ion in which cases the company 
continues in operation, and the case of a distribution 
oonsequent on winding-up : t,he D.I.C. and Shaw Sati 
mses me examples of the latt,er. 

In 6 H&bury’s Lws of Ey,land, 3rd Ed., 681 (i), 
the relevant English stamp duty lam and practice is 
summed up thus : 

In England, on a distribut,ion of assets to shareholders, 
when the company is not in liquidation but is continuing 
it,s operations, the transfers or conveyances are treated 
as voluntary conveyances ; and ad valorem duty is 
accordingly oharged on the value of the assets transferred. 
It is submiMed that the consensus of judicial opinion 
expressed in the Sluw S&lZ cane shows that in h’ew 
Zealand such t,ransfers or conveyances should be aa. 
sessed a,s conveyances on sale, the duty, however, being 
based not, on the value of the property transferred but 
on t,he amount of sha,re capit,& involved, t,hat being the 
true considerat,ion for the t,ransfer. Thus, if the transfer 
in the Shaw Savill ease had been as the result of a 
reduction of capital, the dut,y would have been El37 
10s. Od. and not $462, which latt,er figure would be 
correct, if the English method of assessing a,s a voluntary 
conveyance were adopted. Of course the Shaw &vii1 
cane is not a direct authority on that point., which will 
doubtless be authoritnt,ively decided in New Zealand 
sooIler or lster. 

The D.I. C. o&se also shows that, if, on a liquidation, 
the shareholder before getting a transfer from the liqui- 

d&or pay8 or covenants to pay the company’s debts, 
ad valorem conveynnce duty is payable on the &mount 
of the debts although that consideration may, of course, 
be apportionable pursuant to s. 54 of the Stamp Duties 
Act 1954. 

Not infrequent,ly it happens that a practitioner when 
presenting for stamping a transfer to beneficiaries under 
a will or sett,lement unexpectedly receives an assessment 
of ad v&rem conveyanoe duty when he had oontem- 
plated payment of duty of 153. only, a8 a deed not 
otherlvise chargable. 

In such oircumsta~nces, the practitioner should very 
carefully consider the principle of the case8 cited in this 
article ; and, if he has any doubts as to the correetneas 
of the assessment, he should within twenty-one days of 
the assessment appeal to the Commissioner of Inland 
Revenue. (It. is necessary to forward & reference fee 
of 5s., and it is always preferable t,o refer to t,he o&se8 
relied on by the appellant.) It is not usually known by 
pract,ising solicit,ors t,hat all such appeals receive the 
most careful considemtion in a judicial manner, whether 
or not, they are eventually taken to the Courts. 

From the Shaw Sawill and D.I.C. oases there also 
emerge principles of company law and practice, and of 
gift dut,y law, of great moment to the conveyancer. 

Although there is no express power in the Companies 
Act requiring a liquid&or to convert the assets of the 
company into money, in ordinary oases this is invariably 
done. But, where the memorandum of association or 
the a~rticles of associabion, empower the company to 
distribute the whole or a part of its assets among its 
members in specie, that the power can be exercised by the 
liquidator at the request of the members ; and the 
members can call upon the liquidator to distribute in 
specie the assets representing the surplus after due 
provision haa been made for the payment of all the debts 
and liabilities and expenses, and for the adjustment of 
the rights of the contributors. The moral is always to 
include these powers in the memoritndum or the articles. 

The principle of gift-duty law which emerges is that 
the distribut,ion of assets of a company among its 
members, either by w&y of bonus or reduction of capital 
or by the liquidator on the liquid&ion of the compamy, 
is not’ liable t,o gift, duty. 

UNIVERSITY EXAMINATIONS. 
Companies Aot and Annual Examinations. 

The University has lately consi,dered the teaching 
problems involved by the m&hod under which the 
Companies Act 1955 is going into force. After dis- 
cussions with the Council of Legal Education and bhe 
Education Committee in Accountancy, the University 
has agreed that many students and teachers mill prefer, 
a8 a ma&r of pract,ice, to st,udy the new Act which 
will come into force (even though possibly amended) 
just after they have completed their exaninations. 
Other students have already begun work on t,he 1933 
Act, knowing t,hat the 1955 Act,isnot in force this j-e-ear. 

Agreement has therefore been reached t,hat an 

examiner who may ask a question affected by the 
Companies Act will give full credit for the ansvx re- 
wived whether that a.nswer is made in terms of t,he 
1933 Act or the 1955 Act,. 

Should an examiner set & question which must. be 
answered in the light of one of those Aots only, he will 
set with it an alternat,ive question which may be 
arxwered in the light’ of the other Act. 

Students and tenchers therefore may work with 
confidence provided t,he whole of their work r&&es 
consistently to either the 1933 Act or the 1955 Act. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of SoZicito*e, ae Esemtore and Advisora, is dire&d to the ckzim of the in&it&mu in this kmc: 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN TEE HOMES cm TEE 
There me 22,000 Boy Scouta in New 

Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
noas, habits of observation, obedience, self. 
reliance, resourcefulness, loyalty to Queen 

ASSOCIATIONS 
and Country, thoughtfulwas for others. There is no better way for people 

It teaches them services useful to the to perpetuate t,heir memory than by 
public, handicrafts useful ta themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good f500 endows a Cot 
chsraoter. In perpetuity. 

Solicitors are invited to CQ~IXF.~ THIS 
UNDENOMINATIONAL A~SIXXATION to clients. OfficirJ Designnation : 

A recent decision confirms the Aasooiation 
88 a Legal Charity. THE PRESBYTERIAN SOCIAL SERVICE 

Offkid Design&m : 
TRUST BOARD 

The Boy Scouts Assoalation (New Zealand 
AOCHLAND, WELLINGTON, CHRISTOHWCE, 

Branch) Incorporated, 
Tmaau, DUNEDIN, IN~EECARCXLL. 

P.O. Box 1642. 
Wellington, Cl. 

Each Aesociatdon admini8tera ita own Fund%. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 

A chain of Health Camps maintained by 
l4.r Zea,.“d. 

voluntary subscriptions has been established 
throughout the Dominion to open the door. “I GIVE *ND BEQUEATH to the NEW 

w&y of health and happiness to delicate and ZEALAND RED CROSS SOCIETY (Incor- 
underetandard children. Many thousands of porated) for :- 
young Kew Zealanders have already benefited 
by a stay in these Campa which are under 

The General Purposes 01 the Soelety, 

medical and nursing supervision. The need t~he sum of E.. . . . . . . (or description of 
is always present for continued support for property given) for which the receipt of the 
this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 
legal profession in advising clients to assist 
by means of Legacies and Donstioas this 

Other Dominion Officer shall be a good 

Dominion-wide movement for the better- 
discharge therefor to my trustee.” 

merit of the Nation. 

KING GEORGE THE FIFTH MEMORIAL In Peace, War or National Emergency the Red Cross 

CHILDREN’S HEALTH CAMPS FEDERATION, serves 6amaaily irrespective of class, coloar or 

P.0. Box 5013, WmLIiwTON. creed. 

CLrmT .. T%en. 1 Wish to include io my mu B legacy m Tht Britlah rod Borrlgn BLblD 8.xMl.” 

MAKING 
sol.lclTo* : ‘* Thnt% 110 exeeuem idea. The Bible society Irae St 18&S fcu, ebar*Creristicr Of 80 ideal bepn9.t:’ CUEIT: *( men, what e.rr they ? ” SoLIcImB: ,, IC’l pupme 18 deflnlte and “nehand”.z--to eireu,ate uw seriptoros rlthoor e,,lxr note or csmmm”L 

A 
Itl remId Lli am*ELOS-einCe IU Lncoption in mm It llas diauibuled or-e, 800 rn”hO “Ollmm. 1u seo*e ia (Br-rePChin,T--if blO.%dC~U the Word Of God in 620 ,mg”Q&TOI, IU activltled can never be In*rfl”ouI- man Will IIWP).I need tie Bible.” 

WILL 
CLIEX1 *. YOU cxpraar my view, ellcrl7. Eontllb”tAon.‘~ The S0cietg delllYe a Im#m,Ua,leb-aoy. In additloa to 0r.d. rEgulru 

BRITISH, A!#3 FOREIGN BIBLE ~Oc;IETy, N.Z. 
P.O. Box 950. Wellington, CA 
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62 NEW ZEALAND LAW JOURNAL 



March 6, 1956 NEW ZEALAND LAW JOURNAL 

IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. - 

Sir Ralph l&y.-The recent visit of Her Maj&y the 
Queen to Nigeria has resulted in the conferment of a 
Knighthood (K.C.V.O.) on Mr. Ralph Grey, C.M.G., a 
former member of the New Zealand Bar. A product of 
Soot,s College, and Wellington College, and Auckland 
University, he will be remembered ss one of t,he last of 
the male Judges’ Associates, another being Kenneth 
Kirkcaldie whose widow he married when his friend was 
killed in air action over France in 1940. In view of the 
fact that Sir Ralph Grey joined the Colonial Service much 
later t,han is customary ait,h cadets, his achievement at 
the comparatively early age of forty-six is a remarkable 
one. Responsibility for t,he success of t,he t,rip of the 
Queen and the Duke of Edinburgh was in a large measure 
due to his foresight and organization both in London and 
Nigeria. This arduous and worrying task was delegated 
to him solely. Its happy issue has added an import,ant 
chapter to t,he history of Africa. 

A Touch of C&W.--CO”,& recently returned from 
rtn appesrauce before the Privy Council reports a oon- 
versa&on in which a member of the Judicial Board said 
to him that, while the Board did not, always agree with 
the submissions of barristers from New Zealand, its meni- 
hers were rarely a,t a loss to hear what they said. This 
reminde,d Scriblex of an occasion when Sergeant Sullivan 
was appearing before the Court of Appeal and read the 
shorthand notes wit,h such histrionic ability that Lord 
;:I$? a,wnber of the Court, was prompted to re- 

It is such a relief to hear a note ss though it 
was a record of something that took place. These 
fellows mumble through the whole of the evidence as 
t,hough it was t,he same t,hing whether the witness said 
that he had his dinner or he had said he butchered the 
baby a,nd stewed it, and ate it,. A little life is good 
for us.” 

Note on Capital Punishment.-The outcome of the 
free vote of the British Government on the controversial 
issue of capital pubishment has shocked t,ho die-hard 
deterrents school, but even in Engla,nd the movement 
for abolition has had a long history. Even t,he first 
number of Punch, issued on July 17, 1841, “at the 
irresistibly comic charge of t,hreepence ‘I contained a 
strong leader urging the abolition of capital punishment. 
(Its edit,or, Mark Lemon, was then employed at thirty 
shillings a week which eventually rose to the unprece- 
dented sum of El,500 s year.) It is interesting to note 
that Sir Ernest Gowers, the Chairman of the Royal 
Commission tha,t went fully into the subject,, has la,tely 
said in an article t,hat he started the inquiry with no very 
strong convictions. He had been inclined to favour 
capital punishment,, and disposed to think of sbolition- 
ists 8s r&her sentimental people. He had ended, how- 
ever, aft,er some four years’ st,udy of the facts, ss a firmly 
convinced abolitionist. 

The Parker-Enlme Case.-Whether or not, it is desir- 
shle to have periodic Press reference to the corrective 
training of t,he prisoners in the Parker-Hulme case, the 
fact remains that. the case itself is “niyu+and will in- 
evitably fill a niche in t,he criminological records of the 
British Commonwealth. So far as Scriblex is aware, 
the first attempt to reduce “ That may well prove the 

--. 

most shocking crime of t,he century ” into any such re- 
cords is made by Rupert Furneaux in his “ Famous 
Criminal Cases No. 2 ” (Allen Wingate, London, 1955). 
The trial occupies a chap& in this study of a number of 
recent causes ce’l2hres. The author gives, within a short 
compass, s good practical account of the surrounding 
circumstances and the conduct, of the trial. He con- 
cludes his st’udy t,hus : “ Complete egotists, they were 
insane only in the sense tha,t their ideas were those of 
animals rather than of human beings. Their law was 
the law of t,he jungle and like \rild animals they must be 
caged unt,il they have shown themselves capable of living 
together wit,h other human beings. 
they may have a second try at life.” 

One day, perhaps, 
This conclusion 

may well accord with the popular and uninformed view, 
but deeper psychological imight is required if we are 
ever to get t,o t,he root,s of t,his extraordinary case. 

Briefing the Boys.-There was no surer method by 
which a wit,ness could incur the wrath of a former Chief 
Justice, Sir Michael Myers, t,han for him, when giving 
evidence as a bookmaker, ticket-seller, hairdresser or the 
like, to refer to his “ clients “, It is a fair inference, 
t,herefore, that Myers C.J. would have taken no less ex- 
ception t,o t,hat portion of t,he “ Boss of Britain’s Under- 
world “, the banned a,utobiographical dossier of Billy 
Hill in which that lit~erary socialite refers to his habit of 
“ briefing ” bhe boys of hyis gang on two or three ” jobs ” 
at the one time “ in case anything went wrong with the 
first one ve chose “. In fairness to him it must be con- 
ceded, however, that his knowledge of Court atmosphere 
was not inconsiderable as he spent an aggregate of seven- 
teen years in order to &sin, or retain, the title he has 
given to his book. His picture of hard labour in 1933 
will cause a shudder to pass through our penal refermers. 
“ In those days,” he writ,es; “ you did not get, a bed to 
sleep for the first fourteen days of your hard-you slept 
on a bare board. You got a tin for drinking purposes, 
another tin for washing and you had a china jerry for 
toilet. There were no such t,hings then &s looking out of 
a window even. For the first three months you did not 
even get as much as one book t,o read.” 

Relicts.-Here is a decrepit note about the obituary 
notice that describes some deserving widow as the 
“ relict ” of her deceased husband. This is not sur- 
prising since, upon the authority of a writer in Country 
Life, “relict ” is what, is left of “derelict “, and he 
quotes the following text from a wa,ll monument : 

Here lies the dust of Mm Packingt,on 
Who was a wife and widowe Rare 
Examplsr in each life, 
A derelict of six a,nd twenty years. 

Asked once to choose her epitaph, Dorot,hy Parker 
replied : “ Excuse my dust “; and “ dust ” is an in- 
stance, writes Ivor Brown, of a word beautified by its 
associations. Assigned to doom, occurring in sepul- 
chral passages, voicing the poignancies of the withered 
hope and the fallen leaf, linked with the way of all flesh 
and the fading of the flower, dust,, so often on the lips of 
the lords of language, has been impelled, he says, to 
raise itself to a higher power. 



TOWN AND COUNTRY PLANNING 
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Keegan 2’. Makara County. 

one shop-site. 
The sppahlt’s grounds for appeal were thst the allatme”t* 

were in dose proximit~y to the City of Wellington : were well 
sited for dreinsm &“d could be readily reticulated for “ower : 

In replying to the appellant’s grounds of appeal, the Council 
ststed thst there WCS not CL keen dsma,“d for housing sections 
in the vioinky ; thaot bho dlotmunta were not in close proximity 
to the city, the only &ocess being over 3 miles of narrow, winding, 
nnseeled road ; that there was no public provision for drainage 
or sewilgs disposal, water supply, or paws, and that provision 
for these servioes to this isolated mes would involve ““justified 
expense; that the stream mentioned p-d through other 
heavilystocked farm lands: a”d tbet, the other subdivision 
referred to was one of oleve” section, approved by the Council 
in 1050, only two of which have bee” built on. 

Held, by the Appoa, Bosrd, 1. That t,he question for 
determination w&s whether or not the land in question should 
be zoned aa residential rtnd excluded from the area to be zoned 
as rum, under the Council’s ““disclosed District Schamo. 

2. That at presont~ this &re& was predomim”t,y rum, i” charec- 
tar and should not be zoned aa residential. 

Appd di~rnimed. 

Marshall v. Makara County. 
Titahi Investments, Ltd. v. Makara County. 


