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DAMAGES: CONSIDERATION OF TAX LIABILITY ON
LOST EARNINGS.

HE recent judgment of the House of Lords in
British Tronsport Commission v. Gourley, [1955)
3 All ER. 796, has caused considerable interest
among the advisers of those who are frequently called
upon to pay damages as the result of a judgment in an
action for personal injuries, when the damages are
awarded for loss of past or prospective earnings.
Briefly, their Lordships held that, in assessing damages
for personal injuries, account should be taken of tax
liability which would have been incurred on earnings
which the injured person would have earned but for the
accident ; but, in Union Steam Ship Co. of New Zealand,
Ltd. v. Romstad, [1950] N.Z.1L.R. 716 ; [1950] G.L.RE.
311, our Court of Appeal has held that social security
tax on wages should be left ont of account in the assess-
ment of special and general damages for loss of earn-
ings, not only in an action brought by a servant agaiust
his master, but also in actions brought by servants
against other persons.

It is not our purpose here to consider whether Gourley's
ease should, or should not, be followed or applied in
this country. At the time of writing, the judgment
in Ramsfad’s cage iz binding on all our New Zealand
Courts. It is almost certain, however, that the ques-
tion invelved in it will shortly come before the Court of
Appeal for re-consideration; amd, accordingly, we
must content curselves with merely stating the ratio
of each judgment.

In Romstnd’s case, special damages for loss of earn-
ings were awarded to the plaintiff ; and counsel for the
defendant company submitted that this amount should
be assessed less 1s. 6d. in the pound for social security
charge, which would have been levied if the money
had been actually earned. The learned Chief Justice,
Sir Humphrey (’Leary, held that the social seeurity
charge should not he deducted by the employer from the
damages awarded against him in respect of loss of
earnings arising in an action for damages for negligence
arising out of personal injuries. The Court of Appeal,
in affirming that judgment, followed the decision of
the English Court of Appeal in Billingham v. Hughes,
[1940] 1 All E.R. 684, where it was held that in the
assessment of damages for loss of earnings the lability
for income-tax should be disregarded. It is interesting
to note that Tucker L.J. (as he thén was) with whom
Singleton L.J. concurred, based his judgment on the
principle that the damages recoverable were the amount
required to effect restifutio tn integrum, and to establish
accordingly the full amount of the wages. He ob-
served that questions of the plaintiff’s legitimate lia-

hility to the Revenue authorities were matters which
did not concern the defendants; and the Court of
Appeal did not divert from the reasoning of Atkinson-J.
in Jordan v. Iimmer and Trinidad Lake Asphalt
Co., Ltd., [1946] K.B. 3566 ; [1946] 1 All E.R. 527,
and of du Parcq J. (as he then was) in Fairholme v.
Firth and Brown, Lid., (1933) 40 T.L R. 470—namely,
that any liability for tax was res infer alios acta.
The Court of Appeal in Romsfud’'s case considered
that the state of the authorities was such that it was
bevond any real doubt that the true view of the matter,
in the many cases fo which it referred, was that the
liahility for tax was res infer alios; and it held that
both in the class of case in which liability for tax is
thrown on the recipient of the income and in the class
of case where the primary liability for tax is put on the
employer, such liability should be left out of account
in assessing hoth general and special damages. Their
Honours observed that in each of the two clagses of case
the fundamental basis for the view that questions of
tax should be ignored is the fact that it is only when
the gross earnings have cither actually or notionally
become the income of the employee that they attract
the tax. In the first class of cases they have actually
become his, and he alons hecomes liable for the pay-
ment. of the tax, Tn the second class of case, they
have become notionally lhis, and it is out of them that
the social security charge is payable by the employer.
Their Honours, in their judgment delivered by Cooke J.,
at p. 731, said :

Whether, as in the first class of rase, the gross earnings
‘have actually become the income of the employee, or, as in
the second class of cace, they have notionally become his
income, the liability that descends on them for tax is a matter
that is foreign o the assessment of damages for the past or
future logs of those eatnings.  That view as to the second class
of case appears to us to he strongly suzpported by what was
said by the Privy Council in Forbes v. A#torney- General for
Manitoba, [1937] A.C. 26D, 269, 270; [1937] 1 All B.R. 249,
253, 254,

In British Transport Commission v. Gourley the
facts were that the respondent was a passenger in a
train from Liverpool to London, which became de-
railed at Weedon, Northamptonshire. As a result
of this accident, which was caused by the negligence
of the appellant’s servants or agents, the respondent
suffered severe personal injuries. At the time of the
accident the respondent was aged sixty-five, and was
physically fit and young for his age. He was an
eminent civil engineer who specialized in water schemes,
and was senior partner in a firm of civil engineers.
From the date of the accident until some time in 1952,
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the respondent was disabled by his injuries from taking
any effective partin his business ; and, though hereturned
to work during 1952, his earning capacity, and conse-
quently his income, was much reduced. FPearce J.
awarded him £47,720 as damages, made up of £8,000
for pain and suffering, £1,000 for out-of-pocket expenses,
£15,220 for actual loss of earnings before the end of
1953, and £22,500 for estimated future loss of earnings,
The sum of £37,720 in respect of loss of earnings was
awarded on the basig that the ineidence of income-tax
and surtax was not taken into account. On the basis
that liability to tax had to be taken into account, Pearce
J. made an alternative award of £6,605, made up of
£4,945 for actual loss of earnings before the end of 1953,
and £1,750 for estimated future loss of earnings,

The sole question before the House of Lords was
whether liability to tax should be taken into account
in assessing that part of the damages attributable to
actual or prospective loss of earnings.

Their Lordships (Harl Jowitt, Lord Goddard, Lord
Reid, Lord Radeliffe, Lord Tucker, and Lord Somervell
of Harrow, with Lord Keith of Avonholm dissenting)
held that liability to income-tax was not so remote
that it should be disregarded in assessing damages
for loss of earnings, though the estimate of tax liability
need not be elaborate ; and, consequently, the damages
to which the respondent was entitled were such as
would compensate him for the loss of taxed earnings,
which were the measure of his real loss, and accordingly
£6,695 was the proper sum to be awarded as damages,
Their Lordships overruled Billingham v. Hughes (supra).

In his speech, Earl Jowitt, after considering the
various authorities cited to their Lordships, said that
it would be fallacious, in his Lordship’s view, to consider
the problem as though a benefit were conferred on the
wrongdoer by allowing him to abate the damages for
which he would otherwise have been liable. The
question was rather : for what damages was he liable 1
He was liable for such damages, as, by reason of his
wrongdoing, the plaintiff had sustained. He could
not think that the risk of confusion arising if the tax
position be taken into consideration should make their
Lordships hesitate to apply the rule of law if they could
ascertain what that rule is; nor should they be deterred
from applying that rule by the consistent or inveterate
practice of the Courts in not taking the tax position
into consideration in those cases in which the Courts
were invited to do so.  His Lordship went on to say :

T agree with Lord Sorn [in M'Daid v. Clyde Nawigation
Trustees, [1948] S.C. (Ct. of Sess.) 4621 in thinking that to
ignore the tax element at the present day would be to aect
in & manner which is out of touch with reality, Nor can I
regard the tax element as so remote that it ghould be dis-
regarded in assessing damages. The obligation to pay tax—
save for those in possession of exiguous incomes—is almost
universal in its application. That obligation iz ever present
in the minds of those who are ecalled on to pay taxes, and
no sengible person any longer regards the net earnings from
his trade or profession as the equivalent of his available income.
Indeed, save for the fact that in many cases—though by no
means in all cases—the tax only becomes payoable after the
money has been received, there is, I think, no element of re-
moteness or uncertainty about its incidence.

Counsel for the appellant, in the course of his argu-
ment, put the case of two men each enjoying a salary
of £2,500 a year, the one as a servant of an international
body being exempted from all tax on his salary, the other
having to pay income-tax and purtax in the ordinary
way. He pointed out that, if each of these men met
with an accident and each was deprived of a year's

salary, for which he succeeded in recovering damages,
it would be quite unreal to treat them as though they
were in receipt of the same income ; for, in the absence
of special and unusual circumstances, the one whose
salary was tax free would enjoy an income almost
double the income of his fellow who had to pay taxes.
Lord Jowitt agreed with that contention. He said :

T see no reason why in this case we shounld depart from the
dominant rule, or why the respondent should not have his
damages assessed on the basis of what he hag really lost ;
and I consider that, in determining what he has really lost,
the Judge ought to have considered the tax liability of the
respoadent.

His Lordship, in concluding his judgment, said :

It wonld, I think, be unfortunate if, as the result of our
decision, the fixation of damages in a running-down case
ware to involve an elaborate assessment of tax liability. Tt
will, no doubt, become necessary for the tribunal assessing
damages to form an estimate of what the tax wonld have been
if the money had been earned, but such an estimate will be
none the worse if it is formed on broad lines, even though
it may be described as rough and ready. It is impossible
to assess with mathematical aceuracy what reduction should
be made by reason of the tax pesitien, just as it is impossible
to assess with mathematical accuracy the amount of damages
which should be awarded for the injury and for the pan and
suffering endured.

In the present case, the Judge has made an elaborate and
detailed survey of the position and has fixed two sums ; and
it was agreed between the parties that we should award as
demagea one or other of these sums, We were, therefore,
in no way concerned to consider the precise method which
the trial Judge employed in arriving at these figures, In
my opinion, in these circumstances we should substitute the
sum of £6,605 for the sum of £37,720.

In hig speech, Lord Goddard L.C.J. (with whom
Lord Radcliffe and Lord Somervell agreed) after
referring to Billingham v. Hughes (swpra) said that it
was conceded by the appellant that the case before
their Lordships was indistinguishable from Billingham
v. Hughes, so the question was whether or not that
case was rightly decided. The parties agreed that,
under the present law, no part of the sum awarded as
damages was subject to income-tax or surtax, and the
appeal proceeded on that footing.

Tt is curious that His Lordship, in remarking how
little authority there was on this subject, said there
did not seem to be any decision in the appellate Courts
of the other Commonwealth countries on the matter.
It is clear that counsel had not drawn the attention of
their Lordships to Rumsted’s case with its references
to decisions in Canada and in Australia.

Continuing his speech, Lord Goddard said :

The basic prineiple, so far as loss of earnings and out of
pocket expenses are concerned, is that the injured person
should be placed in the same financial position so far as can
be done by an award of money as he would have been had the
accident not happened, and I will endeavour to apply this in
the first place to the special damage claimed in respect of the
loss of earnings. Hitherto the decisions, other than that of
Lord Sorn in M’Daid v. Clyde Nawvigation Trusfees [supra]
have treated the incidence of tax on a man’s earnings ag res
inter alios ecte. This expression in this context is, I think,
misleading. A plaintiff may seek to increase, or a defendant
to diminish, damages by items which are held to be too remote,
The mere fact that the item arises as between plaintiff and a
third party would not seem to be the test. In a wrongful
dismissal or personal injuries action, the fact that a plaintiff
has obtained remunerative emyployment with a third party
iz normally relevant, thongh it would fall within the words
res inler a.tos acla.

The question is whether texation is, or is not, too remote
to be taken into account. A plaintiff elaims loss of earnings
becanse he has been prevented from fulfilling a contract of
service or earning wages, or, if a professional man, earning
fees from clients or, if a trader, from dealing with custorers.
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Tax ig impoged by law ; the State exacts a certain proportion
of income which varies with the amount of the taxable income,
Thereis astandard rate of income tax, but there are allowances,
and no one pays the standard rate on each pound of his income.
Surtax is graded according to the amount of income. The
taxpayer must pay and, ip my epinion, it cannot make any
difference whether he veceives the gross income and pays his
tax later, as he doeg if assessed under Seh, D.*, or whether it is
deducted before he receives it, ag is the ecase with tax under
8ch. Bt or PAY.E., In either case, to say that & tax-
payer has the benefit of his full income is, in my opinion, to
be out of touch with reality, to use the word of Lord Sorn in
M’ Daid v. Clyde Novigation Trustees [supra]. As he said, with
income tax at 10s. in the £ (to say nothing of surtax} to award
a person damages without regard to tax would be like giving
him just double the amonnt. of his loss. The simplest case
to take, no doubt, is that of a person assessed under Sch. E.
A certain malary is attached to the office, but that which he
will receive is, at the present rate of taxation, the salary less
& very substantial percentage which is dedncted for tax before
payment.

If, therefore, he is disabled by an accident from earning his
salary, I cannot see on what principle of justice the defendants
should be called on to pay him more than he would havereceived
if he had remained able to carry out his duties. A taxpayer
assesged under Sch, D.* can, no doubt, make provision for
payment ag he pleases. Tt may be that from time to time he
has to sell capital to enable him to pay his tax is he has spent
his income before the tax becomes due. but I cannot see any
principle on whieh the amount he is to receive as damages
should depend on whather he is assessed under one Schedule
or another, Though the tax is not payable till a year after
the income is samned, the liability, which is common to all
except those who, by reason of the smallness of their income
are exernpt altogether, always remains and must be discharged.
Damages which have to be paid for personal injuries are not
punitive, gtill less are they a reward. They are simply com-
pensation, and this i3 as true with regard to specinl damago
as 1% 13 with general damage.

Before concluding his speech, Lord Goddard said
that the principles he had set out would be applicable
in wrongful dismissal actions, in which the Court has to
calenlate for loss of earnings which would have been
subject to tax had they been earned.

T.ord Reid urged that this was a case where it was
proper to consider the question on its merits as one of
principle. In the course of a lengthy speech, he said :

The general principle on which damages are assessed is not
in doubt. A successful plaintiff is entitled to have awarded
to him such a sinm &3 will, 9o far ag possible, make good to him
the financial loss which he has suffered, and will probably
suffer, as a result of the wong done to him for which the de.
fendant is responsible. It is sometimes said that he is
entitled to resfifutio in infegram, but T do not think that that
is a very accurate or helpful way of stating his right. He
cannot in any real sense be restored, even financially, to his
position before the accident.  If he had not been injured he
would have had the prospect of earning a continuing ineome,
it may be for many years, but there can be no certainty as to
what would have happened. In many cases, the amount of
that income may be doubtful, even if he had remained in good
health, and there is always the possibility that he might have
died or suffered from some incapacity at any time. The
loss which he has suffered between the date of the accident
and the date of the trial may be certain, but his prespective
loes iz pot.  Yet damages must be agsessed as a lnmp sum
once and for all, not only in respect of loss acerued before the
trial but also in respect of prospective loss. Such damages
can only be an estimate, often s very rough estimate, of the

-pregent value of his prospective loss,

Lord Reid went on to say that the general principle
is subject to one qualification. A loss which the plaintiff
has suffered, or will suffer, or a compensatory gain
which has come, or will come, to him, following on the
accident may be of a kind which the law regards as
too remote to be taken into aceount.  In His Lordship’s
judgment, the real question in the case before their
Lordships’ House was whether the plaintiff’s liability

'+ Soe Income Tax Ack 1952 (15 & 16 Cleo. 6 & 1 Bliz, 2 ¢. 10) 5,122,
t Ibid., s, 156,

to pay taxes is something which the law must regard
as too remote when determining or estimating what he
has lost as a result of the accident. The defendant
is only bound to pay damages based on an asgessment
of the plaintiff’s actual and prospective loss taking into
account all those factors which are not in law too remote.
Lord Reid, on p. 808, proceeded :

It haa sometimes been gaid that tax liability should not be
taken into account becanse it is res dnter alios. That appears
to me to be a wrong approach. Let me take the case of a
professional man who is injured so that he can no longer earn
an income., Before his accident he earned fees and he paid
rent and rates for his office, the salaries of clerks, the expenses
of running a car and other outgoings, snd he would have
continued to do so if he had not been injured. Apart from
one matter to which I ghall refer later, I cannot see why these
expenses are any less res inter alios than hiz payments of income
tax in respect of his net earnings. Indeed, he could not
avoid liability to pay tax, but he might have heea able to
diminish his outgoings if he had chosen to spend more time
and effort himgelf on his work, or in travelling in the course
of his work. Yet no one would suggest that it iy improper
to take into account expenditure genuinely and reasonably
incurred, or that the plaintiff’s damages should be assesged
on the fees which he would have continued to receive without
regard to the outgeings which he would have continued to
incur.

Tn Billingham v. Hughes, [19407 1 EK.B. 643 ; [1949] 1 All
E.R. 684, the leading suthority on which the respondent
relieg, I think that this fact was not fully appreciated. For
example, it was said that the dogtor in that case was entitled
to regtituntio vis-&-vis his patients, i.e., to receive his fees in
full, but it cannot have been intended that his outgoings should
be disregarded in assessing damages. And it was also said
that a man's income ig hig own to do what he likes with it,
and that the defendant has no concern with what happens to
his income, But that argument goes much too far. The
gross fees which the doctor receives are his own to do what he
likes with them. He is not bound to spend them in paying
his rent or rates or ¢ther outgoings, any more than he is bound
to apend them in paying his taxes. Bat, if he does rot meet
any of these obligations either out of his fees or from some
other source, he will ultimately be made bankrupt. The
defendant has no more concern with whether or how he pays
his rent than with whether or how he pays his taxes. What
the defendant is concerned with is how much the plaintiff has
lost.

In a case where the wrongdoer is the plaintiff’s em-
ployer, it has sometimes been said that he would have
had to continue to pay the plaintiff's full wages or
salary if there had been no aceident or wrongful dis-
missal, g0 why should he take advantage of his own
wrong to diminish his liability. That argument has
lost some of its force since the introduction of the system
of PAYE., but it would be strange if the introduc-
tion of a new method of collecting tax altered the legal
position and, in any event, the argument would remain
for surtax. The real answer is, 1 think, that before
the wrong the employer was paying for the plaintiff’s
gervices, whereas now he is paying the plaintiff’s loss,
and he will have to pay someocne else to perform the
services. And this argument also, if valid, would go
too far, for it would seem to involve the proposition
that, if a dismissed employee gets other work, the
employer ought not to be able to take advantage of
that. T

Lord Tucker said that, having heard the point argued
three times—twice in their Lordships’ House and once
in the Court of Appeal—he was persuaded that the
decision in Billingham v. Hughes (supra), to which he
was a party in the Court of Appeal, was erroncous.” His
Lordship agreed that the phrase res infer alios acta
did not assist in the solution of the problem, but the

difficulty was, he felt, in deciding what items of expendi-

ture which follow the earning of profits are to be taken
into consideration and which are to be ignored. He



52 NEW ZEALAND LAW JOURNAL

thought that the true answer was that expenditure
which, though not actually a charge on earnings—is
imposed by law as a necessary consequence of their
receipt is relevant to the ascertainment of the loss
suffered by the party injured,

Lord Keith of Avonholmn, as we have said, dissented.
He was unable, with some regret, knowing the views
of their Lordships, to change the opinion he expressed
in Blackwood v. Andre, [1947] 8.C. (Ct. Sess.) 333
(which was referred to in Kamstad’s case in the judg-
ment of our Court of Appeal: [1950] N.Z.L.R. 716,
728, 729). Lord Keith said that he felt great difficulty
in the view that the incidence of taxation on an injured
taxpayer should be any concern of the wrongdoer
and should be used to minimize an award of damages in
his favour. To many, he said, it may seem somewhat
hard that the more tax a man has paid before he meets
with an accident the less damages relatively will he
recover from the person who has injured him. Two
men, each earning £2,000 a year, are injured in the same
accident and are totally disabled for life. A has income
from investments of £5,000 a year, or a wife with income
of that amount. B is a single man with no independent
income. It would be no answer for the wrongdoer
to say, A has got a wealthy wife, or a large independent
income, and, therefore, he does not need, and ought
not to recover, any damages except for pain and suffer-
ing, loss of amenities, and out-of-pocket expenses. The
law would say the wealthy wife and the independent
income are not his concern.  But, by taking net income
after payment of tax as the measure of damages, the
wrongdoer achieves by a back door precisely what ig
refused to him by the divect entrance.  Insuch anevent,
B will receive full compensation for loss of his earning
capacity of £2,000 a year so far as Judge or jury with
the limitations of human foresight and possibilities of
human error can assess it, A will receive insignificant
and, some may think, derisive damages for loss of exactly
the same income. His Lordship did not ignore the fact
that B may need the damages more than A, and the
difference may seem to introduce a measure of equity
as between A and B, to the advantage of the wrongdoer ;
but the law has not yet reached the stage of assessing
damages for a legal wrong on the basis of need. His
Lordship continued :

The whole issue in this ease boils down to the question
whether a man is to be compensated for loss of wage-earning
capacity on the basis of gross earnings, or net earnings after
deduction of tax, The first alternative provides a simple
rule which has been adopted for generations and creates the
minimum of trouble. The second altermative must, I think,
give rige to sericus difficulties and complications. Nor is
the matter confined to British income tax. It was coneeded
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in argument and is, T think, inevitable that, under the second
alternative, if a foreigner is injured in this country, the Courts
will have to pay regard to the incidence of his foreign income
tax, if any. 1t is a strange turn of fortune's wheel that the
intricacies and aceidents of fiscal legislation should have ita
repercussions in the assessment of damages In the civil Courts.

Nor does the matter end thers, A man may be content to
earn & large income with a high rate of tax, with a view to
prospective benefits or advantages. He may propose to make
payments under covenants to relatives and others, with con-
gequent taxation reliefs, or to maintain and possibly increase
insurance premiums on life and endowment policies, or be
content to enjoy the minimal benefits of earning a large salary
under a system of high taxation with a view to enjoying in
retirement a better pension.  To take account of his existing
tax position at the date of the aceident will meke no allowance
for these contingencies, They may be very real intentions,
the opportunity of realising which may depend on a man’s
maintaining his earning capacity. It may be said they can
be taken account of by Judge or jury.  If so, new and difficalt
factora will be introduced into the computation of demages
which would be unnscessary if damages were assessed on the

© Dbawis of gross earnings,

There is, I think, a doceptive simplicity in looking at the
matter from the point of visw of loss of earnings down to the
date of trial. It is, of course, chvious that, if vhe injured
man had been able to worl, he would have paid tax on his
earnings, and it is attractive to say that his damages for ascer-
tained loss of earnings should be calculated on net earnings
after deduction of tax.  But, if an award of damages for loss
of earnings is not subject to tax, to deduet tax before assessing
damages seems to meo singnlarly like exercising taxing powers
in an indirect way. It must be remembered also that income
tax is an anhual tax imposed by the will of Parliament. To
fix damages on an egtimate of future taxation ia impossible,
and to assess them de futuro on the basls of existing taxation
savours of legislation by the Judiciary. Further, to fix them
ou the basis of existing taxation without any knowledge of
what the future commitme 1ts and obligations and personal
status of the injured person will be, or would have been, seems
t0 me to be unreal. ~ On all connts the safe and simple rale,
in my opinion, is to exclude the element of taxation from the
assessment of damages. If there is a case for thinking that
assessing damages on a basis of pross earnings in actions for
persanal injuries, or for wrongful dismissal, enables the
mdividual to escape his fair contribution to thenational revenue,
the positien, in my opinion, should be rectified by legislation.

There we must, in the meantime, leave the matter.

It may well be that the question may have to be settled
by legislation, as Lord Keith suggested.

As 3 footnote, we may add that the Commissioner of
Intand Revenue in New Zealand has not assessed, and
does not assess, for the purposes of social security
charge or income-tax, special or general damages
awarded in actions based on negligence claiming
damages for personal injuries. This is so, even when
such damages comprise or include an award for loss of
past or future earnings. In that regard, the Com-
migsioner hag treated such damages as being a refund
or reimbursement of the capital loss to the plaintiff
of his ability to earn income.

SUMMARY OF RECENT LAW.

AGED AND INFIRM PERSONS.

Mental Hospital Patient—d ppointment, as Manager of Patient’s
FEstate, of Person Other than Public Trustee—Onus on Applicant
#o show Proposed A ppointee more Suitable than Retention of Control
by Public Trustee— Aged and Infirm Persons Protection Aet 191
8. 27—Mental Health Act 1811, s. 93—Practice—Order—Review
of Order—Ovrder made in Chambers for Court— W hether Permissible
1o move o review Suck Order—Code of Civil Procedure, E. 4264,
There ig jurisdiction to make an order under the Aged and
Infirm Persons Act 1912, pursuant to 2. 27 thereof, even though
the person in respect of whom the protection order is sought
has bocome a ** pationt ' withiin the rdeaning of the Mental
Health Act 1911. The onus is on the applicant for a pratection
order, who asks for the appointment, as manager of the estate

Chambers, was nocessarily a Court order.

of a mental] patient, of someone other than the Public Trustee
to show that the person proposed is 8 more suitable appointee,
(Inre B., [1942]) N.Z L.R. 531 ; [1942] Q.L.R. 341, and Invs G,
[1948] N.Z.L.R. 189 ; [1848]) G.L.R. 89, followed.) Queaere.
Wheather under R. 4264 of the Code of Civil Procedure it is per-
missible to move to vary an order, which, though made in
In re N. C:(An
Infirm Person).  (5.C. Palmerston North. December 14,
1955, Gresson J.} ) ’
CHARITY. . : . . v
Cy-prés  Doctrine—Gift of Residue—Partioular Charituble
Purpose—Surplus after satisfying Prescribed Purpase— Direction
of Scheme, By her will the tegbatrix gave her real and persongl
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Lost correspondence, missing confirmations, *‘mislaid” orders,
forgotten addresses, unfiled documents , , . how muck is your filing
system costing you in nervous strain? How much in hard cash?
And kow does your harrassed staff feel about it?

solution

FILE-FAST — “Fast” for speedy filing—and “Fast"” for securg
filing. Insertion or removal of any sheet without disturbing remain-
der of the file—all held “Fast” in four-post filing clip. Compact,
inexpensive and so simple to use that even the greenest clerk
can't go wrong.

e result

===

- - - Everybody's happy! And the cost is
negligible in terms of your annual
overthead, Write, phone or call your
nearest Armstrong & Springhall
branch for details.

F3.4

ARMSTRONG & SPRINGHALL LTD.

Branches and Agents throughout New Zealand

ADDING MACHINES * ACCOUNTING MACHINES « ADDRESSOGRAPH MACHINES

s CALCULATING MACHINES + DUPLICATORS AND SUPPLIES -+ FILING

SYSTEMS + POSTAL FRANKING MACHINES « STEEL OFFICE FURNITURE - TIME
RECORDERS +* TYPEWRITERS AND SUPPLIES

Wellington, Auckland, Christchurch, Dunedin, Whangarei, Hamilton, New Plymouth, Wanganui, L

Palmerston North, Masterton, Nelson, Timaru, Invercargill, Suva.
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CONFIDENCE

~ results from the sclection of a Bank with pro-
gressive outlook and wide expericnee in adapting
its services to changing needs of its customers, Select

a leader in dcpmdahiliry and recetve the maxi-
mum in cﬁi’dcmy

D

THE NATIONAL BANK

OF NEW ZEALAND LIMITED
Established— 1872

UNITED DOMINIONS
CORPORATION

(South Pacific) Limited

TOTAL ASSETS
APPROX. £I MILLION

FINANCE
for
INDUSTRY and TRADE

Head Office :
154 Featherston Street,

Wellington
Branches at
Auckland and Christchurch
Repr ives throughout Naw Tealand
i

LEGAL ANNOUNCEMENTS.
Clontinued from page <.

Required for established general prac-
tice in Taranaki, Solicitor or partly quali-
fied and experienced clerk with prospects
of immediate or future partnership.

Reply to:—

“ OPPORTUNITAS,”
C/o C.P.O. Box 472, WELLINGTON,

Young practitioner required, preferably
with experience of Court work; pros-
peets of early partnership; commencing
salary according to gualifications. Writa
i first instance to :—

KING, GERRARD & CO.,
Solicitors, PUREKORE.

Cantinned on podge n,

LEGAL PRINTING

—OF EVYERY DESCRIPTION—

Memorandums of Agreements.
Memorandums of Leases.
Deeds and Wilis Forms.

All Office Scationery.

COURT OF APPEAL AND PRIVY
COUNCIL CASES.

L. T. WATKINS LTD.

176-186 Cuba St., Wellington.
TELEPHONE 55-123 (3 lines)

DEEPLY
CONSCIOUS

of the responsibility of the Legal
profession in recommending the
adequate use of bequest monies,
may we earnestly place before you
the great need of many lepers
urgently wanting attention. This
work of mercy is world-wide and
inter-church. As little as £10 per
year supports an adult and £7/10/-
a child.

Full details are available promptly
for your closest scrutiny,

MISSION TO LEPERS

Rev. MURRAY H. FEIST, B.s, DIP. JOURN,

Secretary
135 Upper Queen St., Auckland, C.1.
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property on trust for sale, and subject to a life interest, gave
specific and pecuniary legacies including a legacy of £400 for a
" stained glass window to be inserted in [R.] church . &he
directed that the remainder of her property * be sold and the
Pproceeds taken for the continuation of the seating of the church *
at R,  After the seating in the church had been completed, so
that it could not be extended further without impairing the
beauty of the church, there would be a surplus of the residuary
estate,  Onthe question whether such surplus shonld be applied
cy-prée or devolved as on intestacy, Held, the will showed
an intention that the whole of the residue should be applied to
& particular charitable purpose, viz., the provision of seating
in the church, and as the gift of residue was a gift of more than
was required for that purpose, the surplus would be applied
cy-prég,  (Re King, [1923] 1 Ch. 243, and Re Roycee, [1940] 2 All
E.R. 291, followed. Re Connoily, (1914) 110 L.T. 688, and Re
Stanford, [1024] 1 Ch. 73, distinguished), Re Raine (decsased),
Walton v. Attorney-General and Another.  [1956] 1 All E.R. 355
{Ch. D.)

CONTRACT.

Evidence—Action for Specific Payments due under Simple
Contract—Initial Onus of Proof on Plointiff discharged upon
Proof of Contract—Plea of Payment and Proof of Facts in Support,
open to Defendart—Such Defence against Deceased Estate to be
examined with Care and even Suspicion. In an action for specific
payments due under a simple contract, the plaintiff has discharged
the initinl onus of proof Iying upon him when he hag proved the
contract under which the defendant is liable to pay. A plea
of payment and proof of facts supporting such ples is thereupon
a defenice open to the defendant. (Tamara Te Angiangi v.
Treadwell, [1926] N.Z.L.R. 693 ;[1926] G.1.R. 453, and Heintz-
man v. Young, (1922) 54 Ont. L.R. 13 (approved in Follis v.
Albemarle Township, [1941]1 D.I.R, 178, 186) followed. Cald-
well v. Cobbledick, [1912] 8.A.8,R. 40, referred to, Nelson v.
Cumpbell, {1928] V.I R. 364, not followed.) Where such a
defence is put forward against the estate of a deceased person
by the surviving party, while it may not be neceesary for the
defendant’s evidence to be corroborated, nevertheless his evi-
denee must be examined with care and even suspicion, (Begy
v, Wait, [1925] G.L.R., 93, applied.) Maowson v. Public Trustee.
{8.0. Wellington. December 9, 1955, Turner J.)

CRIMINAL LAW.

Borstal Training—Sentence of Maximum Period of Borstal
Detention—A fler Subsequent Offence, Such Sentence extended by
One Year's Borstal Troining—Such Bxtension Valid—Criminol
Justice Act 1954, ss, 2 (D), 29 (4). The power of extension of
the maximum term of borstal training, given to the Court by
8. 29 {4) of the Criminal Justice Act 1954, is a power to extend,
for a period not exceeding one year, as the Ceurt thinks fit, a
previous sentence of detention in a borstal institution imposed
before the fpexssing of the statute (which, by virtue of s. 2 (3)
is deemed for the purposes of the statute to be eguivalent to a
sentence of borstal training). Consequently, the Court had juris-
diction to extend a maximum sentence.of detention in a Borstal
ingtitution (imposed before the passing of the Criminal Justice
Act 1954) by a sentence of a term of one year’s borstal training
in respect of an offence committed after the passing of that Act.
In re Myers, {8.C. Wellington, November 30, 1955.
McGregor J.)

DEATHS BY ACCIDENTS COMPENSATION.
Damages—Infant Child of Deceased—Re-marriage of Widow—
Iinaneial Position of Deceased and Child’s Stepfather similar—
Whether Child’s Dependency ceased on Mother’s Re-marriage.
On January 15, 1951, the deceased was killed during the course
of his employment with the defendants who admitted their
liability for nogligence. At the date of his death the deceased
had an infant daughter aged four monthe.  On September 17,
19531, the plaintiff, the widow of the deceased, re-married. Her
second hushand was in a finaneial position similar to that of the
deceased (he earned £8 10s. weekly) and treated his stepchild
with kindness and generosity. In an action for damages
under the Fatal Accidents Acts, 1846 to 1908, on behalf of the
plaintiff and the child, the child was awarded damages (£36)
in regpect only of the period between her father’s death and her
mother’s re-matriage on the ground that the dependency of the
child ceased wholly on the plaintiff’s re-marriage. On appeal,
Held, (i) if the defendants were to escape liability for damages
to the child in respect of any period after the wife’s re-marriage
the burden was on them to show that in all reasonable probability
the child could not thereafter suffer damage a8 result of her
father's death, and, (ii) the defendants had not discharged this
burden because the moral obligation of a stepfather to provide

for the child was not the financial equivalent of the legal obliga-
tion of & father so to provide and becanse of other possibilities,
such as an increase of the family and consequent financial claims
on the stepfather of his own children ; accordingly the damages
awarded in respect of the child would be increased from £36 to
£200.  {Peacork v. Amusement Egquipment Co., Lid., [1954]
2 All F.R. 689, considered.} Appeal sllowed. Mead v. Clarke
Chapman & Co., Ltd. [1956] T All E.R. 44 (C.A.)

WORKERS' COMPENSATION—ACCIDENT ARISING OUT OF
AND IN THE COURSE OF THE EMPLOYMENT.

Murder—Death by ** accident " —Causal Connection belween
Employment and Worker’s Death to be established—If risk of
Murderous Assault veasonobly incidental to Particular Employ-
ment, Accident fo be treated as having arisen '“out of  the
Employment—* In the course of ™ the Employment—Workers’
Compensation Act 1322, 5. 3.  Death by murder is death by
* aceident ” ‘within the meaning of the Workers' Compensation
Act 1922, {Trim Joint District School v. Kelly, [1914] A.C. 667,
7T BW.C.C. 274, followed.) To establish that the worker’s
death arose “ out of”’ the worker’s employment, there must
be seen to be some causal connsction between the employment
and the worker's death. In deciding whether the murder
arose ““out of ’ the employment, regard is to be had to the
question whether there was some special risk of murderous
assault arising from the employment. If what oceurred might
be looked on reasonably as a risk incidental to the particuler
employment, then the aceident should be treated as having
arisen ‘* out of '’ the employment, but not otherwise. (Mifchin-~
son v, Day Bros., [1931] 1 K.B. 603; 6 B.W.C.C. 190, followed.
Johnstone v. Johnstone, (1910} 13 G.L.R. 305, and Smith v.
New Zealond Express Co., Ltd., (1914) 16 G.L.R. 602, applied.
Ruth v, Union Steam Ship Co., Lid., [1953] N.Z.L.R. 218, and
Nishet v. Rayne and Burn, [1910] 2 E.B. 6808; 3 BW.C.C.
507, referred to.) For a worker to be “in the eourse of his
employment > it is not necessary that he should be under e
particular duty to do the thing which he is doing at the time
of the accident, nor is it necessary that he should be actively
working at the time of the accident. 7The decision is each case
must depend on the particular circumstances surrounding the
employment, and regard must be had to the terms of the
employment and to its incidents. {Davidson & Co. v. Officer,
[1918} A.C. 304; 10 B.W.C.C. 673, and Si. Helen's Colliery
Co., Lid. v. Hewilson, [1924] A.C. 59; 18 B.W.C.C. 230,
followed.) Public Trustee v. Henderson and Pollerd, Lid, {Comp,
Ct. Rotorua. October 19, 1955. Dalglish J.)

Temporary Suspension of Employment—Worker, while employed
as Rigger, after dropping Two One-pound Notes, leaving Roof
of Building where He was working and going on to Roof of Lower
Building to search for Them—Worker falling through Such Roof
and killed—Worker going on Lower Reof for His Own Purposes
unconnected with His Employment—Employer not liable for
Compensation—Workers’ Compensation Act 1922, s 3. At
the time of his death, tho deceased worker was employed by the
defendant company, as a rigger. On April 7, 1954, at about
6 p.m. the deceased worker, who was on the roof of the main
building, en which the defendant company was carrying on a
contract, was dismantling scaffolding and preparing it for
lowering from the roof., The main building was a high building
behind which, on the south =ide, there were lower buildings
roofed with fibrolite or asbestos sheeting. The deceased
dropped two £1 notes. The breeze carried them over the
parapet of the roof of the main building on to the roof of the
lower buildings. The deceased descended a fire escape down
the side of the main building, and, from a platform some distance
down that fire escape, he obtained access to the roof of the
lower buildings. He fell through that roof on to the flpor
of & store beneath, As a result of the injuries suffered in this
fall, the worker died. In an action by the deceased’s widow
for compensation under the Workers’ Compensation Act 1922,
Held, That it was not part of the deceased worker’s employment
to ga on to the roof of the lower buildings to search for his lost
money, and he went there entirely for his own purposes uncon-
nected with his employment ; so that at the time of his accident,
he had temporarily suspended hia employment while he pursued
some excursus of his own, and, consaquently, the accident did
not “ arise out of and in the course of ” his employment,
{Lancaskire and Yorkshire Rothway v. Highley, [1917] A.C. 352,
10 B.W.C.C. 241, followed. McLaughlan v. Anderson, [1911)
8.0, (Ct. Sess,) 529; 4 BW.C.C. 376, and Strong v. John
Wright and Co., [1922] 8.C, (Ct, Sess.j 515; 15 B.W.C.C. 307,
distinpuished,) Swan v. William Cable, Itd. (Comp. Ct.
Wellington. October 4, 1855. Dalglish J.)
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THE LATE HON. E. P. HAY.

Tributes to His Worth and Service,

The late Hon. K. P. Hay, who died on December 31,
was a Judge of the Supreme Court from January, 1949,
until his regretted retirement, owing to ill health, in
February of last year.

On January 30, before the commencement of the year’s
Sittings, the Wellington Supreme Court was filled to
capacity by members of the profession, which was a
tribute in itself to the qualities and worth of a much-
loved Judge.

On the Bench were The Chief Justice, Sir Harold
Barrowelough, Mr. Justice Hutchison, Mr. Justice
Cooke and Mr. Justice MeGregor, and with them were
the Hon. Sir David Smith, Hon. Sir Robert Kennedy,
and Hon. Sir Arthur Fair. Also attending were the
Judge of the Compensation Court, Judge Dalglish ;
and the Judges of the Court of Arbitration, Sir Arthur
Tyndall and Judge Stilwell.  All the Wellington Magis-
trates were also present in Court.

His Worship the Mayor of Wellington, Mr. R. L.
Macalister, who for mauy years was & partner of the
late Judge, attended in his official capacity. The late
Judge’s widow and members of his family were present.

Tar JUupicrary’s TRIBUTE.

His Honour the Chief Justice, addressing those pre-
sent, said :

“ Before the Court enters upon its normal business,
I wish to make reference to the passing of one who, for
gix vears, sat upon this Bench and whose absence from
it now we all deeply deplore.  The Hon. Ernst Peterson
Hay was appointed as a Judge of this Court in January,
1949, and for six years he served the cause of Justice
most faithfully and well. We were all greatly distressed
when a year ago the state of his health compelled him,
unwillingly, to retire from the office he had so nobly
and honourably held. It was with a deep sense of
disaster and of real personal loss that we learned of his
death.

1 see before me a very full representation of the Bar
and of the legal profession of this Dominion. Your
attendance in such strength is a silent but eloquent
tribute to the memory of the man who was so great an
ornament to our profession ; and I know that some of
vou will presently speak, on behalf of you all, of the high
regard in which the late Judge was held. It is my sad
privilege to express, if I can, the sentiments of my breth-
ren now on the Bench, and of those who have retired
from it. I am supported here by all the Wellington
Judges, except two, who are now away on cireuit duties.
Both of them have asked me to say how much they regret
their inability to be present, and how sincerely they
would coneur in any tribute that may be paid to-day
to our former colleague and great friend. I am sup-
ported also by the presence with us on the Bench of
three former Judges of this Court ; and I have a letter
from another retired Judge whose illness prevents his
attendance here in person. _

“ But I know T speak for all the Judges and for_all
these who have gat here hefore my time and dré now
retired.  On their behalf, and for myself, I wish to say

that our late brother has left behind him a record of
judicial service of which we all are proud. He was
indeed a man learned in the law, but he was algo a man
knowledgeable of human nature—of its nobilities and its
weaknegses. He was a fair and kindly man, loath to
discern the dishonesties that are so often suspected and’
alleged by less tolerant people, and ever ready to recog-
nize merit and honesty of purpese in litigants and their
witnesses, In no cause that was tried before him did
any party have reason to complain that his version of
the matter did not receive just and fair and benevolent
consideration. In short, we have lost a great Judge
and a good Judge, and little more than that need be
said in praise of any member of the Judiciary.

* But there is mueh more that can be said, and which.
I must say, and say with gratitude and warm apprecia-
tion. In his relations with his colleagues, our late
brother was a very Bayard of courtesy, kindliness, and
congideration, a man sans peur et sana reproche.  His
constant anxiety was to ensure that he took upon his
ghoulders a fair share of the burden of judicial work,
and it was with the greatest difficulty, especially dur-
ing the last few months before his retirement and when
he was already a very sick man, that we could dissuade
him from doing his full share, and much more than his
full share, of the work that had to be done. Nothing
was too much trouble for him. Nothing could surpass
the readiness with which he subordinated his own con-
venience to that of the Bench as a whole. We have lost
not only a great Judge but a great friend—a most helpful
and considerate friend.

“ There is one further tribute which T have been asked
to pay, and which I very gladly pay, to the judicial
work of Ernst Peterson Hay. I have already referred
to the cordiality of his relations with his brother Judges.
He was equally cordial, equally helpful and kindly, in
his relations with the staff of this Court and of the
Courts which he visited on circuit, The Registrars
and Deputy-Registrars of thoge Courts have asked me
to express their deop appreciation, and the appreciation
of their staffs, of the great help and the many kind-
nesses which he go readily accorded to them.

“In speaking of our own grief and sense of loss, we do
not forget the deeper grief and greater sense of losg
that must be felt by those who were nearest and dearest
to him. To his widow and to the members of his
family we extend our sincerest sympathy, I trust
that it may afford them some measure of consolation
that they have been here to-day and have heard in what
high regard the late Judge was held by those who
were associated with him throughout his long and
distinguished career, both as a practising member of
the profession and as one of Her Majesty’s Judges of
this Court.”

THE ATTOENEY-GENERAL.

‘The Attorney-General, the Hon. J. R. Marshall, wa
the next gpeaker, He said: :

* I wonld like to speak of the late Mr Justice Hay not
only as a lawyer, but particularly as a citizen. My
learned friends, Mr Cleary and Mr Hogg, will speak
more particularly of his contributions to the profession.
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The Church Army

in New Zealand

(A Society Incorporated wnder The Religious and
Charitable Trusts Act, 1908)

Hreapquartens : 90 RICHMOND ROAD,

AUCKLAND, W.1.

Tae Most REvErEYwD R, H. OwEN, D.D.
Primiate and Archbishop of New Zealand.

President :

THE CHURCH ABMY is a Society of the Church of England,

Tt helps to staff Old People's Homes and Orphanages,

Conducts Holiday Camps for Children,

Provides Bocial Workers for Military Camps, Public Werks Camps,
and FPrisons.

Trains Evangelists to assist in Parishes, and among the Maoris,

Cenducts Missions in Town and Country.

LEGACIES for Special or General Purposes may be safoly entrusted to—

The Church Army.

 FORM OF BEQUEST :

L 1 give to the CAURCH ArMY IN NEW ZEALAND SociETY of 90 Richmond Road, Auckland, W.1.
porticulors] and T daclare that the receipt of the Monorary Treasurer for the time being, or other proper officer of
the Church Army in New Zealand Society, shall be sufficient discharge for the same.”

A Church Army Sister is a friend to
young anrd old.

{Here insert

TOWN AND COUNTRY
PLANNING APPEALS.

Town-planning law is rapidly developing in New Zealand, and those
in the legal profegsion who act for local authorities are directly interested,
while those who act for opposing parties are growing in numbers.

To meet the ever-growing demand for authoritative reports,
TOWN AND COUNTRY PLANNING APPEALS are now being

published in the New Zealand Law Journal, and subsorlptlons for re--

prints are bemcr a.ccepted at 17s. 6d per annum.

The fu'st Appeals are pubhshed in the_current issue of the 2\

Zealand Low Journal, and reprints of these Appeals will be available

within a few days of publication,

Obtmnable from

BUTTERWORTH & CO. (Aust.) LTD

{Incorporated in Great Britain)
49-51 BarLwwee Street, C.P.0. Box 472,

" WELLINGTON,

LY

LEGAL ANNOUNCEMENTS.
Concluded from page iv,

H. W. Dowling, C. E. Weston Wacher,
and A. K. Monagan whao have. hitherto
carried on practice as Barristers and
Solicitors under the firm name of Dowling,
Wacher and Co., Browning Street, Napier,
wish t¢ ennounce that as from the lsp
April, 1956, they have been joined in
pactnership by Brian Grossman, LIL.M.
The practice will continue to be ecarried
on at the same address and under the
former name of DowLiNg, WacHER AND Co.

Consequenit upon the recent retirement
of Mr C. M. Rout, the practice formerly
carried on at Nelgon under the style of
Graseow, Routr & CHEEK will be .con-

“tituwed, as from the first day of April,

1956, by the remaining partiers, Messrs
J. Glasgow and W. J. Glasgow, under the

| stvle of Grasgow & Sox,

We have s vacancy for s young-man
(qualified or unqualified). Speeial oppor-
tanities for investigation and preparation
of, Supreme Court actions (mainly n-
distrial accidents) ; lower (Jourt prosscu-
tion work, and: miscellansous common
law. Position provides varied experlence
Libersl salary to suitable applicant.

STRAN(}, SAN’DFORD & McMuriiy,
Solieitors, HAMILTON.

RICHMOND & RICHMOND, *°
BARRISTERS AND SOLICITORS,
WELLINGTON,

1 A5 from Monday, the 19th March, 1956,

our offices will be on the 4th Floor, Dolphin
Building, 296 Lambton Quay (next to the
New Commercial Hotel). Our telephone
number remains thd same, 42.182 (2 lines),
but our Post Office Box Number will he
2694

e —
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Behind the confidential relationship

of a BN Z customer and his local Manager

there stand the resources and

facilities of the Dominion’s largest

banking house.

More than 330
Branches & Agencies
in N.Z

Bank of

New Zealand

Bank with BNZ . ..
you’ll find your BNZ manager a helpful man to know

8.5C

EAIRIVARICEN

For your own protection . .

and in the interests of your clients make certain that your

valuer is a

REGISTERED VALUER

Recognising the need for qualifications the Government
Only

men of high integrity, ability, experience and qualifica-

in 1048 created the Valuers Registration Board.
tions were granted registration. Only these are entitled
by law to be called Registered Valuer or Fublic Valuer.
This is the public's protection and gusrantee of sound
aedvice based on knowledge and experience.

Professional examinations are held annually and a uni-
versity course is available.

The Institute publishes a gquarterly journal devoted to
current valuation problems with articles contributed by

leading men in the profession.

NEW ZEALAND INSTITUTE OF VALUERS
GENERAL SECRETARY, P.0O. Box 766,
WELLINGTON

LICENSED VALUERS
LICENSED AUCTIONEERS
LICENSED LAND AGENTS

M

Cvery jacility aljorded the
legal projession jor auctions
and probate valuations.

T

Phone 48-074 Box 3087
AUCKLAND




March 6, 1956

The Solicitor-General has asked me if T would associate
him in my remarks, as he is absent from Wellington
today.

* The late Mr Justice Hay was born in Central Qtago
and brought up in the Scottish tradition.  In his case,
as in many others, that was a significant and influyential
circumstance, and his life and character showed the best
that that background can give. It is a belief of that
tradition that success is the reward of hard work.  From
the commencement of his career in the Publie Service
until its end on the Supreme Court Bench, Mr Justice
Hay was a hard worker in the hest sense of that word.
In the law that means the coneentration of the mind in
the application of legal rules to human behaviour, and it
requires considerable intellectual capacity. It requires
great patience and perseverance, the ability to think
clearly and to judge honestly. Tt means laborious days
and nights, and its reward is the success that this pro-
fession of ours can give.  The late Mr Justice Hay
earned his success that way.

* Another belief of the Scottish tradition is that a man
has a duty not only to stcceed but to serve, and the late
Mr Justice Hay had a profound sense of responsibility
for the welfare of his fellow-men and he sought to dis-
charge that responsibility in many ways. He was
Mayor of Lower Hutt, the city in which he lived.  He
wiis President of the Wellington Rotary Club. He was a
President of the British and Foreign Bible Society. He
was President of the Wellington District Law Society.
He was one of the Property Trustees of the Preshyterian
Church, and he served the Church in many other capaci-
ties.  These are just a few of the many ways in which he
sought to serve the community in which he lived.

“ The Scottish tradition in which he was nurtured
demands also qualities of moral integrity ; qualities
which are perhaps easier to admire in others than to
attain. I am sure that we all felt we could admire
those qualities in Mr Justice Hay ; for himself, he would
be the last to claim such qualities.  He was kindly in
his understanding of human weaknesses.  He was im-
patient of imposters.  He was without prejudice in
administering the law, always ready to temper justice
with mercy where mercy would be truer justice.

“Mr Justice Hay in his earlier days was a friend of
my father's, and when I first came to Wellington as a
student he wag the first member of the profession whom
I met. I was sent to see him to be guided by his advice;
and I think it is perhaps one of the things that many men
would like to have said of them : that he was the kind of
man that a father would send his son to for advice and
for guidance.

“ I would like to associate myself and the profession
in the profound sympathy that we all feel to Mrs Hay
and the members of his family.”

Tre NEw ZEALAND Law SOCIETY.

The President of the New Zealand Law Society, Mr
T. P. Cleary, said:

“The members of the profession throughout New
Zealand wish to associate themselves with the tributes
paid to the memory of the late Judge.  The news of his
death clouded and saddened the New Year for practi-
tioners, for he held a very special place in their esteem
and respect, and, one can truly say, in their affection.
This was gained at first in his many years of practice
amongst them in this ¢ity, and was widened and strength-
ened in the fow brief years he served on the Bench,
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“ We take some comfort in the belief that he knew and
prized the high place of honour he held in the regard of
his former colleagues.  Upon his elevation to the
Bench, his fellow-practitioners met in very large numbers
to wish him well, and all who were present will recall
that there was a demonstration which plainly showed
the depth and sincerity of their feelings of loyalty and
regard towards the new Judge. It was this tribute
from his colleagues that he valued more than any rewards
of officein civil or professional life. To adopt his own apt
reference, what he prized most was ‘ not the wreath, nor
the statue ; nor the welcome of the city ; but the strict
verdict of his equals °.

“ Mr Hay was in publie practice for over thirty years.
As time went on, he served his brethren in increasing
measure in Law Society affairs. In the New Zealand
Law Society, he was for very many years a member, and
for a long time chairman, of the management. committee
of the Guarantee Fund.  He was for several years a
member of the Standing Committee of that Society. At
the time of his appointment to the Bench, he was also
serving on the Convevancing Committee and the Dis-
ciplinary Committee.  Work on all those committees
carried responsibility and anxiety ; but Mr Hay gave
freely of his time and talents, and he discharged a great
volume of work with conscientious fidelity.

“ But it was not merely because of this long and valu-
able service to his brethren in the law that he was held
in such high esteem by thern.  Nor was it merely be-
cause of his self-sacrificing public service, nor even be-
canse of the outstanding qualities he had already dis-
played as a Judge before his tenure of office was cut
short.  What did gain him such a high place in  the
‘ verdict of his equals’, was the character of the man,
which was baged on his own exacting standards of con-
duct and high code of honour, and which shone through
all he did whether in practice or in public affairs or on
the Bench. He who was always considerate and
thoughtful towards others was his own most severe
taskmaster. Tt was characteristic of him that, with the
onset of illness, he struggled against any relaxation of
those judicial duties in which he had never spared him-
self.  When retirement from the Bench became in.
evitable, he fought valiantly to regain at least a measure
of his former health and strength. That this was
denied him may well have been due to the way he had
spent himself over the years in the serviee of others.

“We commemorate today a practitioner whose un.
affected gincerity made him the friend of all ; a Judge of
distinetion and of humanity ; but, above all, a man of
complete integrity. Infeger vitne scelerisque purus.

“Mr Hay’s partner of nearly thirty years, Mr 0. C,
Mazengarb, is unable to be present today, but wishes to
he associated with all that 1z said in honour of his late
friend. o

“ We have watched, with sympathy and with admira-
tion, the way Mrs Hay bore the trying time of her hus-
hand’s lengthy illness.  To her, and to all the members
of the family, we extend our respectful condolences.”

Tur WELLIXgTOX LAw SoCIETY.

The President of the Wellington District Law Society,
Mr E. T. E. Hogg, said :

* Members of the profession in Wellington are grateful
for the opportunity afforded them of taking part in this
public reference to the death of the late Mr Justice Hay.
They are grateful because, as is well known to you all,
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he spent the greater part of his life here, and he enter-
tained at all times our highest respect and our deepest
affection.

“ On behalf of the Wellington District Law Soeiety,
I desire to associate myself respectfully with the tributes
which have been paid by His Honour the Chief Justice,
by the Attorney-General, and by the President of the
New Zealand Law Society. At the risk, however, of
some degree of repetition, there is somethmg some httle
that I wish to add.

“ Ernat Peterson Hay, after serving for seventeen
years in the Public Trust Office, where he attained the
position of Office Solicitor, went into private practice in
‘Wellington where he remained until his elevation to the
Benchin1949.  Inthe course of his practice, he attained
a wide reputation for ability, integrity, and, above all, for
humanity ; and his elevation to the Bench was received
with the highest approbation by both the legal profession
and the public.  The ualities which T have referred to
stood him in good stead in his all too short period on the
Bench. Asthe Attorney-General has said, he showed him-
self there patient but firm, kindly and charitable in his
understanding of human nature, impatient with im-
posters, but able to temper justice with merey ; but with
all, of clear and sound judgment.  As you yourself
have said, Sir, his resignation from the position of a
Judge of this Honourable Court was indeed a severs loss
to us all.

** Were thig all that might be said of him it were much,
but, before Mr Hay had gone on the Bench, he had earned
& position in the community which was far beyond the
ambit of the legal profession.  Hiz whole life was
governed by a strong sense of responsibility to the com-
munity, and by the highest ideals in the conduct of his
private life and towards his participation in public affairs.

He took the fullest part in affairs that might be expected
of a worthy citizen,  As the Attorney-General has
said, in the Church he loved, he held the highest office.
During the War he took his full part in those duties
which were available to him, being a chairman of one of
the Armed Forces Appeal Boards, and chairman of the
EP.S. organization in Lower Hutt.

* During the course of a basy life, he never felt himself
unable to take part in a community effort which he con-
sidered to be of value.  As was to be expected of such
a man, he had a long and meritorious service in local
body affairs,  In a period when Lower Hutt was in a
state of transition from a small town to a city, services
guch as hiz were of incstimable value, and it wag inevit-
able that, after some vears of service on the Council, he
became Mayor of his city, which office he held from 1944
to 1947.  The whole district owes much to his balanced
judgment and far-sightedness. It is fitting, therefore,
that as far as Lower Hutt is concerned, that when a
mural to the new War Memorial Library is completed,
his features and his robes will he delineated and will be
recognized by citizens of his city as dopicting Justice and
all that it stands for.

“ Within the domestic circle of the Law Society he also
played his part, serving on the Council of the Wellington
District Society, and, in 1933, becoming its President.
As a member of the New Zealand Law Society, and
particularly on ity Disciplinary Committese, he gave in-
valuable service.

“Mr Hay is widely mourned. I can do no better
than to say of him in the words used by the Minister of his
own Chureh, ‘ He was a good man, a wise Judge, and a
leader among the people ’.

*“ I join the Wellington District Law Society in offering
to his widow and family our deepest sympathy.”

STAMP DUTIES: TRANSFERS FROM TRUSTEES TO
BENEFICIARIES.

Transfer from Liquidator to Shareholders of Company
of Assefs,

By E. C. Apams, 1.8.0., LL.M.

INTRODUCTORY.

It is somewhere recorded in Hansard that the late
Sir John Salmond once observed that questions arising
out of stamp duty were some of the most difficult and
complicated on which he was asked to advise during
his term of office as Solicitor-General. No part of the
Stamp Duties Acts has caused more controversy and
litigation than s. 81 (d) of the Aet of 1923 {now s. 69 (d)
of the Stamp Duties Act 1954) and cognate provisions

of the earhier Acts. This particular provision has
recently been considered by the Supreme Court and the
Court of Appeal in Shaw Savill and Albion Co., Ltd. v.
Commissioner of Inland Revenue, [1956] N.Z.L.R. 211.

I shall deal with this case, which is of great interest
and importance to the conveyancer, under two headings:
(@) As it was dealt with in the Supreme Couit ; (5) As
it was dealt with in the Court-of Appeal: "=~ =

I. SuprreEME CoOURT.

The relevant statutory provision reads as follows :
The followmg conveyances shall be exempt from conveyance
duty :—

(d} A conveyance by a trustee, executor, or administrator
to a benef:c:a.ry, devisee, legatee, appointee under a power of
appointment, or successor on an intestacy, of property to
which such beneficiary, devisee, legates, appointes, or suc-
cessor is entitled ander the trust, will, of intestacy, to the
extent {0 which he is entitled.

This difficult provision is very minutely, and, it is
respectfu]ly submitted, accurately snalyzed by F B.
Adams J., in the Court of first instance.

Counsel for the tax-payer submitted that, as a bare
legal title was being conveyed, and that, as duty had to
be assessed on the value of the interest conveyed, no
ad valorem duty was payable, but this particular argu-
ment was rejected. It is difficult to see how it could
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have been accepted by the Court. In England, con-
veyances in which no beneficial interest passes in the
property conveyed or transferred, are expressly exempt
from ad valorem duty. But there is no similar exemption
under our law. In New Zealand, a transfer is exempt
from ad valorem stamp duty to the extent of any
property which is liable to gift duty ; but if no gift
duty is payable, the transfer is liable to ad valorem
conveyance duty on the value of the property conveyed,
unless it can be brought within one of the statutory
exemptions. Even if gift duty is payable a transfer
may he lable to ed valorem stamp duty in respect of any
property or consideration in respect of which gift duty
i# not payable. For example, a transfer of property
to the trustees of an ante-nuptial marriage settlement
being exempt from gift duty is liable to ad valorem stamp
duty, although no beneficial interst may pass to the
transferee.

The main argument on behalf of the tax-payer was
that the transfer was by a company and for the liquidator
as frustee to the sole shareholder of the assets of the
company in specie, and that the transferee was
accordingly entitled under a trust to the entire beneficial
interest.  Counsel for the Crown on the other hand
submitted that the relationship between the parties to
the transfer was not that of trustee and beneficiary
under a trust within the meaning of the relevant statutory
provision. The Crown therefore sought to introduce
what appears to the writer to be a narrow construetion :
the tazpayer contended for a much wider application
of the relevant exemption. During the course of the
argument, counsel for the Crown made rather a startling
submission. He contended that s. 81 (d) is applicable
only to express trusts, and that constructive trusts
cannot come within its meaning. But His Honour
rejected this submission. He said :

The subsection does not speak of express” trusts, and
the process of adding words to a statute is always dangerous.
In the present instance, as will appear below, I think there
is & limitation which must be implied into the subsection by

reference to its purpose and context; but subject to that
limitation, I am of opinion that a constructive trust, like any
other trust, is within the meaning. Subject to that limit-
ation, if A has become the legal owner of property in any
cirenmstances which, quite apart from any express trust,

render him in equity a bare trustee of that property for B,

I can see no reason why the subsection should not apply to

the conveyance which A i8 bound to muake,

It may be apposite to point out here that it has been
held in England that satisfaction of a dividend or a
reduction of capital by transfer of assets in specie is
liable to ad velorem conveyance duty. This was. so
held in Associated British Engineering, Lid. v. Inland
Revenue Commissioners, [1941] 1 K. B. 15, and Wigan
Coal and Iron Co., Ltd. v. Inland Revenue Commis-
sioners, [1945] 1 All ER. 392.° These two cases are
referred to and discussed by His Honour, and it is
interesting to read the fo}lowing comment on them by a
very recent authority, Munroe’ ‘s Stamp Duties, 4 () :

It should he noted that the Judge in each of these two

~ cases used language which suggested that if he had thought

the dividend resolution or the order confirming the réduction

had created a trust in favour of the shareholders he might
have reached a different conclusion.

But it has not been the practice in England to charge
ad valorem stamp duty on the transfer of assets.in
specie by the liquidator for a company to shareholders
in satisfaction of their rights in a winding- up-

The question whether or not there is a frust Wlthm the
meaning of the exemption must always be to some

extent a question of fact. The exemption has to be
read in its context and with reference to the general
purpose of the statute to exact duty upon conveyances
on sale.  His Honour thought that there was much
to be said in favour of counsel for the Crown'’s suggestion
that the exemption applied only to ° voluntary con-
veyances ' and to conveyances which are deemed
voluntary to a partial extent.

“ Voluntary conveyance ”, for the purposes of the
Act, means a conveyance of property otherwise than for
valuable consideration, As previously pointed out by
His Honour, the words of the exemption “° to the extent
to which he is entitled ” show that a conveyance or
transfer may be partly within and partly outside the
exemption, some consideration being given in respect
of which duty is assessable. His Honour emphasized
that it cannot have been intended that a transfer which
is in reality a conveyance on sale should be exempted
from ad valorem duty merely because the transaction
is carried out in such a way that there ultimately arises
a situation in which the legal owner of the property has
become a bare trustee for the other party. The duty
cannot be evaded * by paying your money first, and
executing vour deed afterwards ”: per Channell J.,
in Garnett v. Inland Revenue Commissioners, {1899)
81 I.T. 633, 6358. But where is the dividing-line to
be drawn ?

The test that secms to emerge ... appears to be whether
there is a completely independent transaction, that is to say,
whether the ultimate conveyance in pursuance of a “ trust "’
is sufficiently severed from any prior transaction for value,
or from any consideration given, to be regarded as an
independent transaction.

There was no doubt that the transferee at some stage
gave value for the transfer, and that the transfer was in
no sense a gift. But in His Honowr’s opinion the
consideration so given was foo remolely related to the
situation which arose when the sole shareholder demanded
the transfer from the liquidator. He said :

I think that the proper view is that the property then
already bolonged ko the appellant beneficially, and that asimple
trust arose, not from any prior transaction for value, but
from circumstances which, for present purposes, were indepen-
dent and severable.

The crucial facts in this case were that in the year
1947 Inglis Buildings, Ltd., was incorporated as a
private company. The object clause of the memoran-
dum of association included a specific power *‘to
distribute among the members in specie any property
of the company .  Later in the same year, Shaw Savill
& Albion Co., Ltd., purchaged all the shares, and all
but three of the shares thereupon became and continued
to be; to the date of the transfer to be assessed for
stamp duty, registered in that company’s name,. the
remaining three being registered in the name - of its
nominees.

By special resolution passed in December, 1951; the
company went into voluntary liquidation and a ligui-
dator was appointed.  All the debis of the company
having been discharged, the Shaw :Savill Company
requested -the liquidator to transfer the property to-it.
The value of the assets transferred was ascertained by
special valuation made under s. 74 of the Stamp Duties
Act 1923 (now s. 60 of the Stamp Duties Act 1954) to
be £42.000 ; and, in purported pursuance of 's. 79 (a)
of the 1923 Aét (now s. 66 (a) of the present Act) the
Department a,ssessed the duty at £462. .

Itida m&tter of interest to the conveya.ncer to observe
how trhertr_'a,nsfer was worded. = It correctly recited all
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the relevant facts : the winding-up ; the appointment
of the liguidator; that the Shaw Savill Company held
12, 497 of the shares in the company ; that the remaining
three shares were held by named persons in trust for
that company ; that all the debts of the company had
been discharged ; and that that company, being en-
titled beneficially to all the shares, had requested the
liquidator to transfer the property to it in lieu of selling
it. The transfer purported to be by the company by
direction of the liquidator, the lguidator econfirming
the transfer.

The tranfer was clearly a conveyance as defined in the
Stamp Duties Act 1923, where it was defined as follows :

¥ 1

“ Conveyance,” “‘ transfer,”” or *‘ assignment ”’ means the
transfer of any property from one person to another, whether
by the owner of that property or by any other person in the
exercise of & power of sale, power of appointment, or other-
wise howsoever.

The faets of this case were strikingly similar to those
in Drapery and General Importing Co. of New Zealand,
Ltd. v. Minister of Stamp Duties, [1925] G.L.R. 58.
That case, however, was decided on the previous law,
In the instant case, the Crown submitted that the prin-
ciple of that case no longer applied to the 1923 statute,
which as to the relevant exemption is the same ag the
present {1954) Act. The wording of the relevant
exermptions in the two cases was different ; but all
cases decided since the 1923 Act came into force seem
to point in one direction ; that is, that the 1923 Act
did not in practical effect alter the law as regards the
exemption from ad selorem duty of transfers in favour
of beneficiaries under trusts.

In Drapery and General Importing Co. of New
Zealand, Ltd. v. Minister of Stamp Dulies, supra, the
liguidator of a company, all the shares in which had be-
come vested in that company (generally called the
“D.IC.”’}, conveyed and assigned certain freehold and
leasehold lands to the D.1.C. in pursuance of an arrange-
ment whereby the D.J.C. undertook to pay the debts
owing by the company in liquidation. The Full Court
held that the conveyance and assignment were con-
veyances on sale, but only to the extent of the consider-
ation involved in the undertaking for the payment of
the debts, ad valorem duty being payable accordingly
only on that consideration. The Crown submitted in
that case that ad valorem duty was payable on the value
of the properties transferred ; but the Court held that,
ag to the difference between the value of the debts and
the value of the properties, the documents were exempted
from such duty by the exemption then prevailing.

The recent case, Shaw Sawll and Albton Co., Lid.
v. Commissioner of Inland Revenue, supra, shows that the
principle of the D.I.C. case still applies to the present
legislation, as suggested by the writer of this article
in his text-book on The Law of Stamp Duties in New
Zealand, 2nd Ed., 96.

It is useful, therefore, to make a brief examination of
the authorities applied by the Full Court in that case.

Macleod v. Commissioners of Inland Revenue, (1885)
12 R, (Ct. of Sess.), 1045, was concerned with the
distribution of the assets of a partnership. The plaintiff
and one Wilson were partners in a trading concern and
dissolved partnership. Wilson continued the business
and handed over to the plaintiff a heritable security for
£8,000 and cash to make up one-half of the partner-
ship .capital. The Inland Revenue Commissioners

assessed the assignment of the security as a conveyance
on sale ; but on appeal the assessment was set aside on
the ground that the transfer was not a sale but a partition
ordivision. InNew Zealand, however, there is a special
section dealing with partitions of land only (s, 102 of
the 1923 Act and s. 91 of the 1954 Act} and therefore
Macleod’s case may not apply to our present law in
New Zealand.

Very much in point in the D.J.C. case was Mcllraith
v. Commissioner of Stamps, (1906) 25 N.ZLR. 949;
8 G.L.R. 564. In that case a testator devised certain
lands to trustees, upon trust to sell and to stand pos-
sessed of the proceeds, upon trust for his son absolutely,
subject to a rent-charge to the testator’s widow, and also
subject to certain other charges upon contingencies
which did not arise.  The son arranged with the widow
to releage the rent-charge, giving her another security,
and, having elected to take the land itself in lieu of the
Proceeds, requested the trustees to transfer the land to
him, which they did. The Court held that the transfer
was not liable to ad valorem duty, because the son took
the land as a devisee under the will, the transfer being
made bona fide by way of completion of his title.
Thompson v. Commissioner of Stamp Duties, [1926]
N.Z.L.R. 872 ; [1926] G.L.R. 447, 580 {decided under
the 1923 Aect), is really based on the principle of
Mcllraith’s case.  In Thompson's case, the residuary
estate was held in trust for two sons : one son bought
the other out, and it was held that ad valorem duty was
payable only with respect to the consideration moving
from the purchasing son to the vendor one, plus one-
half of the legacies and debts which the vendor was
responsible for,

But, it is submitted, the most relevant case applied
by the Full Court in the D.I.C. case was Morrison v.
Commissioner of Stamps, (1907) 26 NZLR. 1009; 9
G.L.R. 414, 621 (which was distinguished by the Court
of Appeal in Thompson's case, (supra) ). 1In that case,
there was an imperative trust for sale and conversion, and,
subject to certain legacies and annuities, the residue was
given to testator’s four sons. Two of the sons, having
become entitled to the residue, requested the trustees to
convey the real estate then subject to a mortgage to the
trustees to secure the legacies and charges and this was
done. The Government value of the land was £74,383,
and the legacies and charges amounted to about £50,000.
The Commissioner assessed the duty as on a conveyance
on sale for £74,383. The Court of Appeal held that the
conveyance was a conveyance on sale but the stamp duty
was payable only on £50,000. The Court further held
(and this was the really important part of the judg-
ment) that, if at the date of the deed the legacies and
other moneys had been paid and the annuities provided
for, so that the proceeds of the Tand, if sold, would have
belonged to the transferces absolutely, they would have
been entitled to demand a conveyance from the trustees
which would have been free from ad wvalorem duty.
Again there emerges the principle of Mcllraith’s case
(supra), and the application of Mcllraith’s case by Sir
Charles Skerrett C.J. in Thompson’s case, [1926]
N.ZLR. 872, 876 ; [1926] G.L.R. 447, 449, is worthy
of the closest attention :

It is, in my opinion, quite clear that the two residuary
devisees were entitled, with the consent of the creditors of
the estats and all the legatees under the will (all being of
age), to elect, before the exercise by the trustees of the power
of sale, to take the land itself and all the other assets of the
estate in specie.  This right would subsist even if the will

had ereated a trust for sale and conversion instead of merely
giving to the trustees, as it does, a power of sale.



March 6, 1856

NEW ZEALAND LAW JOURNAL

WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Boricrts the support of all Men and Women of Goodwill
towards the work of the Board and the Societies affiliated
to the Board, namely :—

All Salmts Children’s Home, Palmersion North.

Anglican Boys Homes Soclety, Diocese of Wellington
Trust Board

Anglican RBoys Heme, Lower Hutt

Sedgley Home, Masterton
Church of England Men’s Society—Hospital Visitation
" Flylng Angel ™ Missions to Seamen, Wellington
Girls Friendly Soclsty Hostel, Wellington
$i. Barnzbas Babies Home, Seatoun
8t, Mary's Homes, Karori
Weilington City Mission

ALL DONATIONS AND BEQUESTS MOST
GRATEFULLY RECEIVED.

Full information will be furnished gladly on applica-
tion to 1 —

THE HON. SECRETARY,
GC/o Post Oftice Box 82,
Lower Huit,

Social Service Council of the
Diocese of Christchurch.

INCORPORATED BY ACT OF PARLIAMENT, 1952

CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden: The Right Rev. A. K., Warrexy
Bishop of Christchurch

The Council was constituted by a Private Act which
amalgamated 8¢, Saviour’s Guild, The Anglican Society
of the Friends of the Aged and St. Anne's Guild.

The Council’s present. work is:

1. Care of children in cottoge homes.

2. Provision of homes for the aged.

3. Personal case work of various kinds by trained

gocial workers.

Both the volume and range of activities will be ex-
panded as funds permit.

Solicitors and trustees are advised that bequesta may
be made for any branch of the work and that residuary
bequests subject to lifo interests are as welcome as
immediate gifts.

The following sample form of bequest can be modified
to meet the wishes of testators.

“T give and bequeath the sum of £ to

the Social Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

THE
AUCKLAND
SAILORS
HOME

Established—1885

L J
e &nn

Supplies 19,000 beds yearly for merchant and
naval seamen, whose duties carry them around the
geven seas in the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Couneil, comprised of prominent Auckland citizens.

@ General Fund
@ Samaritan Fund
@ Rebuilding Fund

Enguiries much welcomed :

Management : Mr. & Mrs. H. L. Dyer,
*Phone - 41.280,
Cur, Albert & Sturdee Streets,
AUCKLAND.

Alan Thomson, §.P,, B.Com.,
P.0. BOoX 700, :
AUCKLAXD.
'Phons - 41-934.

Secretary:

LEPERS’ TRUST BOARD

1 work for Lepers from New Zealand’s own de-
pendencies and those on Islands near our shares.
All gifts of cash and goods will be gratefully received
and personally acknawledged by me. Your help will
be much appreciated.
Thank you.
P. J. Twomey, M.B.E,,

“Leper Man" Secretary,

LEPERS’ TRUST BOARD
. CHRISTCHURCH
~ Completely undenominational

Lls.

P
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" The Young Women’s Ghristian
Association of the ity of
Wellington, (incorporated).

THE |
Y M C A % OUR ACTIVITIES:
L | ® L L (1) Resident Hestels for Girls and a Transient

Hostel for Women and Girls travelling.

A worthy bequest for
YOUTH WORK . . .

HE Y.M.C.A's main object ia to provide leadership p) si
T training for the boys and young men of to-day . . . the ( ) P’ng Sca‘ .E?ll"c:t]on %asses' Sport Clubs,
futurs Jeaders of to-morrow. This is made available to and special Interest Groups,
.Voutg bﬁ' a P{‘Opedﬂy orﬁntise{i scheme w}h_:cll: qffersball- (3) Clubs where Girls obtain the fullest
round physical and mental training . . . which gives boys iari : .
and young men every opportunity to develop their appr.euatlon of the joys of frlendShip and
potentialities to the full. service.

The Y.M.C.A. has been in existence in New Zealand L
for nearly 100 years, and has given & worthwhilo service % OUR AIM as an Undenominational Inter-
to every one of the thirteen communities throughout nationa! Fellowship is to foster the Christ-
New Zealand where it is now established. Plans are in fan attitude to all aspects of life.
hand to offer these facilities to new areas . . . but this
can only be done as funds become available. A bequest
to the Y.M.C.A. will help to provide service for the youth * OUR NEEDS:

of the Dominion and should be made to :—

THE NATIONAL COUNCIL,

Our present building is so inadequate as
te hamper the development of our work,

WE NEED £50,000 before the proposed

3
Y.M.C.A's OF NEW ZEALAND, New Buiiding can be commenced.
114, THE TERRACE, WELLINGTON, or
YOUR LOCAL YOUNG MEN'S CHRISTIAN ASSOCIATION Gener;l}g'agrj‘,ary,
Girrs may also be marked for sndowment purposes &, Boulcott Streed,
Wellington.

or general use.

President :

Her Rovyal Highness,
The Princess Margarer,

OBJECT:

“The Advancement of Chriat's
Kingdom among Boys and the Pro-
maotion of Habita of Obedience,
Reverecnce, IMacipline, Seif Respsct,
and all that tends towards & true
Christian Manliness," ) :

Patron :
Her Maiesty Queen Elizaberh
the Queen Mother

N.Z, President Barnavdo Helpers’
League :
Her Excellency, Lady Nortie.

A Loving Haven for a Neglecred Orphan.

Founded in 1883—the first Youth Movement founded.

D R. B A R N A R DU’S H 0 M Es ks International and Inlerdenominationa!.’ :7-__,.-:“'};5:

The NINE YEAR PLAN for Boys . ., -

Chax:te;: "" No Degtitute Child Ever Refused Ad- 812 In the Juniors—The Lite Boys, -
mIsslon. 12-18 in the Senior=—The Boys' Brigade. -

Neither Nationalised nor Subsidised. Still dependent |- T C o
on Voluntary Gifts and Legacies. A character building movement.

A Family of over 7,000 Children of all ages.

Every child, including physically-handicapped and FORM OF BEQUEST:

I GIVE AND BEQUEATH unto the Boys' Brigade, New . =

SP?Stlc’ glven_a (?hancp ?f aﬁtalqlng d?cenb citizen- Zealand Dominlon Council Incorporated, National Chn_m‘[.!arg,"_.‘,
ship, many winning distinction in various walks of 29 (ustomhouse Quay, Welllngton, for the general purpose of the =~ = -
life. Brigade, (here insert delails of legacy or beqtiesty and 1 direct that
the recelpt of the Secretary for the time béing or'the receipt of
LEGACIES axp BEQUESTS, ¥0 LONGER SUBJECT any other proper offlcer of the PBrigade sball be a good and
TO SyccEssioN DUTIES, GRATEFULLY RECEIVED. suffictent discharge for the same.' : _ -
London Headquariers : 18-26 STEPNEY CAUSTIWAY, E.1 -
N.Z. Headguarters : 62 THE TERRACE, WELLINGTON. For information, wrieta
. L e THE SECRETARY,
For further information write L £.0. Bor 1403, WELLINGTON,
.- THE. SEORETARY, P.0. Box 808, WELLINGTON. -« |- - oo o st e v .

et
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II. Tur CourTt OF APPEAL.

It is pointed out by Shorland J., in the course of his
judgment in the Court of Appeal, that the Crown con-
ceded (and in His Honour’s opinion, rightly conceded)
that the word ‘‘trust ”’ in the exempting subsection
could not be confined to an express trust, but extended to
8, constructive trust. His Honour added :

- The word of the subsection being * trust ", T think that
it- must be so construed, and it cannot be econstrued as
“ express trast ** or some particular form of trust.

The members of the Court of Appeal unanimously
held that the appeal by the Crown should be dismissed ;
but the Australian case, Archibald Howie v. Commis-
sioner of Stamp Duties, (1948) 77 C.L.R. 143, appears
to have given the members of the Court much anxious
thought : apparently it was greatly relied on by the
Crown.  In that case, the company, having the
necessary power, resolved to reduce its capital by distri-
buting #n specie among its members, at book values,
certain shares held by it in other companies. The
question was whether the transfers were dutiable : (a)
ag conveyances without consideration in money or
money’'s worth, or (8) as conveyances upon a bena fide
consideration in money or money’s worth of less than
the unencumbered value, or (c) as conveyances upon a
consideration in money or money’s worth of not less
than the unencumbered value. The last, which, as
Hutchison J. points out, was the one contended for by
the tax-paying company, was held to be the true hasis.

Hutchison J. expresses surprise that the Crown in
the Shaw Savill case should have relied on this Australian
vase for its assessment of duty on the value of the
property, for, if the principle of that case applied, the
duty should be levied on the amount of the consider-
ation value, which would be the amount of the capital
of the company,'i.e., on £12,500, which would have made
the duty payable, £137 10s. 6d. Whereas, as previously
pointed out in this article, the Crown had assessed duty
on the value of the property (£42,000) at £462. His
Honour is not quite sure that it could have not been
successfully argued that the transfer was liable to a
duty of £137 10s. 0d.; for, although obviously enough
there is a difference between the position of a eompany
in liquidation and that of & cotmpany carrying on business,
at the same time, it might be difficult to see why the
view of the High Court of Australia, if that were to
prevail, should not be applicable after liquidation as
well ag before liquidation. However, His Honour
concluded his judgment thus :

The view that I have expressed of the effsct of the
Archibald Howie case is one that has impressed itsclf on
me in my consideration of this case. It was not put
forward in the argument and may therefore be entirely
ill-founded. FEven if it were well-founded, an application
of it could affect the case to a small extent only. My
brethren being of the opinion that the appeal fails a.l.togethe'r,
my proper caurse, I think, is not to consider dissenting from
that simply because, on my view, it was arguable, though
not argaed, that a small amount of ad valorem duty was
payable,

I therefore agree that the appeal be dismissed with the
consequences as to costs proposed by Stanton ..

In the course of a short judgment, which quickly gets
to the kernel of the matter, Stanton J. said :

I wag at first inclined to think that it was difficult to rebut
tho logic of the judgment of the High Court of Australia,
particularly the judgment of Dixon J, in Arehibald Howie Pey.,
Litd. v, Commissioner of Stamp Dutics, (1948) 77 C.L.R. 143, and
that such a transaction as the present one was a * conveyance
on sale .- ‘On consideration, however, T have come to the
conclusion that, so far as the High Court relied on the original
purchase priee of the shares as constituting consideration for

the subsequent transfer of assets, that consideration is too
remotely connected with the later transfer to allow it to he
regarded as the consideration for that transfer; and that,
so far as the High Court found a consideration in the subseguent
transaction itself, the same reasoning and results did not apply
in the case of a transfer made in the course of liguidation and
in the circumstences here present. I agres, therefore, with
the ¢onclusions of the trial Judge and of Shorland J. on this
ground and have nothing to add to what they have said.
Shorland J., after a minute examination of the above-
cited Australian case and the English cases of Wigan
Coal & Iron Co., Lid. v. Inland Revenue Commissioners,
[1945] 1 All ER. 392, and Associated British Engineer-
ing, Lid. v. Inland Revenue Commissioners, [1941)
L K.B. 15; and, after expressing the opinion that, if
the Shaw Savill Company gave valuable consideration
for the transfer, it could not be exempted under s. 81
(d), said :

In my view, the respoundent [i.c., the transferee] in the
present case became entitled to have the memorandum of
transfer executed in its favour for no reason other than that
it had become the heneficial owner of the land in question.
No doubt the respondent gave value for its shares, but the
rights represented by its shares did not confer beneficial
ownership (or any legal right thereto} in land of which the
qompany (& legal entity distinct from its shareholders) held
both the legal estate and (until the passing of the resolution
for voluntary liquidation) the full beneficial ownership.

His Honour goes on to point out that, when the liabilities
of the company had been discharged, its assets then
stood. charged pursuant to 8. 243 of the Companies Act
1933 with the statutory duty of being distributed among
its members.  Finally, as the memorandum of associa-
tion provided for distribution among the members, of
property of the company in specie, the members being
then entitled to call for distribution » specte in lien of
proceeds on realization, did so; with the result éhat
from that moment the company and the liguidator were
bound to convey the legal estate which was all that
remained vested in the company. Now thig is really
the rafto decidendr of the decision of the Full Court in
the D.I1.C. case (supra), which, as we have previously
noticed in this article and which is pointed out by
Hutchison J. in the Shaw Savill case, was arrived at by
a consideration of the trustee-beneficiary cases set out
in that judgment,

It is indeed refreshing to find the Court of Appeal
supporting these long established trustee-beneficiary
cases. This s all to the good : alterations in stamp
law (a8 in other taxation branches) should not be inferred.
The principle of stare decisis should, it is submitted,
be applied wherever possible to precedents which have
stood unchallenged for a long period of time. It is
important that the solicitor should be in the position of
being able to advise his clients with a certain amount
of confidence on the taxation effect of their contemplated
business dealings,  What the Court of Appeal hag
decided in the Shaw Sevill case, and in earlier cases
decided since 1923, is that, although the relevant exemp-
tion in the 1923 Act (now the 1954 Act) is differently
worded than the corresponding exemption in the earlier
Acts (on which most of the trustee-beneficiary cases
were decided), in effect there hag been ne alteration to
the law,

Shorland J. proceeds as follows :

In my view, once the respondent had required distribution
in specie, the beneficial ownership which had been teken out
of the company by virtue of the operation of 5. 243 of the Com-
panies Aet 1933 was to be found in the respondent, and the
eormpany, holding as it did the bare legal estate, the relationship
of cestui que trust snd trustce arose between the respondent
and the ocompany. It was urged that the relstionship
between the company and the respondent which arose -by
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virtue of the operation of s. 243 was no more than that of
debtor and creditor; but, in my view, this submission fails
to notice that, before the giving of the transfer, the respondent
had become more than a croditor—it had become bensfieial
ownor of property of which the company retained the bare
legal estate,

The various judgments vecognize the clear distinction
between a case of either a reduction of capital or the
issue of a bonus distribution in which cases the company
continues in operation, and the ecase of a distribution
congsequent on winding-up : the D.I.C. and Shaw Savill
cases are examples of the latter.

In 6 Halsbury's Laws of Englond, 3vd Ed,, 681 ),
the relevant English stamp duty law and practice is
gummed up thus :

{i) Where there is an agreement to distribute surplus sssets
in specie, the company is a trustee thereof for the shareholders
(Re Strathblaine Estates, Ltd., [1948] Ch. 228; [1948] 1 All
E.R. 162). Ad valorem stamp duty 18 not in practice charged
on such distributions where they correspond with the rights
of shareholders to surplus assets; but it is charged on dis-
tributions in speecie whilst the company is & going concern
{see p. 406, ante, and Assoeiated British Engineering, Ltd.
v. Inland Revenue Commissioners, [1941]1 1 K.B. 15; [1940]
4 All E.R. 278), the company being in the laiter case not a
trastee but a debtor in respect of the assets to be distributed
(see note (d}, p. 599, ante).

In England, on a distribution of assets to shareholders,
when the company is not in liquidation but is continuing
its operations, the transfers or conveyances are treated
as voluntary conveyances; and ad welorem duty is
accordingly charged on the value of the assets transferred.
It is submitted that the consensus of judicial opinion
expressed in the Shaw Savill cage shows that in New
Zealand such transfers or conveyances should be as-
sessed as conveyances on sale, the duty, however, being
hased not on the value of the property transferred but
on the amount of share capital involved, that being the
true consideration for the transfer. Thus, if the transfer
in the Shaw Savill case had been as the result of a
reduction of capital, the duty would have been £137
10s. 0d. and not £462, which latter figure would be
correct, if the English method of assessing as a voluntary
conveyance were adopted,  Of course the Shaw Sawill
cage iz not a direct authority on that point, which wil}
doubtless be authoritatively decided in New Zealand
sooner or later,

The D.I.C. case also shows that, if, on a liquidation,
the shareholder before getting a transfer from the liqui-

dator pays or covenants to pay the company’s debts,
ad valorem conveyance duty is payable on the amount
of the debts although that consideration may, of course,
he apportionable pursnant to s. 54 of the Stamp Duties
Act 1954.

Not infrequently it happens that a practitioner when
presenting for stamping a transfer to beneficiaries under
a will or settlement unexpectedly receives an assessment
of ad valorem conveyance duty when he had contem-
plated payment of duty of 13s. only, as a deed not
otherwise chargeable.

In such circumstances, the practitioner should very
carefully consider the principle of the cases cited in this
article ; and, if he has any doubts as to the correetness
of the assessment, he should within twenty-one days of
the assessment appeal to the Commissioner of Inland
Revenue. (It is necessary to forward a reference fee
of 5s., and it is always preferable to refer to the cases
relied on by the appellant.) It is not usually known by
practising solicitors that all such appeals receive the
most careful consideration in a judicial manner, whether
or not they are eventually taken to the Courts.

From the Shaw Sawill and D.I.C. cases there also
emerge principles of company law and practice, and of
gift duty law, of great moment to the conveyancer.

Although there ia no express power in the Companies
Act requiring a liquidator to eonvert the assets of the
company into money, in ordinary cases this is invariably
done, But, where the memorandum of association or
the articles of association, empower the company to
distribute the whole or a part of its assets among itls
members in specie, that the power can be exercised by the
liguidator at the request of the members; and the
members can call upon the liquidator to distribute in
specie the assets representing the surplus after due
provision hag been made for the payment of all the debts
and liabilities and expenses, and for the adjustment of
the rights of the contributors, The moral is always to
inelude these powers in the memorandum or the articles,

The principle of gift-duty law which emerges is that
the distribution of assets of a company among its
members, either by way of bonus or reduction of capital
or by the liquidator on the liquidation of the company,
is not liable to gift duty.

UNIVERSITY EXAMINATIONS.

Companies Act and Annual Examinations.

The University has lately considered the teaching
problems involved by the method under which the
Companies Act 1955 is going into force. After dis-
cussions with the Council of Legal Education and the
Education Committee in Accountancy, the University
has agreed that many students and teachers will prefer,
as a matter of practice, to study the new Aect which
will come into force {even though possibly amended)
Just after they have completed their examinations.
Other students have already begun work on the 1933
Act, knowing that the 1955 Actisnot in force this year.

Agreement has therefore been reached that an

examiner who may ask a question affected by the
Companies Act will give full credit for the answer re-
ceived whether that answer is made in terms of the
1933 Act or the 1955 Act.

Should an examiner set a question which must be
answered in the light of one of those Acts only, he will
set with it an alternative question which may be
answered in the light of the other Act.

Students and teachers therefore may work with
confidence provided the whole of their work relates
consistently to either the 1933 Aet or the 1955 Act.
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The New Zealand GRIPPLED CHILDREN SOGIETY (inc.

ITS PURPOSES
The New Zealand Crippled Children Socjety was formed in 1935 to take
up the cause of the crippled child—io act a8 the guardlan of the eripple,
and fight the handicaps ander which the crippled child labours ; to
endeavour to obviate or minimize his disability, and generally to bring
within the reach of every cripple or potential cripple prompt and
efficient treatment.
ITS POLICY

{a) To provide the same opportunity to every crippled hoy or girlas
that offered to physically normal children; (b) To foster vocational
trainlng and placement whereby the handlcapped may be made self-
supportirg instead of being a charge upon the community ; {c) Preven-
tion in advanee of ctippling conditions as a major objective ; (d) To
wage war on infantile paralysis, one of the principal canses of erippling ;
(&) To malntain the closest co-operation with State Departments,
Hospital Boards, kindred Socledies, and assist where possible,

Tt is considered that there are approximately 6,000 crippled children
In New Zenland, and each year adds a number of new cases to the
thousands already being helped by the Soclety.

Members of the Law Society are invited to bring the work of the
N.Z. Crippled Children Soclety before clients when drawing up wille
and advising regarding bequests. Any further Information will
gladly be glven on application.

MR. . MEACHEN, Seeretary, Executive Counell

EXECUTIVE COUNCIL
Me. H, E. Youwa, J.P., ST FEED T. BOWEREANE, MR, ALEXANDER
GILLIES, SIB JOHX ILoTT, MR. L. SINCLAIR THOMPSON, MR. FRAKE
Juwes, SIR CHARLES NoRwooD, Mr. . K. Hansarh, MR. ERiC
ToDDER, Mr. WYVERNY HuUNT, SIE ALEXANDER ROBERTS, MR,
WALTER N. Norwoop, MR, H, T. S3PEIoHT, MR. G, J. PARK, MR.
. G. Bali, DR, (. A. Q. LENNAXE.

Box 6025, Te Aro, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Each Branch adminisiers its own Funda)

AUCELAND .. .. .. .. P.0. Box 5097, Auckland
CANTERETRY AND WESTLAXD . P.0. Box 2033, Christchurch
SoUTH CANTERBURY .. .- P.0. Box 125, Timaru
DUNEDIN .. .. e .. - .0, Box 483, Dunedin
GISBORNE .. e . . . 1.0. Box 20, Gisborne
HAWEE’S Bay e .. .. - P.0. Box 30, Napler
NELSON . .. .. .. .. T.0. Box 183, Nelson
New PLYMOOTH .. .. .. P.0. Box 324, New Piymouth
NORTH OTAGO ‘e o .. .. P.0. Box 304, Camarn
MANAWATU .. . . .. P.0, DBox 299, Palmerston Xorth
MARLBOROUGH .. .- ‘e P.0. Box 124, Blenheim
SO0UTH TARANAEYD .. . . P.0. Box 143, Hawera
SOTUTHLAND .. .. .. .. D.0. Box 188, lavercargill
STRATFORD .. o . . P.0. Box B3, Stratford
WANGANUT .. e A A .0, Box 20, Wanganui
WAIBARAPL ., e e . P.0. Box 125, Masterton
WELLINGTON . . .. P, Box 7821, Wellington T4
TAURANGA .. . 42 Saventh Avenue, Tauranga

Co0K ISLANDS Clo Mr. H, Buteson, A, B, Donald Ll Rarotonga

ctive Help in the fight against TYEERVIOSIS

OBJECTS: The principal objects of the N.Z., Federa-
tion of Tuleren'osis Associations (Ine.) are as follows:

1. To establish and maiotaln in New Zealand a
Federation of Associations and persoms interested in
the furtherance of a campaign against Tuberculosls.

2, To provide snpplementary assistance for the benefit,
comfort and welfare of persons who are suffering or
who have puffered from Tuberculosis and the de-
pendants of such persons,

2. To provide and raise funds for the purposes of the
Federation by subscriptions or by other means,

4. To meke a survey and acquire accurate informa-
tion and knowledge of all matters affecting er con-
cerning the exisience and treatment of Tuberculosia,

5. To secure co-ordination between the public and
the medical profession in the investigatfon and treat-
ment of Tuberculosis, and the after-care and wellare
of persona who have suffered from the sald disease.

A WORTHY WORK TO FURTHER BY BEQUEST

Members of the Law Society are invited to bring the work of the Federation before clients
when drawing up wills and giving advice on bequeats. Any further information will be
gladly given on application te :—

HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-858,

OF¥FICERSB AND EXEQUTIVE COUNCIL

FPresident ; Dr. Gordon Rich, Chrisichurch.
Executive : C. Meachen (Chairman), Wellington.
Council 1 Captain H. J, Gillmore, Auckland

W. H., Masters 1 Dunedin

Dr. B, F. Wilson )

L. B, Farthing, Timaru

Briap Anderson Y Christchurch

Dr. I, C. MacIntyre )

Dr, G. Walker, New Plymouth

A, P, Carroll, Wairoa

H. P. Low 1 Wanganui

Dr. W. A Priest )

Dr. F. H. Morrell, Wellington.
Hon. Treasurer : H. H. Miller, Wellington,
Hon. Secretary : Miss F. Morion Low, Wellington.
Hon. Solicitor : H. E, Anderson, Wellington.




x 'NEW ZEALANDJLAW JOURNAL March 6, 1956

Charities and Charitable Institutions
HOSPITALS - HOMES - ETC.

The ottention of Solicttors, as Hrecutors and Advisors, 13 direcled o the claims of the institubions in this issue ;

BOY SCOUTS | -. 500 CHILDREN ARE CATERED FOR

v i HoMES OF THE

There are 22,000 Boy Scouts in New

Zealand. The training inculeates truthfal- PRESBYTERIAN SOCIAL SERVICE
ness, habits of observation, obedience, self- ASSOCIATIONS
reliance, resourcefulness, loyalty to Queen _
and Country, thoughtfulness for others. There is no better way for people

It teaches them services useful to the to perpetuate their memory than by
public, handicrafts useful to themselves, and helping Orphaned Children.
promotes their physical, mental and spiritual
development, and builds up strong, good £500 endows a Cot
character. in perpetuity.

Solicitors are jnvited to COMMEND THIs
UNDENOMINATIONAL ASSOCIATION to clients.
A recent decision confirms the Association

as a Legal Charity. THE PBESB;’;EI;;AI; OS:I;};AL SERVICE
U

AvcELaNDp, WELLINGTON, CHRISTCHURCH,
Tmiaro, DongDiN, INVERCARGILL.

Official Designation :

Official Designation

The Boy Seouis Assoclation (New Zealand
Braneh) Incorporated,
P.0. Box 1642,
Wellington, C1,

Fach Association administers its own Funds,

CHILDREN’S THE NEW ZEALAND
HEALTH CAMPS Red Cross Society (inc.)

A i i H Dominion Headquarters
Recognized Social Service 61 DIXON STREET, WELLINGTON,

Mew Zealand.

A chain of Health Camps maintained by
voluntary subscriptions has been established

(13
throughout the Dominion to open the door- 1 Grvm avp Bequmat to the NEW

way of health and happiness to delicate and ZEALAND RED CROSS SOCIETY (Incor-
understandard children. Many thousands of porated) for:—
goung i\'ew.Ze:]iande(lis have allrlgaaﬁly bemfiged The General Purposes of the Soclety,

a stay in these Camps which are under e
nfedical an nursing supgrvision. The need the sum 0? SN o (or destamptlon of
is always present for continued support for property given) for which the receipt of the
this service, We solicit the goodwill of the Secretary-General, Dominjon Treasurer or
legal profession in advising clients to assist other Dominjon Officer shall be a good

by means of Legacies and Donations this
Dominion-wide movement for the better-
ment of the Nation,

discharge therefor to my trustee.”

KING GFORGE THE FIFTH MEMORIAL In P eace, War or Natiopal Emergency the Red Cross
CHILDREN'S HEALTH CAMPS FEDERATION serves humanily irrespective of class, colour or
]
ed.
P.0. Box 5013, WELLIFGTON. ore
CLIERT * Then, I wigh to jnclede i6 my Will 8 legacy for The Britlsh and Forelgn Bible Sodety.™
80L1C1TOB :  *“ That’s an excellent ides. The Bible Bociety has at least four characteristics of an ideal bequest.”
MAK I N G CLIENT: * Well, what are they ?*
Soniciror: ' It's purpese Is definite and unchanging—ta cirevlate the Sesiptures withont either note oF comment.
Ite record is amazing—since Lts Inception in 1804 1t has distributed over 600 million volumes, Its scope is
A far-reaching@—it troadeasts the ¥Word of God in 820 languages, Its activities can nevel be superfluous—

man will alwaye need the Bible,”

CLIEXT ** You expreds my views exactly.  The Bociety deserves s eubstantial legacy, In addition to one’s regular
w l LL contribution.*

BRITISH AND FOREIGN BIBLE SOGCIETY, N.Z;
P.0. Box 930, Wellington, C.1.
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TOWN AND COUNTRY PLANNING APPEALS.

Cassidy and Others ». Manukau County and Minister
of Lands.

Town and Country Planning Appeal Board.  Auckland. 1955.

April 21,

Toun and Country planning Scheme—Meaning of * undis-
closed distriet scheme ¥ — Application of Town-planning Prin-
ciples— Fach Appeat considered in Light of its Own Facls and
Circumstances— Remedies open to Unsuccessful A ppellant—
Appeal Bogrd not empowered to consider Questions of Hardship—
Refusal of Minister to approve Scheme Plan—Whether Appenl to
Appeal Board lies—° Touwn-planning principles "— Town and
Country Planning Act 1953, 5. 33— Town and Country Planring
Begulations 1954 (S.R. 19464!141), Fourth Schedule, &l. 10 {2).

The term “ undisclosed district scheme ™ as defined in s, 38 (1)
of the Town and Country Planning Act 1953, means the scheme
which a local authority is required under the statuie to prepare,
hut, it none has been prepared, the scheme which will come into
existence when that requirement has been fulfilled,

Wong v. Northeote Borough, [1952] N.Z.L.R, 417, applied.

In preparing its district scheme, the local authority must have
regard to the views of the Regional Authority. If, therelore, the
Regional Authority zones land as *“ rural * and the local authority
also zones it, and that zoning is in sceord with town-and-country-
planning principles, there is at this stage the likelihood of those
principles being embodied in the Council's undisclosed district
scheme,

Each particular appeal under s. 38 rmust be considered and
decided in the light of the facts and circumstances surrounding it.
An unsuccessful appellant still has rights under gs. 23-26 and 38
{9, (10} of the statute,  The Town-planning Appeal Board can-
nat consider questions of hardship, ~ Provision is made in €l. 10
(2) of the Fourth Schedule to the Town and Country Planning
Regulations 1954, for a local authority in certain circumstances to
eonsider undue hardship, but this does not come into force until
there is in existence a district scheme that has become operative.

The refusal of the Minister to approve a scheme plan under s, 4
of the Land Subdivision in Counties Act 1946 iz an administrative
act.

Quaere, Whether an appeal from such refusal to the Town
Planuing Appeal Board lies.

The judgment of the Appeal Board was delivered by

REip S.M. (Chairmen). Put shorily, the appellants contend
that there cannot be * an undisclosed scheme * until such time as
the scheme prepared by a local authority in aceordance with the
statutory duty imposed on it by the Act has passed out of its
embryo stages and is a scheme in being ready for, but lacking,
public notifieation, and that the local authority eannot invoke
&. 3% until that stage is reached,  This eontention is on all fours
_with the submissions made by counsel for the plaintiff in Wong v.
Northeote Borough, [1952] N.Z.L.F.. 417.  That case is authority
for the proposition, that, under s. 34 of The Town-planning Act
1926, the word * scheme >’ as it is used in s. 34 (1) is " the
scheme which the local authoriby is under obligation to prepare or
has resolved to prepare—a concrete scheme if one has been pre-
pared, but, if none has been preparad, the scheme whieh will come
into existensce when the obligation is performed or the resolution

‘implemented ; and the phrase covers the period of time from the
date when the obligation is imposed or the resolution iz passed
down ta the final approval of a scheme ™.

As part of his answer to appeilant’s submissions Mr Smythe-
man relies, inter alia, on Wong's case.

T4 is clear that Wong's case is an accepted authority—see the
judgment of Wutchizon J. in the Auorney-General v. Prince,
[1953] N.Z.L.R. 540, and the observations of Fair J. in City
Improvements, Ltd. v. Lower’ Hutt City Corporation, [1954]

_N.ZLR. 493, 497—and, if it i apposite to apply it to 5. 38 of
the Town and Couatry Planning Act 1953, then it is binding
on the Board. ) :

1t follows, therefore, that the Board must exarnine and compare
the relative provisions of s, 34 of the Town-planning Act 1928
and s. 38 of the Town and Country Planning Act 1953, Section
34 spoaks of “ any local authority . . . under an obligation to
prepare a town-planning scheme . , .. Section 38 defines an
*undigelosed district scheme ™ as . ... any district
scheme . . . which is required under this Act to be prepared ™.

3

The words “ under an obligation to prepare™ and ** required
to be prepared ' avc ¢n pari meferia,  Similarly, in s, 34, ocour
the words “‘in contravention of town-planning principles '’
while s, 38 speaks of ‘ any subdivision of land . . . not
in conformity with . . town and country planning
principles fikely to be embedied . . . Again, the words
“in contravention of” and “not in conformity with™ are
i pard materia. It was suggested that s, 38 is more restrictive
and should be more narrowly applied than s. 34. The Board
takes the view that a. 38 is wider in scope than s, 34, The new
definition of * detrimental work * gives local authorities wider
powers than they had under s. 34, and the introduction of the
word ‘* fikely " further widens the scope af their powers. Under
the former Act, a local authority could refuse its consent to the
eroction of any building or the carrying out of any work if it
appearad that such erection or work would be “* in contravention
of town-planning principles .

The Town-planning Act 1926 contains no reference to * sub-
divisions of land " as does the Town and Country Planning
Act 1953, and, under the latter, a loeal authority can, inter alia,
refuse its consent to any subdivision not in conformity with
“, . . town and country planning principles Iikely to be
ernbodied o

The language of s, 38 of the Town and Country Planning
Act 1953 gives a local suthority wider, not more restricted,
powers than did 8. 34 of the Town Planning Act 1926.

3

The ward ‘‘likely ™ is synonymous with the words “in all
probability ™ or * probably V', and these words are if anything
of wider import than the words ‘" appear to 7', and give the local
authority more elastic powers. )

The Board rules that the respondent Council had jurisdietion
to refuse its consent to these subdivisions, and that this Board
hag jurisdiction to hear and determine appeals.

The Beard holds that the decision in Wong's case, [1952]
N.Z.L.R. 417, is binding on it, and, applying that decision
mutatis mutandis to s. 38 of the Town and Country Planning
Aet 1953, it takes the view that an ‘‘undisclosed district
scheme ” is the scheme which a local authority is required
under the Act to prepare, and if none has been prepared the
scheme which will come into gxistence when that reguirement
has been fulfilled.

The Board now takes the view that the Legislature itself
determined what might be called the starting point by enacting
5. 1 (2) of the Act, which decrees that the Act should come into
force on February 1, 1454,

Mr Wheaton, as part of his subrnissions, contended that
there i etill & great difference of opinion as to what town-
planning principles are and that this Board is not entitled to
conjecturs as to what is meant by town-planning prineiples ;
but, as Mr Smytheman peints out, under s. 2 (1) of the Act, the
Board is expressly charged with the duty of determining
differences of opinion over principles of town and country
planning or likelihood in relation to the inclusion of any pro-
vision in a schems. By virtue of 8. 3 of the Act regional plan-

‘ning schemes * ghall be designed as a guide to Councils engaged

in the preparation of district schemes®, and, by s. 4, every
local anthority is required to adhere to the provisions of any
regional planning scheme that iv operative in its district.

Tn the particular cases under consideration, there is not.an
operative regional-scheme in existence but there is. in existence
a properly constituted Regional Plamiing Authority ; and, as
appears from the evidemce of Mr -Jones, that authority. -is
actively engaged in the preparation of a regional - planning
scheme. That scheme envisages the zoning of the area in
which all the lands under econsideération here are sifuate as
*“rral ?,  Hig evidense—and that must be taken as indicative
of the present views of the Regional Planning Authority—is
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that each of these subdivisional schemes is not in conformity
with recognized town-planning principles, and that they con-
atitute an encroachment of urban development on land having
an actual or potential productive value,

Now, in preparing its district schemse, the loeal authority
cannot disregard the views of the Regional Authoerity ; on the
contrary it is under a statutory obligation to have regard to
them, If, therefore, the Ragional Authority zones this land as
“rural ”’ and the local authority also zones it and that zoning
is in accord with town and country planning principles, can it
be said at this stage that there is no likelihood of those principles
heing embodied in the Council’s undisclosed distriet scheme ?
The Board considers there is every likelihood of their being so
embodied.

In Wong's case, [1952] N.Z.L.R. 417, 422, F. B. Adams J,
makes reference to the necessity of the Court being guided by
expert evidence. In that case, expert evidence was adduced
and was uncontradicted, In these present cases the position
is the same.

It wae not disputed that the Act encroaches on the rights
of the subjects and should be construed strictly; but, as
Turner J. stated in fdea! Laundry, Ltd. v. Petone Borough,
[10855] N.Z. LR, 186, 188, 1. 6, ™. the Town and Country
Planning Act, 1953, is a code in itself containing the whole of the
law applicable to the formulation, approval, and operative affect
of town-planning schemes® and there is nothing in that Aect
to preclude ether this Board from hearing and determining
sppeals, or the local authority from refusing its eonsent to the
plang under consideration here, provided always that it acts
in good faith.

As Mr Smytheman points out, decisions under s. 38 are not
final. The powers given to local authorities by that section
are designed to afford protection to a local authority’s embryo
scheme whilst it is in the process of formultation. If there
were no such protection, there might well be in any local
authority’s district a riot of speculative subdivision that could
atultify any proposed town and country planning scheme.

An appellant’s tight of appes) under 5. 38 is not as was sug-
gested an empty right. The Board is not prepared to indulge
in speculation as to the circumstances under which an appeal
is likely to sueceed. Each particular appeal must be con-
gidered and decided in the light of the facts and circumstances
surrounding it.

Furthermore, the dismiszal of an appeal under 8. 38 is not a
final determination. An unsuccessful appellant still has rights
under ss. 23-26 and =, 38 (9) and {10) of the Act.

Tn some of the appeals under consideration, the hardship
caused to the appellant was advenced as one of the matters
to be considered by the Board. The Board has been unable
to find in the Act or the Regulations any provision by virtue
of which it can consider questions of hardship.

Tn the standard form of code of ordinance in the Fourth
Schedule to the Town and Country Planning Regulations,
1954 (S.R. 1854/141) under the heading “ Bubdivisional Stand-
ards and Building Sites ”, ¢l. 10 (2) does make provision for a
Couneil in certain circumstances to consider undue hardship,
‘but 1t would seem that this would not become operative until
‘there is a district scheme in existence that has become operative.

Of necessity, every refusal of consent by a local authority
must oceasion hardship of some sort or another to an unsuceess-
ful applicant; it can be a matter of degree only. As F. B.
Adams J, said in Wong's case, [1952] N.Z.L.R. 417, 423, a
“decision based selely on the principles of town-planning “is a
bitter pill to swallow  ; but, as the Legislature has not em-
‘powered the Board to take hardship into consideration it cannat
_of its own volition import it, e '

Finally the Board refers to the submissions made on behalf
of the Minister of Lands. In this connection the Board finds :
(1) That, under s. 4 of the Land Subdivision in Counties Act
1948, it is mandatory on the Minister to refuse approval of a
scheme plan once the loval authority has certified under para.
‘(h) that it has prohibited the subdivision. The Minister’s
refasal is an administrative act, and it is open to question
‘whether any appeal to this Board les; but, if it does, then
‘where the Board allows an appeal against a local suthority,
‘and & concurrent appeal has been filed against the Minister,
“the latter appeal will be allowed but without prejudice to the
Minister’s rights under ss. 3 and 5 of the Act.

March 6, 1955

Cassidy and Others ». Manukaun County and Minister
of Lands (No. 2).

Town and Country Plenning Appeal Board.  Auvckland. 1956.
April 21,
Subdivision——Residential Sites in Area zoned as “‘rural>—

Ribbon Development—Contrary o  Toun-ond-Couniry-planning
Principles—Minsmum Areas allowable in Rural Zone—Restriction
to Five-acre Lots in Clonformity with Such Principles—Touwn and
Clountry Plenning Act 1353, s. 38 (1),

These five appeals arose out of decisions of the Manukseu
County Counecil refusing to approve scheme plans for the cloge
subdivision for urban purposes of property cwned by esch of
the appellants. KEach appeal was alsc against a decision of
the Minister of Lands who, pursuant to 8. 4 of the Land Sub-
division in Counties Act 1946, as amended by 8. 8 of the Land
Subdivigion in Counties Amendment Act 1853, had refused his
spproval to the subdivisional scheme plans.

The appellants severally and variously pleaded that their
lands were ideally suited for residential purposes; that they
were well drained and well serviced with water, elsctricity,
formed and surfaced roads and public trangport, and thet the
Manukau County Counecil would not be involved in the provision
of any further publie services, or extension of them that was not
in the economic interests of the region or locality of any public
service, or eause existing or propesed public services to be
uneconomically used. One appellant pleaded also that other
smallholding subdivigsions had been approved in the past, and
there wag still an unsatisfied demand; snd snother pleaded
injurious affection and fihancial loss,

In each case the Council refused its consent under 8. 38 (1} {c)
of the Town and Country Planning Act 1953, on the grounds
that each proposed subdivision was not in accordance with the
town-and-country-planning principles likely to be embodied in
the Council’s “ undisclosed district scheme *’.

The Board considered that the Minister’s refausal was an
adminigtrative act, and that it was questionable whether any
appeal lay against him.

In each case,

Held, 1. The Council had refused to consent to the sub-
division upon the grounds that it was not in conformity with the
town-and.country-planning principles likely to be embodied in
the Council’s undisclosed district scheme for the area.

2. The property for which subdivision was proposed lay
within the area zoned as ‘“ rural " under the County Council’s
undisclosed distriet scheme.

3. That to allow subdivigions into residential sites in an aree
zoned as ‘‘ rural ”* would not be in conformity with the town-
and-country-planning principles likely to be embodied in the
Couneil’s undisclosed district scheme, and would be *“ a detri-
mental work "' within the meaning of the Act.

In one appeal, the appellant’s occupation was poultry farming
on 8 12-acre property, and he wished to subdivide approximately
one half of it into residential sites fronting on to Hill Road,
Manurews. The property was about half a mile from the
boundary of the Borough of Manurewa.

Held, That the proposed subdivision was in the nature of
what was known as “ ribbon development ** ; and such develop-
ment was not in conformity with town-and-country-planning
principles.

In another appeal, the property had a total area of 70 ac.
3'ro. and 34 pp. and was being used as a dairy farm within the

_area zoned. as rural under the Council’s undisclosed district
-scheme.

As part of its undisclosed district scheme, the. Couneil . had
decided that 5-acre lots were the minimum areas that ghounld
be allowed in & rural zone. ) ]

Held, That such decision wag in conformity with town-snd-
country-planning prineiples.

Al appeals dismissed. "

" No order was made as {0 costa.

In connection with these appeals, the Board gave a general
decision on the legal submissions made during the hearing and
that general decision was deemed to be part of these decisions
and was to be read in conjunetion therewith. (For a copy of
this general decision see the preceding case.) )

(Continved on p. 64.)
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IN YOUR ARMCHAIR—AND MINE

By SCRIBLEX,

Sir Ralph Grey.—The recent visit of Her Majesty the
Queen to Nigeria has resulted in the conferment of a
Knighthood {K.C.V.0.} on Mr. Ralph Grey, CM.G:, a
former member of the New Zealand Bar. A product of
Scots College, and Wellington College, and Auckland
University, he will be remembered as one of the last of
the male Judges’ Associates, another being Kenneth
Kirkealdie whose widow he married when his friend was
killed in air action over France in 1940. In view of the
fact that Sir Ralph Grey joined the Colonial Service much
later than is customary with cadets, his achievement at
the comparatively early age of forty-six is a remarkable
one.  Responsibility for the success of the trip of the
Queen and the Duke of Edinburgh was in a large measure
due to his foresight and organization both in London and
Nigeria.  This arduous and worrying task was delegated
to him solely. Tts happy issue has added an important
chapter to the history of Africa.

A Touch of Colour.—Counsel recently returned from
an appearance hefore the Privy Counecil reports a con-
versation in which a member of the Judicial Board said
10 him that, while the Board did not always agree with
the submissions of barristers from New Zealand, its mem-
hers were rarely at a loss to hear what they said.  This
reminded Seriblex of an cocasion when Sergeant Sullivan
was appearing before the Court of Appeal and read the
shorthand notes with such histrionic ability that Lord
Sankey, a member of the Court, was prompted to re-
mark : It is such a relief to hear a note as though it
was & record of something that took place.  These
fellows mumble through the whole of the evidence as
though it wag the same thing whether the witness said
that he had his dinner or he had said he butchered the
baby and stewed it and ate it. A little life is good
for us.”

Note on Capital Punishment.—The outcome of the
free vote of the British Governiment on the controversial
igsue of capital pubishment has shocked the die-hard
deterrent school, but even in England the movement
for abolition has bad a long history.  Xven the first
number of Punch, issued on July 17, 1841, “ at the
irresistibly comic charge of threepence” contained a
gtrong leader urging the abolition of eapital punishment.
(Its editor, Mark Lemon, was then employed at thirty
shillings a week which eventually rose to the unprece-
dented sum of £1,500 a year.) It is interesting to note
that Sir Ernest Gowers, the Chairman of the Royal
Commission that went fully into the subject, has lately
said in an article that he started the inquiry with no very
strong convictions.  He had been inclined to favour
capital punishment, and disposed to think of abolition-
ists as rather sentimental people.  He had ended, how-
ever, after some four years” study of the facts, asg a f irmly
eonvinced abolitionist,

The Parker-Hulme Case.—Whether or not it is desir-
able to have periodic Press reference to the corrective
training of the prisoners in the Parker-Hulme case, the
fact remains that the case itself is unigquerand will in-
evitably fill a niche in the eriminological records of the
British Commonwealth. So far as Seriblex is aware,
the first aftempt to reduce ““ what may well prove the

most shocking crime of the century * into any such re-
cords is made by Rupert Furneaux in his ““ Famous
Criminal Cases No. 27 (Allen Wingate, London, 1955}
The trial occupies a chapter in this study of a number of
recent causes célébres.  The author gives, within a short
compass, a good practical account of the surrounding
circamstances and the eonduct of the trial.  He con-
cludes his study thus :  ** Complete egotists, they were
insane only in the sense that their ideas were those of
animals rather than of human beings.  Their law was
the law of the jungle and like wild animals they must be
caged until they have shown themselves capable of living
together with other human beings.  Omne day, perhaps,
they may have a second try at life.”  This conclusion
may well accord with the popular and uninformed view,
but deeper psychological insight is required if we are
ever to get to the roots of this extraordinary case,

Brieting the Boys.—There was no surer method by
which a witness could incur the wrath of a former Chief
Justice, Sir Michael Myers, than for him, when giving
evidence as a bookmaker, ticket-geller, hairdresser or the
like, to refer to his “ clients ”’ It is a fair inference,
therefore, that Myers C.J. would have taken no less ex-
ception to that portion of the ** Boss of Britain’s Under-
world ’, the banned autobiographical dossier of Billy
Hill in which that literary socialite refers to his habit of
“ priefing ”’ the boys of his gang on two or three ** jobs ”
at the one time * in case anything went wrong with the
first one we chose ”’.  In fairness to him it must be con-
ceded, however, that his knowledge of Clourt atmosphere
was not inconsiderable as he spent an aggregate of seven-
teen years in order to attain, or retain, the title he has
given to his book.  His picture of hard labour in 1033
will canse a shudder to pass through our penal refermers.
* In those days,” he writes,  you did not get a bed to
sleep for the first fourteen days of your ha;rdfyou slept
on a bare board.  You got a tin for drinking purposes,
another tin for washing and you had a china jerry for
toilet.  There were no such things then as looking out of
a window even.  For the first three months vou did not
even get as much as one book to read.”

Reliets,—Here is o decrepit note about the obituvary
notice that describes some deserving widow as the
“relict ” of her deceased husband.  This is not sur-
prising since, upon the authority of a writer in Country
Life, " relict ” is what is left of * derelict ’, and he
quotes the following text from a wall monument :

Here lies the dust of Mrs Packington
Who was a wife and widowe Rare
Examplar in each life,

A derelict of six and twenty years.

‘Asked once to choose her epitaph, Dorothy Parker

replied:  * Excuse my dust ”; and * dust " is an in-
stance, writes Ivor Brown, of a word beautified by its
asgociations.  Assigned to doom, occurring in sepul-
chral passages, voicing the poignancies of the withered
hope and the fallen leaf, linked with the way of all flesh
and the fading of the flower, dust, so often on the lips of
the lords of language, has been impelled, he says, to
raise itself to a higher power.
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TOWN AND COUNTRY PLANNING
APPEALS.

Keegan v. Makara County.

Town and Country Planning Appeal Board.
1955. February 3.

Subdivision in County—Proposed Subdivision of Farm into
House and Shop Sites—Area zoned as “rural” in Council’s
Undisclosed District Scheme—Refusal of Permission by Council—
Area predominantly Rural in Character—Refusal wpheld—Town
and Country Planwing Act 1853, s, 38,

Wellington.

This was an appeal against the decizion of the Makara County
Council under s. 38 of the Town and Country Planning Act
1953, refusing the appellant permission to subdivide 3} ac. of
his farm on South Makara Roat into fourteen house-sites ‘and
one shop-site,

The appellant’s grounds for appeal were that the allotments
were in close proximity to the City of Wellington; were weil
sited for drainage and could be readily reticulated for power ;
that there was water available from a stream passing through
the property ; that there was & keen demand for housing sections
in the vicinity ; that another housing subdivision in the immedi-
ate vicinity was approved by the Council two years previously,

The appellant claimed that this area should be zoned as

regidential and should be excluded from the area to be zoned
as rural in the zoning scheme for the Makara district.
. The Counecil replied that the proposed subdivision was “‘ a
detrimental work ’* under &. 38, as it was in an area which the
Council intended to zone as “ rural” under its undisclosed
Distriet Scheme.

In replying to the appellant’s grounds of appeal, the Council
stated that there was not a keen demand for housing sections
in the vicinity ; that tho allotments were not in close proximity
to the city, the only access being over 3 miles of narrow, winding,
unsealed road ; that there was no public provision for drainage
or sewage disposal, water sapply, or power, and that provision
for these services to this isolated area would involve unjustified
expense ; that the stream mentioned passed through other
heavily-stocked farm lands; and that the other subdivision
referred to was one of eleven sections approved by the Council
in 1950, only two of which have been built on.

Held, by the Appeal Board, 1. That the question for
determination was whether or not the land in question should
be zoned as residential and excluded from the area to he zoned
ag rural under the Council's undiscloged District Scheme,

~ 2. That at present this area was predominantly raral in charac-
ter and should not be zoned as residential.
Appeal dismissed,

Marshall ». Makara County.
Titahi Investments, Ltd. v. Makara County.

Town and Country Planning Appeal Board.
1955. February 8.

Shops in Housing Area—DIProposed Shops in Areas fo be zoned
as Residential in Undisclosed District Scheme—-Adequate Provision
for Shops already made fo wmeet Foresecable Future Needs of
Lacality—"* Detrimental work "—Town and Country Planning
Aet 1953, s. 38.

Each. of these appeals under the Town and Country Planning
Act 1953 was against a decision of the Makara County Couneil
refusing permission for the ersction of shops in the rapidly
developing housing area of Titahi Bay. Although the two
sites were about quarter of a mile apart, their relationship to
the planned shopping zones in the grea was similar. The
arguments of the appellants and the Council, both on the facts
and on planning prineiples, in each ecase were similar.

The grounds for the Council’s refusal were that the erection
of shops on the properties in guestion would be a ' detrimental
work ”’ under 8. 38 of the Act, as they were in areas which the
Couneil intended to zone as residential under its undisclosed
district secheme.

The appellants claimed that esch site was in the natural
centre for shopping in the locality ; that the sites were close to
existing shops; and that the convenience of the residents of
the locality would best be served by the erection of shops on
the properties.

The Council denied these claims and said that other areas
had already been selected and were in use as shopping centres ;
that the areas so zoned would permit of the erection of the
necessary additional shops for the service of the locality ; and

Wellington,

that the zoning of the properties of the appellants as residential
wag in accordance with the best town-planning principles for
the locality.

Held, That each of the appellants’ properties was within &
short distance of & main shopping ares, and, in addition, in the
Marshall case, that the property was immediately opposite
& local shopping centre of five shops. The undiselosed distriet
acheme provided for two main shopping aress and four
local shopping centres, so disposed as to be not more than half
a mile from each other; and in the opinion of the Board adequate
provision had been made to meet the foreseesble future nseds
of the locality.

Both appeals dismissed.
Mackay ». Stratford Borough.

Town and Country Planning Appeal Board. Stratford. 1955.

March 31.

Shop in Business Area—Refusal of Permission fo build Such
Shop-—Undisclosed District Scheme providing for Street across
Section on which Shop preposed to be built—Alternative Houte
proposed by Owrner—Arppesl Board not called upon to express
Opinion on Tentative Plan qs to Proposed Street or o defermine
whether Refusal justified—Ovrder made, at Appellunt’s Request,
that Respondent take Section under Public Works Act 1926—
No Order as to Costs—Toun and Country Planning Act 1953,
&3, 22, 38.

This appeal arose out of a decision of the Stratford Borough
Couneil under s. 38 of the Town and Country Planning Act
1953 refusing him permission to build a shop in the central
business arca of the town, on the grounds that it would be a
* detrimental work ',

The appellant’s property had frontage on to Broadway, the
main shopping and business street, to the west of which lies
Miranda Street. The Council advised that its undisclosed
district scheme made provision for direct access between these
two streets, and on an alignment across the section bought by
the appellant.

It waa common ground to both parties that the area should
be zoned for commercial purposes and also that direct access
from Broadway to Miranda Street was a necessary and desirable
part of any Town Planning Scheme.

A considerable volume of evidence wasg led by the appellant
in geeking to establish that alternative accesa from Broadway
to Miranda Street could be readily obtained without using his
particular section for that purpose. Expert evidence was
called and suggested plans put forward,

Held, 1. That the Appeal Board was not at present called
upon to decide on the merits or demerits of the plan put forward
by the appellant or the tentative plan prepared by the Council’as
Town Planning Adviser; and it was not within the scope of
the Board in these proceedings to express any opinion on any
af theee proposals,

2. That, in due course, the Council, to comply with the Aet,
must give public notice of its proposals so that any individual
or lecal body affected by the proposal may object thereto
(see s. 22 f1.j; and that, for the Board at that stage to express
any opinions on those plans might well prejudice the rights
of other people to chject when the appropriate time arrived.

3. That all the Board was called upon at that junetore to
decide was whether the Counsil’s action in refusing a building
permit to the appellant was in the circumstances of the case
justified ; and the Board was of the opinion that such refusal
wag justified.

Appeal dismissed.

4. (On an application by both parties for costs:) That, at
all material times the appellant was well aware of the general
purpose for which the respendent required the land in question,
and there were no grounds for departing from the general
practice of disallowing costs to an unsuccessful appellant ;
that the appellant had been put to considerable expense in
presenting his appeal, and the Board did not propose to add
to that burden by allowing costs against him; and that no
order as to costs weould be made,

NorE : At the conclusion of the hearing, the Board intimgted
that it would withhold its decision to enable the appellant and
his advisers to consider whether he would make an application
under 8. 47 {3) for an order requiring the respondent to take the
land in question under the Public Works Aet 1928, The
appollant made the application, and the Board made the order
accordingly,



