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DEATH DUTIES: TWO RECENT PRIVY COUNCIL
JUDGMENTS.

N two successive days, last month, their Lordships
O of the Judicial Committee of Her Majesty’s Privy

Council delivered judgments relating to the in-
terpretation and application of sections of the Death
Duties Act 1921 {now contained in the Death and Gift
Duties Act 1935), and in each of those judgments the
judgment of our Court of Appeal was upheld.

The cases in question were Commissioner of Stamp
Duties v. New Zealand Insurance Co., Ltd., and Ward
v. Commissioner of Inland Revenue.

T.

The first of those cases which we propose to consider
here was Commissioner of Stamp Duttes v. New Zealand
Insurance Co., L#d., which was heard at the end of last
November by a Board consisting of Viscount Simonds,
Lord Qaksey, Lord Radcliffe, Lord Keith of Avenhalm,
and Lord Somervell of Harrow. New Zealand counsel,
among the counsel appearing before their Lordships,
were Mr J. Byrne, for the appellant, and Siv Wilfrid
Sim Q.C. and Mr G. H. Gould, for the respondent.

The facts were that the deceased, the late Mr F. J
Rolleston, with others entered into a deed, dated April
16, 1941, whereby he and they bound themselves and
their personal representatives to make monthly pay-
ments to a relative during her lifetime. The payments
were to be made on the first day of each calendar
month. The obligation to make the annuity payments
was ackonowledged by the Commissioner of Stamp
Duties as having been incurred for fully adequate con-
gideration in money or money’s worth.

At the death of the deceased, in September, 1946, the
proportion of the monthly payment to be made by him
was £1 16s. 8d., and the capitalized value of the portion
of the annuity payable by him {calculated actuarially
and having regard to the expectation of life of the
annuitant) was £1,052 9s. This figure was accepted
by the Commissioner, when assessing snccession duties,
in arriving at the value of the shares of the estate re.
ceivable by the deceased’s successors.

In computing the final balance of the deceased’s
egtate, the Commissioner of Stamp Duties: (a) pur-
suant to 8. 9 (1} of the Death Duties Act 1921, made
allowance for the sum of £1 16s. 5d.; (4) pursuant to
5. 9 (2) of the Act made no allowance for the sum of
£1,052 9s.; but (¢) pursuant to s. 9 (3) of the Act,
made allowance for the smmn of £281 ds., which repre-
sented the rdeceased’s share of the monthly payments

of £31 5s. which bhecame actually payable within three
vears after the date of death of the deceased ; and the
Commissioner assessed the estate duty accordingly.

The deceased’s executor objected to the assessment
of estate duty in so far as no allowance was made for the
sum of £1,052 91, other than the allowance of the sum
of £281 5s.; and required the Commissioner to state
a Case. The Commissioner was of opinion that the
liability of the deceased under the deed as from his
death was incapable of estimation.

The deceased’s executor contended that the sum of
£1,052 9s. was the allowance that ghould have been
made under 8. 9 (1) of the Aet for the debt owing under
the deed by the deceased at his death ; and that such
debt was not a contingent debt or other debt the amount
of which was incapable of estimation,

The Commissioner contended : (g) that the sum of
£1,052 9s. did not constitute a debt owing by the deceased
at his death; (b) that an allowance in respect of the
lability of the deceased under the deed as from his
death was prohibited by s. 9 {2) (d) of the Act, except
to the extent to which an allowance is authorized by
8. 9 {3); and (¢) that, in respect of the liability of the
deceased under the deed as from his death, the appellant
was not entitled to any allowance in excess of the
£281 5s. allowed by the respondent under s. 9 (3).

The question for the determination of the Supreme
Court was :

‘Whether in computing the final balance of the estate
of the deceased the Commissioner of Stamp Duties
was entitled to an allowance in excess of the sum of
£281 5. in respect of the liability of the deceased under
the deed allowed pursuant to s. 9 (3) of the Aet; and,
if so, what was the allowance fo which the deceased’s
executor was entitled ?

In the Supreme Court, Northeroft J. upheld the
Commissioner’s rejection of the deduction claimed.
The basis of his decision was that the liability under
the annuity was a contingent debt within the meaning

of 5. 9(2) (d) ; and that, since the period of the annuit-

ant’s life was not capable of determination in advance,
an estimate of the quantum of the contingent in-
debtedness or pecuniary liability could not be made:
[1953] N.Z.L.R. 438, This treatment of the matter
seemed to their Lordships to assume that, as a matter
of construction, the relative clause in subs. (2) (d} * the
amount of which is in the opinion of the Commissioner
incapable of estimation ™ qualifies both of the pre-
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ceding phrases “ contingent debts ” and “ any other
debts.” [t should be added that the learned Judge
found considerable support for the view that he had
taken in the judgments of the High Court of Australia
in Comnissioner of Stamp Duties v. Permanent Trustee
Co. of New South Wales, Lid., (1933) 49 C.L.R. 293.

It the Court of Appeal, the decision of the Supreme
(Clourt was reversed, and it was held that the deduction
of £1,052 9s. ought to be allowed.  All the three Judges
in that Court (Fair, Stanton, and Hay JJ.) adopted
the same line of reasoning, In their view, there was a
material distinetion between a liability which could be
described as ‘‘a debt that may never become due ",
such as, for instance, a guarantee of a bank overdraft
or an uncalled liability on shares, and a liability * where
liability is certain but the ultimate amount that will be
payable depends on a contingency . Only the first
class were contingent debts for the purpose of subs.
(2) {(d). A lifc annnity belonged to the second class.
Further, their Honours held that there could not be any
doubt that the amount of the debt represented by the
annnity was capable of estimation for the purposes of
the same subsection, and that the opinion recorded by
the appellant to the opposite effect must have been
founded on some misapprehension of the relevant law,
and could not be allowed to prevail : [1954] N.Z L.R.
239.

From that judgment, the Commissioner of Stamp
Duties appealed to Her Majesty in Council. His appeal
was by special leave of the Judicial Committee on the
terms that, in any event, the respondent would have
its costs of the appeal on a solicitor-and-client basis.

The uestion in the appeal was whether the appellant,
the Commissioner of Stamp Duties, ought to make an
allowance in respect of the obligation to pay a life
annuity when computing the final balance of the estate
of a deceased person for the purposes of estate duty
mder the Death Duties Act 1921.

Tn their Lordships’ view, in their judgment delivered
by Lord Radcliffe, the issue depended almost entirely
upon the effect of s. 9 of that Aet.

Section 9 of the Death Duties Act 1921 (which now
appears as 8. 9 of the Death and Gift Duties Act 1955)
was as follows :

(1) In computing the final balance of the estate of the
decoased, allowance shall, save so far as otherwise provided
by this Aet, be made for all debts owing by the deceased at
his death.

(2) No soch allowanco shall be made—

(@) For debts incurred hy the deceased otherwise than
for full consideration in money or money’s worth
wholly for his own use and benefit ; or

() For debts in respect whereof there is a right of re-
imbursement from any other estate or person, except
to the extent to which reimbursement cannot be ob-
tained ; or

(¢} More than once for the same debt charged upon
different portions of the estate ; or

() For contingent debts or any other debts the amount
of which s, in the opinion of the Commissioner,
incapable of estimation.

(3) If any debt for which by reason of the provisions of
poragraph {d} of this section an allowance has not been made
becomes at any time within three years after tho death of
the deceased actually payable or, in the opinien of the Com-
missioner, capable of estimation, an allowance shall be made
therefor, and & refund of any estate or other duty paid in
excess under this Act shall be made to the person entitled
thereto, but no action for the recovery of any such refund
shall be commenced except within three years after the pay-
ment of the duty so paid in excess.

In their Lordships’ view the essential question in
this case was not the bare guestion, Is the liability for
an annuity for life a contingent debt ? Indeed, they
said, it is very difficult to answer such a guestion in
isolation, sinee the nature of the answer will depend upon
the context to which the existence of the contingency is
relevant. They continued :

No doubt any particular amount which is claimed to be
due in respect of the liability at the date of death (except
the smasll accrued sum due by apportionment) is only con-
tingently due in the sense that it cannot be said with cer-
tainty that it or any part of it will have to be paid out of the
estate, The sum that will have to be paid depends on the
number of months that the annuitant survives. XNo doubt,
too, the value of the annuity estimated on actuarial principles
is not the same thing as the amount of the debt itself. On
the other hand, it may be that there is a relevant distinetion
for this purpose between a liability for an annuity accruing
de die in diem and only terminating with the death of the annuit-
ant and a liability which, while not the less incurred by the
date of death, will not result in a pecuniary debt except in &
future event ag yet uneertain. Their Lordships do not think
it necessary to express an opihion on this point, which is
admittedly a difficult one, since in their view the allowance
or rajection of & life annuity as a debt to be allowed against
the final balanee of an eatate can be decided more satisfactorily
by reviewing the wording of s, 9 as a whole,

First, their Lordships asked : Is the annuity * a debt
owing by the deceased at his death ” ! Having regard
to the interpretation of ““debt” in s 2 as including
“any pecuniary liability, charge or encumbrance,”
they consider it is clear that it is : and, if so, Is it to be
allowed under &. 9 (1), “ save so far as otherwise pro-
vided by this Act”? The main grounds of exclusion
are set out in subs. (2) of the same section, and, of the
four sub-headings, sub-heading (d} stands apart from
the others. Tt is expressed in a form which is itself
productive of some ambiguity :

For contingsnt debts or any other debts the amount of which
is in the opinion of the Commissioner incapable of estimation.

If, their Lordships continued, the relative clause quali-
fies both the preceding phrases a liability which is
admissible under subs. (1) is not disallowed, even if
contingent, so long as it is not incapable of estimation :
while, if the relative clause qualifies only the phrase
“any other debts”, which immediately precedes it,
any liability properly described as contingent is dis.
allowed merely by that fact, even though it is readily
capable of estimation. The judgment proceeded :

Theit Lordships do not think that the latter gives a reason.-
able construction of an ambiguous sentence. There is nothing
in its favour except the grammatical argument that the word
“ debts ¥ should not have been used twice if the relative
clanse was intended to eover contingent ag well as other debts,
and the point, in itself of little weight, that there was no need
to refer to contingent debts at all if the sentence was intended
to mean no more than that any debt which was incapable of
estimation was to be disallowed. 1If it is said that a con-
tingent debt wag meant to be disallowed as such and without
qualification because it was regarded by the Legislature as
an. obvious example of a liability which could be safely assumed
io be incapable of estimation, the argument turns round upon
itgelf, sinee then it becomes highly improbable that the phrase
“ contingent debt ' was intended to cover a life annuity,
the obligation under which is of all uncertainties the one most
readily capable of estimation. And the explanation leaves
unexplained how it could be fair or reasonable to provide
that no debt that was not a confingent debt was to be dis-
allowed, if eapable of estimation, while a debt that was a
contingent debt was not to be allowed, even if capable of
estimation.

In the light of these considerations, their Lordships
were of opinion that the meaning of subs. (2) {d) is
that the only debts within the meaning of subs. (1)
which are disallowed are those the amount of which



March :20, 1956

is in the Commissioner’s opinion incapable of estimation.
On this basis, it does not matter whether the annuity
is to be thought of as a contingent debt or not. The
section does not say, but it is hecessarily to be assumed,
that if there is a debt the amount of which is capable
of estimation that amount. is itself to be treated as the
debt and allowed as such. Their Lordships were not
unmindful that in the Case Stated the appellant recorded
the opinion that “ the liability of the deceased under
the said deed as from his death is incapable of estima-
tion”. But, having regard to the known practice of
the valuation of life annuities on actuarial principles
for many purposes, including bankruptey, administra.
tion and insurance business, they were content to
accept the view of the Court of Appeal on this peint,
that he must have been acting under some misappre-
hension. of the applicable law when he committed
himself to this view.

_The reading of the section which was adopted by their
Lordships made it, in their view, unnecessary to con-
sider the case of Commissioner of Stamp Duties v.
Permanent Trustee Co. of N.8.W., Ltd., (1933} 48 C.L.R.
293, to which Northeroft J. made detailed reference
in his judgment in the Supreme Court. For, while it
is trug that the effect of that decision was to exclude
a life annuity from allowance under the Death Duties
Act of New South Wales, the ground of the decision
was that, under that Act, the basic condition of allowance
of any debt wag that it must be “ actually due and
owing ” at the date of death (see s. 107 (1) of the Act).
If a debt was not capable of being so described—and,
whatever else can be sald about the liability to pay a
life annuity it is hard to see how it can properly be
described in those térms—the range of allowance was
not impliedly extended by the presence of a subs. (2 (d)
in the same terms as subs. (2) (d) of the New Zealand
Act, from which- circumstance it had been sought to
draw ‘the conclusion that any lability ought to be
allowed against the dutiable estate if, though a contin-
gent debt; it was capable of estimation. The High
Court of Australia rejected that argument, holding
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that the prohibition contained in subs. {2) could not
be construed as an implied enlargement of the phrase
“ aetually due and owing ” in subs. (1). Their Lord-
ships considered that it'is plain that there is a material
difference between the words  actually due and owing "
in the New South Wales Aet and the words ** owing by
the deceased ” (a8 interpreted by s. 2} in the New Zea-
land Act. Further, there was no definition of ** debt ”
in the New South Wales Act, as there is in 8. 2 of the
New Zealand Act. Accordingly, the decision of the High
Court of Australia did not therefore bear upon the
issue of the present case.

For the above-stated reasons their Lordships advised
Her Majesty that the appeal should be dismissed. The
appellant was ordered to pay the respondent’s costs of
the appeal.

In the result, therefore, their Lordships held that
the meaning of & 9 (2) (d) is that the only * debts ™
within the meaning of s. 9 (1) which are to be dis-
allowed by the Commissioner are those the amount of
which is, in the Commissioner’s opinion, incapable of
estimation ; and it must necessarily be assumed that,
if there iz a debt the amount of which is capable of
estimation, that amount is itself to be treated as the
debt, and allowed as such. =~

1t followed that the annuity in question was a ** debt
due by the deceased -at his death ” for the purposes of
5. 9°(1) and (2) of the Death Duties Act 1921, and it
was immaterial whether or not it was to be thought of
as a contingent debt. Consequently, having rogard
to the known practice of the valuation of life annuities
on actuarial principles for many purposes, the Com.
missioner of Stamp Duties, as their Lordships held,
was not correct when he committed himself to the view
that the liahility of the deceased, in respect of the
annuity, as from his death was incapable of estimation,
and the whole sum of £1,052 9s., should have been
allowed as a deductible debt in computing the final
balance of the deceased’s estate.

SUMMARY OF

CRIMINAL LAW, ]
 The Law and Criminology. 9% Justices of the Peace d: Local
Fovernment Review, T61. . :

DAMAGES.
Damages for Loss of Pablicity, 165 Law Jowrnal, 739,

DIVORCE AND MATRIMONIAL CAUSES.

Maintenance of Wife—Small Maintenance Payments—Order
should not refer to Income Taw-—Income Tax Act 1952 (15 & 16
Geo. 6 & 1 Eliz, 2¢. 10}, 5. 206 {1). Om o decres of divorce being
made absolute, the Divoree Court made an order for maintenance
of the wife “ at and after the rate of £52 per annum free of tax
the said sam to be payable weckly . The husband paid £4
68, 8d. each ealendar month regularly but subsequently the wife

.claimed that the payment should have been at the rate of £1 &
week grossed up so as to mclude tax at tho standard rate, and
-issued a judgment summons on which the husband was ordered
to pay £90 0s, 5d. for arrears and costs. Held, (Denning
L.J. dissenting) on its true coinstruction the order for main-
tenance, being for the payment of maintenance at the yearly
rate of £52 * frec of tax ’*, required the husband to pay
annually such a gross sum as after deduction of tax at the
-standard rate would leave £52 (dictum of Sir Raymond Everehed
M.R. in Whiteside v. Whiteside, [1949] 2 All B R. at p. 815 eiting
Burroughes v. Abbott, [1922] 1 Ch. 86, and dictum of Upjobn J.
in Stokes v. Bennett, (1953] 2 All E.R. at p. 315 citing also Spils-
bury v. Spofforth, [1937] 4 All E.R. 487, spplied), and the
provisions of s. 205, 8, 206 and s. 207 of the Income Tax Act 1952

RECENT LAW.

did not alter the meaning and effect of the erder, slthough the
sums ordered to be paid were within the eategory of small main-
tenance payments which, by s 206 (1), must be paid without
deduction of tex; accordingly, the arrears were recoverable.
Per curiam : orders for small maintenance payments should
not be expressed as orders for payment of sums ** free of tax >’
but should be made for gums stated without any reference to
income tax. Tax should have besn taken into consideration

in assessing the stated sums. Appeal dismissed.. Jefferson
v, -Jefferson, [1956] 1 All E.R. 31 (C.A) .

FAMILY PROTECTION.

Grondchild—Testator's  Dufy to  Grandchild—Provision of
Proper Muointenance and Support and, in Appropriate Cases,
of Assistance to Grandchild fowards becoming established in
Life—~Foamity Protection Act 1808, 5. 3. In making provision
for a grandchild, the testator’s duty is to provide proper main-
tenance and support until the grandehild reaches an age when
he or she might be expected to earn a living wage, and, in
appropriate cases, the duty may cxtend to the provision of some-
thing to assist the grandchild towards becoming established in
life.  (In re Wright, Willis v. Drinkwater, [1954] N.Z.L.R. 630,
applied.)  In rs Partridge (deceased), Purtridge v, Perpetual
Trustees Bstate and Agency Co. of New Zealand, Ltd., and Others.
(8.C. Christehurch. February 1, 1955.  Cooke d.}

MENTAL DEFECTIVES.
Awthority of Court asked for Sale of Patient’s Interest in Land-—
Such Sale adeeming Specific Deviss in Patient’s Will—Sele in
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Putient’s Interest—Order made not preserving, as far as possible,
Devolution. of Patient's Estate—Nature of Order made—Mental
Defectives—Disclosure to Court of Contents of Patient’s Will—
Swuch Disclosure to Necossary Extent Proper, where Court tnviled
to awthorize Transaction offecting Testameniary Dispositions.
The Public Trustee, as statutory administrator of the estate of
s mentalty defective person, applied for an order that he be
authorized to sell the patient’s undivided one-fourth share in
certain land. The Puablic Trustee, who held a document which
he believed to be the last will of the patient, said that under it
the patient’s estate and interest in the land had been specifically
devised, but did not say to whom it had been devised. The
proposed sale would adeem that specific devise. Held, 1. That
it is the poliey of the Court to avoid conversion of realty into
personalty when that would alter the devolution of the property
when the patient dies, whether the devolution is in accordance
with the provisions of a will or is the result of an intestacy. 2.
That disclosure to the necessary exient of a patient's testamentary
dispositions is proper in cases where the Court is invited to
authorizo & transaction which may affect those dispositions.
{In re W,, [1934] N.Z.1.R. 183, followed.} 3. That disclgsure
by the Public Trastee as to the specific devise of the land proposed
to bo sold, without disclosing the name of the deviseo, was
proper. 4. That, as the sale was in the interests of the patient,
as were the proposed selling price and the suggested arrangements
for allowing portion of the sale price to remain outstanding on
first mortgage of the land, the Court should endeavour to make
an order which would not prejudice the devisee for whom the
patient had made provision, and that such order should preserve
as far as possible the devolution of the patient’s estate, so that
the proceeds of the sale of the patient’s interest in the land should
be deemed to represent the patient's share in the land to the intent
that the beneficiaries under her will would take the samse interest
in such proceceds ss they would have taken if the land had not
been sold.  (In re W., [1954] N.Z.L.R. 183, applied.} Semble,
That to force the patient’s co-owners to bring & partition sait
would involve the patient unnecessarily in an obligation to pay
her share of the costs of those proceedings, and it was in the
interest of the patient that she should net have to pay it. In
re P. (A Mental Patient). (8.C.  Wellington. December 12,
1956. Barrowclough C.J.)

NEGLIGEKCE.
Accidents to Straying Children. 105 Law Jowrnal, 676.

High Voltage Electrical transmission Wire suspended over Lake—
Mast of Yacht coming in Contact therewith, and Plainfiff injured—
Presence of Wire and Its Position obvious—Plairtiff aware, from
Previous Satling under Wire of Power Lines and Their Situation—
Ervor of Judgment on His Part as to Height of Wire not transforming
Visible Source of Dunger into Concealed Danger.  The plaintiff
sued the Crown for damages for personal injuries by electrical
shock received as & result of the mast of a yacht in which he was
sailing upon Karapiro Lake coming into contact with anelectrical-
transmission wire suspended across the Lake supported by pylons
crected upon the banks and in the bed of the Lake. It wasnot
disputed that the Crown was the occcupier of the Lake, and that
the electrical wiring and equipment relative to thia action were
the property of, and subjeet to the control of, the Crown, through
the State Hydro-Eloctricity Department. Held, 1. That the
duty owed by the Crown as occupier to the plaintiff as licensee
was not to expose the plaintiff at the relevant place without
warning to a hidden peril, concealed danger, ot & trap known to
the occupier.  (Fairman v. Perpetual Invcstment Building Seciety,
[1923] A.C. 74, Mersey Docks and Harbowr Board v. Procler,
[1923] A.C. 253, and Latham v. Johnson and Nephew, Lid., [1913]
1 K.B. 398, followed.) 2. That the presence of the wire and its
cxach position were obvious; the plamtiff was aware of the
power-lines and their situation, and he had sailed under the wires
on & previous occasion but this was at & point nearer to the
pylon, where the wires were at & greater height ; and there was
no evidence that the state and situation of the wire on the day
of the accident were different from what they had been on the
previous oceasion when plaintiff had sailed on the Lake. 3.
That the fact that an error of judgment as to the height of the
wire could readily be made did not impose a liability on the
Crown or transform 8 source of danger which was clearly visible
into a concealed danger. {Mersey Docks and Harbour Board v.
Procter, [1923] A.C. 253, applied.) Holland v. The Attorney-
General,  (8.C. Hamilton. September 27,1955, Shorland J.)

Res ipsa loguitur—Onus on Defendant to disprove Negligence—
Workman employed by Defendant fatally injured by Baplosion of
Gaz Apparatus on Defendant’s Premises—Expert Hvidence that
Acoident could have happened without Negligence of Defendant—
Whother Onus discharged. The plaintiff’s hushand was employed
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by the defendants ag s phosphater and in the course of his work it
was hig duty to immerse metal objects in a de-rusting tank which
waas filled with liguid chemicals maintained at a temperature of
140° F. by a thermostatically-controlled gas burner gituated
under the tank. The main gas supply of the burner passed
through a thermostatically-controlled rogulator, the supply
being antomatically cut off when the desired heat was attained
and recommencing when the temperature fell below the required
level. While the machine wasg in continuous operation the gas
supply turned on and off once in about every twenty minutes.
To ignite ar re-ignite the burner when the supply waes flowing,
a pilot jet flame, which should have been about six inches in
length, was provided near to the burner and sapplied by a
separate pipe.  There was also a smaller pipe to burn away the
small overflow of gas from the regulator. The machine had
been supplied and fitted on the defendants’ premises by the
manufacturer and haed been in constant use since November,
1952. On February 18, 19583, at sboub 4.30 p.m., while the
plaintiff’s husband was attending to the tank, an explosion oe-
curred under the tank and he was fatally injured. The machine
had worked satisfactorily from the beginning of that day until
the time of the explesion, The plaintiff elaimed damages
againgt the defendants on the ground that her husband’s death
was atiributable to the negligence of the defendants. It was
proved at the trial that the explosion was cansed by an accumu-
Jation of unignited gas due to a failure in the proper funetioning
of the pilot jet ; that the explosion would not have ocourred if
the mechine had been properly maintained ; that there was no
fault in the gas supply and that the mechanism was such as
should not have required overhaul at or before the time of the
accident, It was, however, the duty of the defendants’ mainte-
nance man to inspeet the apparatus weekly and the duty of their
foreman to supervise the plaintiff’s husband and not to allow
him to work the gas apparatus until the foreman was satisfied
that he was competent to do so. Neither the foreman nor the
maintenance man was called as a witness. It was not contended
by the defendants that the plaintiff’s husband had been respon-
sible for the accidenmt. Held, the plaintiff was entitled to
recover damages from the defondants because: (e) (per Sir
Raymond Evershed M.E. and Birkett L.J.) (i} the maxim
of res ipsa loguitur applied as the plant was under the manage-
ment of the defendants or their servants and the accident was
such as in the ordinary course of things would not have happened
if proper carc had heen taken (principle stated by Erle C.J.
in Scott v. London Dock Co., (1865) 3 H. & C. 596, 601, applied),
snd (ii) the defendants had failed so to explain the accident as
to dischargse the onus which was on them to show either that
the explosion was due to a specific cause not connoting their
negligence or that they used all recasonable eare in and about
the mansgement of the plant, it heing insufficient for the defend-
ants merely vo show that the accident could have happened
without negligence on their part {principle atated by Asquith L.J,
in Barkway v. Seuth Wales Transport Co., Lid., [1948] 2 All E.R.
460, 471, adopted; observations of Lord Radecliffe in Esso
Petroleum Co., Lid. v. Southport Corpn., [1955] 3 All E.R. 864,
872, applied ; dieta of Langton J. in The Kite, [1933] P. 154,
168, and of Lord Dunedin in Ballard v. North British Ry. Co.,
1923 8.C. (H.L.) at p. 54, not followed) and (b} the plaintiff,
on the alternative footing that the maxim res ipse loguitur did
not apply, had established negligence on the part of the defend-
ants.  Appeal sllowed. Moore v. B. Fox & Sons. [1956] 1 All
E.R. 182 (CLA.)

NUISANCE.

Escape of Water from Adjoining Premises.
Journal, 882,

PRACTICE,

Declaration— Discretionury Remedy—Dock Worker's Trregulor
Dismissal—Damages o Sufficient Remedy. The plaintiff
was a registered dock worker cmployed by the defendants, the
National Dock Labour Board. The national board was set up
under the Dock Workers (Regulation of Employment} Order
1947, to administer the scheme provided by the order with power
to delegate to local boards constituted by the order certain
disciplinary functions. By cl. 16 (2} (c) of the scheme the local
boards were given power to give seven days' notiee of termination
of employment to any registered dock worker who failed to
comply with any provision of the scheme. The plaintiff failed
to comply with a provision of the scheme (in fact, to obey & valid
order to report for work) and the local board instructed their
disciplinary committes which consisted of only two members
of the local board to consider his case.  The dock labour scheme
contained no provision for the delegation of & dizciplinary matter
by alocalboard, The disciplinary committee, having considered
the case, decided that the plaintiff should be given seven days’
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What NATIONAL

is doing for these
famous businesses
—it can do for you!

These are the trademarks of a few
of the firms which have found in
“National" a solution to

accounting problems.

These famous machines have been
developed in ¢ wide range of models
for every conceivable business
purpose, including the requirements
of firms with as few as half o dozen
employees. Ask o man who uses
one—-or, better still, ask us for a
demonstration in your own office

on your own work.
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Product of the National Cash Register Company
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ARMSTRONG & SPRINGHALL LTD.

Wellington, Auckland, Christchurch, Dunedin, Whangarei, Hemilton, New FPlymouth,
Wanganui, Palmerston North, Mosterton, Timoru, lavercargill, Suva.
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CONFIDEN

— resufty fmm the selection of a Bank
gressive onitlook and wide expericuee in adapting
s services to changing necds of 115 customers. Sclect

a leader in dependability and receive the maxt-
W mum in cfficiency.
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CORPORATION

! (South Pacific) Limited

TOTAL ASSETS
APPROX. £1 MILLION

FINANCGE
: for
INDUSTRY and TRADE

2

! Head Office:

‘ 154 Featherston Street,
Wellington

Branches at
Auckland and Christchurch
Representatives throughout Mew Zealand
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THE NATIONAL BANK
OF NEW ZEALAND LIMITED

Established— 1872

LEGAL ANNOUNCEMENTS.
Continued from page i,

Consequent upon the recent retirement
of Mr C. M. Rout, the practice formerly
carried on at Nelson under the style of
Grascow, Rour & CeEEr will be con-
tinued, as from the first day of April,
1956, by the remaining partners, Messrs
J. Glasgow and W. J, Glasgow, under the
style of Grasgow & Sow.

Young practitioner required, preferably
with experience of Court worle; pros-
pects of early partnership; commencing
salary according to qualifications. Write
in first instance to:—

KING, GERRARD & CO.,
Solicitors, PUKEKOHE.

The Church Army

in New Zealand

(A Society Incorporated under The Religious and
Charitable Trusts Act, 1908)

HEADQUARTEQS: 90 RICHMOND ROAD,
AUCKLAND, W.1.

President : Tue MostT REVvERESD R. H., Owex, D.D.
" " Primate and Archbishop of New Zealand.

THE CHURCH ARMY is a Society of the Church of Kngland.
Tt helps to staff Old People’s Homes and Orphanages,

Conducts Holiday Camps for Children,

Provides Social Workers for Military Camps, Public Works Camps,

and Prisons.

Trains Evangelists to assist in Parishes, and among t-hf; Maoris,

Conducts Missions in Town and Country.

LEGACLES for Special or General Purposes may be sufely entrusted to-—

The Church Army.

FORM OF BEQUEST :

“1 give to the CrURcH Anrvy v NEW Zrataxp Socery of 90 Richmond Read, Auckland, W.1. [Here insert
particulars] and T declare thui the receipt of the Honorary Treasurer for the time being, or other proper officer of
the Church Army in New Zealand Bociety, shall be sufficient discharge for the samo.”

A Churcl Ariny Sister is @ friend {o
younyg and old.
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notice of termination of employment snd their decision wos
uphold by the appeal tribundl. The plaintiff, having been given
seven days’ notice under cl. 16 (2) (c), left the employment of
the defendants as from about November 22, 1952. He brought
an action against the defendants in February, 1953, in a County
Court claiming £136 damages for wages lost ; this having been
transferred to the High Court he elaimed by his statement of
claim delivered on January 12, 1954 (i) a declaration that his
purported dismissal was invalid, and (ii) damages ; and pleaded
that as fraom November 22, 1952, he ceased to be in the employ-
ment of the defendants. By amendment in May, 1834, the
plaintiff pleaded in his statement of elaim that he elected to
treat the contract as discharged by repudiation by the defendants
and  alternatively the plaintiff elected to treamt the contract
as subsisting’’.  The plaintiff having been granted the declara-
tion -and damages, the defendants appealed. Held, (i) the
local board had no power to delegate its disciplinary powers
conferred by el. 16 {2) {¢) of the schome to a disciplinary eom-
mittes congisting of two of its members, and the purported dis-
missal of the plaintiff and the subsequent proceedings before
the appeal tribunal were, therefore, illegal, ultra vires and in-
valid: Borpard v. Nutional Dock Labour Board, [1953] 1 All
E.R. 1113, followed.  {ii} (Jenkins L.J. dissenting) the declara-
tion should not have been granted because {¢) the plaintiff by
delivering hia statement of claim in January, 1954, had elected
ta treat the contract between him and the defendants as repu-
diated and to elaim damages for wrongful dismissal, and this
election was final so that the plaintiff could not thereafter main-
tain that he was entitled to relief (i.e., the declaration} on the
footing that the contract was subsisting, and (h) even if the
plaintiff had not so elected, the granting of a declaration was
discretionary and the present case was one in which damages
were an adequate and the only proper remedy., Barnard v.
National Dock Labour Board, [1953] 1 Al E.R. 1113, distinguished
on the question of the relief to be granted. Observations on
puéting the plaintiff to election between relief on the footing
that the contract was repudiated and relief on the footing that
it wasg subsisting.  Appeal dismissed, but declaration struck out.
Fine v. National Dock Labour Board, [1956] 1 All E.R. 1 ((LAL)

Diseovery—Aetion for Damages for Negligence—Master and
Servant—A pplication for Discovery of Decuments concerning
Accidents of the Som: Type—R.8.C., Ord. 31, r. 12. (Code jof Civil
Procedure, It, 161).  The plaintiff, who was employed by the
defendants on the repair of locomotives, sustained injuries from
falling from the top of a locomotive on which he was working
in the course of his employment and brought an action against
the defendants for damages for negligence. An order for djs-
covery was made by which the defendants were ordered to make
an affidavit of docaments * limited to relevant documenta since
November 7, 1948 . Having regard to the course of proceed-
ings this order envisaged that the documents in guestion would
be such as related to any seccidents sustained by other workmen
when required to work on the tops of locomotives. The defend-
ants appesaled against the order, offering in effect such discovery
as was envisaged by it but limited to the region of British Rail-
ways in which the accident oocurred and to locomotives of the
type on which the plaintiff had been working when the accident
occurred.  Tltimately the appeal was dismissed by consent,
the defendants withdrew their offer and filed an affidavit setting
out certain documents and deposing that there was no other
relevant document, The plaintiff applied for an order for a
futther affidavit of documents extending to all documents relating
to accidents in which peraons employed by the defendants or
by the Railway Executive had since January 1, 1947, fallen from
the tops of locomotives, and, in support, filed an affidavit in
which the deponent, the plaintiff’s solicitor, deposed that in his
belief the defendants had or had had at some time in their pos-
session or power documents such as those to which the applica-
tion related. Held, the plaintiff was not cntitied to the dis-
covery for which he asked because (i) the evidence filed insupport
of the application for further discovery did not spocify any docu-
ment which was shown to be in the possession of the defendants
and was not such as enabled the Court to go behind the affidavit
filed pursnant to the order for discovery, and (ii) the field of
inquiry over which discovery was asked was too wide ; aecord-
ingly, ne order for a further affidavit of documents would be
made. Per Curiam : if there were good ground for saying that
there were reports of cases of accidents which had. occurred
within areasonable time and a reasonable distance of the aceident
to the plaintiff, a plantiff’ might be able to obtain discovery
concerning thoge accidents, as heing relevant to the issue whether
his employer had taken proper care to avold unnecessary risk
to his workmen. Appeal dismissed. Edmiston v. Bpitish
Transport Commission. [1956] 3 Al B.R. 823 {C.A.)
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Striking out Pleadings aend Proceedings—Action by Fecutors
claiming Amount dueto Testatrin—Denial of Allegation of Appoint-
ment of Exeoutors, the Truth of which Defendant could have checked
—Denial of Allegation as lo Non-payment of Amount due—Such
Denial Evasive and so Vexatious—Other Allegations by Plaintiffs
admitted—Offending Paragraphs in Statement of Defence struch
out—No Amendment asked for—Judgment for Plaintiffs—Code
of Civil Procedure, B. 126, A statement of defence to an action
by executors claimed an amount due by the defendant under an
agreement made hy himn with the testatrix. In para. 1, the
plaintiffs alleged they wers executors of the deceased testatrix
by virtue of probate granted to them by the Supreme Court at
Wellington on September 13, 1984. Tn paras. 2 to 6, the plain
tiffs atleged the agreement, the non-payment of the moneys
payable by the defendant, and the service of a notice of intention
to eall up and demand ail moneys owing under the agreement,
In para. 7, the plaintiffs alleged that at the date of the expiry
of the notice, the amount owing by the defendant under the agree-
ment was £6,339 17s. particulars being given as to how that
amount was arvived at. The defendant filed a atatement of
defence in which he admitted all the allegations contained in
paras. 2 to G of ¢he atatement of claim. As to para 1, he aaid
that he had no knowledge of the allegations contained therein,
and aceordingly denied the same. Asto para. 7, he said merely
that he denied these allegations. The plaintiffs moved to strike
out the statement of claim and filed an affidavit in which they
swore to the truth of the allegations contained in all the para-
graphs of the statement of claim. No answering affidavit was
filed by the defendant.  The plaintiffs also asked for judgment.
Held, 1. That the defendant, if he wished, could readily have
checked the truth of the plaintiff’s allegations in para. 1 of the
statement of claim, but he had not done so, even after the truth
of those allegations had been sworn to by the plaintiff,
2. That the defendant’s denial of the allegations contained in para,
7 of the statement of claim did not eonform with the requirements
of R. 126 of the Code of Civil Procedure, and such denial was
evasive, and, therefore, vexatious, and was an abuse of the
Crourt’s procedure. 3. That, accordingly, paras. 1 and 7 of
the statement of elaim should be struck out, the part remaining
{paras. 2 to 6) being an admission of allegations made in the
statement of faets, which were some of the facts which required
to be proved to entitle the plaintiffs to judgment, 4. That,
the net result being that none of the allegations in the statement
of claim was denied, judgment should be given for the plaintiffs
for the amount of their claim unlesa leave should be given to
the plaintiffs to amend. (Jack v. Stewart, (1890) 8 N.Z.L.R.
376, and Porter v. Southern Cross Petroloum Co., {1890 AN.Z.L.R.,
384, followed.) 5. That, as no such amendment was sought,
judgment should be given to the plaintiffs for the amount elaimed.
Holden end Another v. Knight. (8.C, {In Chambers). Wel-
Lington. December 14, 1955. Barrowclough C.J.)

PUBLIC REVENUE—DEATH DUTIES (ESTATE DUTY).
Allowance for Debls—Decensed’s Liahility for Payment of
Annuity-—Admount of Annuity capable of Estimation by Usual
Actuuriel Caloulation—Such Amownt allowable as ** debt ewing
by the deceased at his death V-—Death Duties Act 1921, 5. 9 (2)
(), (3). © The meaning of s, % (2) (d} of the Death Duties Act
1821 is that the only !‘debts * within the meaning of s. 9 (1)
which are disallowed are those the amount of which is, in the
Commissioner’s opinion, incapehle of estimation; and it must
nesessarily be sssumed, that if there was a debt, the amount
of which was capable of estimation, that amount was itself to
be treated as the debt, and allowed as such. (Commissioner
of Stamp Duties (NS W.) v. Permanent Trustee of New South
Wales, Ltd., (1833) 49 CXL.R. 203, distinguished.) The
deceased with others entered into a deed, dated April 16, 1941,
whereby he and they hound themgelves and their personal
repregentatives to make monthly payments to a relative during
her fifetime. The payments were to be made on the first day
of each calendar month. The obligation to make the annuity
payments was acknowledged by the Commissioner of Stamp
Duties as having been incurred for fully adequate consideration
in money or money's worth, At the death of the deceased,
in September, 1946, the proportion of the monthly payment
to be modo by him was £1 16s. 5d. and the capitalized value of
the portion of the annuity payable by him (calculated actuari-
ally and baving regard to the expectation of life of the annuitant)
wad £1,052 93, This figure was accepted by the Commissioner,
when assessing succession duties, in arriving at the value of the
shares of the estate receivable by the deceased’s sueccessors.
In computing the final balance of the estate, the Commissioner,
pursuant to 8. % (1) of the Death Duties Act 1921, made allow-
ance for the above-mentioned liability of £ 18s. 5d. In re-
linnce on s. 9 (2} (i), he declined to make an allowance for tho
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gum of £1,052 %4, ; but, pursuant to s. 9 {3), he mule an allow-
ance of £281 5s. for the monthly sams which would heceme
payable within threc years after the deceased’s death. Mstato
duty was assessed accordingly. In a Case Stated under s, 62
of the Death Duties Act 1921, the Court was asked to determine
whether an amount in excess of £381 5s. should have been
allowed in respect of the deceased’s liability under the deed ;
and, if so, what was the amount which should have heen
allowed. Northeroft J. upheld the appellant’s rejection of the
deduction claimed {[1953] N.Z.L.K. 438), That determination
was roversed by the Court of Appeal, which held that the allow-
ance to which the respondent was entitled for the liability of
the deceased under the deed was the sum of £1,052 9s. as esti-
matod on the proper actuarial basis in respect of the annuity
(11954) N.Z.L.R. 239). On appeal from the judgment of the
Court of Appeal, pursuant to special leave of the Judicial Com-
mittes, Held, 1. That the annuity was a ‘" debt due by the
decensed at hiz death ' for the purposes of 8. 9 (1} and (2) of the
Death Duties Act 1921 ; and it was immaterial whether or not
it was ta be thought of as a contingent debt. 2. That, having
rogard to the known practice of the valuation of life anmuities
on actuarial principles for many purposes, the appellant must
have heen acting under some misapprehension of the applicable
law when he committed himself to the view that the liability
of the deceased as from his death, in respect of the annuity.
wag incapable of estimation. Appeal from the judgment of the
Court of Appeal, [1954] N.Z.L.R. 239, dismissed, Commissiones
of Stamp Duties v, New Zealund Insurance Co., Ltd.  (J.C. Feb-
ruary 15, 1856, Viscount Simonds, Lord Osksey, Lord Radeliffe,
Lord Keith of Avonholm, Lord Somervell of Harrow)

RELIGIOUS, CHARITABLE, AND EDUCATIONAL TRUSTS.

Charitable Trust—tifts of Land to Trust Board for Girls’ Hostel,
and of Residue for Like Purpose—UGifts refused by Board—FPro-
perty held on Trust for * particular charitable purpose >~
Application. of Statute—-General Charitable Purposs within Cy-
prés Principle not necessary before Submission of Scheme for Dis-
‘pogition of Property for Other Charitable Purpose—Exercise aof
Discretion—Cy-prés Prineiple considered—Religious, Charitable,
and Educational Trusts Act 1908, s. 15,  Section 15 of the
Religious, Charitable, and Edueational Trusts Act 1908 applies
in any case where property is held upon trust for a particular
charitable purpose, and accordingly, to bring a case within
that sectiom, it i3 not necessary to show & general eharitable
intention within the rules laid down for the application of the
cy-prés principle under the general jurisdiction of the Court.
Semble, That, even if & case should be under the statute alone,
whether or not a general charitable intention was shown is an
important matter for consideration on the exereise of diseretion
given by s. 15, if for ne other purpose. (In e Palmer, White v.
Peltham Children’s Home Trust, Inc., [1939] N.Z L. R. 139 ; [1939]
1. B, 138, and T re Humphreys, Boulton v. Beckett, [{1936]
N.Z.L.R. s 38 [1936] G.L.R. 329, referred to.} The testatrix
devised to the Wellington 5ty Mission Trust Board & specific
property for the erection thereon of & Girls’ Hostel, with power
to sell and employ the proeceds towards the establishment or
maintenance of such an hostel elsowhere under the Board's
contral, The testatrix also gave the residue of her estate to
the Board upon trust to apply the same for the establishment
and maintenance of a Girls’ Hostel on the named property or
elsewhere as to the Board in its absolute diseretion should seern
fit. The Board refused the gifts declared in the testatrix’s
will, for the reasons stated in the judgment. The Court was
asked to determine whether the devise to the Board of the apeci-
fied property of the testatrix wholly failed by reason of the
refusal of the Board to accept it upon the trusts concerning the
same expressed in the will, ~ Held, 1. That the will showed a
guiding purpose to malke provision for a girls’ hostel of a charitable
nature, and, dubitante, that the appointment by the testatrix
of the Board as trustee of her gifts was not of the essence of the
gifts. (Beeve v. Aftorney-General, (1843} 3 Hare 191 ; 67 E.R.
351, and Re Lauwton, Gartside v. Attorney-General, [1936] 3 All
E.R. 378, referred to.) 2. Thats. 15 of the Religious, Charitable,
and Educational Trusts Aet 1908 should be applied ; and that
the case was one in which a scheme should be prepared under
the statute. In re Strong {deceased), Guardian Trust and Exe-
cutors Co. of New Zealand, Ltd. v. Wellingion City Mission (Church
of Englond) Trust Board. (8.0. Wellington.  February 1,
1956, Hutchison J.)

SHARE-MILKING AGREEMENTS.

Share-Milling Agreement not to be performed within One Year
deamed Valid by Statute—Such Agreements, if not in Wriling,
Valid, or, if in Writing, may be modified by Oral Agreement or by
Agreement  implied from Course of Conduct—Share-milking
Agreements Act 1937, 8. 7-—Statute of Frauds 1677 (29 Car. 2,

¢. 3), s. 4. The effect of 8. 7 of the Share-milking Agreements
Act 1937 which is as follows : * No shave-milking agreement
that is not to be performed within the apace of one year shall
be deemed invalid to support any action or other proceeding on
the ground that the agreement or & memorandum or note thereof
is not in writing signed by the parties to be charged therswith
or by any person ar persons lawfully authorized in that behalf”’—
is to exempt share-milking agreements from the provisions on
the Statute of Frauds 1877, with the result that those agree-
ments, although not to be performed within a year, need not be
inwriting ; and that, if a shave-milking agreement has been made
in writing, it can be modified by an agreement which is not in
writing, but which may be oral or implied from a course of con-
duct. A clause in & milking agreement was as follows : “ 18
{b) The Milker shall in each year at his cost in all things (except
fencing materials) including the employment of such labour as
shall be necessary cut, cart and completely harvest, stack and
thatech hay, fence-in stacks and lay down ensilage sufficient
for winter feed of that nature for the said stock and until so used
such hay and ensilage shall be the sole property of the Owner.
The Milker shall on the termination of this agreement leave on
the gaid land all the hay and ensilage harveeted from . . .
thirty . . . acres and not meanwhile reasonably required for
feeding of the stock. Should the quentity so left be in excess
of the gquantity which was on the ssid land at the commencement
of this agreement an appropriate payment shall be made to the
Milker as compensation for any additional costs inewrred in
harvesting such excess hay and ensilage, including payment for
his own services.”” On interpretation of the clause for the
purposes of an award by arbitrators, Held, That the clause waa
intended to define the duties of the share-milker rather than the
rights of the parties in the produce of the farm, and it gave no
warrant for the snggestion that he could appropriate any farm
produce for sueh o purpose a8 selling it for his own bensfit.
Allen v. Asby-Palmer. ~ (3.C. Hamilton. Novernber 30, 1955.
Stanton J.}

TRUSTS AND TRUSTEES.

Remauneration—Charging Clouss in Well-—Extent to which
Trustee entitled thereunder to Remuneration withowt Order of Court
—Criminal Law—Criminal Breach of Trust—Money taken by
Accused—Trustee not awthorized by Charging Clauss in Will—
Intent to defraud—Proof—Relevant Constderations—Crimes Act
1908, s. 254—Criminal Low-—Evidence—Prosecution with Leave
of Attorney-General—Evidence before Jury of Attorney-General's
Consent, after Adceused invited to make Explanations to Attorney-
General—Leave to be proved by Croun Counsel handing in Docu-
ment evidencing it—Fvidence Amendment Act 1945, 5. 11 (1) {e)—
Crimes Aet 1908, 5. 362.  The appellant and another were acting
as trustecs under a will, the codieil of which contained the
following elause : “* I declare that any trustee of my said will
for the time being who shall he an accountant, sharebroker,
solicitor, land agent, commission agent, or engaged in any other
profession or vocation shall, notwithstanding his acceptance of
the trusteeship be entitled to charge and be paid all such profes-
gional and other charges fees brokerage or commission for his
time or trouble or for work done or services rendered by him or
by any firm in whieh he may be a partner in and about the exe-
eution of the trusts of this my will 8s not being a trustee thereof
he or they would be entitled to charge or make.”  After certain
irregularities had occurred in the administration of the estate,
the appellant was convicted on fourteen counts charging eriminal
breach of trust. On appesl, the Court of Appeal quashed the
convictions, and ordered a new trial because of the wrongful
sdmission of evidence., On the construction of the charging
clause, as above set out, Semble, That, where the trugteo is not
a solicitor but i8 engaged in some other profession or vocation,
the charging clause applies to charges for work which is strictly
the work of the particular profession or other voeation in which
an executor or trustee is engaged ; and that the words * and
other ** and * for his time and trouble >’ show that the charging
clause extends to charge for work for which it is proper and usual
to employ & person engaged in a profegsion or other voeation, even
though it is not strictly the work of the particular profession or
other voeation, but is performed only by an exeeutor or trustee
personally. (Dale v. Inland Revenue Commissioners, [1954]
A 11; [1953] 2 Al ER. 671 ; Harbin v. Darby, (1860) 28
Beav. 325 ; 64 E.R. 381 ; Clarkson v. Robinson, [1900] 2 Ch,
722 ; In re Qhalinder, [1907] 1 Ch, §8; Guardian Trust v. Veale,
[1936] N.Z.L.R. 530 ; [1936] G.L.R. 448 ; In re Figh, Bennest
v. Benneit, {1893] 2 Ch. 413, applied. In re Gee, [1948] Ch.
284 ; sub nom. Re Gee, Wood v. Staples, [1948] 1 All E.R. 498,
referred to.) On the guestion of intent to defraud, Semble,
That, if it be proved that an acoused person, took from the estate
of which he was a trustee money that was not authorized by the
charging clause, there remaina the question of intent to defraud



March 20, 1956

or mens rea : if it were reasonably possible that the accused was
justified in entertaining s genuine belief that the charging clause
upon its true construction authorized the taking of the amount
mentioned in any count, this would mean that the Crown had
failed to prove that there wag an intent to defraud on that count ;
so also, if it were not reasonably possible that the accused was
justified in entertaining such a belief, but if the Crown failed
to prove that more was taken on any of the occasions than it
was reasonably possible he could expect to receive on an appli-
eation to the Court, this would be relevant to the question whether
the aceused had an intent to defraud on the particular oceasion,
although, of course, his whole conduct in connection with the
taking of whatever was taken on such occasion would also be
relevant to this question. The prosecution took place with
the leave of the Attorney-General, as required by 5. 362 of the
Crimes Act 1908, Evidence that the Attorney-General had so
consented was called before the jury. The trial Judge told the
jury that the fact that such consent had been given did not
tend to prove guilt and should be entirely disregarded, but he
explained there had been an invitation to the accused to make
an explanation or representations to the Attorney-General, and
it might weigh the fact that he had made none. On appeal
from the asccused’s convietions, Semble, 1. That the consents
were each signed by the Solicitor-General, that, although they
were necessary preliminaries, without which the Court did not
acquire jurisdiction, they would, having regard to s. 11 {1) {e)

 of the Evidence Amendment Act 1945, have been sufficiently
proved by the handing-in by counsel for the Crown of the docu-
ment evidencing the consents; and that it was unnecessary
that they should be proved by calling a witness. 2. That the
jury should not have been invited to take into account the fact
that the accused had made no explanation or representation to
the Attorney-General. Observations of the Court of Appeal,
in allowing sn appeal from the appellant’s convietions.  The
Queen v, Smillie.  (C.A. Wellington.  October 28, 1955, Tin-
lay J. CookeJ. Turnerd.)

VALUATION OF LAND.

Budlding Section—Section originally Part Gully but filled-in
with Spotl—Sufficient Allowance not made in Valuation for
Instability and Insecurity of Section as Site for House—W hether
Such Filling-in an  * amenity V’—-° Improvements V-—Valuation
of Land Aet 1351, 5. 2. A Land Valuation Committee gave a
decision redueing the unimproved values in the District Valua-
tion Roll, 1965, of four adjoining sections, which consisted largely
of a filled-in gully, The Committee upheld the Valuation
Department in applying » different method of valuation to two
of the sections from that applied to the others, on the ground
that the filling-in of the gully in the two sections in question
was, in terms of 8. 2 of the Valuation Act 1953, an *‘ amenity ™
in econnection with the subdivision of the land for building pur-
poses.  In the result, those two sections were valued at a higher
ratio than the other two. From that determination, the les-
gees of the two sections appealed. Held, 1. That the valuation
virtually ignored the faet that the two sectiona were by no means
as good a8 they would have been if composed of solid ground ;
in other words, sufficient allowance had not been made in the
valuation for the fact that the filling-in of the sections, even if
it were deemed to be merged in the unimproved value, had been
proved, in fact, unstable and unsatisfactory as a site for a house.
2. That the unimproved value should be fixed at a figure which
recognized that the sections, even as filled-in, were much inferior
to similar sections in the vicinity, which were composed of solid
ground ; and, accordingly, the unimproved value of each of
the sections should be reduced. Quaere, Whether the filling-in
of a building section, if carried out in connection with a sub-
division of land for building purposes, is to be treated as an
“ amenity *’ within the meaning of that term as nsed in the
definition of ** improvements’ in 8. 2 of the Valuation of
Land Act 1931,  MuacDermott and Anor. v. Valuer-General.
{L.V.Ct, Wellington.  December 1, 1935, Archer J.)

VENDOR AND PURCHASER.

Land Settlement Promotion—Undue Aggregation—Evidence of
Another Person’s Willingness to purchase relevant only to establish
that Land Saleable—=Sale of Land to Adjoining Owners who could
develop it more apeedily, efficiently and economically than Tnde-
pendent Purchaser—Consent to Sale, subject to Conditions embodied
in Deed of Covenant by Purchasers with Crown—ZLand Seltlement
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Promotion Act 1952, ss. 29 (1), (5), 31. In considering whether
& proposed purchase of land amounts to “* undue aggregation ™
within the meaning of that term as used in s. 29 (1) (a) of the
Land Settlement Promotion Act 1952, evidence that another
person was willing to buy the land in question is relevant only
to establish that the land is saleabls ; and it is no part of the
Court's duty to attempt to influence the vendor to sell to that
alternative purchaser. (In re e Propesed Sale, McGuinness fo
Mundy, [19565] N.Z.L.R. 58, followed.) Consent may properly
be given to & sale of land {an area of 157 ac.) to adjoining owrners
{(farming in partnership a property of 686 ac.), who could develop
it more speedily, efficiently, and economically than an independ-
ent purchaser, particeularly if lacking capital resourees, and it
had been shown that it would never provide a sufficient living
for an independent farmer, and it was doubtful whether it would
be in the public interest to encourage anyone to attempt to farm
it as a separate unit. The Court, however, imposed conditions
in accordance with the powers conferred on it by s. 29 (5) of the
Land Settlement Promotion Act 1952 (as added by s, 5 (2) of
the Land Settlement Promotion Amendment Act 1955)—namely,
that the purchasers must enter into & deed of covenant with the
Crown, jointly and severally that they would not sell, lease, or
otherwise digpose of the two areas otherwise than as two or more
gseparate units of approximately similar area; that neither
purchaser would sell or transfer his interest in the two areas to
the other ; and that they would partition the two areas between
them in approximately equal parts within five years of the
completion of the approved purchase. In re a Proposed Sale,

Spencer to Smaill Brothers. (L.V.Ct. Dunedin. November 24,
1955.  Archer J.}

Purchaser in Posseasion Pending Completion, 99 Seliciiors’
Journal, 881,
WORKERS' COMPENSATION—ASSESSMENT OF COMPEN-

SATION.

Dermatitis—Worker suffering from Dermatitis as Result of
Employment .and wunemployed for Eight Weeks—Subsequent
Employment as  Storemun  continuwing—Cualoulation of Pre-
Accident Earnings—Compensation calculated on Basis of Eighty
per cent. of Difference between Pre-Accident Earnings and Average
Weekly Earnings as Storemen—Lump-sum Payment based on
Assumption of Diminishing Disability in Loss of Barning Capacity
over Remaining Portion of Stw-year Period—Workers’ Compen-
sation Amendment Act 1936, s. 7 (5). R. ceased work with the
defendant company on February 24, 1954, bacause of dermatitis
which was a result of his employment. Compensation was
paid until he commenced work on November 15, 1954, with
the Post and Telegraph Department where he remained until
November 19 only, as there was a recurrence of the dermatitis.
He was unemployed for eight weeks. On January 19, 1955,
he obtained employment as a storeman, and had continued
therein, Held, 1. That R.’s pre-accident earnings were to he
caleulated under s. 7 (5) of the Workers’ Compensation Amend-
ment Act 1936, in respect of the period during which he was
employed by the defendant company, according to the rules
laid down in Blenkiron v. Westport-Stockion Coal Co., ILid.,
[1934] N.Z.L.R. 474 ; [1934] G.L.R. 416; and the effect was
that the average weekly wage was £16 148, per week, which,
agd from the date of the last increase under the Minimum Wage
Act 1945, should be treated as being £16 19s. 2, That R. was
entitled to compensation during the eight-weeks period {Novem-
ber 18, 1954, to January 18, 1955} at the appropriate maxiroum
rates. 3. That R. was entitled to compensation from January
18, 1955, caloulated on the basis of 80 per cent, of the difference
between £16 19s., his average weekly wage, and the amount
of his average weckly earnings while employed by his present
employer up to the date of judgment. 4, That R. was not
entitled to a lump sum arrived at on the assumption that his
loss of earnings would continue for the remainmng !portion of
the six-year pericd; but as hig loss of earnings amounted to
approximately £3 15s. per week, and the period, during which
the plaintiff received compensation since he went off work up
to the date of judgment, was approximately eighty-four weeks,
hs should be awarded the sam of £300 based on the assumption
that there would be a diminishing dicability trom the point
of view of loss of earning capacity over the remaining portion
of the six-yoear period. Rooney v. A. J. Hollander (N.Z.),
Ltd. (Comp. Cf, Wellington, Oectober 7, 1955, Dalglish J.)
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LAW REFORM IN NEW ZEALAND.

By B.J. Camrrow, B.A., TLL.M.

This article is intended as a cursory survey of one
aspect of the still unwritten history of New Zealand
law. It embodies no very original conclusions, nor has
any but readily accessible material been used. ~Law
reform in New Zealand has not, to the writer's know-
ledge, been the subject of any special study ; however,
it may bo of interest to present a summary of its history
and features. It is felt, too, that there is room for a
somewhat more eritical investigation of general legal
principles and trends in New Zealand than has, perhaps,
been usual in the past.  Studies of the nature of the
recent New Zealand volume in the Pritish Common-
wealth series under the general editorship of Professor
Keecton have been all too rare.!

The history of the law in New Zealand has been
marked by conservatism on the part of the Courts and
alternate periods of apathy and energy on the part of
the Legislature.  As will be seen, the Courts have to
a greater extent than in England abdicated any claim
to be an agency of law reform. In consequence, the
whole work of adapting the law to the needs of a rapidly
developing and mobile society has been thrown on Par-
Yament.2  Although hampered by an excessive regard
for English precedent Parliament has on the whole
performed this task surprisingly well.  Outside such
traditional categories as tort and contract, where
departure from English precedent has been slight and
hesitant, New Zealand law is probably as advanced as
any in the world. Tn the field of procedure and the
organization of the Courts in partienlar, innovation and
simplification have hcen common and at times far-
reaching.?

IxFruence: o¥ EngrisH Law.

One of the most immediately obvious features of our
legal history is the weight of English influence and
English precedent.  This has affected legislators and
their advisers almost as strongly as lawyers and the
Courts. At all stages of our history when legislation
has hecome necessary the instinct hag been to look to
the United Kingdom for a model. A hurdle which
any would-be law reformer in New Zealand must face
jg the pointed query : *“ Has this been done in Eng-
lanck ? 7. The prevailing approach is well illustrated
by a remark of Dr Grace during the gecond reading
debate on the Infants Guardianship and Contracts Bill
1887 : © It should always be our aim as far as possible
to assimilate the laws of New Zealand to those of
England . This statement could find an echo in many
gessions of Parliament before and since, and would
probably meet with the assent of a good many lawyers
even today.

Y The British Commonweaith : The Development of Its Laws
and Constitutions,  VYolume 4, New Zealand: Editor, J. L.
Robson, 1954.

¢ Parliament, that is, in legal theory, In fact, during the
last twenty or so years the real work of law-making has been
shared between the Public Service and pressure groups on the
one hand, and Cabinet and increasingly Caueus, on the other.
It would be rash but not essentially false to say that at the present
time Parliament is & registering machine which gives the seal
of law to decisions taken elsewhere.

3 And often highly suceessful.  For example, the Magis-
trates’ Courts Act 1947 and the Rules made under it have been
described by o competent critic as ‘“ the finest code of elvil
procedurc in the British Commonwealth ™,

It may not be out of place to say something about
the reasons for this attitude. They are not far to seek,
and to a large extent are the same as those which have
produced a similar outlook in other spheres. = The
British origin of almost the entire population, the
growth of a conscious Imperialist sentiment at a form-
ative period of our history, the extraordinary economic
dependence on the United Kingdom after the develop-
ment: of refrigerated shipping, the ease and abundance
of communications with England, the inferiority complex
produced, at least among the professional classes, by
the rawness and crudity of colonial society, all inhibited
the growth of any feeling of separateness,

In addition, there are certain factors peculiar to the
law which have made for a close imitation of England.
There is the very traditionalism of the Jaw which looked
back from New Zealand to London as the fount of the
revered common law,  Again, the small population
and the fact that our initial law was the law of England
meant that English textbooks were always accepted as
standard in most branches of law. - This has indeed
led to a vicious circle—an unwillingness to depart from
English law because this would lessen the ufility of
English textbooks which are the only ones available,
because, the law being the same, there is no point in
writing separate New Zealand ones.

Another reason not without importance in cur nursery
years was the reform of the Privy Council in the 1830%s.
In the 18th century appeals to the Privy Council had
been heard mainly by laymen, and its decisions were
treated with scant respect by colonial Courts. The
reforms of the 1830’s meant, however, that appeals to
England went to a Judicial Committee of the most
eminent Judges in England, and hence the control of
New Zealand Courts by the Privy Council was freely
accepted.

The nature and quality of legal education in New
Zealand may not be without significance.  Originally,
the qualification for admission as a barrister was by
admission in England and as a solicitor by admission
in England or by the serving of articles for five years. 4
For a number of years most of those who entered the
legal profession would doubtless have qualified in Eng-
land and would therefore bring to New-Zealand a wholly
English background. The requirement of an examina-
tion for New Zealand entrants was added in 1861, " 'In
1882 the system of articles was abolished, and for those
living in New Zealand the door to the legal profession
was the passing of an examination prescribed by the
Judges, or the Bachelor of Laws examination of the
University of New Zealand. In fact, the examination
preseribed by the Judges was the University examina-
tion. Examination papers were set and marked in
England : & practice which in some cases continued
until quite recent times.>  The course (2 years without
any pre-qualification beyond the University entrance
examination) was astonishingly short. Standards of

1 It should be borne in mind, however, that at thiz time
solicitors of the Court were entitled to practise as barristers,

5 T found [in 1940] that the prescriptions in no fewer than
4 LIL.M. subjects required students to study English and not
New Zosland law . . . . Change was opposed, becanse English
examiners counld not so eonveniently examine New Zealand
law.”” R. 0. McGechan in (1947) 23 N.Z.L.J. 113,
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teaching and the level of examinations were low. In
1906 & law sehool was established at Vietoria University
College, but even in 1925 it was described ag a law school
in name only.* Only sgince 1940 have law schools
worthy to be called such existed in New Zealand.

Tt is easy to see how an education system ol this sort
would reinforce the tendency to keep to the cleared
country of English law and not to stray more than
absolutely necessary into the bush of original legislation
or decision,

Up to the present in New Zealand the advantages of
a policy of keeping in line with England have been
habitually emphasized and the disadvantages largely
ignored.  ““ The benefit of English decisions " is a
doubtful benefit if the decigions themselves are bad. ’
The policy has produced a climate unfriendly to original
legal thought and a too uncritical attitude towards
English statutes, decisions, and oplmonq It has at
times led to indifference to the experience and solations
of other countries, Tt has been a barrier against a
number of beneficial changes which might otherwise
have been made.

That is not to say that it may not at times be desirable
to follow English precedent. One valnable consequence
of our readiness to do this is to smooth the path for a
great many reforms of the most far-reaching nature.
The list of beneficial reforms adopted from England
iz a long and impressive one.  In the nature of things
in a small country, the proportion of original ag compared
with derived legislation must be fairly small.

What ought to be resisted firmly, however, is a
tendency of going to one source only for reforms ; of
perpetuating mistakes and weaknesses in the legis-
lation making these reforms, and, in particular, of refus-
ing to take advantage of work done in England or any
other country, unless that work happens to have
received the blessing of the Legislature theve. There
are many reasons why England may not be in the fore-
front with a particular reform, of which the worth of
the proposed reform is only one.®

Rorr or THE COURTS,

The role of the Courts in law reform in New Zealand
has been timid and conservative. The New Zealand
judicial approach stands at the opposite extreme to
that followed in the United States. ‘There, despite a
genuine respect for precedents in all jurisdictions,
judicial legislation is open and approved.  On a novel
point American Courts are on the whole ready to relate
their decisions to social and economic factors, and time
after time they have revised or refused to accept prior
decisions which in New Zealand would be regarded as
obstacles removable only by the dynamite of legislation.

Thus as long ago as the 1830°s Courts in Indiana and
Maine recognized the prineiple of the capacity of maitried
women to possess a separate domicil. The reasons
for these decisions have been summed up in the follow-
ing words : * We were a young country, with rather
numerous and relatively small States, and a considerable

¢ Report of the Royal Commission on University FKducation
1925,

7 “Ttismot . . . botter that the Court should be persistently
wrong than that it should be ultimately right.” Isascs J. in
Australion Agricultural Co. v. PFederated Engine Drivers and
Firemen's Association of Australasia, (1913) 17 C.L.R. 261, 278.

8 Of. Gardiner : The Machinery of Law Reform in England,
(1953} 69 L.Q.R. 44,

NEW ZEALAND LAW JOURNAL 73

freedom and volume of moving about. . We were also
in the beginnings of.a strong development towards the
equality of women.’"? That is, the Conrts recognized
that married women could acquire a separate domieil
primarily because a different decision would have
caused inconvenience and hardship.

This is far from being an isolated example of judicial
law-making in the United States. In the field of tort
the Courts have in many States created an action for.
invagion of privacy, and have proceeded to work out
the extent and limitations of that action.® Incontract
they have done directty what English law does except-
ionally and indirectly in allowing a third party to enforce
a contract made for his benefit.'*  In Iowa the whole
gyatem of estates and interests in Jand, including the
statute Je Donis, was held inapplicable.’” A recent
example of activity by the American Courts is the
decigion in' Duwrham v. U.5.** substituting a new
test of criminal responsibility for the test laid down in
the McNaghten Rules. .

In the influence of the Courts on the developmelit of
the law New Zealand has. lagged well behind, not only
America, but also England and other Commonwealth
countries. It is hard, for example, to find a single
New Zealand decision which could be compared with
Fletcher v, Rylands, ** Redgrave v. Hurd; * Hurst v.

Picture Theatres, Lid.** Inre Polemis and Furness,
Withy & Coy., Ltd.,** Centrol London Property
Trust, Lid. v. High Trees House, Lid.'® R.v.

Northumberland  Compensation  Appeal  Tribunal,
Ex parte Shaw,® Bendall v. McWhirter,*® or Trovers v.
Holley.®*  To attribute this reluctance to break new
ground entirely to the right of appeal to the Privy Couneil
is to miss the point.  Eveéryone of the English decisions
just quoted was a decision either of the High Court or
of the Court of Appeal and was as susceptible of reversal
as any New Zealand decigion would be. The truth is
that the New Zealand bench and bar incline to a positivist
Austinian concept of the function of the Courts. Their
jurisprudence is the analytical jurisprudence of Salmond
derived from Holland and ultimately from Austin, and
some in the legal profession would probably still regard
Cardozo’s * The Nature of the Judicial Process ” as
akin to either indecent exposure or open heresy. New
Zealand has never produced a Mansfield, a Wright, or
a Denning ; and, while the prevailing climate continues,
is not likely to.

That is not to say that the Judiciary has shown itself
less liberal than that of other countries in interpreting
statutes which did make inroads into the common law.
Such decisions as Tnre Allardice, Allardicev. Allardice®®
on the Family Protection Act, and Nealon v. Public
Trustes ** on the testamentary promises provisions of

¢ Erwin N. Griawold, Professor of Law, Harvard Law School:
Divoree, Jurisdiction and Recogrition of Diwvorce Decrees—
A Comparative Study, (1951) 25 Aust. L.J. 248, 255,

10 Sap [1948] Columbia L.R. 713.

1 Lawrence v Fox, (1859) 6 N.Y, Ct. of App.-268.

12 Piersom v. Lane, 60 Towa 60.
3 (1954) 214 F. (2nd) $62.
1 [1866] I L.R. Ex. 265,
15 {1881} 20 Ch. D. 1.
W 11915] 1 K.B. 1.
17 11921] 3 K.B. 560. )
8 11947] K.B. 130
1# 11952] 1 K.B. 338 ; [1952] 1 Al E.R, 122,
1 r1952] 2 Q.B. 466 ; [1952] 1 All E.R. 1307.
i 1953] P, 256; [1953] 2 All E.R. 794,
2 (1909) 20 N.ZL.R. 959 ; 12 G.L.R. 753,
2 119491 N.Z, L. R. 148 ; [1949] G.L.R. 85.

=
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the Law Reform Act 1944, show a sympathetic and
sensible approach to radical legislation. Where the
Courts can be faulted is for their failure to play a due
part in the development of the common law in a New
Zealand setting or even as a single whole, and for their
excessive deference to English precedent.

There can be little dispute that New Zealand Judges
have been faithful followers. Their primary concern
has been and is to avoid any divergences from the
common law as it develops in England. All English
decigions in point are followed almost as a matter of
course, and in practice our Courts regard themselves as
bound by decisions even of co-ordinate Courts in England.

Professor P. B. Carter, Dean and Feliow of Wadham
College, Oxford, writing in the 7954 Annuel Law
Review of the University of Western Austraiia, referred
to a similar phenomenon in Australia in these words :

Thia leads to the second impression which I would record,
It is the excessive respect paid to English authority. This
may be loyal or it may be slavish ; it certainly gives the
impression of being in many cases unguestioning. It is
indeed a paradox that some English decisions, especially at
first instance, should be more secrupulously followed in
Australia than they are in England herself (ibid., 68).

Professor Carter's comments would have at least
equal force in New Zealand,**

The classic statement of the New Zealand and
Australian approach and of the arguments for it occurs
in the judgment of Dixon J. in Waghorn v. Waghorn, *
quoted with approval in New Zealand in In re Rayner,
Daniell v, Rayner **° :

The question how far this Court should defer to the decisions
of the Court of Appeal [i.e., the English Court of Appeal] is
one to which an unqualified answer can hardly be given.
But I think that if this Court is convinced that s particular
view of the law hag been taken in England from which there
i3 unlikely to be any departure, wisdom is on the side of the
Court’s spplying that view to Australian conditions, notwith-
standing that the Court has already decided the guestion in
the opposite sense . . . . The common law is administerad
in many jurisdictions, and unless each of them guards against
needless divergences of decision its uniform development is
imperilled.  Statutes based upon & common policy and
expressed in the same or similar forms ought not to be given
different operations,

In re Rayner is itself a remarkable illustration of the
lengths to which New Zealand Courts sometimes go in
order to keep in line with English decisions. The
judgment of Finlay J. on this point has several unsatis-
factory features, and indeed his suggestion that the
New Zealand Court of Appeal could reverse its own
prior decision only in the circumstances laid down in
Young v. Bristol Aeroplane Co.*” could paradoxically
hinder the policy of following English decisions,*®

The principle of uniformity of law throughout the
Commonwealth has its advantages, and, as long as the
right of appeal to the Judicial Committee of the Privy

# Bee, for example, the cases quoted in The British Common-
wealth : The Development of Its Laws and Constitutions, Volume
4, New Zealand : Editor, J. L, Robson, 327.

25 (1942) 66 C.L.R. 259,

® [1948] N.Z.L.R. 455, 506 ; [1948] GLL.R. 51, 73.
¥ [1944] K.B. 718 ; [1944] 2 All E.R. 293,

8 Cf. Preston v, Preston, [1955] N.Z. LR, 1251, 1259,
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Couneil is preserved, there must inevitably be an effort
to keep New Zealand decisions reagonably in harmony
with English ones. In application, however, the
principle of uniformity has been very much a one-way
street. Seldom, if ever, does an English Court follow
a prior Commonwealth decision in the interests of
uniformity. Moreover, unless the Courts of other Com-
monwealth countries consistently follow the policy of
deferring to the latest English decision, much of the
value of uniformity is lost. As far as New Zealand is
concerned, the principle of Commonwealth uniformity
is really reduced to one of uniformity with England,
irrespective of what other Commonwealth Courts decide.
Even in Australia the High Court has at times declined
to alter its views despite conflicting authority in Eng-
land, and there are signs that this practice may be
growing. A writer in the (79535) 29 Australion Law
Journal, 429, claims ;

“ The actions of the High Court in recent years
justify the suggestion that, whatever they may say,
it ean no longer be confidently asserted that it is their
general practice to follow decisions of the Court of
Appeal,”

One example of this concerns the question of the standard
of proof in adultery cases. Another is the inter-
pretation of the word “ wrong ” in the McNaghten
Rules.** - There is nothing to suggest that the New
Zealand Courts have, in general, faced up to such
challenges to the uniformity doctrine.

One persistent weakness in the technique of most
Commonwealth Courts on most occasions has heen a
refusal to reason by analogy from legislation,*® and to
consider economie, social or constitutional developments
in coming to a decision.’*  This weakness may be in-
herent in the common law but it has often kept the Courts
from adopting an approach consistent with contemporary
cirenmgtances.  In the present context, for instance,
it does not appear that the Courts do take or propose
to take into account the changes in the constitutional
status of New Zealand and its relations with the United
Kingdom.  The adoption by New Zealand of the
Statute of Westminster in 1947 was a clear indication
that as a matter of policy the paramountcy of English
legislation had been abandoned, and that in the last
resort: the principle of uniformity was expendable,
There is no reason in the nature of things why the Courts
should not accept this and allied constitutional develop-
ments as freeing them to a much greater extent than at
present from the fetters of binding English precedents.
To expect this to happen, however, is perhaps to cry
for the moon,

# In Stapleton v. R., (1952) 86 C.L.R. 358, the High Court
of Australia refused to follow the English Court of Criminal
Appealin R, v, Windle, (1852) 36 Cr. App. R. 85.  The question
is discussed in Res Judicatae, ¥eb. 1954, 304.

3 “English law is opposed to treating a statute as a soufree
of public poliey in & case not within its express terms ™ I,
Lioyd in Current Legal Problems 1955, 57. And of, Re Noble
and Wolf, [1949} 4 D.L.R. 375,

3 One New Zealand exception is Woolworths (New Zealand),
Lid. v. Wynne, [1952] N.Z.L.R. 486 ; [1852] G.L.R. 815. It
is characteristic of New Zealand that this case concerned the
validity of legislation conferring jurisdiction on the Privy Couneil,
not taking it away.

(T'6 be continued.)
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SOME ADVANTAGES IN COLONIAL SERVICE.
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By His Hoxovr MR JustioE LowE of the SUPREME
Cotrr oF TaXGANYIRA.*

Too little is known in New Zealand about Colonial
Service generally. 1 have heard it said that the
Colonial Empire is being “ given away ™ so rapidly
that there is not much future for the Colonial servant.
That is, in my view, very far from the truth. True,
it is, that the policy of Her Majesty’s Government in
the United Kingdom is to help the Colonies along the
road to eventual self-government and it would be a
true sceptic who saw no sense in such a policy. Mainly
for the purpose of safegunarding the position of those
Colonial gervants who are in a Colony at the granting
of independence to that Colony, the name of the Service
has now been changed to Her Majesty’s Oversea Civil
Service and shortly there will appear Her Majesty’s
Oversea Judicial Service, which latter, of course, is
independent of any Colonial Administration,

The Secretary of State for the Colonies has shown
that he is fully aware of the position which might arise
on the grant of self-government, and arrangements
are made in such cages for compensation and a com-
parative pension to be paid to Colonial servants, who
would otherwise be adversely affected. 1 know some
who have received such compensation and they are
not only very happy at their treatment but also have
found themselves suitable employment elsewhere, some
within the Service and some in commercial or legal
spheres outside the Service.

In any event, the tendency is for establishments to
be increased as the various territories develop and
require more personmel. I believe a good and most
satisfying career is still open fo many young lawyers ;
and 1 know that New Zealanders of the right experience
and stability would be very acceptable. The posts
which are now available could, of course, be filled from
the United Kingdom, but New Zealanders have proved
themselves to be so adaptable i the past that they have
fitted excellently into the scheme of things colonial.

Salaries in the Service (which 1 will continue to call
* Colonial Service”, as I have no great liking for the
new style and find it difficult to get used to) vary accord-
ing to the Colony and are governed to a large extent
by local conditions and cost of living. The lowest
commencing salary for a junior Crown Counsel or
Resident Magistrate is about £920 per annum (some
Colonies start much higher) and the highest one gets to
in those posts in some Colonies is £1,650. Then comes
promotion for those who have proved their worth,
to Legal Drafteman or Solicitor-General and eventually
to Attorney-General. In some territories the Attorney
is also the Member for Legal Affairs, which is the
equivalent of New Zealand’s Minister for Justice. The
salary for that post reaches over £3,000.

Resident Magistrates and Crown Counsel are re-
quired to have about three years’ experience in a legal
office, and to have done a certain amount of Court
work, before they are eligible for appointment. While
in those posts they are entitled to fairly substantial
annual increments which bring them to the top of the
galary scale. Many Resident Magistrates of past years

* Formerly a momber of the New Zealand Bar, and in practice
in Helensville,

have been elevated to the Bench and arc now in receipt
of annual salaries of over £2,500.

Most Colonies pay a cost of living allowance which
rises with a rising cost of necessities. I do not mention
the allowance falling, as it has not been my experience
that the cost of the necessities of life ever fall appreci-
ably. However, the allowance iz fixed accordingly.
Pensions are earned on the salary paid, and are finally
assessed on the last salary reached. The present rate
of assessing pension is known as the 1/600th rate. That
is 1/600th of the monthly salary received in the last
year of service if in that post for 3 years or more, multi-
plied by the number of months of total service to arrive
at the monthly pension. A man who gets up to, say,
£3,000, would have built up a pension of £1,200 per
annum after twenty years' service.

Most Governments provide living quarters and charge
a rental which varies with the territories. Some charge
10 per cent. of salary as rental, but in my case I have a
large house with the basic furniture provided by the
Tanganyika Government and all I pay is £72 a year
for house and furniture. Leave is granted every * so
often ”. 'The period of service before leave can be
taken is different in different places.

On the West Coast of Africa twelve months’ service
is completed before leave ; in Tanganyika, two and a
half years, and in Kenya I think it is three years. It
is governed mainly by the climatic conditions of the
territory. Leave can be taken to the United Kingdom
or to one’s home-country. However, all Colonial
Governments I know are prepared to pay a fare equiva-
lent to the cost of passages to the United Kingdom,
even though the Colonial servant wants to go to the
Continent or elsewhere for leave.

Some Governments will pay passages to New Zealand
after every tour of service, and some after every two
tours ; but & New Zealander can get home every now
and then, and generally prefers to take one leave in
England and the next in New Zealand. The usual
allowance for passages is three aduit return fares.
People often drop a grade or two in the cabins they hook,
and so make the three adult fares pay for themselves
and three or four children. Salary, of course, carries
onin full while one is on leave and can be drawn wherever
leave is being spent.

Most Colonies have now got malaria very well under
control, though most Colonial servants take paludrine
daily “ just in case”. It has no effeet whatsoever
on the colour of one's skin or on anything else, except,
I hope, on getting the blood-stream prepared to resist
any odd effort by an anopheles mosquite. Medical
attention for the whole family is free as is the normal
dental service, but dentures, etc., are charged for at a
reasonable rate.

I find life in the Colonies very pleasant and fall of
interest and have yet to meet the man who would
willingly change his Colonial life for any other. That
applies to the wives as well.

There is plenty of sport available in most places. In
Tanganyika there seem to be tennis courts everywhere,
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golf courses in most centres, yachting at the coast,
and rughy or soccer for those young and fit enough.
Each town of any size has its own club and some of
them are excellent and are the meeting-place for tennis
or golf. In Africa, of course, there is wild game to be
seen in most parts and it is commonplace to see lions
or giraffe when travelling up country. Lions are a
wonderful sight when met unexpectedly, and the more
so asg they take not the slightest interest in a motor-car.
They may have different ideas if one got out of the car,
however,

Space precludes me writing more about Colonial
Service. Tt is a good Service, and one which offers an

LANDLORD AND TENANT

opportunity to young New Zealand lawyers and indeed
others. At the moment, there arc vacancies for Resi-
dent Magistrates in different territories and also for
solicitors who prefer to stay on that side of the pro-
fession, in land offices and similar positions.

The Dominion Liaison Officer for the Colonial Office
is Mr D. E. Fouhy, C.V.0., C.B.R., Private Secretary,
Government House, Wellington. I know that he would
be pleased to handle any inquiries about the Service.
Climates vary in the different Colonial territories, and
at some places the coastal areas are trying in the hot
geason ; but evervone lives and dresses accordingly.

: COVENANT BY TENANT

TO REPAIR.

Reasonable Wear and Tear Excepted.

By E. C, Apams, 1.5.0., LL.M.

A valued correspondent has written to me, pointing
out. what he concelves to be an error, in the Fourth
Edition of Garrow’s Real Property in New Zealand, of
which T happen to be the Editor.

He specifically refers to p. 568, note (s). The main
part of the text to which note (s) refers reads :

Furthermore the distinction between renewing & part and
renewing ‘‘ substantially the whole' is somewhat elusive;
for, if the whole building had come into such a state of dis-
repair that it cannot be restored except by rebuilding, may
this not be the result of failure on the part of the tenant to
carry out his obligation to keep in repair from time to time
so a3 to prevent such a stete of affairs from arising ? It
s not in accordance with experience that gemeral disrepair
arises suddenly, all parts of the building collapsing at the
same time, “all at once, and nothing first ™.

This passage, which appears quite sound, then refers
to footnote (s) to which my correspondent takes object-

ion. Footnote (s) reads :
(s} As to the exception of depreciation * from fair wear-
and-tear ' see Perrell v. Murray, (1901) 17 T.L.R. 570;
Baker v. Johnston and Co., Lid. [ (1902) 21 N.ZL.R.

268; 4 GL.R. 270]; Sim v. Mitckell, [1917] G.L.R. 403;

Manchester Bonded Warehouse Co. v. Carr, (1880} 3 C.P.D.

507; Colling v. Winter, [1924] N.Z.L.R. 449, [1924] G.L.R.

278. The exception of ‘‘fair wear-and-tear” iz of such
~ doubtful meaning that it is probably better avoided except

in special cases: see Key and Flphinstone’s Precedents

¥ol, I, p. 873.

The law is stated similarly in the Second Edition of
Garrow, which is the last edition edited by Garrow,
himself ; and, at that time, it accurately stated the
effect, of decided cases, except that one is constrained
1o observe at this stage that later cases show the ex-
ception of  fair wear and tear ” has a decided mean-
ing and in the writer's opinion it is not true to say that
it 13 better avoided except in special cases.

My correspondent points out that the footnote is
mainly based on Baker v. Joknston and Co., Lid., (1902)
21 N.Z.L.R. 268; 4 GLR. 270. He points out with
force that Mr H. J. Thompson S.M. declined to follow
this New Zealand case in Clark v. Moore Wilson & Co.,
Litd., {1946) 5 M.C.D. 195, preferring instead the more
recent English Court of Appeal case, Tuaylor v. Webb,
[1937] 2 K.B. 283, [1937]1 1 AL E.R., 590.

Turning to 20 Halsbury's Laws of England, 2nd Ed., p.
211, para, 230, we find the law stated as follows :

If ™ reasonable wear and tear ”* are excepted, the
tenant is not bound to make good dilapidations caused
by the friction of the air, and by exposure and ordinary
use ; but it must be shown that such dilapidations
were caused by normal human use or the normal
action of the elements, and that they were reasonable
in amount having regard to the contract to repair and
the other circumstances of the case.  If the passage
of time and the operation of the elements has a more
deteriorating effect than usual owing to the original
unsoundness of the premises, the tenant will not be
liable for the resulting dilapidations, but ke is liable for
such repairs as become necessary through his failure to
prevent the consequences of wear and tenr from causing
Surther damage.

The authority cited by Halsbury for the words which
T have put in italics is Haskell v. Marlow, [1928] 2 K. B.
45.  But in Taylor v. Webb, supra, the English Court
of Appeal made no bones about over-ruling Haskell v.
Marlowe, And the above-cited passage from Halsbury is
corrected, under para. 230 in the Supplement to Hals-
bury :

Overraled
damago.

And Taylor v. Webb is cited as the anthority for that
definite statement in the Supplement.

he is under no sach duty to prevent further

In Taylor v. Webb, a landlord covenanted in an under-
lease to keep the outside walls and roofs in fenantable
repair, as he was required to do by the headlease. The
covenant in the headlease contained an exzception of
damage by fair wear and tear. Owing solely to the
effect of wind and rain, certain roofs and skylights
hecame defective, and, as they were not repaired, certain
rooms in due course became uninhabitable. The whole
of the disrepair was due to the elements, conupled with
the absence of any steps by anybody to prevent further
progress of the decay. The Court held that the queat-
ion whether wear and tear is reasonable iz not affected
by the amount of the dilapidations,

Now, shortly after Taglor v. Webb was reported in
the Law Reports it was discussed in an article, (1938)
14 New ZEALAND Law JourNaL 76, by Mr ¢, N, Arm-
strong, who criticized the judgment of the English
Court of Appeal ; but he appears to have had no doubt
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The New Zealand CRIPPLED CHILDREN SOCIETY (lnc.)

ITS PURPOSES
The New Zealand Crippled Children Society was formed in 1835 to take
up the eause of the erippled child—to act as the guardian of the cripple,
and fight the handicaps under which the crippled child labours ; to
endeavour to cbviate or minimize his disability, and generally o bring
within the reach of every eripple or potential cripple prompt and
efficient treatment.
ITS POLICY

() To provide the same opportunity to every crippled boy or girlas
that offered to physlcally normal children; (&) To foster vocational
training and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the community ; (¢) Preven-
tion in advanee of erippling conditions as a major objective; (d) Te
wage war on infantile paralysis, one of the principal causes of crippling ;
(¢) To malntain the closest co-operation with State Departmenta,
Hospital Boards, kindred Societies, and assist where possible.

1t is considered that there are approximately 8,000 crippled children
in New Zealand, and each year adds a number of new cases to the
thousands already being helped by the Society,

Members of the Law Society are invited to bring the work of the
N.Z, Crippled Children Soclety before clients when drawing up wills
and advising regarding bequests. Any further informationm will
gladly be given on application.

MR. C. MEACHEN, Secrotary, Execufive Council

EXECUTIVE COUNCIL
Me. H. E. Yousd, J.P., SIR FRED T. BOWERBANE, ME, ALEXANDER
GILLres, S JOMN InoTT, MR. L. SINOLAIR THOMPSON, MR. FRANK
JONES, BIR CHARLES NORWOOD, Mn. G. E. HaxsirD, MR. Eric
HODDER, MR, WYVvERN HUNT, SIR ALEXANDER ROBERTS, MR,
WALTER N. Norwoop, Mr. M, T. SPEmHr, M. (. J. PARE, MR.
D. G, Baiy, DR, G, A. Q. LENNANE.

Box 6025, Te Aro, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES CF BRANCH SECRETARIES:
(Euch Branch adminisiers its own Funds)

P.0. Box 5087, Auckland
P.0. Box 2035, Christchurch
P.0. Box 125, Timaru

ATCRLAND ..
CANTERBURY AND Wnsu.um
SoUTH CAXTERBURY

DONEDIN P.0. Box 483, Dunedin
GISRGRNE P.0. Box 20, Gisborne
HAWEE'S Bay P.0. Box 30, Napler
NELSON P.0. Box 188, Nelson

P 0. Box 524, New Plymouth
. P.0. Box 304, Oamaru
P.0. Box 299, Palmerston North

NEw PLYMOTUTH
NoRTH (TAGO

MARAWATT

MARLBOROTUGH - P.0. Box 124, Blenhelm
S0UTH TARANAKI P.0. Box 148, Hawera
SOUTHLAND P.0. Box 169, Invercargill
STRATFORD P.0. Box 43, Stratford
WANGANTI P.0. Box 20, Wanganui
WAIRARAPA .. "P.0, Box 125, Masterion
WELLINGTON P.0n. Box 7821, Wellington E.4
TATURARGA 42 Seventh Avenue, Tauranga

Cloor ISLANDS C;‘u Mr H Bateson, A. B. Donald Ltd., Rarotonga

ctive Hefp in the fight against TUBERULOSIS

OBJECTS: The principal objects of the N.Z. Federa-
t'on of Tubercu'osis Associations (Ine.) are as follows:

1, To establish and maintain in New Zealand a
Federation of Associations and persons interested in
the furtherance of 2 campaign agalnst Tuberenlosis,

2. To provide supplementary assistance for the benefit,
comfort and welfare of persons who are suffering or’
who have suffered from Tuberculosis and the de-
pendants of such persons.

8. To provide and raise funds for the purpeses of the
Federation by subscriptions or by other means.

4. To make a survey and acquite accurate informa-
tion and knowledge of all matters affecting or con-
cerning the existence and treatment of Tuberculosis.

5. To secure co-ordination between the public and
the medical profession in the investigation and treat-
ment of Tuberentosis, and the after-care and welfare
of persons who have siffered fromn the said dlsease.

A WORTHY WORK TO FURTHER BY BEQUEST

Members of the Law Society are invited to bring the work of the Federation béfore clients

when drawing wp wills and giving advice on bequests.

Any further information will be

gladly given on application to :—
HON, SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.)

218 D.LC. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-959.

OFFICERS
Dr. Gordon Rich, Christchurch.
€. Meachen {Chairman), Wellington.
Captain H. J. Gillmore, Auckland
W. H. Masters } Dunedin -
Dr. B, P. Wilson
L. E. Farthing, Timaru
Brian Andersen ¥ Chrisichurch
Dr. I, C. MacIntyre %

‘AND
President

Executive :
- Council :

‘EXBOUTIVE

COUNCIL

Dr. &. Walker, New Plymouth

A, 1. Carroll, Wairoa

H. F. Low Wanganui

Dr. W. A, Priest )

Dr, F. H. Morrell, Wellingion.
Hon. Treasurer : H. H. Miller, Wellington.
Hon. Secretary : Miss F. Morton Low, Wellington.
Hon. Solicitor : H. E. Anderson, Wellington,
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Charities and Charitable Institutions
HOSPITALS - HOMES - ETC.

The atiention of Solicitors, s Executors and Advisors, is directed to the claims of the institulions in thiz issue:

BOY SCOUTS

There are 22,000 Boy Scouts in New
Zealand. The training inculcates truthful.
ness, habits of observation, obedience, self-
reliance, resourcefulness, loyalty to Queen
and Country, thoughtfulness for others,

1t teaches them services useful to the
public, handicrafts useful to themselves, and
promotes their physical, mental and spiritual
development, and builds up strong, good
character.

500 CHILDREN ARE CATERED FOR

IN THE HoMES OF THE

PRESBYTERIAN SOCIAL SERVICE
ASSOCIATIONS

There is no better way for people
to perpetusate their memory than by
helping Orphaned Children.

£500 endows a Cot
in perpetuity.

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION to clients.
A recent decision confirms the Assoociation
83 a Legal Charity.

Official Designation :
THE PRESBYTERIAN SOCIAL SERVICE

TRUST BOARD

AUCELAND, WELLINGTON, CHRISTCHURCH,
TiMary, DUNEDIN, INVERCARGILL.

Official Designation :

The Boy Scouts Association (New Zealand
Branch) Incorporated,
P.O. Box 1642,
Wellington, C1.

Each Associalion adminisiers #s own Funds.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

A chain of Health Camps maintained by
voluntary subseriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children, Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under

“I Give AND BEQUEATH to the NEW
ZEALAND RED CROSS SOCIETY (Incor-
porated) for :—

The General Purposes of the Society,

medical and nursing supervision, The need
is always present for continued support for
this service. We solicit the goodwill of the

the sum of £............ {or description of
property given) for which the receipt of the
Secretary-General, Dominion Treasurer or

legal profession in advising elients to assist
by means of Legacies and Donations this
Dominion-wide movement for the better-
ment of the Nation.

KING GEORGE THE FIFTH MEMORIAL
CHILDREN'S HEALTH CAMPS FEDERATION,

other Dominion Officer shall be a good
discharge therefor to my trustee.”

In Peace, War or National Emergency the Red Cross
serves bmmanily irrespective of class, colour or

creed.
P.0. Box 5013, WELLINGTON,
CLIENT ** Then, 1 wish to inctude En my Wil a legacy for The British and Forelgn Bible Soclety.”
SOLICITOR ¢ ' That’s an excellent iden, The Bible Boclety has at least four characteristics of an Ideal bequest.'
MAKI N G CLIENT: *'Well, what are they ?'*
SoLicrToR:  ** It's purpose is definite and unchanging——to circulate the Scriptures without elther note of comment.
Its record is amazing—since 1ts inception in 1804 it has distributed over 600 milllon volumes. Its ecope is
A {ar-reaching—it troadeasts the Word of God in 820 languages. Its activities can neves be superfluous—

man will always need the Bible,"

CLizxy ** You express my views exactly. The Bociety deserves a rubstantial legacy, In addition to one’s regular
contribution.*

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Weliington, C.1.

WILL
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but that it applies to New Zealand : in this article, Mr
Armstrong made certain suggestions for altering the
covenant, but these suggestions do not appear to have
been adopted in practice in New Zealand. It is also
not without interest to note that, in (1943) 19 NEw
ZEALaND Law Jourxarn 118 of such a well-known and
sound conveyancer a8 the late Mr C. Palmer Brown
submitted that Baker v. Johnston and Co., Lid., was still
the law in New Zealand and in any case was a far more
commonsense judgment than Paylor v, Webh. Mr
Brown wrote :

It ean be said at once thet the decision of our Court of
Appeal is based on authority and convenience, while that of
the Court of Appeal in England is based on a critical analysis
of the words of the covenant. It must also be said that the
majority of the Judges in our Court of Appeal preferred to
base their judgments on another covenant in the same lease,
but they all concurred in the construetion of the repairing
covenant. Despite these objections to Baker v. Johnaton
as an authority, it is submitted that it should he preferred.

Shortly after this article was published, the case of
Clark v. Moove Wilson & Co. Ltd., (1948) 5 M.C.D. 194,
fell to he decided by Mr H. J. Thompson S.M. The
learned Magistrate takes a different view from that
expressed by Mr Brown in his article. The learned
Magistrate, at p. 199, said :

Though it seems very desirable that a Supreme Court
decision should be obtamed on the point, I have come to the
conclosion thet I ghould adopt the deeision in Taylor v.
Webb for the reasons ;

{a) That this case was decided in 1837, some thirty-five
vears later than our Court of Appeal case of Daker v.
Joknston and Co., Ltd.

(b} That this iz the first occasion on which the “ fair wear
and tear ” exception has been before the Court of Appeal
in England.

{¢) That the English Court of Appeal has reviewed all
the relevant authorities, and has now settled the law in
England.

{d) That our own Supreme Court or Court of Appeal, in con-
sidering the question of “ reasonsble wear and tear,” must
inevitably take inte account in any future case the decision
in Paylor v. Webb,

It appears to the writer, however, on the anthority
of later cases as to the effect of a Court of Appeal decision,
that our Court of Appeal would not necessarily follow
Taylor v. Webb. The question, as it appears to me, is :
Was the general concurrence of the majority of the Court
of Appeal of the construction put on the repair clause by
Sir Robert Stout (.J. a part of the ratio or merely
obiter dicta ? If a Court gives two reasons for its decis-
ion, one reagon is just as much a part of the ratio as the
other, although we might agrec with one reason and
disagree with the other. And the powers of our Court
of Appeal not to follow previous decisions of that Court
appear to be somewhat limited. These powers were
discussed by both divisions of the Court of Appeal in
In re Rayner, Daniell v. Rayner, [1948] N Z.L.R. 455 :
[1948] G.I.R. 51. There does not appear to be any
decision on the point, as to the construction of ** fair
wear and tear 7 clauses, either hy the House of Lords or
the Privy Council. In Rayner’s case there was a decision
of the House of Lords in conflict with the decision of
our Court of Appeal in In re Houghton, McClurg v. New
Zealand I'nsurance Co., Lid., [1945] N.Z.L.R. 639; [1945)
G.L.R. 297 ; and, consequently, in Ruyner’s case the
Court of Appeal, in which both Divisions sat, overruled
Houghtor’s case. But whether or not our Court of
Appeal can refuse to follow the principle or principles
it actually decided in Baker v. Johnsion, it iy certainly
not compelled to follow Taylor v. Webb: Robins v.

National Trust Co., [1927] A.C. 519, for it is a Court of
co-ordinate jurisdiction with the English Court of Appeal.

As to what was actually the ratio in Baker v. Johnston
and Co., Lid., it iy interesting to read that, at p. 308 ;
289, Cooper J. said :

The covenant to repair is to keep the hotel and buildings
in good and tenantable repair, and at the end or sooner deter-
mination of the term in like repair to yield and deliver them
to the lessors, reasonable wear-and-tear and damage done by
fire alone excepted. We are sll agreed that the appellant
is liable for these repairs, and I have nothing to add to the
reasons already given by His Honour the Chief Justice and
His Honour Mr Justice Williams.

Tt is rather curious that Cooper J. should have said,
* we are all agreed . The opinion of Denniston J. on
this particular point was tentative, and, therefore, no
more than obiter. Conolly J. expressly dissented from
this view, and, as to this point, agreed with Edward J.,
who had delivered the judgment in the Supreme Court.
Probably what Cooper J. meant was that Sir Robert
Stout C.J., Williams J., and he himself, were all agreed
on this point ; and they constituted a majority of the
Court of Appeal, in which five Judges sat. Therefore,
was not their construction of the covenant to repair,
a ratio and not mere obiter ?

There is much wit displayed in Mr C, Palmer Brown’s
article, cit., supre. First, at p. 118, he states and
distinguishes the facts in both cases :

The case of the Fallen Tile, discussed in Taylor v, Webb,
[1937) 2 K.B. 283, and the case of the Rusty Roof, decided
in Baker v. Johnstorn and Coe., Lid., (1902) 21 N.Z.L.R. 268,
are similar in their facts and in the terms of the covenant
construed, but totally dissimilar in result, and, as might he
expected, dissimilar in methods of approach. In both,
4 repairing covenant, excepting fair wear and tear, had to
be construed. In the case first quoted the covenantor was
held not liable though he had neglected the roof for years and
parts of the building had become uninhabitable. In the
second, it was admitted that the only way to repair the roof
was to renew the whole of the iron and the tenant was held
Hable for this expense.

Later on in his article, Mr Brown went on to say :

It has to be admitted that in logic there can be no precise
point where fair wear and tear ceases, but the line has to be
drawn somewhere. Seott L.J.'s question reminds one of
the puzzle always presented to students of logic as to when
a number of grains becomes a heap. Is it on the first addi-
tion of one grain to another 7 Or on the second ? Or on
the third ? The drawing of the line is & matter of practice,
not of definition. Tn Baker v. Johnston and Ce., Ltd., our
Court of Appeal drew it at the first leak. In Haskell v.
Marlow, [1928] 2 K.B. 45, Salter L.J. drew the line when the
amount became unreasonable. Talbot J. drew it when
complications set in. In Taylor v. Webb the Court of Appeal
refused to draw any line at all, because of the logical difficulty
of fixing a line.

It is not without interest to note that in another
rusty roof case the late Sir Humphrey O’Leary C.J.
purported to apply Baker v. Johnston without any
comment : New Zealand Insurance Co., Lid. v.
Keesing, [1953] N.ZL.R. 7. But, as pointed out by
counsel in argument in that case, although there was the
usual covenant to repair, there was no exception of fair
wear and tear. The recent judgment of F. B. Adams
J. in Sleeman v. Colonial Distribufors (to be reported)
is also not an authority on the point discussed in this
article, for in the repair clause in that case the only
exception was ** except in cage of destruction or damage
by fire ”. The exception, however, does appear in
s. 106 (b) of the Property Law Act 1952, which reads :

106. In every lease of land there shall be implied the

following covenants by the lessee, for himself, his executors,
administrators, and assigns :— .
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(&) That he or they will at all times during the continuance
of the said lease, keep, and at the terminetion thereof yield
up, the demised premiges in good and tenantable repair,
having regard to their condition at the commencement of
thesaid lease, aceidents and damage from fire, flood, lightning,
storm, tempest, earthquake, and fair wear and tear (all
without neglect or default of the lessee) execepted.

- The above covenant applies to every lease of land in
New Zealand except wherée expressly negatived, varied,

or extended. It is not customary for the exception of
fair wear and tear to be inserted in the covenant to repair
in long-term leases. Therefore, it appears to the writer
that the conveyaneer in drawing leases of land should
always ask himself this question: Shall T expressly
negative or modify the covenants implied by the Pro-
perty Law Act 1952, or is it safe to let them stand ?

RETIREMENT OF MR C. S. THOMAS.

A Long and Suceessful Career.

In December last, Mr C. 8. Thomas retired from
practice and terminated forty-one busy years as a
member of the legal profession. His early training was
served ag an articled clerk to Messrs Garrick, Cowlishaw,
Alpers and Nicholls. He opened his own office shortly
after he qualified, and quickly established himself. To
the public he was best known as counsel for the accused
in a number of sensational criminal trials.  As a young
advocate, in about the year 1920, he appeared for Regin-
ald Matthews on a charge of murdering a youth in
Timaru.  The chief issue in the trial was whether or
not Matthews was criminally insane.  Perhaps because
of aceused’s shocking behaviour, the jury rejected Mr
Thomas's plea; but a special inguiry instituted by the
Executive Council found Matthews to be insane. He
was reprieved, and committed to a mental institution.

Tn 1925, Mr Thomas defended Frederick Peter Mouatt,
who was charged with the murder of his wife at St.
Marting, a Christéhurch suburb. ~ The Crown alleged
that Mouatt had disposed of his wife’s remains by in-
cineration in the domestic grate. At the second trial
Mouatt was convicted of manslaughter, a verdict which
may be regarded as unsatisfactory.  The precise cir-
cumstarices of his wife's disappearance will always remain
amystery. - A few years later Mr Thomas successfully
defended Boakes on a charge of murdering a girl at Bur-
wood. More recently, he secured an acquittal for
Mayo, who was alleged to have committed murder by
sending poisoned chocolates to his victim through the
post. - e

Nevertheless, Mr Thomasg’s large practice was by no
means confined to criminal cases.  He wag in great
demand as counsel in litigation of every type, and on
many occagions appeared before the Court ‘of Appeal.
When the third-party insurance pool was formed in 1928,
he was appointed the first solicitor in Christchurch to the
insurance interests, and his retainer enured until his
retirement.  In all types of litigation, he early estah-
lished a pre-eminence which gave him a unique position
at the Christchurch Bar.  Imposing in presence, he
added to his natural gifts by care in the training and use
of his voice.  He had the rare combination of being

meticulous in mastery of fact, with a capacity to impro-
vise and exploit a sudden opportunity in the course of
a case. In cross-examination he was particularly
formidable.  No counsel ever gave more wholehearted
or disinterested attention to the interests of his client.

Although his interest was chiefly in the Courts, Mr
Thomas was always a pioneer in the adoption of up-to-
date methods of office management.

Throughout his career, Mr Thomas took an active
interest In professional affairs ; and, after serving on the
Council of the Canterbury District Law Society, he be-
came President of the Society.  In the course of his
practice he took a notable part in appearing before the
Royal Commissions which sat on Gaming and Racing
and Licensing Control. It was before the former Com-
mission that he expounded the T.A.B. system which he
played a large part in initiating.

In other fields he made a notable contribution to the
public life of the community.  In his youth he was an
athlete of distinetion ; and, on retirement from active
competition, he was for many years associated with the
administration of the Canterbury Centre of the New
Zealand Amateur Athletic Association. He was Presi.
dent of that body for a period, and for twenty years was
starter at all official track meetings.

Forforty years he has been President of the Canterbury
Caledonian Society, and was the founder of the New
Zealand Pipe Bands and Pipers and Dancers Association,
of which he is still patron.  For seven years he was
President of the New Zealand Metropolitan Trotting
(flub, and at one time held a joint interest in two pacers,
Scholarship and Oxford Scholar. '

The fitm which Mr Thomas founded will be carried on
under its former name by his partners Messrs R. P.
Thompson, E. M. Hay, F. J. Shaw, and his son, Hamish
Thomas. Mr Thomas on his retirement will leave a
notable gap in the ranks of the profession, but will carry
with him the best wishes of his fellow-practitioners. He
was recently entertained by his friends at the Bar at a
private dinner at the Canterbury Club. '
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BY SCRIBLEX

A Permanent Court of Appeal.—Practitioners at the
Napier Conference of 1954 will remember that the
case for a permanent Court of Appeal was argued by
L. P. Leary Q.C., and his able “ junior ” T. P. Cleary.
In the course of their submissions, reference was made
to a memorandum that they had received from Sir
David Smith, prepared after his retirement from the
Bench. In his view, held for a long period, a separate
Court of Appeal was desirable, and This chief objections
to the present system of appeal were the inefficiency
of its method and the undue strain it tended to impose
upon some Judges: indeed, in his observation, the
present procedure has in fact placed such & strain
upon the health of a number of them. He also ex-
pressed agreement with the cogent arguments set out
in the editorial article appearing in this JoumwAL,
Vol. 23 (1947), p. 29. In the result, the Conference
that was large and representative of the whole profession
unanimously resolved :

That the members of the Legal Profession present at
this Conference express their complete endorsement
of the proposal to be laid hefore the Government by
the New Zealand Law Society for the establishment
of a Court of Appeal composed of separate Judges
permanently appointed of which the Chief Justice
will be a member ex officio.

Actually, this matter was, of all those discussed at the
Conference, that of the most general public importance ;
but two years have passed and, without the usual
Governmental excuse of the high cost of war or the
low price of butterfat, nothing tangible appears to
have been done, Yet, the need still remains, At the
sitting of the Tirst Division on March 13, fixtures were
made for the hest part of thirty cases, eivil and criminal,
and extending from March 13 to the end of April, whenthe
members of the Court are expected to resume their
respective local Sessions. The majority of the cases
involve points of difficulty and require intenge concentra-
tion. Judgments have to he considered and written.
In England, Court of Appeal Judges have no High Court
segsions over which they are expected to preside: in
Australia, the Full Bench of some particular State
does not appear to disperse to circuit sittings as they
do here.  The plain fact of the matter is that too much
pressure is placed upon our Judges under the existing
gygtem ; and it is common knowledge that, during the
past few years, it has produced a marked measure of
strain and ill-health amongst the oecupants of the
Bench. Apart from the interest which the profession
hag in the welfare of ite Judges, there is the interest
of the litigant to be considered. He tells his tale and he
pays his fees.  And he is entitled to have a fresh un-
troubled mind brought to bear upon his problems.

Murder Note.—The delicate attitude that some of
the members of the British Parliament have recently
taken towards the crime of murder recalls some observa-
tions made by Gerald Sparrow, legal adviser appointed
by the Ministry of Justice to the Siamese Government
and the author of an excellent autobiography, Land
of the Moon Flower (Elek Books, 1935). According
to him, murder is seldom to be found in Siam, since the
Siamese, be says, are almost ome hundred per cent.

Buddhist, the foreign missions having made practically
no permanent disinterested converts in Siam, Murder
is the antithesis of the gentle Buddhist creed and the
Siamese are reluctant to admit it has ever oceurred,
Even the newspapers—as sensation-hungry as their
western counterparts—avoid the word, which is re-
garded as gauche and rude. * Lady fatally shot.”
“0ld woman passes away strangely, Heir expresses
regret.”  Buch are the head.lines. Occasionally a
daring journalist will wrap up the dread deed as “ homi-
cide”. DBut cold-blovded, caloulated © murder”—no,
That is the sort of thing that Furopeans do in their
insensitive, ill-mannered fashion.  But there is another
reason, he majintains, why murder seldom figures in the
lists of the International Court there on which he sat
with two Siamese Judges. The old Riamese medical
theory, now largely superseded by meodern medical
practice, ascribed all illnesses to a disturbance of the
clements that were supposed to make up the human
body, which could remain in health only when they
were perfectly balanced. The element that gave the
most trouble, for it was always going wrong, was wind.
The Siamese word for it is “lom”, He adds that
there was not, until recently, an up-to-date system of
post-mortem, so a great many inconvenient, elderly
persons passed away from ‘‘lom”, often accompanied
by vomiting and heart collapse. If there was a post-
mortem, the doctor would expect to be paid by the
surviving relatives and it would hardly show gratitude
on his part to raise doubts that might cauge a great
deal of unpleasantness. After all, death was death
and nothing could alter it. :

Lawyers as Crities.—* When young Derek Blomfield
was arrested for murder because he wasg the last person
geen with the old woman (she had made a will in his
favour) we knew at once that he wag innoeent. When
he falks the case over with his lawyer the authoress
still piles evidence against the young fellow. But we
know the form. And when it turns out that there was
blood on his sleeve our last doubts of his innocence
disappear. . . . So we all proceed to the Old Bailey,
and get down to business. David Horne and Clarke-
Smith begin their faseinating duel as barristers. Actually,
there were three barristers, although the pame of the
third does not appear on the programme. He was
sitting behind me in the stalls, and kept telling his
wife that the whole thing was ridiculous.”— Beverley
Baxter M.P. in a review of Agatha Christie's Witness
for the Prosecution. (First Nights and Footlights,
Hutchinson, 1955)

From the Licensing Contrel Commission,—

Participants:  Mr T. A, Gresson for Canterbury
Provinecial Wholesale Merchants® Association and Mr
Harold Pearce, head of Levin and Co., Ltd., who has
produced his subrmssmns, eyclostyled bv a pubhc typist
in bright green.

Mr Gresson:  Tell me, are your submissions made
in chartrense or créme-de-menthe ?

My Pearce
spection) :

(producing his original draft for in-
No, Sir, in black and white !
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PRACTICAL POINTS.

Land Drainage—Comanon Private Drain forming Boundary
of Four Separately-owned Farms—Whether Owner of One Farm
can clatm Damages from Another Ouwner neglecting to keep His
Part gf Drain Clean and Tnobstructed— Drainage  Aect 1908,
88, 62, G3.

QuestioN :  We aet for a farmer who owns a farm along the
back boundary of which a private drain is situated. This
drain rons along the entire length of this boundary and also
along the back boundaries of thres other privately owned farma
before flowing into a public drain. The whole drain is situate
in these four farms., That is to say, both banks are situate in
each respactive farm. For some years two of the lower farm
owners neglected. to clean the gection of this private drain which
is situate in the farm properties they own. Recently our client
wasy successful in forcing these owners to clean their portions by
invoking the relevant provision of the Land Drainage Act 1908,
He now complains that the non-cleaning of the drain over recent.
years has resulted in his land being flooded, pastures ruined and
dairy production lost. He wishes to claim damages for this
loss,  We have been unahle to find any authority for the proposi-

tion that such damage is recoverable. We are inclined to the
view that our client’s only remedy is to force his neighbours to
clean their portions of the drain regularly. We would, how-
ever, appreciate it if you could let us have the benefit of your
pionion.

Avswer: From s practical point of view, the only effective
remedios are those indirectly conferred en your client by ss, 62
and 63 of the Land Drainage Act 1908, which remedies your
client appears to have effectively exercised.

Tt is beyond the scope of the Practical Points colamn to advise
whether or not your client has a right of action in tort against
his neighbour for neglect ta keep his part of the drain in order :
cf.r . 227 of the Muonicipal Corporations Act 1934, which wonld
suggest, however, that there is no right of action in tort, but on
this partieular point the opinion of the eounsel should be taken.

It has been assumed that the lands are situated in & County,
and that there are no registered relevant easernents against the
Land Transfer titles or any other relevant contractual provisions
to be considerad.

X2,

THEIR LORDSHIPS CONSIDER.

By CoLoNUS.

Promissory Notes and Receipts.—**The instrument in
guestion in this case is, according to the authorized
translation, in the following terms:

May God protect us.

This (one) receipt is hereby executed by Bhai Hira Singh
Attar Singh Kharbanda, residents of Hoti for Rs.43,900
(Forty three thousand and nine hundred rupees) half of which
smount comes to twenty-one thousand nine hundred and fifty,
received from the Firm of Lala Duni Chand Lals Hari Chand
Sethi for and on behalf of Captain Mohammad Akbar Khan of
Hoti, This amount to be payable after 2 (two) years. Interest
at the rate of Rs.5-4-0 (Bs, five annas four) per cent per year
to be charged.

Dated this 20th day of Chetar (first month of the Hindn
Calendar year) SBambat 1974 corresponding to Apr. 1, 1917,

Stamy has been duly affixed.
(3d.) Hira SBingh, Kharbanda.

(8d.) Attar Bingh, Kharbanda,

“If this document is otherwise within the definition
of a promissory note, it would seem that it must be
negotiable, for there appear to be no words prohibiting
transfer or indicating an intention that it should not
be trangferable. It must be admitted that it would
be a somewhat unusual visitor in the accustomed circles
of negotiable paper. Tt is indeed doubtful whether a
document can properly be styled a promissory note
which does not contain an undertaking to pay, not
merely an undertaking which has to be inferred from the
words used. It is plain that the implied promise to
pay arising from an acknowledgment of a debt will not
guffice, for the third illustration indicates that an IOT
is not a promissory note, though of the implied promise
to pay there can be no doubt. The second illustration,
however, seems to show that the express words "1

promise ” or “I undertake’ are unnecessary, The

form of words is taken from an early English case : Cas-
borne v. Dutton, (1727), Sel. Nisi Prius, 13th Ed., 329,
where, according to the learned author, the Court
stated that the words ““ to be paid ” in the document
there sued on amounted to a promise to pay ; observing
that the same words in a leasse would amount to a
covenant to pay rent, It does not appear to form a
useful general lustration except in the case of a docu-
ment in that particular form of words,

“ Their Lordships prefer to decide this point on the
broad ground that such a document as this is not, and
could not be intended to be, brought within a definition
relating to documents which are to be negotiable in-
struments.  Such documents must come into exist-
ence for the purpose only of recording an agreement to
pay money and nothing more, though of course they
may state the consideration. Receipts and agreements
generally are not intended to be negotiable, and serious
embarrassment would be caused in commerce if the
negotiable net were cast too wide. This document
plainly is a receipt for money containing the terms on
which it is to be repaid. It is not without significance
that the defendants who drew it, and who were ex-
perienced moneylenders, did not draw it on paper with
an impressed stamp aa they would have to if the docu-
ment Were a promissory note, and that they affixed a
stamp which is sufficient if the document is a simple
receipt. Being primarily a receipt even if coupled
with & promise to pay, it is not a promissory note.”
Lord Aikin, in Nawab Major Sir Mohemmad Akbar
Khan v. Attar Singh, [1936] 2 All ER. 545, 549,

CANTERBURY LAW SOCIETY.

Annual Sports Day.,

After a postponement on account of bad weather a suceessful
Sports Day was held on March 6, at the United Tennis and Bowl-
ing Club grounds. The usual ericket match was held on South
Hagley Park. There was a good attendance of practitioners
throughout the day. Guests of the Society were Measra Rex (.
Abernethy 8.M. and Leslie N. Ritchie 5.M.

In the absence of the President (Mr T. A. Gresson) the Vice-
President, Mr P, Wynn-Williams, presented the trophies.

The successful contestants were :

Tennis : Mauries Gresson Memorial Cup : W, (. P. Cuningham
and N, MeGillivray. FPlate, M. J. (Gresson Pewter: E. I. White
and R, H. Bowron. )

Bowls: Mr Raymond Ferner 8.M.'s Trophies: E. B, E. Taylor,
A. T. Bell, and Q. A. G. Connal, :

Cricket :  Northeroft Memorial Cup: Common Law.
R. W. Edgley (Captain).



