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N two successive dayys, last month, their Lordships 
of the Judicial Committee of Her Majesty’s privy 
Council delivered judgments relating to the in- 

terpretation and applica,tion of sections of t,he Death 
Duties Act 1921 (now contained in the Death and Gift 
Duties Act 1955), and in each of those judgments t,he 
judgment of our Court of Appeal was upheld. 

I. 

The first of those cases which ve propose to consider 
here was Comnzissioner of Stamp Duties v. New Zealand 
Insurance Co., Ltd., vhioh wais heard at the end of last 
November by a Board consisting of Viscount Simonds, 
Lord Oaksey, Lord Radcliffe, Lord Keith of Avonholm, 
and Lord Somervell of Harrow. New Zealand counsel, 
among the counsel appearing before their Lordships, 
were MC J. Byrne, for the appellant, and Sir Wilfrid 
Sim Q.C. and Xr G. H. Gould, for the respondent. 

The facts were t,hat the deceased, the late Mr F. J 
Roll&on, with others entered into a deed, dated April 
16, 1941, whereby he snd t,hey bound themselves and 
their personal representatives to make monthly pay- 
ments to a relative during her lifetime. The payments 
were t,o be made on the first day of each calendar 
month. The obligation to make the annuity payments 
was acknowledged by the Commissioner of Stamp 
Duties as ha,ving been incurred for fully adequa,te con- 
sideration in money or money’s worth. 

At the death of the deceased, in September, 1946, the 
proportion of the monthly payment to be made by him 
w&8 $1 16s. 5d., and the capitalized value of the portion 
of the annuity payable by him (calculated actuarially 
and having regard to the expectation of life of the 
annuitant) was s1,052 9s. This figure w&s accepted 
by the Commissioner, when assessing succession duties, 
in arriving at the value of the shares of t’he estate re- 
ceivable by the deceased’s 8uccessow. 

In computing the final balance of t,he deceaed’s 
estate, the Commissioner of Stamp Duties : (a) pur- 
suant to 8. 9 (1) of the Death Duties Act 1921, made 
allowance for the aurn of $1 16s. 5d. ; (b) pwsu&nt to 
s. 9 (2) of the Act made no allonwxe for the sum of 
El,052 9s. ; but (c) pursuant to s. 9 (3) of t,he Act, 
made allowance for the sum of $281 6% which repre- 
sented the deceased’s share of the monthlg paymentR 
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of E31 5s. which became actually payable within three 
years after the d&e of death of the deceased ; and t,he 
Commissioner assessed t,he estate duty accordingly. 

The deceased’s executor objected to the assessment 
of estate duty in so far as no allowance w&s made for the 
sum of $1,052 9s. other than the allowance of the sum 
of f281 5s. ; and required the Commissioner to staOe 
a Case. The Commissioner was of opinion that the 
liability of the deceased under the deed as from his 
death was incapable of estinmtion. 

The deceased’s executor contended tha,t the sum of 
$1,052 9s. was t,he allowance that should hwe been 
made under 8. 9 (1) of the Act for the debt owing under 
the deed by the deceased at his death ; and that such 
debt w&s not a contingent debt or other debt t,he a,mount 
of which was incapable of estimation. 

The Commissioner contended : (a) that the sum of 
f 1,052 9s. did not constitute a debt owing by the deceased 
at his death ; (b) that an allowance in respect of the 
liability of the deceased under the deed as from his 
death was prohibited by s. 9 (2) (d) of the Act, except 
to the extent to which an allowance is authorized by 
s. 9 (3) ; and (c) that, in respect of the liability of the 
deceased under the deed aa from his d&h, the appellant 
wa,s not entitled to any allowance in excea~ of the 
f281 5s. allowed by the respondent under s. 9 (3). 

The question for t,he determination of the Supreme 
court lvas : 

Whether in oomput,ing the final balance of the estate 
of the deceased the Commissioner of Stamp Duties 
was entitled to an allowance in exceaa of the sum of 
f281 5s. in respect of the liability of the deceased under 
the deed allowed pursuant t,o 8. 9 (3) of t’he Act ; and, 
if 80, what was the allowance t,o which the decea,scd’s 
executor was entit,led 1 

In t’he Supreme Court,, Northcroft J. upheld the 
Commissioner’s rejection of the deduction claimed. 
The basis of his decision was that t,he liability under 
the annuity was a contingent debt within t,he meaning 
of s. 9 (2) (d) ; a,nd that, since the period of the annuit- 
ant’s life w&8 not capable of determination in advance, 
aill estimate of the quantum of the contingent in- 
debtedness or pecuniary liability could not be made : 
[I9531 N.Z.L& 438. This treatment of the matter 
seemed to their Lordships to assume that, a8 a matter 
of construction, the relative clause in subs. (2) (d) “the 
amount of which is in the opinion of the Commissioner 
incapable of estimation ” qualifies both of the pre- 
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ceding phlnses “ coutingcnt debts ” and ” any other 
debts.” It sl~ould be added that t,he learned Judge 
follnd ronsiderat~lc support fix the view that he had 
taken in the judgment,& of the High Court of Austr&li& 
in CownGsioner of Stamp Duties v. Permanent Trustee 
Co. of Sew South Wales, Ltd., (1933) 49 C.L.R. 293. 

In t,he Court of Appeal, the decision of t.he Supreme 
Court w&s reversed, a,nd it was held that t,he deduction 
of S1,052 9s. ought to be allowed. All the three Judges 
in th&,t Court (F’air, St&nt,on, and H?y JJ.) adopted 
the s&me line of reasoning. In t,heir VEXV~ there was 8. 
mat,eri&l distinct,ion between & liability which could be 
described as “ a debt thst may never become due “, 
such as, for instance, a guarantee of & bank overdraft 
or an uncalled liability on shares, and a lia,bility “ where 
1iabilit.y is oertsin but the ult,im&tc amount that will be 
paysble depends on & c”nt,ingency “_ Only the first 
class wx c”nt,ingent, debts for t,he purpose of subs. 
(2) (d). A lift nnnuity belonged to the second class. 
Purt,her, t,heir Honours held that there could not be &ny 
doubt th&t, the amount of the debt represented by the 
nnnuit,y w&s c&p&ble of estimation for the purposes of 
the s&me subseotion, and th&t t,he opinion recorded by 
t,he appellant, to t,he opposit,e effect must have been 
founded on s”me misapprehension of the relevant law, 
and could not be nllowcd to prevail : 119541 N.Z.L.R. 
239. 

From that, judgment, t,he Commissioner of Stamp 
D&es appealed to Her Msjeaty in Council. His appeal 
w&s by special leave of the Judicial Committee on the 
terms that. in &nv wont,. the respondent, would have 
its cost,a of iho q$d on a solicitor~and-client basis. 

The question in the appeal WBS whet,her the appellant, 
the Commissioner of Stamp Dnties, ought to make an 
&ll”w&nce in respect of the obligation t,o p&y a life 
annuity when computing the final balance of the estate 
of & deceased person for the purp”ses of estate duty 
under the Death Duties Act 1921. 

In their Lordships view, in their judgment delivered 
by Lord Radcliffe, the issue depended almost enbirely 
upon t,he effe”t of s. 9 of that Act’. 

Section 9 of the Death Duties Act 1921 (which now 
appears as s. 9 of the Death sud Gift Duties Act 1955) 
W&8 as f”ll”lrs : 
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In their Lordships’ view the essential question in 
this c&se was not the bare quest,ion, Is the li&btiity for 
an annuity for life a contingent debt ? Indeed, they 
a&id, it is very difficult to &nswer such & question in 
isolation, since the nature of the snswer will depend upon 
the context to which the existence of the contingency is 
relevant. They continued : 

No doubt z.ny particular amount which is olsimed to be 
due in respect of the liability at the date of death (exoept 
the small accrued mm due by apportionment) is only con- 
tinge&Q due in the sense that it omnat be said with cw- 
teinty t,hat it or sny pat of it will have to be pa,id out of the 
estate. The sum that x4l have to he paid depends on the 
number of months that the annuitant survives. So doubt,, 
too, the value of the annuity estimated on eatuerial principles 
ia not, the mme thing m the mount of t,be debt itself. On 
the other hand, it may be that there is & relevant distimtion 
far this purpose between a liability for m annuity aocmtig 
de die in diem and only terminating with the death of the mnuit- 
ant and CL liability which, while not the leas incurred by the 
date of de&h, will not result in & ~xmniary debt except in a 
future event as get uneetiain. Their Lordships do not think 
it neoemmy to express an option on this point, whioh is 
admittedly a difficult, one, sinoe in their view the e,kwance 
or rejection of a life annuity aa a debt to be slhmved agagainst 
the final balance of aa estate em be decided more mtisfaotorily 
by reviewing the wording of S, 9 es a whole. 

First, their Lordships asked : Is the annuity ” &debt 
owing by the deceased at his death ” 1 Having regrtrd 
to the interpretation of I‘ debt, ” in s. 2 &a including 
“ any pecuni&ry liabilit,y, charge or encumbrance,” 
they consider it is clear that it is : &nd, if so, Is it to be 
allowed under 6. 9 (l), cc s&w so far &a otherwise pro- 
vided by this Act ” ? The main grounds of exclusion 
are set out in subs. (2) of the same section, and, of the 
four sub-headings, sub-heading (d) stands apart from 
the others. It is expressed in & form which is itself 
productive of *“me ambiguity : 

Far contingent debts or Bony other debts the anount of which 
is in t,he opinion of the Commissioner incepahle of estimation. 

If, their Lordships continued, t’he relative cl&use quali- 
fies both the preceding phreses & liability which is 
admissible under subs. (1) is not disallowed, even if 
oont,ing.ent, so long &s it is not incapable of estimation : 
while, If the relative clause qualifies only the phr&se 
“ any other debts “, which immediately precedes it, 
soy liability properly described 88 contingent is dis- 
allowed merely by that fact, even though it is readily 
capable of estimstion. The judgment proceeded : 

Their Lordships do not think tbsrt the latter gives & maeon- 
able constrvotion of m mbiguous sentence. There is nothing 
in its favou exoept the grammat~ical cqunent that the word 
“debte” should not have been used twice if the relative 
olanse was intended to caver oonthgent &8 well &s other debts, 
tend the point, in itself of little weight, that there wx no need 
to refer to contingent debts at al, if the sentsnoe w&8 intended 
to me&n no mom than that my debt which WM inqmble of 
e&n&m w&s to be disallowed. If it is said that & oon- 
tingent debt TV= meant to be disallowed aa snob and without 
qwbfication bemuse it W&B regarded by the Legislature aa 
an obvious exmnple of&liability which could be safely assumed 
to be incapable of estimation, the argment t- round upon 
itself, since then it beoomee highly improbable that the phrase 
“ contingent debt ” W&S intwnded to cover & life *“ml&y, 
the obligation under which is of all uncertsinties the one mart 
readily capable of estinmtion. And the explanation leaves 
unexplsined how it could he fair or reasonable to provide 
that no debt that TF&B not B contingent debt w&5 to be dis- 
&owed, if ~apeble of estimation, while & debt that wea & 
contingent debt was not ta be &.med, even if oqpable of 
estimation. 

In the light of these considerations, their Lordships 
were of opinion that the meaning of subs. (2) (d) is 
that the only debts within the meaning of subs. (1) 
which are disallowed are those the &mount of which 
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is in the Commissioner’s opinion incapable of estimation. 
On this basis, it does not mabter whether the annuity 
is to be thought of &s & contingent debt or not,. The 
section does not say, but it is necessarily to be a,ssumed, 
that if there is a debt the amount, of which is capable 
of estimation that, amount is itself to be treated as the 
debt and allowed as such. Their Lordships were not 
unmindful that in the Case Stated the appellant recorded 
the opinion that “ the liability of the deceased under 
the said deed as from his d&h is incapable of estima- 
tion”. But, having regard to the known practice of 
the valuation of life annuities on actuarial principles 
for many pm-poses, including bankrupt,cy, administra- 
tion and insurance business, they were content to 
accept the view of the Court, of Appeal on this point, 
that he must have been sot,ing under some misappre- 
hension of the applicable law when he committed 
himself to this view. 

The reading of the section which was adopted by their 
Lordships ma,de it, in their view, unnecessary to con- 
sider the case of Commissiolzer of Stavqn Duties v. 
Perln~anent z’ru.stee co. of x.s.rv., Ltd., (1933) 49 C.L.R. 
293, t,o which Northcroft J. made detailed reference 
in his judgment in the Supreme Court. For, while it 
is true that the effect of that decision was to exclude 
a life annuity from allowance under the Death Dut,ies 
Act of New South Wales, the ground of the decision 
was that, under that A&the basic condition of allowa,nce 
of any debt was that it must be ” actually due and 
owing ” at the date of death (see s. 107 (1) of the Ac,t). 
If a debt w&s not capable of being so described-and, 
whatever else can be said about the liabilit,y to p&y a 
life annuity it is hard to see how it can properly be 
described in those terms-the ra,nge of allowance was 
not impliedly ext&dedby the presence of a subs. (2) (4 
in the ame terms its subs. (2) (d) of t,he New Zealand 
Act, from which oireumst~anee it had been sought to 
draw the conolusion that any liabilit,y ought, to be 
allowed a,gainst the dutiable estate if: though a contin- 
gent debt, it was capable of estimation. The High 
Court of Austmlia rejected that argument,, holding 

SUMMARY OF 

t,hat t,he prohibition cont,ained in subs. (2) could uot 
be construed &s an implied enlargement of t,he phrsso 
ii actually due and owing ” in subs. (1). Their Lord- 
ships considered that it is plain that, t,here is 8 ma,teri+l 
difference between t’he words “ actually due snd owing ” 
in the New Sout,h Wale8 Act and the words I‘ owing by 
the deceased ” (as interpret,ed by 8. 2) in the New- Zea- 
land Act. Further, there was no definition of ii debt ” 
in bhe New Sout,h Wales Act, as there is in s. 2 of the 
New Zealand Act,. Accordingly, the decision of t,he High 
Court of Australia did not therefore bear upon the 
issue of the present case. 

For the above-stated reavons bheir Lordships advised 
Her Majesty that the appeal should be dismissed. The 
appellant wais ordered t,o pa,y the respondent’s costs of 
the appeal. 

In t,he result,, therefore, their Lordships held that 
the meening of 8. 9 (2,) (d) is t,hat the only “ debts ” 
wit,hin the meaning of s. 9 (1) which are to be dis- 
allowed bV t,he Commissioner are t,hose the a,mount of 
which is, *in the Commissioner’s opinion: incapable of 
estimation ; and it mush necosaily be assumed t,hat, 
if there is & debt the amount, of which is capable of 
estimation, that amount is itself t,o be treated as the 
debt, and allowed as swh. 

It, followed t,hat the annuity in quwtion was a ” debt 
due by the deceased at his de&h ” for t,he purposes of 
8. 9 (1) and (2) of the Death Duties Act 1021, and it, 
was immateria,l whether or not, it’ was to be thought of 
as a contingent, debt,. Consequently, h;tving regard 
t,o t,he known pr&ice of the valuation of life annuities 
on actuarial p&ciplos for many purposes, the Corn. 
missioner of Stamp Duties, a,s their Lordships held, 
w&s not correct when he committed himself to t,he view 
Ohat the liability of the decensed, in respect of the 
annuit,y, a,s from his death w&s inca,psble of estimation, 
and t,he whole~suti of fl,OS:! Qs., should have been 
allow6d as a deductible debt in computing the final 
balance of the deceased’s estate. 

RECENT LAW. 
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P&3nt’e Intow-Or&r made not presert<dng, a.3 jw a.3 possi(lle, 
Dellolucion of Patimt’s IMae-Natwe sf Or&r mad~Menfra1 
Dej~etie~~-I,iseIosure fo Cou:rt of Contents oj Pa&nt’s Will- 
Suoh Dkczawre lo Necessary Extent Propor, where Court iwired 
to aulhoriie !rranmction qfjecting Tmamenlarg Dtipositaons. 
The Pubh Trustee, as statutory adminiatrstor of the estate of 
n ment~allp defect,ive person, applied for sn order that he be 
authorized to sell t,he patient’s undivided one-fourlh share in 
certain land. The Public Trustee, who held B document which 
he balioved to be the last will of the patient, said t,hat under it 
the patient’s estate and interest in the land had bven specifically 
devised, but did not say to whom it had bean devised. Thr: 
proposed sale would adesm that specific devise. Held, 1. That 
it is the pohcy of t,he Court to avoid conversion of reelby into 
porsonalty when that would altar tbo devolution of the property 
when the patient dies, whether tbo devolution is in scoordanco 
with the provisions of a will or is bho result of an intestacy. 2. 
That dieclosure 10 the neccseary czteti of B patient’s test~mentsry 
disposiaions is proper in cases where the Court is invited bo 
aut,hariao B trsncaotion which may affect those dispositions. 
(In re IV., [1$X4] N.Z.L.R. 133, followed.) 3. That disclosure 
by the Public Trustee astothe epooifio devise oftbo lsndprapoacd 
to be sold, without disclosing the nsmo of the devise% w&s 
proper. 4. Thst, BS the sale was in the intorests of the patient, 
as were the proposed selling price and the suggested arrangements 
far dlowing port,ion of t,he aale price to remain outstanding on 
first mort~gege of the land, the Court should endeevour to make 
en order a,hicb would not prajudioe the dwisee for shorn the 
patient had made provision, and that such order should preserve 
as far 86 poaible the devolution of the patient’s estate, so that 
the proceeds ofthe sale of the p&Gent’s interest in the Iandshould 
bedoemedtorepresent,the patient’sshereinthalandtotbsintent 
that the beneficinries under her nil, would take the same interest, 
in such proceeds es they would bsvo taken if the land h;i&$gt 
been sold. (In IS W., [1954] N.Z.L.R. 183, applied.) 
That to force the pet,ient’s oo-owners to bring B partition & 
would involve the pst,ient unnecessarily in an obligation to pay 
her share of tbo cost8 of those proceedings, and it was in the 
int,erest of the p&tie@ that she should not have to pay it.. In 
;eg& (A Melahzl Patsent). (SC. Wellington. December 12, 

r Barrowclough C.J.) 

NEGLIGENCE. 
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by t,he defend&n@ &s a phosphater and in the course of hia work it 
was his duty to immerse mete, objects in a de-rusting t&r& which 
was filled with liquid ohemicals meint,eined st a tsmper+re of 
140” F. by s t,hermoststioel,y-oontrolled gas burner *titusted 
under the tank. The main gas supply of the burner passed 
through a thermost,trtioally-controlled regulator, the supply 
being autametically out off when the desired heat ~88 attained 
snd recommencing when the temperature fell below the required 
level. While the mechine weas in continuous operation the gas 
supply turned on and off onoe in ahout every twenty minutes. 
To ignite or re-ignite the burner when the supply WBS flowing, 
B pilot jet flame, which should hsre been about six inches in 
len@h, w&s provided near to the burner and supplied by & 
separate pipe. There WBS &so B smeller pipe to bum away the 
sms,, overflow of gas from the regulator. The msohine had 
been supplied and fitted on the defendents’ premises by t,hs 
manufaotnrer and hed ~&en in constant use since November, 
1052. On Februcq 18, 1953J at about 4.30 pm., while the 
pleintiff’s husband vws st,tendmg to t,he tank, an explosion oc- 
c-d under the tank and he w&s fatally injured. The machine 
had worked sat,isfaotarily from the beginning of that day unt,il 
the time of the explosion. The plaintiff claimed damages 
against the defendants on the ground that her husband% death 
was attrihutab,.ble to the negligence of the defendants. It W&S 
proved at the trial that the explosion waa caused by an accumu- 
l&ion of unignited gas duo t,o a fGlwe in the proper functioning 
of the pilot jet ; that the explosion would not have occurred if 
the ms&ine had been properly maintained ; that there was no 
fault in the gas supp’y and that the mechanism was such as 
should not have reqwred overhw, at or before t,he time of t,he 
woident. It VW, however, the duty of the dsfendsnts’ mainte- 
n&no8 man to inspeet the apparatus weekly snd the duty of t,heir 
foreman to super+-i-ise the plaintiff’s husband and not, to dlow 
him to work t,he gas spparatns until t,he foreman w&9 satisfied 
that he w&s competent t,o do 80. Neither the foremen nor the 
maintenanoe man wag oalled a~ B witness. It was not contended 
by the defendants that t,ho plaintiff’s husband had been reapon- 
sible for the accident. Held, the plaintiff was entitled to 
moco~er dsmsges from the dsfondrtnts because : (a.) (per Sir 
Raymond Everabed XI%. and Birkett L.J.) (i) tbo maxim 
of re8 +,x‘ loquilur applied as the plant was under the menage. 
merit of the defendants or their servants and the aooident wae 
such ea in the ordinllry cowx of things would not have hsppenod 
if proper care hed been t&ken (principle stated by Erie G.J. 
in Scott V. Lmdola Dock Co., (1885) 3 H. & 0. SW, 601, applied), 
and (ii) hhe defendants had f&led so to explain the accident ~9 
to discharge the onus which WBS on t,hem to show either that 
the orploeion was due to e. specific cause not connoting their 
nogligonce or that they used sl, masonable care in and about 
the menagement~ of the plenb, it being insufficient far the defend- 
a;nt,s merely to show that the accident could have happened 
wit,haut negligence on their part (principle s&&d by Asquith L.J. 
in BurWtzy v. South Wales Tr’anqmrt Co., Ltd., [l!M] 2 All E.R. 
460, 271, adopted ; ohsorostions of Lord Radcliffe in Easso 
Petrolown Co., Ltd. v. Southport Corp., [l965] 3 Ml E.R. 864, 
872, applied ; dicta of Langton J. in Tire Kite, [1933] P. ,S4, 
168, and of Lord Dunedin in Ballard Y. North Bridbh Ry. Co., 
,923 S.C. (ILL.) at p. 54, not followed) and (I) the plaintiff, 
on t,he a,ternrtt,ire footing that the maxim rea @a lopllitur did 
not apply, bed established negligence on the pati of the defend- 
ads. Appes, allo\red. Moore V. R. Fo‘ox d Sara. [llm] 1 Al, 
E.R. 182 (CA.) 

NUISANCE. 

PRACTICE. 
Decl~~ratio71-Diacrer,~~,~~~g RonLedg--D”ck 1vedwr’s Irrogulur 

DianirsaGDamagea a .~Ufjimmt Isr,mdy. The plaintiff 
w&s &registered dock worker employed by the defendants, the 
iVationa1 Dook Labour Board. The national board w&8 set up 
under the Dook Workers (Regulation of Employment) Order 
1947, t,o administer the scheme provided by the order wit,h power 
to delegate to locel boards constituted by t,he order cartsin 
disciplinsry functions. By cl. 16 (2) (c) ofthe scheme thelooal 
boardsuoro gireu power to give seven dqs’notice of termination 
of emyloymcnt to B,>,Y re@ered dock worker who failed to 
comply with any provision of t,he scheme. The plaintiff failed 
to comply with a provision of the scheme (in fact., to obey & valid 
order to report for work) and the local board instructed their 
disoiplinary committee which eonsitied of only two members 
of the looa, hoard to consider his case. The dock lsbour scheme 
contsined 110 provision for the delegation of & disoiplinq matter 
by slocal board. The disciplinary oommittee, hsvingoonsidered 
t,he case, decided that the p,&tiff should be given seven days’ 
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YALUATION OF LAND. 
Building Section-se&m originally Part Gully but filled-ill 

wir,, SpoiLsuffi?ient Alhalace not mode in “aluotion fo7 
Jasla&lity and Inxwdq, oj Section. as Site for House-W’helhw 
Such Filling-in an /‘ ammity “--“ I”z%ploF@menlB “-“aludom 
of Lam9 Act 1851, 8. 2. A Land Va,uat,ia” Committee gave B 
decision reducing the unimproved vslues in the Distriot V&x- 
tie” Roll, 1955, offour adjoining seotions, wbicb oonsisted largely 
of a filled-i” gully. The Committee upheld the Value&o” 
Depmtment in spplying B different, method of vslustio” to two 
of the sections from that applied to the others. on the pound 
thet the filling-in of the gully in the two sections in question 
was,,in terms of s. 2 of the Valuation *et 1953, Bn “ amenity ” 
in connection with the subdivision of the lend for building pur- 
poses. In the result, those two sections were vslued srt & higher 
rho than the other t,wo. From thst determination, the les- 
eees of the two sections s;ppe&d. Held, 1. That the veluetio” 
virtually ignored the fact that the two sectiolvl were by no mes”s 
as goad BB they would have bee” if composed of mlid ground ; 
in other words, sufficient dlowance had not bee” mado in the 
valustio” for the faot that the filling-i” of the sections, eve” if 
it were deemed to be merged in the unimproved wduue, had bee” 
proved, in feet, ““stsblo sn”d ““satisfeotory 88 &site for s house. 
2. That t,he ““improved v&m ebould be fixed st &figure which 
recognized t,hst the sections, eve” &8 filled-i”, WCM much inferior 
to simile sections in the vicinity, which were composed of solid 
ground : s”d, accordingly, the unimproved v&c of eaob of 
t,he mctio”8 should be reduced. Quawe, Whether the filling-i” 
of s building se&o”, if osrriod out in oa”“eot~io” with s sub- 
division of land far boilding purposes, is to be treated as an 
“ amenity ” within the meaning of thet term “8 used in the 
definition of ” improvements ” in 8. 2 of the Va,uat,io” of 
Lmd Aot ,951. MmDennolt and Amr. V. Valuer-Qwwal, 
(L.,‘.Ct. Wellingtan. December 1, ,!G. Archer J.) 

VENDOR AND PURCHASER. 
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REFORM IN NEW ZEALAND.~ 

By B. J. CADIERON, B.A., 1.L.X 

This article is intended as B cursory surrey of one 
aspect of t,he still ,,n,vrittan history of New Zeakmd 
law. It embodies no very originad conclusions. no? ha,s 
my but readilv accessible m&rial been used. Law 
rekmn in New”Zealand has not, t,o t,he writer’s know- 
ledge. been the subject, of any special study ; howwer, 
it, may bc of inter& t,o present a summary of its history 
md fest~ure.8. It, is felt, too, t,hat there is room for a 
somewhat more critical invest,igat,ion of general legal 
principles and trends in New Zealand then has, perhaps, 
11een ~8~1 in the past. St,ndiw of the nature of t,he 
recent New Zealand volume? in the Brit,ish Common- 
xwdt,h series under t,he general edit,orship of Profe88or 
Kecton have been all too r&i-e.’ 

The hint.ory of the law in Nell- Zealand has been 
marked by conservatism on t,he part of the Courts rind 
alternate periods of apathy and enrrgy on the part of 
the Legiskdure. As will be seen, the Courts have t,o 
n, greater ext,ent, than in Englanrl nbdicated any claim 
to be an agency of 1~~1). reform. In consequence, t,he 
whole work of adapting the law t,o t,he needs of n. rapidly 
developing and mobile society has been thrown on Par- 
liament,.2 Although hanpered by an excessive regard 
for English precedent Parliament has on the whole 
performed this task surprisingly n-ell. Outside such 
traditional cntcgories as t,ort and contract, where 
depa,rture from English precedent ha,s been slight and 
hesitant,, New- Zeala,nd law is probably as advanced R,Y 
any in t,he world. In the field of procedure and t,hc 
organization of the Court,8 in paxticnlar, innovntion and 
simplific&ion have been common and at times far- 
renching.3 

One of the most immediately obvious features of our 

lega,l history is the weight of English influence and 
English precedent. This has a,ffected legislators and 
their advisers almost as strongly as lawyers and the 
courts. At, all stages of our history when legislation 
hns become necessary t,he instinct, has been to look to 
the United Kingdom for a model. A hurdle which 
nny woukl-be law reformer in New- Ze&nd must face 
is tlx pointed query : “ Has this been done in Eng- 
land 1 ‘1. The prevailing approach is well illustrated 
by a rcmerk of Dr Grace during t,he second reading 
debate on the Infant,8 Guardianship a,nd Contracts Bill 
1887 : “ It should always be our aim a8 far as possible 
t,o assimilate t,he laws of New Zealand to those of 
En&nd : ‘_ ‘I!his statement could find a,n echo in many 
s&ions of Parliament before and since, and would 
probably meet with t,he asscnb of a good many la~wyers 
even today. 

It may not be out of place to say sbmet,hing about 
the reasons for this a,ttitude. They are not far t,o seek, 
and to a !arge extent. we the same as those which have 
produced n Bimiler outlook in other spheres. The 
Brit,ish origin of a,lmost the ent,ire population, the 
growth of a conscious Imperialist, sentiment at a form- 
a,tive period of our history, the ext,raordinary economic 
dependence on the United Kingdom after the develop- 
ment of refrigerat,ed shipping, the ease and abundance 
of communicat,ions with England, the inferiority complex 
produced, a,t least among the professional classes, by 
the rawness and crudity of colonial society, all inhibit,4 
the growth of any feeling of separateness. 

In addit,ion, t,here axe certain fact,ors peculiar to the 
law which have made for a close imitation of England. 
There is t,he very traditionalism of the law which looked 
back from Xew Zealand to London as the fount of the 
revered common law. Again, t,he small population 
and the fact that our initial law was the law of England 
meant that, English t,extbooks were always aocept,ed as 
standard in most branches of law. This has indeed 
led t,o a vicious circle-an unwillingness to depart from 
English law because this would lessen the utility of 
English textbooks which are the only ones available, 
because, the law being the same, there is no point in 
writ,ing separate New Zea,land ones. 

Anot,her reason not, without import,ance in our nursery 
years was the reform of t,he Privy Council in the 1830’s. 
In the 18th cenbury appeals to t,he Privy Council had 
been heard mainly by laymen, and its decisions wei; 
t,reated wit,11 scant respect by colonial Courts. 
reforms of the 1530’8 meant, however, that appeals to 
England went t,o a, Judicial Committee of the most 
eminent Judges in England, and hence the cqntrol of 
New Zealand Courts by the Privy Council W&B freely 
accepted. 

The nat.ure and quality of legal education in New 
Zealand may not be without significance. Originally, 
t,he qmxlification for admission as a barrister was by 
admission in England and as a solicitor by admission 
in England or by the serving of articles for five years. ’ 
For a number of years moat of those who entered the 
legal profession would doubtless have qualified in Eng- 
land and would therefore bring to New Zealand a, wholly 
English background. The requirement of an ex+mina- 
tion for Now Zealand ent,rants +,s added in 1,861. In 
1852 t,he system of articles wa,s abolished, a,nd for t,hose 
living in New Zeakmd the door to the legal profession 
was t,he passing of an examination prescribed by t,he 
Judges, or the Bachelor of Laws examinat~ion of the 
University of New Zealand. In fact, t~he examination 
prescribed by the Judges w&s the. University examina- 
tion. Examination papers were set and marked in 
En@:land : 5 practice which in some cases oont,inued 
untd quite recent t,imes.S The coume (2 yeas without 
any pre-qualification btyond the University entrance 
cxamina,tion) was astomshingly short,. Standards of 

4 It should he borne in mind, however, that at this time 
solicitors of the Court were entitled to praetise as barristers. 

’ “ I found [in KM] that the prescriptions in no fewer than 
4 LLM. subjects roquirod studont~s to study English snd not 
New Zeshd law Change was opposed, because English 
examiners could not so conveniently examine New Zealand 
Inw." R. 0. McCeohmin (1947) 23 N.Z.L.J. 113. 
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teaching and the level of exa~miuations wore low. 111 
1906 &law school was established at ‘Victoria Universit,y 
College, but even in 1925 it was described &s & law school 
in name only.’ Only since 1940 have law schools 
worthy t,” be called such exist,ed in New Zealand. 

It is easy t,o sea how an educat,ion system of this sort 
would reinforce the tendency to keep t,o the cleared 
country of English law and not to strny more tha,n 
absolutely necessary iuto t.he bush of original legislation 
or decision. 

Vp to t,ho present in New Zealand the advantages of 
a policy of keeping in line with England have been 
habit,ually empha,sized and t,he disadvant,ages largely 
ignored. “ The benefit of English decisions ” is & 
doubt,ful benefit if the decisions t,hemselves are ba,d. i 
The policy has produoed a climate unfriendly to original 
legal thought and a too uncritical attit,ude towards 
English &tutes, decisions, and opinions. It has at 
times led to indifference to the experience a,nd solutions 
of &her count,ries. It has heen a berrier against a 
number of beneficial chauges which might, otherwise 
have been made. 

That is not to say t,hst it may not a,t times be desirable 
to follow English precedent. One wduable consequence 
of our readiness to do this is to smooth the pabh for a 
great many reforms of the most far-rexching nature. 
The list of beneficial reforms adopted from England 
is a long and impressive one. In t,he nature of things 
in R small country, the proportiou of original as compared 
with derived legislation must be fairly smsll. 

What ought to be resisted firmly, however, is 5 
tendency of going t,o one source only for reforms : of 
perpetuating mistakes and weaknesses in t,he legis- 
l&ion making these reforms, and, in part,icula,r, of refus- 
ing to t,ake advs,nt,age of work done in England or auy 
other country, uuless that work happens t,o have 
receired the blessing of the Legislature there. There 
are many reasons why England may not be in the fore- 
front with a particular reform, of which the w”rt,h of 
the proposed reform is only omxB 

The role of t,he Courts in law reform in Sew Zealand 
has been timid and conservat,ive. The Ken Zealand 
judicial approach st,ands at the “ppoaite extreme t,” 
that followed in the Unit,ed Sta,tes. There, despite a. 
genuine respect for precedents in all jurisdictions, 
judicial legislation is “pen and npproved. On 8. novel 
point, American Courts are on t,he whole ready to relate 
their decisions t,o social and economic factors, and t’ime 
after time they have revised or refused to accept prior 
decisions which in iYew Zealand would be regarded as 
“bst,acles removable only by the dynamite of legislation: 

Thus 8s long ago &s t,he 1830’s Courts in Indiana and 
Maine recognized the principle of the oapacit,y of married 
women to possess a separate domicil. The re&s”ns 
for these decisions have been summed up in t’he follow- 
ing words : “ We were a young count,ry, with r&her 
numerous and relat,ively small States, and & considerable 

freedom and volume: of moving about,. ,We were also 
in t.he begiuuings of ,s strong developmeut t,owards the 
equality of women.“” That is, the Court,s recognized 
that married vomeu could aoquire & separate domicil 
primarily because B different decision would have 
caused inconvenienoe and hardship. 

This is far from b&g s,u isolated example of judicial 
lnw-umkiug in the United St&es. In the field of ~tort 
the Courts have iu mauy St,ates created &u action fork 
invasion of privivacy, and have proceeded to work out 
the extent and limit,ations of that action.‘0 In contract 
they have done directly what English law does except- 
ionally and indirectly in allowing s, third party to enforce 
n contract, made for his benefit,.” In Iova the whole 
systeru of estates and interests in laud, including the 
sta,tute De Donis, was held inapplicable.” A recent, 
example of acbivity by the Americau Courts is the 
decision in Durham v. U.S..‘” substituting a new 
test of criminal responsibility for the test laid down in 
the McNaghten Rules. 

In t,he influence of t,he Courts on t,he development of 
the law New Zealand has ls,gged well behind, ,not only 
America, but also England and other Commonwealt~h 
countries. It is herd, for example, to find a single 
New Zealaud decision which could be compa,red with 
Fletcher v. Rylands, la Redgrave v. Hurd, ‘5 Hurst v. 
Picture The&es, Ltd. ,I* In re Polemis and Furness, 
Withy & Coy., Ltd.,” central hnaon Property 
Trust, Ltd. v. High Tree& House, Ltd.,lB R. Y. 
A’orthumberland Compensa.tion Appeal Tribwud, 
Ex parte Shaw,‘” Bendall Y. McWhirter,‘” or Trnvers Y. 
H&y.” To att,ribute this reluctance to break new 
ground entirely t,o the right, of appeal to the Privy Council 
is to miss thepoint,. Everyone of the English decisions 
just quoted v.w, B decision either of the High Court or 
of the Court of Appwl and wa,s &s susceptible of reversal 
as a,ny New Zealand decision would be. The trut,h is 
that the New Zealand bench and bar incline to &positivist 
Austinian concept of the function of the Courts. Their 
jurisprudence is the aualyt,ical jurisprudence of Sahuond 
derived from Holland and ult,imately from Aust,in, and 
some in the legal profession w-ould probably still regard 
Cardozo’s “ The Xature of t,he Judicial Process ” 8,s 
akin to either indecent exposure or “pen heresy. NW 
Zealand has uever produced & Ma,nsfield, R Wright, or 
a Derming ; and, while t,he prevailing climate cont,inues, 
is not likely to. 

That is not to say that t,he Judiciary hns shown itself 
less lihera,l than that of other countries in int,erpreting 
statutes which did make inroads into the common law. 
Such decisions 8s In re AIZardice, Bllnr&ce v. ~ZZwdice2’ 
on the Family Protection Act,~ and Nenlon v. Public 
Trustee 28 on the test,amentary promises provisions of 

1’ j1921j 3 X33. ~8”. 
1s [1947, K.B. 130. 
Is [1$X2] 1 K.B. 338 119621 1 All E.R. 122. ; 
20 [1952] 2 Q.B. 466 [1952, 1 All E.R. 1397. ; 
21 [lam, P. 2.56; [19x4, 2 A11E.R. 794. 
$2 (1909) 29 N.Z.L.R. 969 12 G.L.R,. 763. ; 
1% [1949] N.Z.L.R. 148 ; [I9491 G.L.R. 85. 
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the Law Reform Act 1944, show a aympsth&io and 
sensible approach t,o radicnl legislation. Where the 
Courts can be faulted is for t,heir failure to play a due 
part in the development of the common law in a New 
Zealand set,t,ing or even as a single whole, and for their 
excessive deference t,o English precedent,. 

There can be little dispute that New Zealand Judges 
have been fait,hful followers. Their primary concern 
has been and is to avoid any divergences from the 
common lam as it develops in England. All English 
de&one in point a-e folIowed almost aa a matter of 
coome, and in practice our Courts regard themselves as 
bound by decisions even of co-ordinate Courts in England. 

Professor P. B. Carter, Dean and Fellow of Wadham 
College, Oxford, writ,ing in t,he 1954 AnmmE Law 
Rev&w of the University of Western Australia, referred 
to a similar phenomenon in Australia in these n-ords : 

This leads to the second impression which I would record. 
It is the excessive respect paid to Englieh suthoritp. This 
may be lopI cm it may be slavish ; it certainly give;,t: 
impression of being in many 089~s unquestioning. 
indeed a paradolr that mme English decisions, espe&lly st 
fircat instance, should be more sorupulously followed in 
Awtrelis than they are in England here& (ibid., 68). 

Professor Carter’s comments would have at, least 
equa,l force in New Zealand.z1 

The classic statement of t,he New Zealand and 
Australian approach and of the arguments for it occurs 
in t,he judgment of Dixon J. in VVaghorn Y. IVa~horn, 2j 
quoted with approwl in New Zealand in In re Rayner, 
lhniell v. Rayner 28 : 

The question how far this Court should defer to the decieiona 
of the Court of Appeal [i.e., the En&h Court of Appeal] is 
one to whiah an unqualified amxver can hardly be given. 
But I think that if this Court is convinced that B particular 
view of the law has been taken in Engkmd from which there 
is unlikely to be any departure, wisdom is on the side of the 
Court’s spplying that view to Amtralian conditions, notwith. 
standing that the Court has already decided the question in 
the opposite sense The common law is administered 
in many jurisdiction, and unless ssoh of them guards agsimt 
needless divergences of decision its uniform development is 
imp&&d. Statutes based upon B common polioy and 
expressed in the same or similar forms ought not to be given 
different ap~ratians. 

In re Rayner is itself a remarkable illustration of the 
lengths to which New Zealand Court,s somet,imes go in 
order t,o keep in line with English deoisions. The 
judgment of Finlay J. on this point has several unsat,is- 
fwtory f&ures, and indeed his suggestion tlmt the 
New Zealand Court of Appeal could reverse it,s own 
prior decision only in the circumstances laid down in 
Young v. Bristol Aeroplam CO.~’ could parsdoxically 

hinder the policy of following English decisions.PB 

The principle of uniformity of law throughout the 
Commonn~eal,th has it,s advantages, and, as long as the 
right of appeal to the Judicial Committee of the Privy 

Council is preserved, there must inevit~zrbly be &II effort 
to keep New Zealand decisions reasonably in harmony 
with English ones. In application, however, the 
principle of uniformity has been very much a one-way 
ntreet~. Seldom, if ever, does an English Court follow 
& prior Commonwealth decision in bhe interests of 
uniformity. Moreover, unless the Courts of &her Com- 
monwealth countries oonsiatently follow t,he policy of 
deferring to t,he latest English decision, much of t,he 
value of uniformity is lost. As far as New Zealand is 
concerned, t,he pri‘nciple of Commonwealth uniformity 
is rea,lly reduced to one of uniformit,y with England, 
irrespective of what other Commonwealt,h Courts decide. 
Even in Australia the High Court has at times declined 
to &er its views despit,e conflicting authority in Eng- 
land, and there are signs that, this practice may be 
growing. A writer in t,he (7Q5.i) 29 Au&nlinn &zut 
Joumd, 429, claims : 

“The actions of the High Court in recent years 
jusOify the suggestion t,hat, whatever they mey se?, 
it, can no longer be confident,ly userted that, it, 1s thar 
general practice to follow decisions of t,he Court of 
Appeal.” 

One example of t,his concerns the quest,ion of t,he st,sndard 
of proof in adultery caes. Another is t,he inter- 
pretation of the word “ wrong ” in the McNaghten 
RUl08.” There is nothing to suggest that the New 
Zealand Courts have, in general, faced up to such 
challenges to the uniformity dootrine. 

One persistent, weakness in the technique of most 
Commonwealth Courts on most occasions ha,s been a 
refusal to reason by analogy from legielation,80 and to 
consider economic, social or constitutional dex~ekapment~n 
in coming to a decision.3’ This weakness may be in- 
herent in the common law but it has often kept thecourts 
from adopt,ing an approach consistent with cont.emporary 
ciremnstances. In the present context, for instance, 
it does not, appear that the Courts do take or propose 
to t’ake into account the changes in t,he constit~utiorml 
status of New Zealand and it,s relations with the Unit,ed 
Kingdom. The adoption by New Zealand of the 
Rt,atute of Westminster in 1947 WBS a clear indication 
that as a matter of policy the paremountoy of English 
legisla,tion had been abandoned, and that in the last 
resort the principle of uniformity was expetidable. 
There is no reason in the nature of things why t,he Courts 
should not accept this and allied eonstitut,ional dew&p- 
mats as freeing them to a much greater extent than at 
present from the f&era of binding English precedents. 
TO expect this to happen, however, is perhaps to cry 
for the moon. 
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SOME ADVANTAGES IN COLONIAL SERVICE. 
By HIS Has-oun MR JUSTICE LOWE of the QUPREMIE 

COURT OF Taroniw~~~.* 

Too little is known in New Zealand about Colonial 
Service generally. I have heard it said that t,he 
Colonial Empire is being “ given away ” so rapidly 
that there is not much fut,ure for the Colonial servant. 
That is, in my view, very f&r from the truth. True, 
it is, th&t the policy of Her Jlajesty’s Government in 
t,he United Kingdom is to help the Colonies along t,he 
road to eventual self-government a,nd iD would be a 
true soeptic who s&w no sense in such a policy. Xainly 
for the purpose of safeguarding the position of those 
Colonial servants who are in a Colony at the granting 
of independence to that Colony, t,he name of the Service 
has now been changed Do Her Majesty’s Oversea Civil 
Service &nd shortly there will appear Her M&jesty’s 
Oversea, Judicial Service, which l&tt,er, of course, is 
independent of &ny Colonial Administration. 

The Secretary of Stat,e for the Colonies has shown 
that he is fully aware of the position which might arise 
on the grant of self-government,, and arrangements 
are made in such cases for compensation and a corn- 
p&r&tive pension t,o be p&id to Colonial serva,nts, who 
would otherwise he adversely affected. I know some 
who h&ve received such compensation and they &IV 
not only very happy at their tratment but also have 
found t,hemselves suitable employment elsewhere, some 
within the Service &nd some in commeroia~l or legal 
spheres outside the Service. 

In any event, the tendency is for est&blishments to 
be increased &s the various territories develop and 
require more personnel. I believe a good and most 
satisfying career is still open to many young lawyers ; 
and I know that New Zealanders of the right experrznce 
and stability would be very acceptable. The post,8 
which &re now available could, of course, be filled from 
the United Kingdom, but New Zealanders h&ve proved 
themselves to be so adaptable in the pssb t’hat they have 
fitted excellently into the scheme of things colonial. 

Salaries in the Service (which I will continue to call 
“ Colonial Service”, &s I have no great liking for t,he 
new style and find it difficult to get used to) v&v accord- 
ing to the Colony and are governed to a large extent 
by local conditions and cost of living. The lowest 
commencing salary for & junior Crown Counsel or 
Resident Magistrate is about f920 per annum (some 
Colonies start much higher) and the highest one gets to 
in those posts in &ome Colonies is c1,650. Then comes 
promotion for those who have proved their worth, 
to Leg&l Draftsman or Solicitor-General and eventually 
to Attorney-General. In some territories the Attorney 
is also the Member for Legal Affairs, which is the 
equvalent of New Zeal~nd’s Minister for Just,ice. The 
salary for that post reaches over g3,OOO. 

Resident Magistrntes and Crown Counsel are 1%. 
quired to have about three years’ experience in a legal 
office, and to ha,ve done & certain amount, of Court 
work, before they are eligible for appointment,. While 
in those posts they are entitled to fairly substantial 
&nnu&l increments which bring them to the top of the 
a&l&ry scale. Xany Resident MagistraOes of past, years 
-- 

* Formerly n mamher of the liew Zeslnnd n&T, rind in ,motice 
in Helenrville. 

have been elevsted to the Bench and wc now in receipt 
of annual salaries of over %500. 

Most Colonies p&y & cost of living &llow&nee which 
rises with a rising cost of necessities. I do not mention 
the allowance falling, && it has not b‘een my experience 
that the cost of the necessities of life ever fall sppreci- 
ably. However, the &llow&nce is fixed accordingly. 
Pensions &,re earned on t,he salary paid, and are finally 
assessed on the last salary reached. The present rat,c 
of &ssessing pension is known &s the 11600th ra,te. That, 
is 11600th of the monthly salary received in the last 
year of service if in that post for 3 years or more, multi- 
plied by t,he number of months of tot,al service to arrive 
at the monthly pension. A man who gets up to, say, 
f3,000, vould have built up a pension of $1,200 per 
annum after t,wenty years’ service. 

Most Governments provide living quarters and charge 
a rental which varies with the t,erritories. Some charge 
10 per cent. of salary as rent&l, but in my c&se I have & 
large house with the b&sic furniture provided by the 
Tanganyika Government a,nd all I p&y is $72 a ye&r 
for house and furniture. Leave is gca,nted every “ 80 
often “, The period of service before leave can be 
t&ken is different, in different places. 

On the West Coast of Africa twelve months’ service 
is completed before leave ; in Tanganyika, two a,nd & 
half years, and in Kenya I think it is three years. It 
is governed m&inly by the climatic conditions of the 
territory. Leave c,&n be t,aken to the United Kingdom 
or to one’s home-country. However, all Colonial 
Governments I know are prepared to p&y a fare equiva- 
lent to the cost of p&s&ages to the United Kingdom, 
even though t,he Colonial servnnt wants to go to the 
Continent or elsewhere for lea,ve. 

Some Governments will p&y passages t,o New Zealand 
after every tour of service, and some after every two 
tours ; but a New Zeala,nder c&n get home every now 
&nd then, and generally prefers t,o bake one leave in 
England and the next in New Zealand. The usual 
allowance for passages is three adult return fares. 
People often drop & gwde or two in t’he cabins they book, 
and so make the three adult fares p&y for themselves 
and three or four children. Salary, of coume, carries 
on in full while one is on leave and c&n be drawn wherever 
leave is being spent. 

Most Colonies have now got malaria very well under 
control, though most Colonial servants take paludrine 
daily ” ju4 in c&se “. It has no effect whatsoever 
on the colour of one’8 skin or on anything else, except, 
I hope, on getting t,he blood-stream prepared to resist 
&ny odd effort by an anopheles mosquito. MlXliCSl 
&Otent,ion for the whole fa,mily is free as is t,he normal 
dent&l service, but dentures, etc., are charged for at, 8. 
reasonable r&te. 

I find life in the Colonies very pleasant and full of 
interest &nd have yet to meet the man who would 
willingly change his Colonial life for &ny ot,her. That 
applies to the wives as well. 

There is plenty of sport avail&ble in most places. In 
Tanganyika there seem to be tennis courts everywhere, 
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golf courses in most centres, yachting at the coast,, 
and rugby or soccer for those young and fit enough. 
Each t,onn of any size has it,s own club and some of 
them are excellent and are the meeting-place for tennis 
or golf. In Africa, of course, t,here is wild game to be 
seen in most part,8 and it is eommonpla~ce bo see lions 
or giraffe when &welling up country. Lions are a 
wonderful sight when met unexpectedly, and the more 
so a8 bhey take not the slightest interest in a motor-car. 
They may ha,vc different ideas if one got out of t,he ca,r, 
however. 

Space precludes me writing more about, Colonial 
Service. It is a good Service, and one which offers au 

opport,unity t,o young New Zealand lawyers and indeed 
ot,hers. At t,hc moment,, there arc vacancies for Resi- 
dent Magistrates in different territories a,nd &lso for 
solicitors who prefer to sta,y on t,hat side of t,he pro- 
fession, in land offices a,nd similar posit,ions. 

The Dominion Liaison Officer for the Colonial Office 
is Xr D. E. Fouhy, C.V.O., C.B.E., Private Seeretaqr, 
Governments House, Wellingt,on. I know t,hat he would 
be pleased to handle any inquiries about the Service. 
Climates vary in the different Colonial territ,ories, and 
at some places t,he coastal xeas axe trying in t,he hot 
season ; but everyour lives a,nd dresses accordingly. 

LANDLORD AND TENANT : COVENANT BY TENANT 
TO REPAIR. 

Reasonable Wear and Tear Excepted. 

By E. C. A~nnrs, I.S.O., LLM 

A valued correspondent, has written to me, pointing 
out what, he conceives to be an error, in the Fourth 
Edition of Carrow’ Real Property in Nm Zenlnnd, of 
which I happen to be the Editor. 

He speoifierdly refers to p. 668, note (8). The main 
pat of t,he text to which note (a) refers reads : 

Furthemore the distinction between renewing a part 8ud 
renewing ” substmtially the whole ” is somewhat elusive : 
for. if the whole building had come int,o such a state of dis- 
repair that it cannot be restored except by retl”itding, may 
t,his not be the result of failure on the part of the tenant to 
o- out his obligatition to keep in repair from time to time 
so as to prevent swh a state of affairs fmm arising 1 It 
is not in socardsnce with experience that generel diwepeir 
srises suddenly, all parts of the building collapsing at the 
same time, “all at once, and nobhing first “_ 

This passage, which appears quite sound, then refers 
t,o footnote (s) to which my correspondent takes object- 
ion. Footnote (s) reads : 

(8) As to the exoeption of doprecistian ” from fair weir- 
and-tear ” see Trrrell v. Mwcq,, (1901) 17 T.L.R. 510; 
Baker V. .J”hSl”la m&d co., Ltd. ( (Km) 21 N.Z.L.R. 
%08; 4 D.L.R. 270,; SinI v. Mitchell, [1011, D.L.R. 403; 
Manehester Bonded Wcarelwms 00. Y. Cam, (1880) 6 C.P.D. 
507; C&n8 V, winter, [1[124, N.Z.L.R. 449, [19?4, c+.L.It 
278. The exception of “fair wear-and-tear ” is of such 
doubtful metig that it ia probably better avoided exe@ 
in speck1 084es: see Ice,, and Elphinstone’n Preeedmts 
Vol. I, p, 873. 
The law is stated similarly in the Second Edition of 

Gowow, which is the last edition edited by Garrow, 
himself ; and, at that, time, it accurately stated the 
effect of decided c&se8, except t,hat one is constrained 
10 observe at, this &age that later case8 show the ex- 
ception of “ fair wear and tear ” has & decided mean- 
ing and in t,he writer’s opinion it, is not t,rue to say t,hat 
it is better avoided except in special cases. 

My correspondent points out bhat t,he footnote is 
mainly based on Baker Y. Johwton. and Co., Ltd., (1902) 
21 N.Z.L.R. 268; 4 G.L.R. 270. He point,8 out with 
force that Mr H. J. Thompson S.M. declined t,o follow 
this New Zealand case in Clark v. &floore Wilson & Co., 
Ltd., (1946) 5 M.C.D. 195, preferring instead the more 
recent English Court of Appeal c&w Taylor v. IVebb, 
(193712 K.B. 283, [1937] 1 All E.R. 690. 

Turning to 20 Halsbwy’s Laws of England, 2nd Ed., p. 
211, para. 230, we find the law stated as follows : 

If “ reasormble wear and tear ” am excepted, the 
tenant is not bound to make good dilapidations caused 
by the friction of the air, and by exposure and ordinary 
use ; but it must be shown tha,t such dilapidat,ions 
were caused by normal human use or the normal 
a&ion of the elements, and t,hat t,hey were reasonable 
in amount, having regard to the contmct to repair and 
the other circumstances of t,he cae. If the passage 
of t,ime and the operation of t,he elements has a more 
deteriorating effect than usual owing to the original 
unsountlness of t,he premises, the tenant will not be 
liable for the resuking dilapidations, but ke is liable for 
mch, rqmirs as become necessary thmgh his failure to 
prevent the consyuences of 1~‘ew rind tmr from cawing 
fu.rth.er damage. 
The aut,hority ciOed by H&bury for the words which 

I have put in italics is Haskell v. ~V&om, [1928] 2 K.B. 
45. But in Taylor Y. Webb, supra, the English Court 
of Appeal made no bones about over-ruling Haskell v. 
&‘arZow. And the above-cited passage from H&bury is 
corrected, under para. 230 in t,he Sup&mmt to HA- 
bwy : 

Overruled ; he is under no such duty to prwent further 
dsmago. 

And Taylor v. Webb is cit,ed 8s the authority for that 
definite st,ntement in the Supplement. 

In Taylor v. Webb, a landlord covenanted in an under- 
lease to keep the outside walls and roofs in t,enant,able 
repair, a8 he was required t,o do bv the headlense. The 
covenant in the headlease cont&ned an exception of 
damage by fair wear a,nd tear. Owing solely t,o the 
effect of wind and rain, oert,ain roofs and skylights 
became defective, and, 3s they wwe not repaired, cert,ain 
rooms in due coume became uninhabitable. The whole 
of the disrepair was due to t,he elements, coupled with 
t,he absence of any steps by anybody to prevent, further 
progress of the decay. The Court held that the quest- 
ion whether we&r and tear is reasonnble is nob affected 
by t,he amount of t,he dilapidations. 

Now, shortly after Taylor v. Il’ebb w&8 report,ed in 
t,he Law Reporta it was discussed in an article, (1938) 
14 NEW ZEALAND LAW JOURNAL 76, by Mr C. N. Arm- 
strong, who criticized the judgment of the English 
Courts of Appeat ; but he appears to hare had no doubt 
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but that it applies to New Zealand : in this art’iole, Xr 
Armstrong nmde certain suggestions for altering the 
covenant, but these sugg&ions do note appear to have 
been adopted in practice in New Zealand. It, is also 
not without interest t,o note that, in (1943) 19 NEW 
ZEALAND LAW JOURSAL 118 of such a well-known and 
sound con~ev~ncer as the late Mr C. Palmer Brorn 
submitted that Ra,ker Y. Johnsfon and Co., Ltd., was still 
the law in New Zealand a,nd in sny case was a far more 
commonsense judgment tha,n Tayl,or v. Webb. Mr 
Brown wrote : 

It can be said at onoe that the dceision of our Court of 
Appeal is bssed on sathorit,y and oonvenienoe, while that of 
the Court of Appeal in England is based on a aritioal analysis 
of the words of the oovenant. It must also be said that the 
majority of the Judges in our Court, of Appsel preferred to 
base their judgments on another covenant in the same lease, 
but they a,, concurred in t,he construction of t,he repairing 
oovensnt. Despite these objections to Baker V. Johmtm 
as an authority, it is submitted that it should be preferred. 

Shortly after this article was published, t,he ca8e of 
Clark v. Moore Wilson g: Co. Ltd.: (1946) 5 M.C.D. 195, 
fell to be decided by Mr H. J. Thompson SM. The 
learned Magi&a& takes a different riew from that 
expressed by Mr Brown in his art,icle. The learned 
Xagistrate, a,t p. 199, said : 

It appears t,o the w&r, however, on the aut,hority 
of later cakes 8s to the effect. of a Court of Appeal decision, 
that our Court of Appeal would not necessa,rily follow 
Taylcw v. Webb. The yuestion, BS it, appears to me, is : 
Was the genera,1 concurrence of t,he majority of the Court’ 
of Appeal of the construction put on t,he repair clause by 
Sir Robert Stout C.J. a part of the ratio or merely 
“biter dicta ? If a Court gives two reasons for its decis- 
ion, ono reason is just, as much B part of tho ratio as t,he 
other, although we might agree wit,h one reason and 
disagree with the other. And the powers of our Court 
of Appeal not. to follow previous decisions of that Court 
sppear to be somewha,t limited. These powers were 
discussed by bot,h divisions of the Court, of Appeal in 
In re Rayw, Daniell v. Rayner, [I9481 N.Z.L.R. 455 I 
[1948] G.L.R,. 51. There does not appear to be any 
decision on the point,, as to the construction of “ fair 
wear and tear ” clauses, &her by t,he House of Lords or 
the Privy Council. In Rayner’s case there was a decision 
of the House of Lords in oonflict with the decision of 
our Court of Appeal in I,>L re Hcmghton, NccClzrrg v. Xm 
Zea,Zartd Insuml~ce Co., Ltd., [I9451 N.Z.L.R.. 639; [1946,1 
G.L.R. 297 ; and, consequently, in Rrcyner’s case the 
Court of Appeal, in which both Divisions sat, overruled 
Houghton’s case. But whether or not our Court of 
Bppeal can refuse to follow t,he principle or principles 
it actually decided in &zaker v. Johnston, it is certainly 
not compelled to follow Taylor v. Webb : Robins v. 

Xatiomd Test Co., [I9271 A.C. 519, for it is B Court of 
co-ordinate jurisdiction with the English Court of Appeal. 

As to what w&s actwdly the ratio in Baker Y. Johnston 
and Co., Ltd., it is interesting to rea,d that, at p. 308 ; 
289, Cooper J. said : 

It is rather curious that Cooper J. should have wid, 
“ we a,re all agreed “. The opinion of Dennist,on J. on 
this particular point, was t,entative, and; t,herefore, no 
more t,han “biter. Conolly J. expressly dissented from 
this view, and, as t,o this point, agreed with Edward J., 
who had delivered the judgment in the Supreme Court,. 
Probably what Cooper J. mant war that Sir Robert 
Stout C.J., Williams J., and he himself, were all agreed 
on this point ; and they constituted & majority of the 
Court of Appeal, in which five Judges sat. Therefore, 
\yas not t’heir construction of t,ho covenant to repair, 
a rat,io and not mere “biter ? 

l!here is much wit displayed in Xr C. Palmer Brown’s 
article. cit. su~ra. First, at p. llS, he states and 
distinguishes the facts in both cases : 

The ewe of the Fallen Tile, discussed in !&glor Y. Webb. 
[1037] 2 K.B. 283, and the care of the Rttsty Roof, decided 
in Baker V. Johlaston and Co., Ltd., (1902) 21 N.Z.L.R,. 268, 
are similar in t,heir fasts and in the terms of the covenant 
construed, but totally dissimilar in result, and, as might be 
expected, dissimilar in methodn of qprowh. la both, 
a repairing covenant, sxoepting fair wear and tear, bad to 
be construed. In the DBSB first quoted the covenantor was 
held not liable though he had neglected the roof for years end 
parts of the building had baoome uninhabitable. In the 
second, it WBB admitted that the only way to repair the roof 
was to renew the v.hole of the iron and the te-t WRS held 
liable for this expense. 

It is not wit,hout interest to note that in another 
rusty roof ca,se the late Sir Humphrey O’Lary C.J. 
purported to apply Baker Y. Johnston without any 
commellt~ : New Zeakd In..wrance co., Ltd. v. 
Keedng, [1963] N.Z.LX. 7. But, as pointed out by 
counsel in argument in that case, although there w&8 the 
usual covenant to repair, there was no exception of fair 
wetw and tear. The recent judgment of F. B. Adams 
J. in Sleeman v. Colonid Distributors (to be reported) 
is also not WI aut,horitv on t,he point discussed in t,hiv 
a,rticle, for in the repair clause in that ca,se the only 

exception was “ except in case of d&ruction or danmge 
by fire “. The exception, however, doea appear in 
s. 106 (b) of the Property Law Act 1952, which reads : 

100. In every leae of land t,here shall be implied the 
following covenants by the lessee, for himself, hi? areoutors, 
administrators, and assigns :- 
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(6) That he or they will at a11 times during the oonthuanor or extend& 
of ttle said lease, keep, wd at the tennin&tioll threaf yield 

It is not customary for Dhe exception of 

up, the demked premises in good snd tonnntdde repair, fair wear and tear to be inserted in the covenant to repair 
having regard to their condition et the oommencrment of in long-term leases. Therefore, it appears to the writ,er 
thessidlease, accidents rind damego fmnl fire, flood, lightning, 
storm, temperb, eart~hqllsku, ml<, fair w*m and tear (dl 

that the conveyancer in drawing leases of land should 

without neglect or dafanlt of the Icraoe) ncepted. ;~lways ask himself t,his quest,ion : Shall I expressly 

The a,bove covena,nt applies t,o every lease of land in negative or modify ‘the covenants implied by the Pro- 

New Zealand except where expressly negatived, varied, perty Law Act 1952, or is it safe t,o let them st’and 2 

RETIREMENT OF MR ~C. S. THOMAS. 
A Long and Successful C&reer. 

- - 

In December last, Mr C. S. Thomas retired from 
practice and terminated forty-one busy years a,s a 
member of the legal profession. His early training was 
served as an articled clerk t,o Mews Garrick, Cowliahaw, 
Alpers and Nicholls. He opened his own office shortly 
after he qualified, and quickly established himself. To 
the public he was best known as counsel for the accused 
in a number of sensationa, criminal trials. As & young 
a,dvooate, in about, the year 1920, he appeared for R,egin- 
ald Matthews on & charge of murdering a youth in 
Timaru. The ohief issue in the trial was whether or 
not, Mat,thevs w&s criminally insane. Perhaps because 
of accused’s shocking behaviour, the jury rejected Mr 
Thomas’s plea; but, a special inquiry inst,atuted by the 
Executive Council found Matthews to be insane. He 
was reprieved, and committ,ed t,o a mental inst,it,ution. 

In 1925, Mr Thomas defended Frederick Peter Mouatt, 
who 3%~ charged with the murder of hi+ wife at St. 
Martins, a Christchurch suburb. The Crown alleged 
t,hat Mouatt, had disposed of his wife’s remains by in- 
cinoration in the domestic grate. At the second t,rial 
Mouatt was convicted of manslaughter, a verdict which 
may be regarded as unsatisfactory. The precise cir- 
cumsta~ixes of his wife’s disappearance will always remain 
a mystery. A few years later Mr Thomas su&cessfully 
defended Boakes on a charge of murdering a girl at Bur- 
wood. More recently, he serured an xquittal~ for 
Mayo, w-ho was alleged to hare committed murder by 
sending ~$%.on&l chocolates to his victim through the 
post. 

Nevertheless, >Ir Thomas’s large practice xw by no 
means confined t,o criminal ca.es. He was in great 
denmnd as counsel in litigation of every type,~ ,&nd on 
many occasions appeared before the Court, ‘of Appeal. 
When t,he third-p&y insumnce pool wais formed in 1928, 
he was appointed t.he first solicitor in Christchurch to the 
insurance interests, and his ret,ainer enured until his 
ret~irement~. In all types of lit’igation, he early estab- 
lished a pre.eminence which gave him & unique position 
at the Cbrist,church Bar. Imposing in presence, he 
added t,o his natural gifts by ca,re in the t,raining and use 
of his voice. He had the rare conibination of being 

meticulous in mastery of fact, with a capacity Tao impro- 
vise and exploit a sudden opportunity in the course of 
& case. In cross-examination he w&s particularly 
formidable. No counsel ever gave more wholehearted 
or disinterested attention to the interests of his client. 

Although his interest was chiefly in the Courts, Mr 
Thomas w&8 always a pioneer in the adoption of up-to- 
dat,e methods of office management. 

Throughout his career, Mr Thomas took an active 
interest in professional affairs ; and, after serving on the 
Council of the Canterbury District Law Society, he be- 
came President of the Society. In the course of his 
pract,ice he took a n&able part in appear&g before the 
Royal Commissions which sat, on Gaming and Itacing 
and Licensing Control. It w&s before the,former Com- 
mission that he expounded the T.A.B. system which ho 
played & large part in initiating. 

In other fields he made a notable contribution to the 
public life of the community. In his youth he wa.! an 
athlete of distinct.ion ; and, on retirement from active 
competition, he w&s for many years associated with the 
administration of the Canterbury Centre of the New 
Zealand Amateur At,bletic Association. He was Presi. 
dent of that body for a period, and for twenty years w&8 
starter at all official tmck meetings. 

For forty years he has been Resident of the Canterbury 
C&don&n Society, and was t,he founder of the New 
Zealand Pipe Bands and Pipers and Dancers Association, 
of which he is still p&on. For seven years ho was 
President of the New Zealand Metropolitan Trotting 
Club, and at one time held a joint interest in two pacers, 
Scholarship and Oxford Scholar. 

The firm which Mr Thomas founded will be carried on 
under its former name by his partners Messrs R. P. 
Thompson, E. 81. Hay, F. J. Shaw, and his son, Hanish 
Thomas. Mr Thomas on his ret,irement will leave in 
notable gap in the ranks of the profession, but will carry 
with him the best wishes of his fellow-practitioners. He 
was reoent,ly entertained by his friends at the Bar at a 
private dinner at the Canterbury Club. 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

A Permanent Court of Appeal.-Practitioners at the 
Napier Conference of 1954 will remember that the 
ca8e for a permanent, Court of Appeal was argued by 
L. P. Leary Q.C., and his able “ junior ” T. P. Cleary. 
In the course of their submissions, reference wa,s made 
to pi memorandum t’hat they had received from Sir 
David Smith, prepared after his retirement from the 
Bench. In his view, held for a long period, a separate 
Court of Appeal was desirable, and his chief objections 
to the present system of appeal were the inefficiency 
of its method and the undue strain it tended to impose 
upon so~lle Judges : indeed, in his observa,tion, t,he 
present procedure has in fact placed such 8 strain 
upon the health of a number of them. He also ex- 
pressed agreement wit,h the cogent arguments set out 
in the editorial article appearing in this JOURNAL, 
Vol. 23 (1947), p. 29. In the result, the Conference 
that was large a,nd representat’ive of bhe whole profession 
unanimously resolved : 

That the members of the Lega, Profession present at 
this Conference express their complete endorsement 
of the proposal to be laid before the Government by 
the New ,%&and Law Society for the establishment 
of & Court of Appeal composed of separate Judges 
permanently appointed of which the Chief Justice 
will be it member ez officio. 

Actually, t’his matt,er was, of all t,hose discussed at the 
Conference, blat of the most general public importance ; 
but two years have passed and, without the usual 
Governmental excuse of the high cost of war or the 
low price of butterfat, nothing tangible appears to 
have been done. Set, the need still remains. At the 
sitting of the First Division on March 13, fixtures were 
made for the best part of thirty cases, civil and criminal, 
and extending from March 13 to the end of April, when the 
members of the Court are expected to resume their 
respective local Sessions. The majority of the cases 
involve points of difficulty and require intense ooncentra- 
tie”. Judgments have to be considered and written. 
In England, Court of Appeal Judges have no High Court 
sessions over which t,hey are expected to preside : in 
Au8tritlia, the Full Bench of some pwticuler Stabe 
does not appear to disperse to circuit sit,tings as they 
do here. The plain fact of the matter is that too much 
pressure is placed upon our Judges under the existing 
system ; and it is common know-ledge that,, during the 
past few years, it has produced a marked measure of 
strain and ill-health amongst the occupants of the 
Bench. Apart from the interest which the profession 
has in the welfare of its Judges, there is t,he interest 
of the litigant to be considered. He tells his tale and he 
pays his fees. And he is entitled to have a fresh “u- 
troubled mind brought, to bear upon his problems. 

Huurder Note.-The delicate att,itude that some of 
the members of the Brit,ish Parliament have recent,ly 
taken t,onwrds the crime of murder recalls some observs- 
tions made by GemId Sparrow, legal adviser appointed 
by the Ministry of Justice to t,he Siamese Government 
and the a,uthor of an excellent a,utobiography, Land 
of the Nom Flower (Elek Books, 1955). According 
to him, murder is seldom t,o be found in Siam, since the 
Siamese, he says, are almost one hundred per cent. 

Buddhist,, the foreign missions having made practically 
no permanents disinterested converts in Sia,m. Murder 
is the antithesis of the gentle Buddhist creed and the 
Siamese are reluct~ant to admit it has ever occurred. 
Even the newspapers--as sensation-hungry a8 t,heir 
w&ern counterparts-avoid the word, which is re- 
garded as gauche and rude. “Lady fatally shot.” 
“ Old womain pauses away sDrangely. Heir expresses 
regret.” Such are the head-lines. Occasionallv a 
daring journalist mill wrap up the dread deed as “ h&i- 
cicle”. But cold-blooded, c&&ted “ murder”-no. 
Tha,t is t,he sort of thing that Europea,ns do in their 
insensitive, ill-mannered fashion. But there is another 
reason, he maintains, why murder seldom figures in the 
linta of the International Court there on which he sat 
with two Siamese Judges. The old Siamese medical 
t’heory, now largely superseded by modern medical 
practice, a,scribed all illnesses t,o a disturbance of the 
elements t’hat were supposed to make up the human 
body, which could remain in he&h only when they 
were perfectly balanced. The element that gave the 
most, t,rouble, for it wa,s always going wrong, was wind. 
The Siamese word for it is “lom”. He adds that 
there w&s not, until recently, an up-to-date syst,em of 
post-mortem, so a great many inconvenient, elderly 
persons passed away from “ lam”, often accompanied 
by vomiting and heart collapse. If t,here was n post- 
mortem, the doctor would expect to be paid by the 
surviving relat,ive;es and it would hardly show gratitude 
on his part to raise doubts that might cause s great, 
deal of unpleasantness. After all, death war. death 
and nothing could alter it. 

Lawyers as Critios.--” When young Derek Blomfield 
was arrested for murder because he was the last person 
seen with the old woman (she had made & will in his 
favour) we knew at once thnt he was innocent,. When 
he talks t,he Caine over with his lavyer the authoress 
still piles evidence against the young fellow. But we 
know the form. And when it turns out’ that there was 
blood on his sleeve our Iat doubts of his innocence 
disappear. So we all proceed to the Old Bailey, 
and get down t,o business. David Home a,nd Clarke- 
Smith begin t,heir fascinating duel &a barristers. Bctually, 
there were t,bi-ee bsrristers, although the name of the 
third does not appear on the programme. He was 
sitting behind me in the stalls, and kept t,elling his 
vife that the whole thing was ridiculous.“-Bererley 
Baxter M.P. in a review of Agatha Christie’s Witness 
for the Prosecution. (First N@s and Footlights, 
Hutohinson, 1955) 

From the Licensing Control Commission.- 
&WtiCi$XWLtS : ?;lr T. A. Gresson for Cant,erhury 

Provincial Wholesale Merchants’ Association and Mr 
Harold Pearce, head of Levin and Co., Lt,d., who has 
produced his submissions, cycl&yled by & public typist 
in bright, green. 

Mr Gmaon : Tell me, we your submissions made 
in chartreuse or c&nme-de-menthe 2 

*%i~ Pearce (producing his original draft’ for in- 
spection) : No, Sir, in black and whit~e ! 
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PRACTICAL POINTS. 

THEIR LORDSHIPS CONSIDER. 
BY Ccno~rm. -.~ 

of a promissory note, it would seem that it must be 
negotiable, for there appear to be no words prohibiting 
transfer or indicat,ing an intention that it should not, 
be transferable. It must be admitted that it would 
be a somewhat unusual visitor in the aooust~omed circles 
of negotiable paper. It is indeed doubtful whether a 
document can properly be styled a promissory note 
which does not contain an undertaking to pay, not, 
merely an undertaking which has to be inferred from the 
words used. It is plain that the implied promise to 
pay arising from an acknowledgment of a debt, will not 
suffice, for the third illustration indicates that a,n IOU 
is not s promissory note, though of the implied promise 
to p&y there can be no doubt. The second illustration, 
however, seems to show that the express words “I 

CANTERBURY 

” or “ I undert,ake ” are unnecessary. 
%T?words is taken from an early English case : 

The 
Cw- 

borll~ v. D&on. (li27). Sel. Nisi P&s. 13t,h Ed., 329, 
vhere, according to ‘the learned author, the Court, 
stated that the words “ t,o be paid ” in the document 
there sued on amount,ed to a, promise to pay ; observblg 
t,hat, the same words in a lea%? vould amount to a 
oovenant t,o pay rent,. It does not appear to form a 
useful general ilhxtration except, in t,he cnse of a doou- 
mat, in that particubxr form of words. 

I‘ Their Lordships prefer to decide this point on the 
broad ground that, such a document, as this is not,, and 
could not be intended to be, brought, within a definition 
relating to documents which are to be negotiable in- 
struments. Such documents must come into exist- 
ence for the purpose only of recording an agreement t,o 
pay money and nothing more, though of course they 
may state the consideration. Receipts and agreemerrts 
generally are not intended to be negotiable, and serious 
embarrassment would be oaused in commerce if the 
negotiable net were east too wide. This document 
plainly is a receipt for money containing the terms on 
which it is to be repaid. It is not without significance 
that the defendant,8 who drew it, and who were ex- 
perienced moneylenders, did not draw ib on paper with 
m impressed stamp aa they would have to if the docu- 
ment were a promissory note, a,nd t,hat they affixed a 
stamp which is sufficient if the document is a simple 
receipt. Being primarily a receipt even if coupled 
with a promise to pay, it is not a, promi~ory not,%” 
Lord Atkin, in NauLucb Major Sir Mohammad Akbar 
Khan v. Attnr Singh, [1936) Y Al1 E.R. 545, 549. 
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