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DAMAGES: ALLOWANCE OF TAX LIABILITY ON 
LOST EARNINGS. 

PRACTICE: COURT OF APPEAL’S DUTY TO 
FOLLOW THE HOUSE OF LORDS. 

I N this pla,ce, at p. 49, ante, we gave an ext,ended 
summary of the rooent jud,gment, of tho House 
of Lords in British Transport C’ommissim v. 

Gourley, [I9551 3 All E.R. 796, in which their Lordship& 
held that, in assessing damages for personal injuries, 
account, should be taken of ta,x lisbilitv which would 
haxw been incurred on earnings mh&h the injured 
person would have earned but for the accident. we 
showed how this judgment conflicted wit’h that of 
our Court of Appeal in Vnion Steam Shi$> Co. of New 
Zedmd, Ltd. v. Ramstad, [I9501 N.Z.L.R. 716 : 11950) 
G.L.R. 311. It T.%B not OUT purpose. as we said, to 
consider whether Cowlay’s ease should, or should not,, 
be followed or applied in New Ze&nd in preference to 
Ramstud’s case. 

The questiorl has now been determined by the Court 
of Bppeal, sitting eie one Division, which consist,ed 
of Sir Harold Barrowclough C.J., and Stanton and 
MoGrcgor JJ., in Smnlith v. Wellington Woollen Mamufac- 
turing Co., Ltd.. in a judgment of that Court delivered 
on Bpril 24. 
early date. 

The judgment will be reported nt a,n 

The judgment, as thoir Honourrr pointed out, involved 
an important, matter of principle, and a review of recent 
aut,horit,ative decisions. It decides, contrary to t,he 
decision in Rarn&nS’~ c&se, that, in assessing damages 
for loss of earnings in action3 involving personal injuries, 
allowance must be ma,de for the plaintiff’s Iiahilit,y for 
income t,ax and social security charge. Sn other words, 
the plaintiff is ent,it,led to be compensated in respect of 
his net. loss only. 

The judgment is nlso of importance in that it states, 
as a matter of principle, that the Court of ;Ippcal in 
New Zalsnd, even when sitting a~, one Division, is bound 
to follow a decision of the House of Lords upon a matter 
of general legal principle where there is a clear conflict 
between a, decision of the Court of Appead am1 a subse- 
quent judgment of t,he House of Lords. 

We propose t,o treat these two ma,tters separat,ely. 

in the employment of the defendant company, and 
wow out of such employment ; and, as a result, of this 
accident, t,he plaintiff suffered personal injuries. The 
trial took place before Hutchison J. am1 a jwy ; and 
the jury held that the cause of the accident, was negli- 
gence on the part of tho defendsnt~ compa,,y. 

Special damages claimed included a claim for loss of 
wages to t,he date of trial, and an important head in the 
assemnent of general damages was future loss of earn- 
ings. The defendant argued before t,he jurp tha,t from 
the special damages to he a~ssessed for loss of enrnings 
there ~bould ho deducted social security charge sod 
income tax which would ordinarily be assessable on 
such eanings ; and likewise there should be similar 
deductions from the amount of goneral damages which 
vould ot,herwise he a,~sessed in respect of future economio 
1038. Such snhmiseions mere based on the recent judg- 
ment of the House of Lordds in British Trampi COIW 
mission v. Gwley, [1955] 3 All E.1~. 796. 

The leaned trial Judge, considering himself bound by 
the decision of t,he Court, of Appeal in l?nion Stcnm 
A%ip co. qf x’ew Zealand, Ltd. v. Ramstad, [1950] 
K~2.L.R. 716; [1950] G.L.R. 311, declined to direct 
the jury as requested by the defendant,, but requested 
t,he jury-the parties having agreed on any ne,cesssry 
adjustment in the special dama.gcs--to assess the 
general dmnages, disregarding questions of taxat,ion, 
and, in the alt~erna~tive, taking int,o account, deduot.ions 
for income t,ax and so&l security rharge. On the 
former basis, t,he jury assessed general damages at 
di1,550; and on the alternat’ive basiv at f1,300. 

The defendsot, company moved for R new trial on 
tire ground of misdirection by the leaxnrd t,rial Judge 
on 3 material point of law. The mot,ion wns removed 
by.the trial Judge into the Court, of Appeal. 

I11 the judgment of the Court of Appeal, delivered 
by ?iIcGregnr Jo., their Honours began with an analysis 
of the judgment, in C’nion Stmn S’?q C~onzpany of Nezr: 
Zedand, Ltd. v. Ramstad, vhere it xs held by the 
Court of Appca,l that so&l security charge on wages 
should he left out of awount in the assessment of 
special and general damages for loss of earnings, botch 
in an action brought by rl servant agaiinut, his master 
a,nd in a,ct,iom brought bv servants aga,inst other 
persons. Their Honours &id : 
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Lord Goddesd, in m+mse judgment Lord Radcliffe and Lord 
Somervell of Hsrrrow ooncurrsd, rejects the earlier decision 
tbati the incidence of tax on B man’s savings should be treated 
a.8 MS infev altie octa (ibid., 805). He adopts the general 
principle in these words : 

“ The b&z principle, 60 far as loss of earnings md out 
of pocket expenses are concerned, is that the injured person 
should be plaoed in the 8ame financial position so fez BS 
c&n be done by cm mwd of money am he would have been 
hed the sccident not happened ” (ibid., %U!. 

Lord Reid awepts the same general prinoiple and also 
r+cta as the wrong approeob t,he application of the rea inm 
nliw principle (ibid., 80*). Likewise, Lord Reid discuses 
the question Bis to whether the matter of liabihty for t8.x is a 
co,k,teral matter, cmd ho anya : 

“I do not think that it is posaiblo to formulat~e my 
principle by which it oan be dotermined what is and vbat 
is not tao remote. Moyne on Damayes (11th Ed.), 151, 
rsfers to ‘ Natter completely colletersl ‘, and for B general 
desoription of what is too remote I emnot find bet& words, 
but I do not think that every case em be solved mrely 
by applying those words to it. Taking this deseript.ion, 
howmver, and a~rpl@yg it, to the present case I do not think 
that the respondent’s personal position is completely oolla- 
ted. It io not something brought in as & separeta factor, 
but only something which helps to quantify an obligation 
which is imposed by an Act of Psrliament as a eoaser(ueoee 
of earning income, and I omnot, regard that obligation as 
in itself collatnm-certainly not completely collateral ” 
(ibid., 809). 

It sill be seen, thorefora, that not only is the decision in 
Gcmrley’a o&se in oonflict with that, in Ramtmi’a ccws but the 
remoons on which the decision in Ramsfad’s wac wea based 
have been rejected in the Inter do&ion of the House of Lords. 

The question therefore arose as to whether the Court 
of Appeal should feel itself bound by the latter decision 
of t.he House of Lords, or whether it should follow its 
ow1 earlier decision. 

Before their Honours dealt with this aspect, they 
considered 5 further submission of counsel for the 
plaintiff-namely, that owing to the complexities of 
tax-law and the difficulties of explanation and calcula- 
tion, which would arise in jury trials, the English 
decision should not be followed in New Zealand. Their 
Honours said, in answer : 

We appr.ecia.to the undoubted fact that in some mses 
practioal difficulties may occur, ~OPLI part.iculerly in regard 
to mms~nwd of genorsl damages far future loss af ~~rtigs, 
and thsnecessity foreoosider~tion of such mattarsasgraduated 
rates of tax, the amslgamation of personal earnings wibh 
income from other sources, aggmgetion of income of husband 
and rife, exemptions in res,mct of wife, children, and otbm 
dopendant,s, and superzmnustion, life insurance paymen@ 
and other mstters of a similar nature. Rut similar difficukws 
t~1-iso in England, and it is emphasized in the judgments 
referred to that the nmtter can, and mwt be, det~ern,ined on 
broad lines and with the applioation of reasonable common 
some. It, seems bo us such observatione me equally applicable 
in New Ze&,nd, and we do not think that such praotical 
difficulties in my event should stand in t,he way of t,he 
application of the eppropriate principles of law. 

Their Honour’s important pronouncement on the 
application of the doctrine of judicial preredent in 
relation to a judgment of the Court, of Appeal and a 
subsequent, and conflicting, judgment, of the House of 
Lords is comidered below. In brief, their Honours 
held t,hat it wa the duty of the Court of Appeal t,o 
follow Gowley’s o&88. 

Accordingly, the first award of the jury (fl,550) was 
set aside, and the Court held tha,t judgment should be 
entered in terms of the alternative award (fl,300), thus 
nllowing the sum of 2250 for the liability of the plaint,iff 
to pay socia,l security charge and income ta,x on the 
anount of the damages awarded. 
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Rqnds case was a decision of both Dirisions of the Court 
sitting together; but it, seems to us that, a4 the maate* is ~11% of 
principle, a single Division of the Court is eqdly bound to 
deche to fallow m ea,rlier decision of the Court which i,? in 
cortflict ,viith n rubsaqucnt decision of the House of Lords. 

Their Honours concluded by sa,ying : 

Tn our opinion, 86 the earlier decision of this Court 
[in RnmsluSl’s ease] and the previous decisions on 
which it was based have been disapproved by the 
House of Lords in its subsequent judgment, 
[in CourZe~‘s case], it is the duty of t,his Court to 
folloa the wt,horitative decision of the supreme 
tribunal of the British Commonwealt~h. 

It seems t,o US inevitable that, on a reading of the 
judgment in Smith’8 case, some one may doubt the 
correctness of the Court of Bppeal’~ designation of the 
House of Lords as ” t,he supreme t,ribunal of the 
British Commonwealth.” That their Honoms were 
correct in so describing it wvas made clear in t,he art,icle 
by Professor Davis t,o which wo have already referred. 
He even anticipat,rd those vho may query t,he appella. 
tion, when he asked : 

“ Can it, be sedd that, t.he House of Lords is the highest 
tribunal having authority t,o lay dwm n principle of 
English law ? In what respect is it higher than t,hr 
Judicial Committee of the Privy Council ? ” 

The learned Profeyor continued as follows : 
Those questions cain be answered by st,;tting that,, 

if the aim of the doctrine of judicial precedent is to 
obta,in certainty in the ndministration cf the law, 
then the House of Lords is “ superior ” to the Privy 
Counoil. For, 56 haa been pointed out in ,zn earlier 
article, the House of Lords is bound by its own 
previous decisions, whereas the Judicial Committee 
is not so bound. Greater certainty will, therefore, 
he imparted to t’he law if the decision which our Courts 
follow is one which can be reversed only by legi&tion, 
rather than one which might he recersed by the 
t,ribunal which enunciated it, 

The judgment in S&h’s case, therefore, makes it 

clear that the Court of Appeal is bound to follow a. 
decision of t,he House of Lords upon a. matter of general 
principle, where there is a clear conflict between & 
decision of the House af Lords rend a;n ewlier judgment 
of the Court of Appeal. And further, 8, single Division 
of the Court of Appeal is equally hound to decline to 
follow a decision of the Court of Appeal which is in 
conflict, with a subsequent decision of the Noose of 
LO& 
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SUMMARY OF 
ADOPTION OF CHILDREN. 

Fareien Adolrtiow srnd Riehta of Succession. 100 Solicitors’ 

RECENT LAW. 
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I ARMSTRON6 & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand 

I 
ADDING MACHINES . ACCOUNTING MACHINES . ADDRESSOGKAPH MACF~;~;~ 
. CALCULATING MACHINES . DUPLICATORS AND SUPPLlES . 
SYSTEMS * POSTAL FRANKING MACHINES * STEEL OFFICE FURNITURE - TIME 

RECORDERS - TYPEWRITERS AND SUPPLIES 

WelIington, Auckland, Christchurch, Dunedin, Whangarei, Kmnilton, New PIymoUh, Wanganti, 
Palmerston North, Masterton, N&on, Timaru, Inverwgill, Suva. 
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f Or DEEPLY 
LEGAL PRINTING CONSCIOUS 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wilis Forms. 

All Offlce Stationery. 

COURT OF APPEAL AND PRIVY 
COUNCIL CASES. 

of the responsibility of the Legal 
profession jn recommending the 
adequate use of bequest monies, 
may we earnestly ‘place before you 
the great need of many lepers 
urgent,ly wanting attention. This 
work of mercy is world-wide and 
inter-church. As little &s El0 per 
year supports an adult and fZ/IO/- 
B child. 

Full details are availeble promptly 
for your closest scrutiny. 

L. T. WATKINS LTD. 
176-186 Cuba St., Wellington. 

TELEPHONE 55-123 (3 liner) 

MISSION TO LEPERS 
REV. XURRAY H. FEIST, B.A. DIP. JOURJ. 

serrefary 
135 Upper Queen St., Auckland, 6.1. 

For the best 

in Life Assurance 

A quotation will convince you . . . 

THE 

NAL MUTUAL 
LIFE. ASSOCIATION OF AUSTRALASIA LIMITED 

HEAD OFFICE FOR NEW ZEALAND - CUSTOMHOUSE QUAY, WELLINGTON 

MANAGER FOR NEW ZEALAND - S. R. ELLIS 

DISTRICT OFFICES AND NEW BUSINESS REPRESENTATIVES THROUGHOUT NEW ZEALAND 
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THE MAN WITH AN ACCOUNT 

. . . can rely on his 
hank manager for sound advice 
on his problems and for 
the helpful facilities of the 

Dominion’s largest 
banking house. 

More than 130 Branches 
and Agencies in N.Z. 

BANK WITH 

LICENSED VALUERS 

LICENSED AUCTIONEERS 

LICENSED LAND AGENTS 

every jacility +rded the 

legal projesdion jor auction6 

and probate valuations. 

Phone 48-074 Box 8087 
AUCKLAND 
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INTERPRETATION OF STATUTES. 
An Interpretation Section Misapplied. 

By D. A. 8. WARD. 
- 

The case of In re Myers, [1956] N.Z.L.R. 263, in 
which McGregor J. affirmed the jurisdiction of it 
Magistrat.e’s Court to extend, under the Criminal Justice 
Act 1954, an order for detention in a borstal institut,ion 
made before the coming into force of that Act, in a, 
striking example of the misapplication of an interpreta- 
t,ion section in a stat,ute. The decision of McGregor J. 
also appears to be in direct conflict with the earlier 
decision of Sir Harold Barroxclough C.J. in In re 
Be&, [1956] N.Z.L.R,. 24. 

In Sovember, 1954, a &gisbrate’s Court had ordered 
tha,t the accused, Myers, be detained in a borstal in- 
stitution. In September, 1955, the accused escaped 
and was convicted by a Ma,gist,rate’s Court of escaping 
from lawful custody. In the meantime (on Ja~nuary 1, 
1956) the Criminal Justice Act 1954 had come into 
force. When the accused was convicted of escaping, 
the Magist,rate, by way of sentence, extended the term 
of the original order of detention. In doing so, he 
purport,ed t,o act under s. 29 (4) of the Criminal Justice 
Act. That subsect,ion, so far as it is relevant, reads as 
follow : 

(4) Kotwithstanding anything in t,his Act, where any 
paxon who is serving a serhence of borstal trekking ., is 
convioted of any offence or offences punishable by imprison- 
merit end committed &er that sentence XV&S psssed, the 
Court may, if it thinks fit,, pess a Sentence extending the 
maximum term of borstel trairring for which he could 
then be detained under the sentence he is serving for such 
period, not exceeding one year, 53s it thinks fit 

The Crovn then moved t,” quash the conviction and 
the sentence extending the term of the original order 
of detention. It is clear from the judgment that, the 
ground of the motion was that s. 29 (4) did not apply 
and that the M&gist&e had no jurisdict,ion t,o impose 
that sentence. Counsel for the accused agreed that the 
Magistrate had no jurisdiction, but submitt,ed that 
only the sentence should be quashed. McGregor J. 
found it nnneoessary to deal with the question whether 
the whole convioDion, or only the sentence, should be 
quashed, bewuse he held that the Magistrate did have 
jurisdiction, and that therefore the submissions of 
bot,h counsel on t,hat question had no basis. 

Before dealing with the reasoning by which His 
Honour reached this OOnchl8iOn, it should be said tha,t 
u&i1 the Criminal Just,ice Act 1954 came into force 
the legislation did not recognize a “sentence of borstal 
training “, The relevant provisions of the Prevention 
of Crime (Bon&al Institutions Establishment) Act 1924 
empowered the Court to ‘I make an order of detent~ion 
in a b”rst,el institution ” for a, term t,o be fixed by t,he 
Court within specified limits. The equivalent, pro- 
visions of the Criminal Justice Act (which repealed 
the provisions of the 1924 Act) are different. Section 18 
emponws the Court t,” “pass a sentence of bar&al 
training “_ The Court does not fix t,he t,erm. Under 
s. 20, the person so sentenced is det,ained until he is 
released on the recommendation of the Parole Board, 
but may not be detained for more than three years. 
Moreover, s. 55 (2) of the Criminal Justice Act expressly 
provides that an order for detention in & borstal in- 
st,itnt,ion ma,de before the coming into force of the Act 

On a reading of the judgment up t,o this point,, it 
seemed clear that the Crown’s motion to qua,sh must 
succeed either wholly or in part,. But the judgment, 
then quot,es s. 2 (3) of t,he Criminal Justice Act 1954, 
which, so far ss it is relevrrnt~ to t,he &‘yers case, reads 
as f0110ms : 

When this extract is analysed, it resolves itself int,” 
two simple propositions ; and the fla,m is found in the 
second one. 

The first proposition is that, before t,here can be an 
extension, there must, in fact be a, prerious sent~enoe. 
It would be more precise to say that there must in fact 
be an existing sent,ence. There is no doubt that this 
is wha,t His Honour meant, ; but, the use of the word 
“ previous ” was uniortunate in this context. It, 
appews to have led to an assumption t,hat the word 
“ previous ” must be rea,d into 8. 29 (4) ; whereas it is 
the ‘m-y absence of that, word from t,he subsection that 
is significant,. 

The second proposition is that “ where t,his section 
refers to a, previous sentence ” it must be const,med, 
by virt,ue of s. 2 (3), as including a previous order for 
detention. This proposition is based on the assumption 
that s. 29 (4) “refers ” t,” a previous sentence ; but 
that assumption is not correct,. Certainly a “ sentence ” 
must exist before it can be extended under the sub- 
section, but the jurisdict,ion t,o extend it must be found 
in the words of the subsect~ion. As t,here is no reference 
there, in any form of words, to a “ previous ” sentence, 
s. 2 (3) does not apply, and therefore 8. 29 (4) does not 
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WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Social Service Council of the 
Diocese of Christchurch. 

Choirmnn: REV. H. A. CHILDS, INconFonaTED BP ACT OF Pnan*aiENT, 1952 
vrcaa OP ST. MAEUS, K*P.Om. CHURCH HOUSE, 173 CASHEL STREET 

Tm BOARD solicits the support of all Nen sad Women of 
CHRISTCHURCH 

Goodwill towards the work of the Board and the Saoieties 
affiliated to tile Board, namely :- 

Warden : The Right Rev. A. h. WARREN 

B&asp of Chti~lchurch~ 

All Saints Children’s Rome, Palmerston ?r’arth 
Anglican Boys E0m.s Society, Diocese of W&ngton, The~~Caunoil WBB constituted by a Private Act which 

Trust Board : sdtititering Boys Homes at Lower Butt, anldgsmated St,. Seviour’s Guild, The Anglican Society 
and “ Sedgley,” hlssterton. uf the Friends of the Aged and St. Anne’s Guild. 

Church of Englead Men’s Sooiety : Hospitsl Viisitetion. The co”*cil’s present work is: 
“Flying Angel” Mission to Seamen, WeUington. 
GirLa Priendly Society No&d, Wdington. 

1. Care of children in cottage homes. 

St. Bamabbas Babies Home, Seatom. 2. Provision of homes for the aged. 

St. Mary* Guild, admititaring Homes for Toddlers 3. Personal vase work of various kinda by treked 
and Aged Women at Kamri. so&l workers. 

Wellington city xssion. Bath the volume and range of activities will be ex- 

ALL DONATIONS AND BEQUESTS MOST 
pmded &8 funds permit. 

GR,ATEFULLY RECErVED. Solicitors and tmstees we advised that beqmeb may 
be made for any branch of the work and tbet meiduary 

Don&ions and Bquests may be emnmked for any bequests subject to life int,erest,s are as welcome a3 
Sooiety affiliated to the Bosld, and residuary bequesta immediate gifts. 
subject to life intere&s, me a,~ aelooms aa immediste gifts. The fallowing sample form of bequest cm be modified 

FvU injonnation will be ,jurn&hd gladly on applieatkm lo : 
to meet the wishes of tesbatms. 

JlFa w. G. BE*R, 
“ I give and bequestb t,he mm of f to 

Hm. seoretor~, the Social Setie Council oJ the Diocese sf Chridchumh 

P.O. Box 82. LowEn HUTT. for the general purposes of the Coumil.” 

THE Won’t l Ever See My Mummy Again ! 

AUCKLAND 
SAILORS’ FREE 

HOME 
ME 
FROM 

Established-1885 THE 

Supplies 19,000 beds yearly for merchant and HORRORS 
navel seamen, whose duties carry them around the OF 
mwm seas in the service of comneme, passenger 
travel, and defenoe. 

LEPROSY 

Philanthropic people are invited to support by 
large or small contributions the work of t,he 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund I’m innocent ! 
0 Rebuilding Fund I’m young ! 

Enqrcities mwh toeled : I’m beautiful ! 
A&magement : Mr. 84 Mrs. a. L. Dyer. 

‘Phone - 41.289, 
Save Me from This ! 

Cmr. Albert & Sturdee Streets. 
AUCKLAND. 

Seer&my: 
Be a partner in this great work- 

Alan Thomson. J.P.. B.Com., 
P.O. BOX 700, Send your help to P. J. Twomey, M.B E., 

AUCKLAND. 
‘Phone. 41.934. 

Leper Man, Christchurch. 
LW. 
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A worthy bequest for 

YOUTH WORK . . . 

The Young Women’s Christian 
Association of the City of 

THE 

y, M, Cm A, 

Wellington, (Incorporated), 

* OUR ACT,;,&: 
(I) Rerldent Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

to every one of the thirteen oommunitiee thr0”@mlt 
New Zealand where it is now established. Plans me in 
hand to offer these facilities to new areas but this 
can only he dam a~ funds become ausilahle. A bequest 
to the P.M.O.A. will help to provide aerviee for the you& 
of the Dominion and should be made to :- 

THE NATIONAL GOUNCIL, 
V.M.C.A.‘s OF NEW ZEALAND, 

(2) Physical Education Classes, Sport Clubs. 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the Joys of friendship and 
service. 

* OUR AIM as an Undenominational Inter- 

114, TAB TERRACE, WELLINGTON, or 

YO”RLOCALYOUYCMEN’S CHRiSTIAN ASSOCIATION 

natlonal Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 
Our present building is so Inadequate as 
to hamper the development of our work. 

WE NEED L50,OOO before the proposed 
New Building can be commenced. 

&?wrnl Seelrctwy, 
Y.W.C.A., 

Founded in 1883-h first Youth Movement founded. 

DR. RARNARDO’S HOMES Is International and Interdenominatioaal. 

:harter : “No Destitute Child Ever Refused Ad- 
mission.” 

The NINE YEAR PLAN for Boys . . . 
9-U In the Juniors-The Life Boys. 

121s in the Senim-The Boys’ Brigade. 
Teither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. A character building movement. 
L Family of over 7,000 Children of all ages. 
every chid, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

,EGACIES AND BEQUESTS, NO LONCER SUB.JEOT 
TO SUCCESSION DRIES, ~RATE~JLLY REDEIVXD. 

London Headgual-ters : 18-26 STEPNBY Causma~, E.l 
V. Z. Htmiquarters : 62 Tm TERRACE, WELLMOTON. 

For further information write 

THE SEORETARY, P.O. Box 899, WELLINGITON. 
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apply to a prwious order for det~ention. What His 
Honour has done is to insert t,he word “previous ‘I 
into the subs&ion, so BS t,o make it, refer to a “ person 
who is serving a previous sentence of bar&l training “. 
With all respect,, such a process is not construing the 
words of the subsection, but, altering them. Tho altera- 
t,ion n-w not necessa~ry t,o give meaning t,o the original 
words, which by themselves as plain and unambiguous 
and apply directly t,o aentonces passed under the Act. 
“ The words of a stat,ute never should in interpret,ation 
be added to or subtracted from: wi$out almost n 
necessity “, said Lord Bramwell m (,“ov+~er Essez v. 
~~~~~ ~~~~~ mra, (1889) 14 npp. ens. 153, 169 : d 

there are many other a,ut,horit,ies to t,he same effect. 

It, is uot difficult’ to f  ind the spe&l function that s. 2 (3) 
ha,s, in the Criminal Just,& Act,, of ext,onding in certain 
caise~ t,he ordinary meaning of referewes to sentences 
of borstsl training. It is relevant,, for eramplc, to s. 16 
(4) (a), under which no Court may sentence anyone to 
detention in R det~ention ccntre if at any t,imc previously 
he haa been sent,enced to borat,al t,ra,ining ; and t,o 8s. 21 
and 24, under which offenders qualify for correotivc 
training or proventire detention when they have 
suffered certain previous convictions and sent,ences. 
It is not relevant to t,he expression “ sentence of borstal 
t,raining ” unless the word “ previous ” appears before 
it in the text of the Act. 

The part of the judgment quoted above also includes 
the general statement t,hst in His Honour’s view de- 
&&ion in & bor&l in&it&on is intcndod for the pur- 
poses of t,he Act, to be equivalent t,o bor&l training. 
It, does not follow from the physical correspondence of 
borstal detention %-it,h borstnl training tha,t an order 
for detent,ion is int,ended for t,he purposes of the Criminal 
Justice Act, 1954 t,o be equivalent t,o it sentence of borstal 
t,raining under t,ha,t Act. His Honour had already 
pointed out, the difference between t,hem, and had 
referred to s. 55 (2), under which such an order is t,o 
continue t,o have effect according to its tenor. AIS”,, 
his view is inconsistent mit,h t,he special provisions of 
s. 55 (3), which exprcsrly applies Part V of the Act 
(dealing vith the release and suhsequeot, supervision of 
offenders) to persons who at t,he coming into force of the 
4ct were subject’ to orders for det,ention. Paragraph (h) 
of that subs&ion provides that in the applica,tion of 
Part V for the purposes of t,he subsect,ion a,ny reference 
in that Part t,o a sent,ence of bar&al training is deemed 
to be a reference to an order for detention. ThUS; 
the two we made equivalent, for limited purposes only. 

This raises another objection t,o the c,onstruction 
placed on s. 29 (4) of the Criminal Justice Act 1954 
by His Honour. The judgment, gives a retrospective 
operation to the subsection. It, is a well-established 
rule of construction tha,t no enact~ment, is to be given a 
retrospective effect unless t,here is in the ena,ct,ment 
a clear indication that it, is t,o have that, effect. There 

is no such indication in s. 29 (4): particularly when it is 
read in t,he light, of 8. 55 (2) and (3). 

Sent~cnces passed by a Magistrate in similar circum- 
st,ancos came before t,he Supreme Court in In re Be&, 
[I9561 S.Z.L.R. 24. In that oa,se counsel for the 
sccused moved to quash three sentences on the ground 
that they were imposed without jurisdiction. The 
report does no6 state in detail the circumstances in 
which the sentences were passed. The judgment of 
Sir Haold Bwrowclough C. J., holve-oer, quotes the 
entry relat,ing t,o ea,ch ca,ae in the Criminal Record 
Book, which was 8,s follows : 

Conviobed an* order mhde that the maximum term of comet- 
liro training to which defendant was sentems* on 3tXh March 
1954 be exdended for a. period of one year. 

As there n-as no such t,hing a correct,ive t,raining until 
Ja~nuary 1, 1955 (when the Criminal Justice Act 1964 
came into force), the only possible inference from this 
entry is that the Nagistrate, by a, similar misoonstruo- 
tion of s. 29 (4), based on t,he similar provisions of s. 2 (3) 
relat,ing to corrective training, tra~nslated a sentence 
of reformative detention passed on March 3 , 1954, 
int,o &sentence of oorrective training, and then extended 
it,. Counsel for the accused submitted tha,t only the 
sentences should be quauhod. Counsel for tho Crown 
submitted t,hat, the convictions should be quashed. 
It was held that,, because the sentences were imposed 
without jurisdiction, t,he conviotions aa a whole must 
be quashed. The judgment is concerned mainly with 
then quest,ion vhehether t’he sentemes could be severed 
from the convict,ions ; but on Dhe prelimina,ry question 
of the Magistrate’s jurisdiction to impose a sentence of 
ext,ension; the Chief Justice says : 

Thi~~statement, is the basis of tho judgment’, and is 
directly opposed t,o the view taken about two months 
later by McGregor J. in the Xyers case. Alt,hough 
it is the on* refexnoe in the judgment to the question 
of jurisdict,aon, it is clear t,hst, there vas no doubt in t,he 
mind of the Chief Justice tha,t 8. 29 (4) could not be 
used to extend a sentence of reform&tire d&e&on. 
It is submitted that there is no room for doubt. 

The result of these t,wo cases is that Magistrates are 
left in t’he uncomfortable position of having two con- 
flicting decisions of the Supreme Court on t,heir powers 
to deal wit’h cases of t,his kind under 8. 29 (4). It is 
fortunate that not many more of them can OCCUI‘. 
The majorit,y of existing orders for detention in a borstal 
institut,ion, and of existing sentences of reformative 
detention, under the earlier law will expire during the 
next gear or two. In the meantime persons who 
escape are still liable to imprisonment under section 142 
of the Crimes Act 1908. 

Coke on Judicial Precedent.-“ No m&n can be a. 
cornpleat lnwyer by universalitie of knon-ledge without 
experience in pertzulsr cases, nor by bare experience 
without universatit,ie of knowledge ; he muat, be both 
speculative and active, for t,he science of the laws, I 
~~SZSXY you must, join hands with experience. Exprientin 
(saith the great philosopher) at cognifio sin&wiwml ars 
aero rcniversalium. The learned ssgos of the law doe 
found their judgment, upon legall reason and judiciall 
president, 

“ But it is Yafc for the client and for the councellor 
also (if he respects his conscience) t,o follow presidents 

formerly approved and allowed, and not t,o true to any 
new fmme carved out of his OWE invention. for X&l 
simd inve?ztwJL et perfecturn est. 

“ Rend ttlefie president,8 (learned raxler) and reape 
t;his faire and large field, tho delectable and profitable 
fruits of reverend experience and knowledge ; which 
you may doo with greater ease: for tha,t more easil> 
shall you learne bv pat,terne than by precept ; and they 
have been ho p&nfully and diligently ~aeeded, as it 
czmnot, be sayd, that in this fruitful1 field, In&foe& 
Zolium at steriles donrinamtur aaenae--Co. Entries, 

Preface, 
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PAYMENT WITHOUT GRANT OF ADMINISTRATION. 
To Next-of-kin of a Deceased Benetioiary. 

By E. C. Aww, I.S.O., LL.M. 

‘I‘ha following short precedent will be found useful in 
practice : it may be compared with the precedent given 
in Supplem~ent No. 2 fo the N.X. Supplement to Form 
alld Precedents, p. 48, being a declaration in support of 
tra~nsmi&on of shares or debentures without grant of 
Administration, pursuant to 8. 6 of the Statutes Amend- 
ment Act 1~941. 

There are also sta,tutory provisions authorizing pay- 
ments to be made out, of the estate of a deceased person 
without probate or let~ters of administration having 
been obta,ined, and s. 68 of the Estate and Gift Dut,ies 
Act 1956 provides that notice of the payment shall be 
given in the pr,escribed form to the Commissioner, i.e., 
in practice the appropriate District Commissioner of 
Stamp Duties. Most of these statutory provisions 
now fix a limit of two hundred pounds ; that, is to say, 
if the part.icular asset concerned exceeds two hundred 
pounds, probate or letters of administration must be 
taken out. 

By analogy, therefore: it may be laid down that the 
following precedent should not be used where the interest 
of the deceased beneficiary in the estat,e exceeds in 
wlue the sum of s200. 

It rem&s to be pointed out that 8. 31 of the Estate 
and Gift Duties Act 1955 provides that the estate of a 
deceased person shall not be exempt from estate duty 
merely because no grant of administration has been, 
need be, or can be made in New Zeakmd in respect of 
t,hat estate, and all the provisions of that, Act apply, 
YO far as applicable, notwit,hstanding t,he fact that there 
is no “administrator”, as that word is comprehensively 
defined in s. 2 of the Act. Moreover, s. 43 of t,he 
Administra,tion Act 1952 empowers t,he Commissioner of 
Inland Revenue to apply to the Supreme Court for an 
order compelling any person intermeddling with the 
ass& of a deceased person to deliver death duty 
xcounts and pay the appropriate duty. 

LEGAL LITERATURE. 
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A WORTHY WORK TO FURTHER BY BEQUEST 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS, (INC.) 
218 D.I.C. BUILDING, BRANDON STREET. WELLINGTON C.1. 

Telephone 40-w. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

M THX HOMES OF THE 

There are 22,000 Boy Scouts in Kew 
Zealand. The training inculcates truthful- 
ness, habits of observation, obedience, self- 
reliance, resourcefulness. loyalty to Queen 

PRESBYTERIAN SOCIAL SERVICE 
ASSOCIATIONS 

and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development, and builds up strong, good 
character. 

Solicitors are invited to COMMBK~ TKIS 
DNDEN~MIX~TIONAL ASSOCIATION to clients. 
A recent decision confirms the Association 
&8 a Legal Charity. 

Officid Designation : 

The Boy Scouts Association (New Zealand 
Branch) Incorporated, 

P.O. Box 1642. 
Wetlington, Cl. 

CHILDREN’S 
HEALTH CAMPS 

A Recognized Social Service 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
understandard children. Many thousands of 
young New Zealanders have already benefited 
by a stay in these Camps which are under 
medical and nursing supervision. The need 
is always present for continued support for 
this service. We solicit the goodwill of the 
legal profession in advising clients to amist 
by means of Legacies and Donations this 
Dominion-wide movement for the better. 
merit of the Nation. 

KING GEORGE THE FIFTH MEMORIAL 
CHILDREN’S HEALTH CAMPS FEDERATION, 

P.O. Box 5013, WELLINIJTOT. 

I’he attention of Solicitors, as Ezecutms and Ad&as, is directed to the ckzirns of the inditutknu in thti issue: 

There is no better way for people 
to perpetuat,e their memory than by 

helping Orphaned Children. 

f500 endows a Cot 
in perpetuity. 

Official Designation : 

TEE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
NCW 7bh”d. 

“I GIVE AND BEQUEATH to the NEW 
ZEALAND RED CROSS SOCIETY (Incor- 
porated) for :- 

The General Purposes of the Society, 
the aurn of E.. . . . . . . . (or description of 
property given) for which the receipt of the 
Secretary-General, Dominion Treasurer or 
other Dominion Officer shall be a good 
discharge therefor to my trustee.” 

In Peace, Wu or National Emergency the Red Cross 
serves humanity irrespective of class, colour or 

creed. 
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TOWN AND COUNTRY PLANNING APPEALS. 
Petone Borough v. Makara County. 

Held, That the land in quest,ion was properly zoned as 
“ residential “, 
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IN YOUR ARMCHAIR-AND MINE. 
BY SGRIBLEX. 

Marginal N&-It was the lot of Scriblex recently to had been sitting in Court from the commencement of 
have to listen, on an application before t,he Licensing t,he case listening bo t,he evidence. His Honour dis- 
Authority, t,o an agricultural pundit, proclaiming the charged the jury upon the ground that t,he juror over- 
potent,ial productivity of some of this Dominion’s mar- night vould discuss the ca,sc with his wife and t,his would 
ginal lands. This recalled one of the F”urt,h Leaders mean that five jurors were in realit,y trying t,he case and 
of t,he !/%ne.s in which the writer asked rhat had become not, four. Human nature being wha,t it was, he said, 
of “ marginal “-the vord it,self is the sort of “ et,vmo- the juror might go into the jury r”“m with a fixed inten- 
logical amphisbeenn with which ““1’ language & in. tion, due to the overnight discussion, and thus lack an 
vest,ed “-and he point,ed out, that, margin used to mean independent judgment which he should have when he 
the edge or horder of 8 surfwe, anrl-under the cosy and went, into t,he jury room to consider the verdict,. JUS- 
poetical sobriquet of “ marge “-was once freely used tice, observed Mr Justice Richardson, must, appear t,o be 
to describe the bank or shore of a, mere. tarn or torrnnt in done in all cases. It seems to Scrihlex: however, t,hat, 
which some sensitive young person cont,emplated the act, t,he position oould oqwlly well, and at, less cost,, have 
of suicide. In it,8 m”rc &undane usage, it, was one of been met by de&ring the ease, qua the juryman in ques- 
t,he things which, to t,he great grief of registrars and tion, to be capit,al in n&we and keeping him in cust,ody 
deputy-regist,rar8 of the Supreme Couvt and Courts of until its conclusion. 
Appeal d~sappesred from documents in the early stages 
of the last \va,r. It, is also that part of a st,atut,e rhich A Touch of Understatement.-As we in t,his country 

the less onwgetin practitioner feels compelled t,o rexl. t,hink, tria,l by jury is the best, met,hod yet derised for 

But, should it he desirable that “ marginal ” be pressed dealing uit,h serious oriminal cases, and the jury is the 

into service further or better thw that to which it. is put, best, possible trihuna,l to decide whether a, man is guilty 

by superphosphate expert,s, economists, and politicians, or not guilty and, if he is guilty, of what he is guilty, 

why not, apply it’ to oliems 1 A marginal client would subject to t,he direction in law of the Judge ; hut no one 

be one who ha,d not produced to his full capacity, or; in has ever suggest,ed that, a jury is composed of persons 

another sense, one of insufficient dependability to be who are 1ikel.y to he a,ble to give at a. moment,‘s notice a 

come part’ of the assets of a firm but who drifted about, logica, explsnatiou of how and why they arrived at, their 

from firm t,o firm as t,he mood took him. Here t,o-day, verd,ict.--Humphreys J. in R. P. Larkin, [1943] 1 All 

as it merez a,nd gone tomorroa ! E.R. 217, 221. 

The Meaning of Adultery.-In Barnacle v. Ba~n~acle 
O’Connor L. J.-A most remarkable ca,reer iu the lax\- ( King’8 Proctor Showing Cause), [1948] P. 23, Walling- 

is referred t,o by 1~. E. Megarry in his excellent Xi*- t,on J. says t,hat, he has met reasonably well-educated 
cellany&La-rz Diocmsion &for Luwyers and Otlrms. and well-mformed business men of forty and upwards 
(1955). It in of Sir Janes O’Connor whose “legal rho honestly thought and said : “ Adult,ery is having 

wheel turned full circle. Hr na,s admit,ted a, solicit,or sexual connexion wit,h a w”man not your wife, who is 
in Ireland in ISOt, amll; in 1,900, having first ceased t,o he not, over f i f ty yews of age ; and it is not adultery if 

a solicit,“r, he was ca,lled to t,he Bar. .His subsequent she is over fiftv.” Other inst,ances of ignorance on 
advancement was rapid. He took silk in l!M, became the part of petrtioners of the real meaning of the word 

Solicitor-General for Irela~l in 1914, Attornev-General “adultery ‘I which have come to the notice of the 

for Ireland in 1917, a. puisne judge of t,he “Chsucew King’s Pr”ct”r are : ” I did not think it w&s adultery 

Division in 1918, and later that, yea,r a Lord Justice df during t,he daytime ” ; nnd “ I thought, it meant getting 

Appeal. In 1924, soon after the Irish Free State was a girl into trouble ” ; and “ I thought it meant’ drinking 
established, the Court of Appea,l was a,bolished, and Sir with men in public houses.” 
James ww ‘ deemed t,o have r&red ‘, In 1925 he was 
czdled to the Bar in England, and lat,er in that yea he Possession Note.--At the bottom of his “ bag of 
added English silk to his Irish. He practised for a miscella~neous papers ” and gathering the dust of two 
while in London, but in 1929 he had himself disbarred in years’ repose, Scrihlex finds t,he following tidbit supplied 
Engkmd and Ireland, and dispa~tent~ed. Later in the to him from magist,eria,l quarters. In support, of an 
same yew, his application for readmission as B solicit,or a,pplioation under s. 29 of the Tenancy Act 1948, learned 

in Ireland was granted subject, t,o his undertaking uot t,o counsel has dmfted :- 

exercihc any personal right, of audience. He did on 5. That since the granting of the order of possession 

December 29, 1931; once again a member of that branch by me of the said premises, my wife has had 
of the law iu which his career had bwun.” Referring horn to her a child aged two mont,hs. 

t,o his use of the t,erm “ dispatenterl ‘, t,he a,uth”r says Happily, t’he report, continues, bot,h law and medicine 

t,hat “ desilked ” has mercifully yet, to be used, while combined aud gave her sa,fe deliverance from all eject- 

“ stuffed ” he thinks would be confusing. ment problems. 

Capital Punishment Note.-“ One requires some 
The Fifth Juror.--.4 decision of Richardson J., in 

Sydney last mont,l: while a, ~“urce of satisfaction t,” 
justification before delibemtely killing people, and, 
while I dare sa,y that, there are a good many t’hing? to he 

opponents of the jury system, is regarded as a s&back to 
feminist, endeavour and the sdvocatcs of bett,erment, in 

sa,id against capital punishment, the real point, 1s tha,t 
t,here is not,hing wha,tever to be said for it.” 

family r&tions. 
Gerald 

The case was one in which a widow Gardiner Q.C. in Capital Punishment a8 a Delewent : 
wa8 suing a motorist for damages sustained as the result and the Alternative (Victor Golla,ncz, Ltd., 1955). Tha,t 
of her husband’s death in an axcident,. It was being is a wide statement with rhieh the Press would surelv 
tried before it jury of four when the a,ttent,ion of t,he Bench disagree. Without t,hc prospect of a hanging, murder 
wss dra,wn to t,he fact, that the wife of mx of the jurors cain degenerate int,o a, very dull affair. 
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PRACTICAL POINTS. 
This servioe is available free to all paid annual subscribers, but the number of questions accepted 
for reply from subscribers during each subscription year must necessarily be limited, such limit 
being entirely within the Publishers’ discretion. Questions should be as brief as the circumstances 
will allow ; the reply will be in similar form. The questions should be typewritten, and sent in 
duplicate, the name and address of the subscriber being stated, and a stamped addressed envelope 
enclosed for reply. They should be addressed to : “ TEE NEW ZEALAND LAW JOURNAL ” 
(Practical Points), P.O. Box 472, Wellington. 

CORRESPONDENCE. 

(7onstmtiwz., und Rectification-“ The words act,ually 
used must no doubt be construed with reference to the 
facts known to the par&v a,nd in contempla,tion of 
which t,he par&s must be deemed t,o hax used t,hem : 
such facts may be proved by extrinsic evidence or appear 
in recitals : again t,he meaning of t,he words used musty 
be ascertained by considering the whole context. of the 
document, and so BS to harmonize as far ~8 possible all 
t,he pwts : particular words may appear t,o have been 
used in a special sense, which may he a technical or 
t,rade saw, or in a. specia,l menn~ng adopted by the 
parties themselves as sholrn by the whole documents. 
Terms may be implied by cust,om and on airnilar 
grounds. But allowing for these and other rules 
of t,he same kind, the principle of the common law 
has been t,o adopt an objective standard of convtruct,ion 

and t,o exclude general evidence of actad int,ention of 
the parties : the reitson for t,his ha,s been that otherwise 
all ceriainty would be t~aken from the words in which 
t,he part,& have recorded their a,greement or their 
dispoait~ions of pr0pert.y. If in some cases hardship or 
injustice may be effected by this rule of la,w, such 
hardship or injust,ice cain generally be obviated by the 
power in equity to reform the oontract,, in proper 
oue8 and on proper evidence that t,here has been a 
real intention and a real mistake in expressi,ng that 
intention : t,hese matters may be established, as they 
generally are, by extrinsic evidence. The Court will 
t,hus reform or rewrite the clauses in order to give 
effect, t,o the read Mention. But tha,t is not, construc- 
tion, but, rectification.” Lord Wright in I&nd 
Revenue Conmissioners v. Raphael, [1934] A.C. 96, 143. 


