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DEATH DUTIES: AN

INTERESTING TRANSACTION

BETWEEN FATHER AND SON.

N Hammond v. Commissioner of Inland Revenue, re-
I cently decided by Mr Justice Turner, the docu-
ments showing the transaction between the deceased
and his son had been prepared with an admitted
purpose of obviating any question of gift.

It was admitted on the Commissioner’s behalf that,
if the documents had at any stage been assessed for
gift duty or for more conveyance duty than had actually
been paid, no duty would have been payable. He lost
no revenue. Moreover, the Commissioner wished it to
be made clear that no party to the transaction had
failed in any statutory duty towards him, and there
was no question of any party having made himself
liable for any penalty.

All the Commissioner sought was the Court’s decision
on the true legal relation between the parties, to guide
him in determining whether or not a sum should be
allowed as a debt due by the deceased to his son at the
time of the deceased’s death.

This matter came before the Court as a Case Stated
for its opinion pursuant to s. 62 of the Death Duties
Act 1921.

In 1951, one Sydney Ernest Hammond (hereinafter
called “ the deceased ") was the registered proprietor of
the land described in the Case Stated, lots 2 and 3 of
which adjoined the family home. He and a son
were builders, the son being the employer and the
father his employee. It was agreed between them
that the son should be permitted to erect a workshop
on lot 3 of his father’s property. The deceased prom-
ised that he would give the section (of only a very
small value) to the son, and execute a transfer putting
the title into his name. The son accordingly built
upon lot 3 a workshop of the value of £804 14s. 7d.

On taking legal advice about the transfer, father and
son were informed that lot 3 had no legal frontage,
and could not be transferred unless other adjoining
land were also included in the transfer. Lot 2, suitable
in other respects, had a house upon it. The Govern-
ment valuation of lot 2 was £2,000 ; and the valuation
of lot 3 before the erection of the workshop was £60.
There was some suggestion by the deceased that he
should transfer both lots by way of gift, but the son
thought that this would give him an unfair advantage
over other members of the family, and said that he
preferred to purchase lot 2 at a fair value.

It was arranged that the son should purchase lots 2
and 3 from his father at the price of £2,060.

At this stage, the father’s solicitors pointed out that
the Assistant Commissioner of Stamp Duties might
possibly raise some difficulty, if (as appeared likely) a
new Government valuation of lots 2 and 3 were required,
and this showed (taking account of the workshop now
erected) that the value was some £2,860 ; and that the
transfer was therefore, on the face of matters, given
for an inadequate consideration. Rightly or wrongly,
(and it may conceded that it was a transaction about
which opinions could differ), the solicitors advised that
the most prudent course was to prepare and register a
transfer showing a consideration of £2,860, together
with a mortgage back, whereby the son gave security
to his father over both lots for repayment of the whole
sum of £2,860. These documents were prepared,
executed, stamped, and registered. Registration was
completed in April, 1953.

Following on the registration of the documents, the
son paid interest to his father, but he paid interest,
and his father accepted interest, as on £2,060 only.
The father died on June 18, 1954, and probate of his
will was granted to the appellant in this case. Some
time before his death, father and son had had some
discussion about writing off, without actual payment,
the sum of £800 (which it will be remembered had been
included in the original purchase price only to avoid
duty complications), and some documents had been
prepared by which the sum secured by the mortgage
was to be formally reduced by £800, the transaction
being shown for duty purposes in the form of a gift
from father to son. These documents, although
prepared, were never signed by the parties, since the
father’s death took place before the transaction was
ready for completion.

On the death of the father, his administrator, the
appellant, included in his dutiable estate the mortgage
from the deceased’s son at its full value of £2,860 and
added interest outstanding at date of death on £2,060
only, 10s. 6d. : he then claimed an allowance of £800
against this amount in respect of the claim of the son
for his expenditure in erecting the workshop. It was
common ground that this amount was exactly com-
puted at £804 14s. 7d. The respondent Commissioner
refused to make the allowance claimed, and added as
well a further sum of £36 5s. 11d., representing the
interest on £800 during the currency of the mortgage
up to the date of the death of the deceased, which
amount, it will be remembered, had been remitted in
life by the father.
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After Turner J. had heard argument, it appeared to
him that the questions necessary for his decision were
three in number ;

(@) What immediately before rvegistration of the
transfer and mortgage was the true position as between
father and son ?

(b) Was this position changed by the execution and
registration of the transfer and mortgage ?

(¢) If the position between son and executor is now
other than appears on the face of the mortgage, is the
executor still precluded by any rule of law from setting
up the real position as against the respondent Com-
missioner ?

Considering the first question, His Honour said that
he was not left in the position of being asked to decide
a question as between the son and his father’s executor
without hearing those parties; for they were agreed
that, whatever the result of the present dispute with
the Commissioner, as between themselves the son’s
claim to a discount of £800 had to be recognized. His
Honour said that he would not allow himself to be
influenced in his decision by that fact; but it made
it possible for him to set out his views on the first and
second points immediately. If the parties had been
at issue over the matter, it might have been necessary
to ask them to resolve the dispute between themselves
before the liability of the estate for duty could receive
full consideration. He continued :

I am relieved, as matters stand, from hearing these parties
inter se and, assisted by the lucid and cogent argument
presented by Mr Wacher, 1 come without hesitation to the
conclusion that on the agreed facts, on the authority of In
re Whitehead, Whitehead v. Whitehedd, [1948] N.Z.L.R. 1066 ;
[19481 G.L.R. 365, the son had immediately before registration
of the transfer and mortgage an enforceable claim against the
estate of the deceased for the sum of £804 14s. 7d. It may
be of importance to understand the exact nature of this
claim ; and it will therefore be of interest to cite verbatim
the relevant passage from the judgment of Sir Humphrey
O’Leary C.J., delivering the judgment of the Court of Appeal
in that case :

“The conclusion arrived at by the learned Judge is
that, neither by reason of the words and conduct of the
testator nor by reason of work done or money expended
did the appellant acquire an equitable estate or interest in
the cottage on the land. We are unable to agree with
this. There was something which he might acquire which,
on the facts, we think he did acquire—namely, an equitable
charge or lien to be resmbursed the value of the labour and
materials expended on the building and property. His
Honour appears to have thought that nothing short of
the acquisition of a transferable estate or interest in the
land would give the appellant any claim. The authorities,
in our opinion, are clear that he is entitled to resmbursement
where the owner of the land with full knowledge had not
only stood by, as we find he did, but encouraged the
appellant to make expenditure in the expectation that the
cottage on the land available was his " (ibid., 1072; 367).

It appears from this passage that, in In re Whitehead, the
appellant was entitled to: (@) reimbursement ; and (b) an
equitable charge or lien on the land for the amount in respect
of which he was entitled to reimbursement. I think that
the same position resulted in the present case; and that,
before registration of the transfer, the son had similar rights
as against his father.

The conclusion which His Honour thus expressed

did not form the subject of any submissions in opposition
from counsel for the Commissioner.

The learned Judge then proceeded to decide whether
this claim for £804 14s. 7d. survived (as between the
parties) the execution and registration of the transfer
and mortgage. It was submitted for the Commissioner

that the doctrine of merger operated to destroy the
son’s claim as from the date of registration. Altern-
atively, he submitted that, as a matter of evidence, it
was impossible after registration for the son to lead
evidence which could have the effect of varying by
parol agreement the provisions of the mortgage from
son to father.

His Honour considered that those two submissions
appeared to be closely inter-related, and it might be
that, in this case, they were simply statements of the
same submigsion from different points of view. He
went on to say :

T was referred, on the question of merger of estates, to s. 11
of the Property Law Act 1908 (now s. 30 of the Property Law
Act 1952), and to 13 Halsbury’s Laws of Englond, 2nd Ed.,
184, for the proposition that questions of merger are to be
decided according to the rules of equity, and, therefore, in
accordance with the intention of the parties. I do not
think I am assisted by these principles, for in so far as the
rights of son against father in this case take effect as a charge
on the land, I think that it must be taken to have been the
intention of the parties that such a charge should disappear
and merge in the transfer. This result appears to follow
from the rule set out in 13 Halsbury's Laws of England,
2nd Ed., p. 185, para. 172:

“, .. when the ownership in fee simple of the land
and the absolute ownership of the charge become vested
in the same person, and there is no special reason for
keeping the charge alive, the presumption is in favour of
merger ; the title is simplified by the charge being extin-
guished, and its continued existence is useless, to the
owner.”

I do not find in the evidence any reason for the continued
existence of the charge on the land which the son had before
the transfer, and I find nothing in the conduct of the parties
to lead me to the conclusion that it was ever contemplated
that this charge should not be extinguished—rather does the
giving and taking of a transfer in this case lead me to the
contrary conclusion, i

But the rights of the son against the father need not be
regarded exclusively as a charge on the land. In In re
Whitehead, it will be remembered, the appellant was found to
be “ entitled to be reimbursed ’, and it is clear from Plimmer
v. Wellington City Corporation, (1884) N.Z.P.C.C. 250, that
the rights of a claimant in equity may assume widely different
forms: “In fact, the Court must look at the circumstances
in each case to decide in what way the equity can be satisfied ”’
(dbed., 260). )

In so far in the present case as the rights of the son
before the registration of the transfer were to be
regarded as a right to be reimbursed, a further question
now arises. This, His Honour said, could be regarded
as one of merger or one of extrinsic evidence. He
added :

If two persons enter into a simple contract, either orally
or in writing, and subsequently embody the same contract
in a deed, the simple contract will be extinguished and their
rights will depend upon the deed: Leggott v. Barrett, (1880)
15 Ch.D. 306 (per James L.J., at p. 309, and Brett L.J., at
p- 311). The legal doctrine of merger is effectual in such a
case to merge the former contract in the latter: but the
question must always remain to be decided whether it was
the intention of the parties that the deed should embody
the whole contract or whether there remained outstanding
some collateral obligation as between them.

The learned Judge then cited the words of Bowen
L.J. in Clarke v. Ramuz, [1891] 2 Q.B. 456, 461 :

It is true that the execution of the conveyance puts an
end to all contractual obligations which are intended to be
satisfied by the execution of the conveyance. But that
doctrine does not apply to cases where the contractual
obligation is of such a kind that it cannot be supposed to
have been the intention that it should be extinguished by
the conveyance.

Mr Justice Turner then said that, even in cases
where there exists a contract purporting to be fully
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expressed in writing, and in fact required by law to
be in writing, proof may yet be given of a contemporan-
eous oral agreement not inconsistent with the document
which forms part of the consideration for the main
contract : Phipson on Evidence, 9th Ed., 603 ; Heilbut
Symons and Co. v. Buckleton, [1913] A.C. 30, 47. Ex-
trinsic evidence may also be given to show the true
nature of the transaction, even though such evidence
may vary or add to the written contract : Phipson on
Ewvidence, 9th Ed., 604 ; Barton v. Bank of New South
Wales, (1890) 15 App. Cas. 379, 380. He continued :

I have readily come to the conclusion that in the present
case I may consider dehors the documents any available
evidence which will inform me either of the true nature of
this transaction or of any collateral contemporaneous agree-
ment, not inconsistent with the documents, which forms part
of the arrangement between the parties.

Once regard is had to extrinsic evidence, it appeared
to His Honour that the Court must accept it as proved
in the present case that, notwithstanding the form of
the documents, the intention of the parties was that
the right of the son to receive credit for his investment
should be preserved. The affidavit of the son (which
both parties agreed should be accepted as evidence of
the truth of its contents) shows in terms :

“The agreement between my father and myself always
was that the property should be bought as it was before the
workshop was put on, and T have never surrendered, nor did
my father ever dispute, my right to have the mortgage
reduced by £800.”

The learned Judge proceeded to say :

This evidence is, of course, positively corroborated in the
present case by the undisputed fact that the parties just
before the death of deceased were arranging for a formal
reduction of the mortgage by £800 without payment. Mr
McLeod, for the Commissioner, persuasively argued that the
fact that this reduction was to have been effected by way
of formal gift would lead the Court to the conclusion that the
reality of the transaction corresponded in this case to its
form. He invited me to conclude that this was a transaction
in which the parties had later thought better of their original
contract—a situation in which they will have no assistance
from the Court: see Liguidation Estates Purchase Co. v.
Walloughby, [1896] 1 Ch. 726, per Lindley and A. L. Smith
L.JJ., at pp. 734, 735. I do not come to the conclugion
suggested by Mr McLeod; and I remind myself of the
significant fact that the father throughout accepted interest
on the lesser sum of £2,060, which he evidently regarded as
all that was due to him. Notwithstanding that the onus
lies heavily upon him who sets out to prove that the written
contract does not disclose the essence of the transaction
( Barton v. Bank of New South Wales, (1890) 15 App. Cas. 379,
381) and that such collateral contracts as I have mentioned
are always  viewed with suspicion by the law ”: (per
Lord Moulton in Heilbut Symons and Co. v. Buckleton, [1913]
A.C. 30, 47), in this case I have no difficulty in finding the
onus discharged. I therefore find as a fact that the parties
agreed as an oral agreement collateral to the mortgage that
the son should receive credit for £800 thereunder in respect
of the workshop which he had erected ; it appears that the
parties agreed to this sum in substitution for the more-
exactly computed figure of £804 14s, 7d.

I find, moreover, that the true nature of the transaction
was that the mortgage should, in truth, secure only the net
sum of £2,060, the documents being drawn in their actual
form for a specific reason known and accepted by both parties
—namely, the advice they had received as to a possible gift-
duty assessment. The suspicion with which the Court will
look upon extrinsic evidence will be, and it is in this case,
much lessened when the disclosure of the reason for the
form of the documents makes the course actually followed a
natural and reasonable one, cf. the remarks of Lord Moulton
in Heilbut Symons and Co., Ltd. v. Buckleton, cited above.

One point remained still to be considered under this
head : the submission that the effect of the extrinsic
evidence would be to introduce a condition inconsistent

with or contradictory of the main contract. It was
contended in this regard that it was not competent,
after a mortgage for £2,000 was duly proved, for one
of the parties to lead evidence which had the effect
of reducing the principal sum to £1,200. His Honour
agreed that the extrinsic evidence rule enunciated in
Heilbut Symons and Co.’s case must be applied with
some caution : see the judgment of the Privy Council
in Lysnar v. National Bank of New Zealand, Ltd.,
[1935] N.Z.L.R, 129, 140 :

“But though the rule is established it is subject at least
to one definite limitation; though the collateral contract
must inevitably, it seems, add to the written contract, it
must not vary it in the sense of being inconsistent with or
contradictory of the written contract to which it is collateral.”’

In New London Credit Syndicate, Ltd. v. Neale, [1898]
2 Q.B. 487, a case which their Lordships immediately
afterwards proceeded to mention, evidence of a con-
temporaneous oral agreement to renew a bill of exchange
was rejected by the Court on the ground that it would
contradict the term of the bill whereby it was payable
in three months. A. L. Smith L.J., at p. 490, said :

This document was signed and handed over as a bill of
exchange, but there was an oral agreement that at maturity
it should be renewed if the defendant required it. In other
words, although the written document states that the bill is
to be met upon a day certain, the parol evidence is that it
is not to be then met. Nothing is more clearly settled than
that evidence of such an agreement is not admissible.

His Honour proceeded :

1 agree that it is difficult to draw the line between cases
where the parties simply execute a mortgage for £2,000,
agreeing orally that only £1,200 is to be payable (which
would seem to me to approximate to the New London Credit
Syndicate case), and cases where the parties execute such a
mortgage, but agree that a claim which the mortgagor has
already outstanding against the mortgagee shall survive
and be available as a credit against the sum advanced : but
there does seem to me to be a distinction. *° The line
\between what is contradictory of and what is merely supple-
mental to the written instrument may not be easy in all
cases to draw ”, said their Lordships in Lysnar v. National
Bank of New Zealand, Ltd., [1935] N.Z.L.R. 129, 140; in
the present case, I am prepared to decide that a sufficient
distinction appears.

As between the parties then, His Honour concluded
that the position must be that the son was still entitled
as against the father’s estate to credit for £800 against
the amount due under the mortgage.

At this stage of a somewhat different set of facts,
Mr Justice Turner said that he might still have had to
consider a possible third submission from the Com-
missioner—namely, that the parties were estopped, as
against him, from setting up this position in the face
of the documents which they had presented to the
Revenue authorities for assessment for duty. In a
case based upon different facts, His Honour could well
imagine that this submission might be the subject of
interesting argument : but, in this case, Mr McLeod
for the Commissioner had expressly said that his
instructions were not to pursue it, for the Commissioner
was content to make the assessment on the true legal
position as between the parties. The learned Judge
concluded :

This attitude must be regarded as correct when it is
realized that in the present case the Commissioner lost no
revenue at any stage by reason of the form in which the
transactions were presented to him. I particularly asked
Mr McLeod whether, if the documents had been prepared
so as to show the position as it is now put forward, they could

have been assessed at any stage for gift duty or for more
conveyance duty than was actually paid. The answer was:
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“No”. In answer to a further question, Mr McLeod said
that the Commissioner wished it to be made clear that no
party to these transactions had failed in any statutory duty
to him, nor was there any question of any person having made
himself liable for any penalty. It is therefore apparent that
the Commissioner has lost no revenue through the form in
which the documents were presented and, in these circum-
stances, it might indeed have been difficult to set up an
estoppel, since no detriment could be shown. I am relieved,
however, by the Commissioner’s attitude, from considering
any question of estoppel in this case. The matter will be
determined on the basis of the true position as between the

parties as at the date of death. I have already held that at

this date the son had a good claim against his father for £800.

The questions asked in the Case, therefore, were
answered as follows :

1. The sum of £36 5s. 11d. (outstanding interest)
was not correctly included in computing the final balance
of the estate.

2. In the computation of the final balance, the
appellant was entitled to an allowance of £800.
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Trial—Judge’s Direction to Jury—Nature of Defence which
Judge is bound to put to Jury—General Requirements of Summing-
up—Test of Adequacy—Function of Court of Appeal when review-
ing Summing-up.  The defence which a Judge is bound to put
to the jury is a specific defence, which, if established, would op-
erate to nullify the effect of the evidence of the Crown, e.g.,
accident, mistake, self-defence, colour of right, consent, provoca-
tion, drunkenness, or some like explanation consistent with in-
necence.  There is no rule of law requiring a Judge in summing
up to advert to every contention raised by the accused, or to
traverse seriatim all the arguments presented on his behalf. It
is sufficient if it can be said that the summing-up was fair and
adequate, bearing in mind that it is impossible for any Judge to
traverse all the details of & complicated case. = He performs his
duty in summing up if he directs the jury’s attention sufficiently
to the issues it has to decide.  (This statement of principle was
confirmed by the Court of Appeal (Gresson, F. B. Adams, and
McGregor JJ.) in R. v. Anghelachis, unreported, April 27, 1956.)
(BR.v. Immer, R. v. Davis, (1917) 13 Cr. App. R. 22, followed. R.
v. Anderson, [1951]1 N.Z.L.R. 615; [1951] G.L.R. 237, approved
(and preferred to R. v. Campbell, [1954] N.Z.L.R. 22). R. v.
Radich, [1952] N.Z.L.R. 193; [1952] G.L.R. 199, referred to.)
It is not the function of the Court of Appeal to consider whether
this or that phrase was the best which might have been chosen
by the Judge in his summing-up, or whether more or less stress
should have been put on particular parts of the evidence.  Its
function is to determine broadly and generally whether in the
summing-up the case was fairly put before the jury ; and, if the
summing-up hasdone that, and all relevant issues have been left
for decision by the jury, no objection can be taken to it. (R.
v. Immer, R.v. Davis, (1917) 13 Cr. App. R. 22, followed.) The
Queen v. Raymond, (C.A. Wellington. April 24, 1956. Gresson J.
F. B. Adams J. Shorland J.)

DIVORCE AND MATRIMONIAL CAUSES.

Alimony—Pendente lite—Adultery of Wife—Wife's Petition for
Judicial Separation—Plea of Conduct conducing and Condonation—
Court’s Power to order. In connection with her petition for
judicial separation on the ground of her husband’s cruelty, the
wife filed a discretion statement and affidavits in which she ad-
mitted acts of adultery but alleged that they had been conduced
to by the cruel conduct of the hushand complained of in the peti-

tion and/or had been condoned.  The wife applied for alimony
pendente lite under s. 20 (1) of the Matrimonial Causes Act 1950,
Held, the Court had power to make an order for alimony pendente
lite notwithstanding the wife’s adultery ; in considering an appli-
cation for such an order the Court should take into account all
relevant circumstances, including the adultery, the conduct of
the parties and any plea of conduct conducing or condonation.
(Welton v. Welton, [1927] P. 162, applied.)  Appeal dismissed.
Waller v. Waller. {1956] 2 All E.R. 234 (C.A.)

Conduct conducing—Adultery of Husband—Wife’s Improper
but not Adulterous Association with Another Man—Ignorance of
Husband—Wife’s Conduct not conducing to Husband’s Adultery.
The parties were married in 1953. In March, 1955, the wife,
who had been told by the husband that she could go out on her
own, began to go out with one M. She did not disclose this fact
to the husband, but he noticed a change in her attitude, that she
was no longer interested in him and that as regards sexual inter-
course she had become cold.  The husband sometimes asked the
wife with whom she had been out ; but he attributed her sexual
coldness to her fear of childbirth and took precautions against
conception.  In August, 1955, the husband committed adultery
with a Mrs A. on two occasions.  The husband confessed this
adultery to the wife who then told him of her association with M.,
though she denied that she had committed adultery with him.
The wife made a complaint to the Justices under the Matrimonial
Causes Act 1937, s. 11 (1), alleging that the husband had com-
mitted adultery and applied for an order under the Summary
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949.
The husband by way of defence alleged that she had by her mis-
conduet conduced to his adultery and that by s. 11 (3) she was not
entitled to an order. The Justices dismissed the complaint.
On appeal by the wife, Held, the wife’s association with M. was
improper and constituted misconduct to the husband, not-
withstanding his ignorance of it and that association was the
cauge of her change in attitude to the husband ; but, although
misconduct which fell short of adultery could amount to conduct
conducing, yet whether it did so amount was & question of degree
and in the present case, even assuming that the husband sus-
pected more than he knew and was affected by what he suspected,
the wife’s misconduct did not in law amount to conduct con-
ducing to his adultery, and she was, therefore, entitled to an
order. (Coz v. Cox, (1893) 70 L.T. 200, distinguished.) Appeal
Allowed. Brown v. Brown. [1956] 2 All ER. 1 (P.D.A))

Custody and Maintenance : Jurisdiction. 106 Law Journal,
115.

For Life or Joint Lives? 100  Solicitors’
Journal, 269.

(Maintenance).

Separation Order as Ground for Divorce—Separation Order to
be *“in full force and effect ’—Separation during Statutory Period
required to be Complete and Uninterrupted by Bven One Act of
Sexual Intercourse—Intention of Parties irrelevant—‘ Full force
and effect >—Divorce and Matrimonial Causes Act 1928, s. 10 (j)-
To entitle a petitioner to a decree on the ground provided by s.
10 () of the Divorce and Matrimonial Causes Act 1928 (that the
petitioner and respondent are parties to a separation order
which ““is in full force and has been in full force for not less
than three years’’), the separation must be complete for the
statutory period and not interrupted by even one act of sexual
intercourse. Section 10 (/) thus imposes a more exacting
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UNITED DOMINIONS
CORPORATION

(South Pacific) Limited

TOTAL ASSETS
APPROX. £1 MILLION

FINANCE <
for <

CONFIDENCE INDUSTRY and TRADE

Head Office :

~ results from the selection of a Bank with pro- ’ 154 Featherston Street, |
gressiw outlook and wide experience in adapting Wellington }
its services to changing necds of its customers. Select Branches at !
a leader in dependability and receive the maxi. Auckland and Christchurch
\ mum "n ¢ i[W(y. 4 Representatives throughout New Zealand
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THE NATIONAL BANK LEGAL ANNOUNCEMENTS.
OF NEW ZEALAND LIMITED Continued from page i.

Mr L. G. H. ArNoLD announces that
E.ftﬂ bli.fbed— 1872 consequent on the retirement from
practice of his late partmer, Mr D. H.
Hall, he will as from the 1st day of July,
1956, continue to practise as a Barrister
and Solicitor on his own account at his
present address, Miriama Street, Tauma.
runui. L1oyp ARNoOLD

The Church Army

in New Zealand

(A Society Incorporated under The Religious and
Charitable Trusts Act, 1908)

HeapQUARTERS : 90 RICHMOND ROAD,

AUCKLAND, W.1.

President : Tae Most REvErenp R. H. Owex, D.D.
Primate and Archbishop of New Zealand.

THE CHURCH ARMY is a Society of the Church of England.

It helps to staff Old People’s Homes and Orphanages,

Conducts Holiday Camps for Children,

Provides Social Workers for Military Camps, Public Works Camps,
and Prisons.

Trains Evangelists to assist in Parishes, and among the Maoris.

Cenducts Missions in Town and Country.

LEGACIES for Special or General Purposes may be safely entrusted to—

The Church Army. A Church Army Sister is a friend to

young and old.
FORM OF BEQUEST :
“T give to the CHURCH ARMY IN NEW ZEALAND SocieTy of 90 Richmond Road, Auckland, W.1. [Here insert
particulars] and I declare that the receipt of the Honorary Treasurer for the time being, or other proper officer of
the Church Army in New Zealand Society, shall be sufficient discharge for the same.”
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test than would be applied by a Court of law faced with the
duty of deciding whether the conduct of the parties had been
such to destroy an agreement for separation for all purposes.
(Bennett v. Bennett, [1936] N.Z.L.R. 872; [1936) G.L.R. 624,
considered and applied. Hope v. Hope, [1954] N.Z.L.R. 157,
and Kelman v. Kelman,[1956] N.Z L.R. 74, referred to.) Distinction
drawn between petitions founded on desertion under s, 10 (b).
where the intentions of the parties are all-important, and peti-
tions founded on an order for separation under 8. 10 (j), where
the intentions of the parties are irrelevant. (Perry v. Perry, [1952]
P. 203; [1952] 1 All E.R. 1076 ; Bartram v. Bartram, [1950]
P. 1; [1949] 2 Al E.R. 270; Stacey v. Stacey, [1955] N.Z.L.R.
335, and Pugh v. Pugh, [1953] N.Z.L.R. 330, referred to.) Wii-
kins v. Wilkins. (S.C. Hamilton. April 18, 1956. North J.)

EVIDENCE.

Some Aspects of Circumstantial Evidence,
230.

106 Law Journal,

EXECUTORS AND ADMINISTRATORS.
Commorientes Resurgent. 221 Law Times, 160.

" FAMILY PROTECTION.

Children—Testator directing Income from HEstate to be paid to
His Nine Children until Death of Last Survivor of Them—Income
Jfor Period of Twenty Years thereafter to be paid to Issue of Testator’s
Children per stirpes—Gift of Residuary Capital at End of Twenty-
year Period to Issue of Children ‘‘ who shall then be lLiving who
being male shall attain the age of twenty-one years or being female
shall attain that age or previously marry ’—Four of Testator’s
Children applying for Further Provision and Order made for
Payment to One of Them—Appeal from Such Order lodged—
Supreme Court, in other Proceedings, later holding Gift of Resi-
duary Estate Void for Remoteness with Residuary Estate to be
disposed of as on Intestacy—On Appeal from Family Protection
Order, heard subsequently, Reconsideration by Court of Appeal
of Application for Further Relief in Light of Substantially Dif-
ferent Situation—Award of One-ninth Share of Residuary Capital
to Hach Daughter-applicant. The testator, by his will, after
making provision for his widow, who had since died, left his
estate so that the income went to his nine children in equal
shares until the last survivor of them died, the shares of those
dying in the meantime to go to the survivors. He then directed
that for a period of twenty years after the death of his last
surviving child the income should be paid to the issue per stirpes
of his children. At the end of that period, the corpus was to
go to ‘‘ all and every the issue per stirpes of my said children
who shall then be living who being male shall attain the age
of twenty-one years or being fernale shall attain that age or
previously marry >’.  On an application by four of the testator’s
children for further provision out of the estate, Gresson J.
ordered that £1,250 should be paid to one daughter, but refused
to make an order in favour of the other claimants. The four
claimants appealed against that order. After the lodging of
the appeal, it was held by the Supreme Court on an originating
summons for interpretation of the testator’s will, that the
testator’s disposition of the capital of his estate infringed the
rule against perpetuities and was void, and such capital fell to
be disposed of as on an intestacy (In re Harding, New Zealand
Insurance Co., Lid. v. Milne, [1956] N.Z.L.R. 482). The result of
that judgment was that none of the testator’s children could ever
receive any of the capital of the testator’s estate and their repre-
sentatives could not do so until twenty years frqm the death
of his last surviving child, the youngest of whom was twenty-
three years of age at the death of the testator : the period before
distribution might extend to seventy years or more. The
appeal from the order of Gresson J. then came before the Court
of Appeal. Held, 1. That nothing that had been put before
the Court of the history or circumstances of the testator’s family
suggested any sensible reason or useful purpose for such long
postponement of receipt of capital, which in all probability
must result in dividing the testator’s substantial estate into
microscopic fragments. 2. That, upon a consideration of the
circumstances of each of the four claimants, they were entitled
to some personal and present enjoyment of their own shares
in the capital of the estate, even to the detriment of those
children who might happen to live the longest and of the whole
of the issue of the testator’s children. 3. That each claimant
should be given an equal ninth share in the residue of the estate,
thereby restoring the basis of equality established by the testator,
as the persons prejudicially affected by the invalidation of the
testator’s provisions were three of the claimants, and they
had established their right to an equal share, 4. That each
of the three daughter claimants should be paid the full amount

of her oneinth share, which involved that her family and
descendants lost all interest or right to participate further in
the estate, and the son claimant, who had not established his
claim to a present payment to the same extent, should be
allowed one-fourth of his one-ninth share of capital as a present
payment, the balance to be held subject to the testator’s will
as to income. 5. That the shares of the other five children
would be held in trust for them, subject to the provisions of the
will as to income, until twenty years from the death of the last
survivor of the testator’s children. In re Harding (Deceased),
Patterson and Another v. New Zealand Insurance Co., Ltd.
(C.A. Wellington. April 24, 1956. Barrowclough C.J., Stanton,
McGregor JJ.)

LAW PRACTITIONER.

Solicitor—Negligence—Sale of Dwellinghouse—=Solicitor acting
both for Vendor and for Purchaser—Duty to ascertain Standard
Rent—Sale of Land—Solicitor’s Duty-—Reguisitions on Title—
Duty to deliver although Inquiries made before Contract. The plaintiff
instructed the defendant, a solicitor, to act for him on the
plaintiff’s purchase of a leasehold dwellinghouse. At the
plaintiff’s suggestion the vendor instructed the defendant to
act also in the matter on his, the vendor’s, behalf. The premises
were registered with a good leasehold title and were within the
Rent Restrictions Acts. The house contained three floors,
and was t0 be sold with vacant possession of the ground floor.
The two upper floors were each let at 258. per week. The
defendant noted answers to questions raised on a printed form
of ““Inquiries before contract”, and in reply to & question
relating to subsisting tenancies, with particular reference to the
Rent Restrictions Acts and to the amount of the statutory and
net rents, the defendant noted, on information supplied by the
vendor, that the two upper floors were each let at 25s. weekly
inclugive of rates. As regards the top floor the defendant noted
that 25s. was the rent receivable when the vendor bought the
property in 1948 and no increases in rates had been passed on to
the tenant. It was further stated that the vendor could give
no information of previous lettings. The contract of sale
contained & special condition referring to the fact that the two
upper floors were each let at rentals of 25s. per week inclusive.
When the plaintiff attended to sign his part of the contract,
the defendant went through the inquiries and answers and
remarked that as there had been increases in rates since 1950
it was possible that the plaintiff could increase the rents. In
January, 1954, the sale was completed. In May, 1954, the
plaintiff proposed an increase of rent to the tenants of the
upper floors. In reply a reduction was demanded and in
September, 1954, the standard rents of the upper floors were
fixed by the County Court at 15s. each, the recoverable rents
with permitted increases being 17s. 6d. per week and 18s. 4d.
per week respectively. In consequence the plaintiff had to
make repayments of overpaid rents to the tenants. He claimed
damages for the defendant’s negligence. Held, the defendant
was liable for negligence because he had accepted the infor-
mation given by the vendor relating to rents without ascertain-
ing, either by questioning the vendor further or by asking the
tenants, what were the standard and recoverable rents of the
property, and because he had failed to advise the plaintiff that
he could not rely on the rents which were being paid being
recoverable rents. (Hunt v. Luck, [1902] 1 Ch. 428, applied.)
Per Curiam : Where inquiries before contract have been made,
it is still the duty of a purchaser’s solicitor to make the appro-
priate requisitions and inquiries after the formal contract is
signed, even if the preliminary inguiries have been so complete
that it is only necessary to ask whether the answers thus received
are still complete and accurate. Goody v. Baring. [1956] 2 All
E.R. 11 (Ch.D.).

NEGLIGENCE.

Burst and Leaking Pipes. 106 Law Journal, 148.

Liability of Sub-contractor to Servant of Contractor—Dangerous
Scaffolding erected or altered by Sub-contractor—Contractor re-
sponsible for Scaffolding—Contributory Negligence. The plaintiff,
a foreman bricklayer, was employed by building contractors on the
construction of a building designed to contain a lift, which was
to be installed by sub-contractors. When the brickwork of
the lift shaft was completed A., a lift erector employed by the
sub-contractors, went to the site to mark with chalk the positions
on the walls of the shaft where holes for the lift runners should be
bored. TUnder the contract between the building contractors
and the sub-contractors the former had undertaken to provide
the scaffolding for the installation of the lift. Before a working
platform in the lift shaft had been provided, however, A., wish-
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ing to get on with his work, constructed a temporary platform
by placing loose planks across some tubular scaffolding which
was already in the shaft. This platform was highly dangerous
in that four of the five planks which were used caused * trap
ends ”’, as the planks were t00 short to reach the tubular scaffold-
ing on the right side of the shaft. The foreman in charge of
scaffolding, P., passing the platform on his way to the top of the
building to lower a ladder into the shaft, noticed the ‘‘trap ends’’
and warned A., who was standing near the platform. Shortly
afterwards the plaintiff, who had not heard the warning and had
not been warned himself either by P. or by A., approached the en-
trance to the lift shaft on the first floor in order to receive the
ladder which P. intended to lower down the shaft to the plat-
form. The plaintiff stepped on to the platform without looking
carefully at the place on which he proposed to stand, one of the
boards tipped up and he fell into the well of the shaft and was
seriously injured. " In an action by the plaintiff against the
building contractors and the sub-contractors for damages for
negligence and breach of statutory duty under the Building
(Safety, Health and Welfare) Regulations 1948, it was con-
tended that the regulations did not apply to the installation of
the lift and, on behalf of the sub-contractors, that alternatively
the regulations imposed no duty on them in relation to scaffold-
ing ; but it was not contended that the platform complied with
the requirements of the regulations if they applied to it. Held,
(i) The work on which the sub-contractors were engaged at the
time of the accident, viz., the preparation of the lift shaft for the
fixing of the lift runners, formed part of the construction of the
building within Reg. 2 (1) of the Building (Safety, Health and
Welfare) Regulations 1948, and, therefore, the regulations
applied. (Elms v. Foster Wheeler, Ltd., [1954] 2 All E.R. 714,
applied.) (ii) The sub-contractors were in breach of statutory
duty to the plaintiff, viz., of the duty imposed by Reg. 4 of the
Building (Safety, Health and Welfare) Regulations 1948, on
‘“every contractor and employer of workmen who erects or
alters any scaffold to comply with ” the requirements of the
regulations regarding scaffolds, since the sub-contractors had,
through their employee, A., erected or altered a scaffold.
(iii) The building contractors were liable to the plaintiff at
common law for the negligence of P. in failing to foresee that some
other employee of the contractors might step on to the plat-
form while the ladder was being lowered, and in failing to provide
a safe platform before the ladder was lowered. (iv) The sub-
contractors were liable to the plaintiff at common law for the
negligence of A., who should have foreseen that some person in
the position of the plaintiff might step on to the platform unless
he was expressly warned not to do so. (M’Alister v. Stevenson,
{1932] A.C. 562, applied.) (v) The plaintiff was guilty of con-
tributory negligence in not looking at the platform before he
stepped on to it, and, his share of the responsibility for the
accident being assessed at ten per cent., the damages for which
the defendants were liable would be reduced accordingly.
Simmons v. Bovis, Lid. and Another.[1956) 1 All E.R. 736 (Chester
Assizes.)

PRACTICE.

Appeals to Court of Appeal—Court bound to follow House of
Lords® Decision on Matter of General Principle—One Division of
Court bound to follow Decision of House of Lords with which
Earlier Decision of Court of Appeal in Conflict. =~ The Court of
Appeal of New Zealand is bound to follow a decision of the
House of Lords upon a matter of general principle where there
is a clear conflict between a decision of the House of Lords and
a decision of the Court of Appeal. (Robins v. National Trust
Coy., Ltd., [1927] A.C. 515, and In re Rayner, Daniell v. Rayner,
[1948] N.Z.L.R. 455 (sub nom. In re Rayner, Rayner v. Daniell,
[1948] G.L.R. 51), followed. R. v. Seaton, [1933] N.Z.L.R.. 548
[1933] G.L.R. 451, and Piro v. W. Foster and Co., Ltd., (1943)
68 C.L.R. 313, referred to.) A single Division of the Court of
Appeal is equally bound to decline to follow a decision of the
Court of Appeal which is in conflict with a subsequent decision
of the House of Lords. (In re Rayner, Daniell v. Rayner, [1948]
N.Z.L.R. 455 (sub nom. In re Rayner, Rayner v. Daniell, [1948]
G.L.R. 51), extended and applied.) Smith v. Wellington Woollen
Manufacturing Co., Ltd. (C.A. Wellington. April 24, 1956.
Barroweclough C.J., Stanton, McGregor JJ.)

Trial—Action claiming Damages, Mandamus, and Injunction—
—Such Action to be tried before Judge without o Jury—Judicature
Amendment Act (No. 2) 1955, s. 3—Code of Civil Procedure,
R. 473. An action in which writs of mandamus and injunction
are claimed in addition to damages falls within s. 3 of the
Judicature Amendment Act (No. 2} 1855, and must accordingly

be tried before a Judge alone, unless an order is made for trial
with a jury on the ground that the action or any issue therein
can be more conveniently so tried. The plaintiffs in such an
action are not entitled to trial by jury as of right by virtue of
R. 473 of the Code of Civil Procedure. (Blackpool Corporation
v. Starr Estate Co., Ltd., {19221 1 A.C. 27, Hartmont v. Foster,
(1881) 8 Q.B.D. 82; Seward v. The Vera Cruz, (1884) 10 App.
Cas. 59; Begg and Co. v. Naujoks, (1903} 23 N.Z.L.R. 565 ;
6 G.L.R. 222, and Stevens v. Collinson, [1938] N.Z.L.R. 64;
[1938] G.L.R. 12, referred to.) So held by the Court of Appesl,
dismigsing an appeal from a judgment of Gresson J., for the
reasons given in the several judgments. Dick and Sauer v.
Attorney-General and Others (No. 2). (C.A. Woellington.
April 16, 1956. Stanton, McGregor, Shorland JJ.)

PRINCIPAL AND SURETY.

Guarantee of Infant’s Contract—Infant purchasing Motor-car
under Hire-purchase Agreement—Guarantee of Payments there-
under—Infant’s Contract ** absolutely wvoid —Action against
Guarantor in Respect of Infant’s Debt not maintainable—Infants
Act 1908, s. 12. The guarantor of an infant’s debt under a
contract which is void by virtue of s. 12 of the Infants Act 1908
cannot be made liable in an action on the guarantee. (Coutts
and Co. v. Browne-Lecky, [1947] K.B. 104; [1946] 2 All E.R.
207, followed. Harris v. Huntbach, (1767) 1 Burr. 873; 97 E.R.
355; Duncomb v. Tickridge, (1648) Aleyn 94; 82 E.R. 933 ;
and Wauthier v. Wilson, (1912) 28 T.L.R. 239, distinguished.)
Robinson’s Motor Vehicles, Ltd. v. Grahom and Another. (S.C.
Auckland. April 19, 1956. North J.)

PUBLIC REVENUE—DEATH DUTIES (ESTATE DUTY).

Shares in Farming Company—Valuation of Shares—Assets-
value Method—Allowable Deductions from Amount ascertained
by Assets-value Method—Valuation of Shares to be Subject to
Such Deductions, The deceased, the owner of shares in a
farming company, in which his holding of shares was sufficient
to give him control of the company, died when wool prices
and stock prices, although falling from their peaks, were still
very high. The Commissioner was of the opinion that, in valu-
ing the shares, the assets-value method of valuation should be
applied without any qualifications. The appellant, while
accepting the adoption of the assets-value method, contended
that, in applying that method, deductions should be made for
the costs and expenses of realization or liquidation, for an in-
crease in personal taxes on other income of the person con-
cerned due to a liquidation dividend in excess of the normal
values of the shares (which was conceded by the Commissioner
as amounting to a little over 3d. per share), and for the risks of
realization and reinvestment, and for a margin of profit to the
purchaser. The appellant further contended that, after apply-
ing the assets-value method, there should be an appropriate
deduction from the result arrived at for the low earning-capacity.
The parties were agreed that the result of the assets-value
method simpliciter was that the value of the shares was £1 16s.
Held, 1. That, underlying the assets-value method, there is
always a notional liguidation, and, in principle, that method
is directed to the ascertainment of what would be the net result
to the shareholder if liquidation were carried out; and that,
consequently, the costs and expenses of liquidation are a proper
deduction in applying that method. 2. That, as stock agents’
commission is taken into account in arriving at the value of the
stock which is taken at the ruling net prices, it should be dis-
allowed. 3. That, as costs and expenses of the liquidation,
there should be deducted land agents’ commission, legal ex-
penses, liquidator’s fees and the cost of advertisement and other
disbursements. 4. That, in applying the assets-value method,
deductions in respect of risks of realization should be allowed
only in cases in which there is a risk of difficulty or delay in
realization and of consequential loss. (Keesing v. Conmmissioner
of Stamp Duties, [1935] G.L.R. 58, referred to.) 5. That there
should be no allowance in respect of reinvestment or in respect
of a margin of profit to purchasers, or in respect of low earning-
capacity. 6. That, on making adjustments in terms of the
judgment, the value of the shares was £1 14s. 5d. per share,
New Zealand Insurance Co., Ltd. v. Commissioner of Inland
Revenue. (8.C. Wellington. April 12, 1956. Cooke J.)

SALE OF GOODS.

Expected and Scheduled Dates of Voyages.
Journal, 211.

106 Law

Sale by Sample. 100 Solicitors’ Journal, 254.

.
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SAMOA—CRIMINAL LAW.

Ewvidence—Accomplice—No Provision tn Samoan Statute-law
relating to Accessories before or after the Fact—All Offences deemed
to be Misdemeanours—Common-law Category of Accomplices for
Application of Rule as to Evidence of Accomplices not including,
n Samoa, Accessories bifore or after the Fact—Such Rule appli-
cable, in Samoa, only to Persons ‘‘commilting, procuring or
aiding and abetting > Offence charged—Samoa Act 1921, ss. 149,
204, 214, 349—Samoa—Criminal Law—Practice—Trial—Judge
with Assessors—Summing-up of Judge in Open Court unnecessary
—Where Judge sums up in Open Court for Guidance of Assessors,
Summing-up to conform with Rules followed in British Courts for
Guidance of Jury—Such Rules including Rule of Law Relating to
Warning as to Fvidence of Accomplices. At a trial, in accordance
with the law of Western Samoa, before a Judge .itting with
assessors, & summing-up in open Court is not necessary.
(Latoatama, Folitolu, and Tamaeli v. Williams, [1954] N.Z.L.R.
594, followed.) But where the trial Judge thinks it expedient
to sum up, and does in fact sum up in open Court for the
guidance of the assessors, the sumoming-up should conform with
the rules which are followed and observed in British Courts of
Justice in summing-up for the guidance of a jury, including the
rule of law that, when a witness for the prosecution is or may be
an accomplice, it is incumbent upon the trial Judge to direct the
jury to decide whether in fact such witness is an accomplice,
and to tell the jury that, if they find him to be an accomplice,
they should pay heed to the warning which ought always vo be
given in such a case. The issue of accomplice vel non is one
for the Court—comprising Judge and assessors—and not, as in
the case of a trial in New Zealand, for the Judge alone, (Davies
v. Dir ctor of Public Prosecutions, [1954] A.C. 378 ; [1954] 1 All
E.R. 507, referred to.) Semble, That the rule of law as to evi-
dence of accomplices which was defined in Davies v. Director of
Public Prosecutions, [1954] A.C. 378; [1954] 1 All E.R. 507, is
in force in Western Samoa as a common-law rule applicable
under s. 349 of the Samoa Act 1921, subject to the necessary
modifications hereinafter referred to. The action of P., one
of the witnesses for the prosecution, in counselling the accused
to dispose of the incriminating weapons, for which the Police
were searching, could have been regarded as motivated by a
desire to suppress or destroy evidence of the accused’s guilt,
and, on that footing, under the law of England and of New
Zealand, P. might have been held to be an accessory after the
fact. (R.v.Levy, [1912]1 K.B. 158; 7 Cr. App. R. 61, followed.
R. v. Sweeney, (1905) 7 G.L.R. 529, not followed.) The Samoa
Act 1921 contains no provision comparable with s. 92 of the
Crimes Act 1908 (N.Z.), and, having regard to the fact that it
prescribes its own criminal code and to the provisions of ss. 204
and 351 thereof, it would be inconsistent with the Samoa Act
1921, in view of the qualification in s. 349, to hold, even if it
were only in connection with the rule as to the evidence of an
accomplice, that P., a witness for the prosecution, could be an
accessory after the fact. Semble, That, for the purposes of a
criminal trial in Western Samoa under the provisions of the
Samoa Act 1921, the category of accomplices for the purpose
of applying the common-law rule as to evidence of accomplices
is confined to persons ‘‘committing, procuring or aiding and
abetting ** the offence chargzd, and cannot include accessories
before or after the fact at common law. By reason of s. 214 of
the Samoa Act 1921 (providing that there shall be no distinetion
between felonies and misdemeanours, and that, for the purpose of
any rule of the common law or of any enactment in force in
Samoa, all offences are to be deemed to be misdemeanours),
P. could be an accomplice only if he were a person, ‘‘ committing,
procuring or aiding and abetting ”’ the offence charged ; and,
on the evidence, P. could not be held to be a person within that
category. To hold that P.’s offence was so intimately connected
with the offence charged against the accused that P. skould be
regarded as an accomplice would be to include within the term
‘“ accomplices ”’ a class of persons whom the law has hitherto
not regarded as such; and the circumstances of the case did
not afford any reason for such an extension. (Davies v. Director
of Public Prosecutions, [1954] A.C. 378; [1954] 1 All E.R. 507,
followed.) In re Moke Ta’ala. (S.C. Wellington. March 28,
1956. Barrowclough C.J., Gresson J. Stanton J. McGregor J.
Shorland J.)

SETTLEMENT.

Variation of Trusts by the Court—Infant interested in Capital
contingently on surviving Tenant for Life—Proposed Sale of
Reversionary Interest to Tenant for Life—Whether Court could
sanction Sale—Inherent Jurisdiction—Trustee Act 1925 (15 &
16 Geo. 5 c. 19), s. §3. TUnder two settlements trust funds
were held, subject to the life interest of F. who was seventy-
four years of age, on trusts by which members of a class of
whom the infant applicant was one were entitled to the capital

contingently on surviving F. and, in the case of the applicant,
on attaining twenty-one. By an agreement of sale dated
January 9, 1956, it was agreed that, conditionally on the Court’s
sanctioning the carrying out of the transaction on behalf of the
applicant, F. should purchase immediately for cash from the
reversioners entitled to the trust funds expectant on her death
their respective contingent reversionary interests therein. The
applicant, who would be twenty-one on May 19, 1956, had been
maintained for the past two years as a student nurse out of
other funds and there was no serious suggestion that the agree-
ment of sale was necessary to enable her to be maintained down
to the date of her twenty-first birthday. On an application
for the sanction of the Court in respect of the proposed purchase
of the applicant’s reversionary interest either under s. 53 of the
Trustee Act 1925, or under the Court’s inherent jurisdiction,
Held, (i) The conditional agreement had not been entered into
* with a view to the application of” any capital or income of
the applicant for her benefit within s. 53 of the Trustee Act
1925, but merely in order to put an end to the trusts of the
settlements, and the Court had, therefore, no jurisdiction under
the section to sanction the proposed purchase. (ii) Save where
necessary for the maintenance of an infant or in the salvage
cases, the Court had no power under its inherent jurisdiction
to deal with infants’ interests and alter trusts of settlements
merely because it would be for the infants’ benefit so to do
(Chapman v. Chapman, [1954] 1 All E.R. 798, followed); and
accordingly the Court had no inherent jurisdiction in the present
case to sanction the proposed purchase. Re Heyworth’s Settle-
ments. [1956] 2 All E.R. 21 (Ch.D.)

TRADE UNION.

Expulsion—Expulsion by Union, affiliated to Trades Union
Congress, pursuant to Award of Disputes Committee—All Members
recrutted in Certain Areas after a Certain Time to be excluded—
Recruitment in Disregard of Principles of Bridlington Agreement—
Whether Term implied in Contract of Membership that Union
entitled to do Everything Necessary to conform with Bridlington
Agreement. Both the defendant union and the T. Union were
affiliated members of the Trades Union Congress. In 1939
the Trades Union Congress at Bridlington affirmed and revised
certain principles (known as the Bridlington Agreement) with
regard to relationship between trades unions for the purpose
of avoiding disputes. Neither the rules of the defendant union
nor those of the T. Union referred to the Bridlington Agreement.
The principles included a principle that no man who was or had
recently been a member of any trade union should be accepted
into membership of another union without inquiries being
made, among which was to be an inquiry whether he had resigned
from his former union and was clear on their books ; and a further
principle was that no member should be allowed to escape his
financial obligations by leaving one union while in arrears and
joining another. The Bridlington Agreement constituted in
effect a morally binding code of conduct between trade unions.
It contained nothing about expulsion of members of trade
unions from their unions or about what members of trades unions
were to do or to abstain from doing. In 1954 a large number
of dockers at northern ports wanted to leave the T. Union and
to join the defendant union. By the rules of the T. Union a
member who was more than thirteen weeks in arrears was deemed
to be no longer a member. At the end of March or the beginning
of April, 1955, the plaintiff, who was then more than thirteen
weeks in arrear with his contributions to the T. Union, was
locally accepted at Merseyside into membership of the defendant
union on signing its acceptance form, which was filled up in the
handwriting of one K., who was the chairman of the Merseyside
executive council of the defendant union, and on paying his
membership fee, but without, e.g., having been required to be
clear on the books of the T. Union. The plaintiff wag not at
that date aware of the terms of the Bridlington Agreement.
In June, 1955, the defendant union and the T. Union appeared
before the disputes committee of the Trades Union Congress in
reference to the conduct of the defendant union and the Brid-
lington Agreement, and the committee awarded that the defend-
ant union should exclude from their organization all members
recruited since August 17, 1954, at, among other places, Liver-
pool. The defendant union took steps to inform all such mem-
bers, including the plaintiff, that they were excluded from
membership. The plaintiff having brought an action for a
declaration that he was a member of the defendant union and that
his purported exclusion was ultra vires, the defendant union
contended, among other contentions, that there was an implied
term in the plaintiff’s contract of membership that the defendant
union should have the right to do all such things as should be
proper to comply with the Bridiington Agreement, and thus
was entitled to exclude the plaintiff from membership pursusnt to
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the award of the disputes committee. Held, No term that the
defendant union might exclude the plaintiff from membership
in pursuance of the principles embodied in the Bridlington
 Agreement was implied in the plaintiff’s contract of membership
with the defendant union because (a) the plaintiff did not know
of the Bridlington Agreement when he became & member of the
defendant union, (b) the Bridlington Agreement contained no
rules about what a member of a trade union should do or should
abstain from doing, and (c) contained no power of expulsion ;
accordingly the purported exclusion of the plaintiff from
membership of the defendant union was ultra vires and void.
(Dicta of MacKinnon L.J. in Shirlaw v. Southern Foundries
(1926), Ltd., [1939] 2 All E.R. 113, 124, applied.) Spring v.
National Amalgamated Stevedores and Dockers Society. {1956]
2 Al E.R. 221 (Lan. Ch. Ct.)

TRANSPORT.

Offences—Driving or attempting to Drive, or Incapable of Having
Proper Conirol of Vehicle while “ under the influence of drink -
Nature of Offences—Evidence or Inferences from Hwvidence on
which Court can convict—Transport Act 1949, ss. 40, 40A—Trans-
port Amendment Act 1953, ss. 7, 8 (I). The words °‘ while
under the influence of drink or a drug to such an extent as to
be incapable of having proper control of the vehicle” in s. 40
of the Transport Act 1949 (the ‘‘ driving and attempting to
drive ”’ section), and, with an immaterial variation, in s. 40A
(the *“in charge > section), must be construed in the same way
in each place in which they appear. In charges under these
gections, even though the person concerned has not driven at
all, the Court is entitled to hold on sufficient evidence that he is
under the influence of drink to such an extent as to be incapable
of having proper control of the vehicle, although there is no
evidence of lack of control while driving. Consequently, in re-
spect of a charge under s. 40A the Court may be satisfied beyond
reasonable doubt that the person charged was so much under
the influence of drink as to be incapable of exercising proper
eontrol upon inferences drawn from evidence which may possibly
not include any actual act of driving by him ; or, on the other
hand, the Court may be so satisfied notwithstanding evidence
of acts of driving which appear compatible with his being
capable of driving his vehicle on & straight course. (Pulleine v.
Button, [1948] S.A.S.R. 1, applied.) Harford v. Twentyman.
(S.C. Wellington. April 26, 1956. Cooke J.)

TRUSTS AND TRUSTEES.

Administrator or Trustee—Which ? 221 Law Times, 162.

Since Chapman v. Chapman. 106 Law Journal, 228.

Variation of Trusts by the Court—Administrative Power—Sale
of Reversionary Interest by Trustees—No Power of Sale by Trustees
until Interest in Possession—Expediency—Sale for Benefit of
Estate—Whether Court will sanction Sale—Trustee Act, 1925
(15 and 16 Geo. 5 ¢. 19), s. 57 (1)—Settlement—YV ariation of Trusts
—Jurisdiction of Court to authorize Transaction not authorized
by Settlement-—Sale of Reversionary Interest by Trustees—No
Power to sell until Interest in Possession—Whether Court will
sanction Sale—Trustee Act, 1925 (15 and 16 Geo. 5 ¢. 19), 8. 57 (1).
Under the will of his grandfather dated July 25, 1913, and under
an appointment made pursuant to powers conferred by the will,
the plaintiff was beneficially interested in two-thirds of the
residuary estate subject to the life interest of his mother F.,
who was sixty-five years of age. By a settlement dated January
27, 1948, the plaintiff settled one equal half-share of his re-
versionary interest on trust that the trustees should sell it but
not until it should fall into possession. It was now desired
that the trustees of the settlement should sell to F. the half-
share of the plaintiff’s reversionary interest which was subject
to the trusts of the settlement in order to save estate duty which
would otherwise be exigible on F.’s death. The value of the
half-share after payment of estate duty on F.’s death at the
current rate was some £44,333 odd. The price offered by F.
was £80,000. The offer was fair also on an actuarial basis. On
an application for an order under the Trustee Act 1925, s. 57 (1),
that the trustees might be authorized to effect the sale, Held,
the Court would sanction the transaction under 8. 57 (1) of the
Act of 1925, since it was for the benefit of the trust, was within
the terms of s. 57 and further in no way involved any alteration
of the beneficial trusts subsisting under the settlement of January
27, 1948. (Re Heyworth’s Settlements, ante, p. 21, distinguished.
Re Wells, [1903] 1 Ch. 848, followed.) Re Cockerell’s Settlement

Trusts. Cockerell v. National Provincial Bank, Ltd. and Another,
[1956] 2 All E.R. 172 (Ch.D.)

VALUATION OF LAND.

Unimproved Value—Condition of Land in Natural State at
Time of European Settlement to be ascertained, Subject to Certain
Exceptions—Land not *“ improved > unless Capital Value in Excess
of Present-day Value of Land in Its Natural State, and only to
the Extent of Such Excess—Value of Clearance of Secondary
Growth Scrub not to be in Excess of Amounts allowable for Initial
Clearing of Fern—Valuation of Land Act 1951, ss. 9, 19. In
this case the objector contended that the duty of the valuer, in
assessing the unimproved value of any land, is to ascertsin the
condition of the land in its natural state at the time of European
settlement and determine the value of the land in that state at
the date of the valuation. The Valuer-General contended that,
where land, which was clear in its natural state, was for a time
so neglected that it became covered with scrub and the like
and consequently deteriorated in value, then the unimproved
value is to be determined by reference to the land in its deteri-
orated state at the date of valuation ; if, by that date, the land
has been cleared, that constitutes an improvement to the land
and this fact is to be reflected in the value of improvements.
In short, the difference between the parties related to unimproved
value only: the objector contended that the valuer should
determine this as a separate and independent fact, while the
Valuer-General submitted that this may not properly be done
without regard to the nature of the improvements on it. Held,
by the Land Valuation Committee, That, subject to certain
exceptions which are well recognized or will be recognized if
and when they arise and are tested, under the Valuation of Land
Act 1951, no parcel of land, irrespective of what may have been
done to or erected upon it at any time or the cost of these items,
is to be regarded as ‘‘improved '’ unless its capital value for
the time being is in excess of the present-day value of the land
in its natural state (which state is to be ascertained by reference
to the time of first entry upon an assessment roll), and then
only to the extent by which the former sum exceeds the latter.
(Cox v. Public Trustee, [1918] N.Z.L.R. 95, [1918] G.L.R. 55,
applied.) 2. That the District Valuer was wrong in principle when
he reduced the unimproved value of the land on ascertaining
that, for a period during its recent history, it had been infested
with large patches of manuka and mingi which were not a part
of the land in its natural state; and, also, when he raised the
value of improvements by including allowances for clearing
that growth in excess of amounts that could fairly be allowed
in respect of the initial clearing of the land of fern, in so far as
the land in its natural state was so affected. 3. That, in any
case, the District Valuer should have raised the unimproved
value up to the value of the land in its natural state before
increasing the value of improvements thereon. Patangata
County v. Valuer-General. (Hawke’s Bay Land Valuation Com-
mittee. Napier. July 23, 1954. W. A. Harlow S.M. Chair-
man.)

VENDOR AND PURCHASER.

Sale of Land—Warranty—Sale by Builder of House tn Course
of Erection—Express Terms as to the Way in Which the House
was to be completed— Whether Warranty of Fitness implied. By
an agreement in writing a builder agreed to sell to a purchaser
& plot of land together with a dwelling-house in course of erection
thereon and to complete the building in accordance with a plan
and a specification attached to the agreement. According to -
the plan, the southern wall of the house was to be a nine-inch
solid brick wall.  The building was completed precisely in accor-
dance with the agreement, with good materials and good work-
manship, but, after the house had been conveyed to the purchaser,
rain penetrated through part of the southern wall and made one
room uninhabitable. = The purchaser claimed damages against
the builder for breach of an implied warranty that the house
should be completed in such a way that it was fit for human habi-
tation. According to the expert evidence on both sides, &
nine-inch solid brick wall, in that particular position, would not
be completely weather-proof.  Held, a warranty that the house,
when completed, would be fit for human habitation should not be
implied, since there was an express contract between the parties
as to the way in which the building was to be completed and the
provisions of the contract had been exactly complied with; the
purchaser’s claim, therefore, failed. (Dictum of Romer L.J.
in Perry v. Sharon Development Co., Ltd., [1937] 4 All E.R. 390,
394, applied.) - Appeal allowed, Lynch v. Thorne. [1956] 1 All
E.R. 744 (C.A)
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AT THE PALAIS DE JUSTICE.

A Day in the Paris Courts.

By HeNrYy MULLER.*

Our steps led us this week to the Palais de Justice.
We arrived there at 11.30 a.m., which is really very
early ; that is when Thémis is scarcely beginning to
wake up in Paris ; you understand that only the Police
Court is in action. We went to the Police Court. There
was a dispute concerning a mechanics’ union who were
claiming money from their taxi-drivers. The latter
were all present; if I got it right, they were all con-
viected. President Dumont seemed, moreover, kindly
and sceptical. These are almost his words: * What
can that matter to you, since you will appeal ?” And
then he began to call out some names, and as in the
army, each time a man replied ““ Present!”” Then
President Dumont added : ““Six hundred francs plus
thirty-six thousand.” That became rather monotonous
after a while, and we left this Court to go to the
restaurant in the Palais. )

This was half-empty when we arrived ; it seems to
be reserved especially for unmarried barristers and for
those who have not yet become famous ; at all events
the Beaujolais wine there is amusing. That was what,
overcoming our timidity, caused us to enter into con-
versation with Maitre Fabienne Vilmer, a charming young
woman whose husband also is a lawyer. Me
Fabienne Vilmer, abandoning a cross-word puzzle,
was good enough to tell us about the women at the
Palais. And this led us quite naturally to speak
about fiery Stephen Hecquet, the lawyer who hates
his female colleagues in particular and women in general,
and who has just given his reasons for so doing in an
article entitled: ‘“Must We Drive Women into
Slavery ?”7  Me Fabienne Vilmer, in reply to our
question, ‘“Are there any pretty women lawyers?”,
pointed one out to us, Me Suzanne Renaux who, indeed,
is charming, but who—if we are not very much mistaken
—cannot be of much help to her opponent in Court.
Later, we recalled with Me Vilmer memories of Presi-
dent Royer whose record for speed remains to this day
unbeaten.

President Royer settled as may as a hundred cases
in his afternoon, he listened neither to the accused
nor to his lawyer ; what amused him was to go on
with a high hand—nothing else mattered to him ; one
day, in his haste, he convicted a witness ; another day,
and even before he had pronounced judgment, a lawyer,
Me de Moro-Giafferi outstripped him in his turn and
shouted : ““1 appeal.”

AFTERNOON IN THE COURTS.

Having finished our meal, we went to the Galerie
Marchande, and were able to see for ourselves that the
Palais was coming to life for the afternoon. TFrom all
directions there appeared black gowns with white bands ;
these gentlemen were going in every direction or were
conversing with their clients or, stopping opposite each
other, were already repeating their addresses. In
the last instance, the resemblance to two penguins
was indeed striking.

We noticed, engrossed in a spirited conversation,

*  From Jours de France, “ Une Partie de

Thémis ”,
Trs. A. M. Presants, M.A,

our friend Me Savignac, who did not hesitate to tell us
that, in order to be a good lawyer, it is necessary and
sufficient (1) to know how to park your car when you
arrive, (2) to have a good client, (3) to know how to do
business. Me Savignac had one very interesting case
concerning a property transaction, and he left us.

Later, we learnt that lawyers live mainly nowadays
on tenancy and property cases. If that is good business
for them, it brings with it little glory and that is why
it seems there is an old-established custom of saying
in a conversation with one’s colleagues : * Just now
I am pleading in the first Court,” which means, in the
first chamber of the Court of Appeal. It doesn’t matter
in the least whether it is correct, it looks well ; as you
might say, it corresponds with: “I am going to the
Besteigui ball >, when talking with society folk, even
when one has never been invited to it.

LEAUTAUD AND THE VANISHED REMINISCENCES.

Later, we had the good fortune to hear Me Maurice
Garcon defend Paul Léautaud. It is well known
that the author of the Le Petit Ami charged the review
La Table Ronde with having lost typescript pages of
his Reminiscences bearing notes in his own hand-
writing. Paul Léautaud himself even thinks that a
shrewd collector has taken them surreptitiously. Me
Garcon did not follow his client on the plan of
the theft, but merely on that of their disappearance.

Paul Léautaud, having beside him the radio-commen-
tator, Robert Mallet, and his close friend, Jean Denoel,
listened without saying a word to the brilliant speech
of the Maitre. President Colomiez afterwards reserved
judgment to December 15. Paul Léautaud was sur-
rounded, when he left, with a swarm of admirers and
onlookers.  He always dresses in the same way, with
his collar & la Joseph Prudhomme; but we were not
the only ones to notice that his grey cape has been
renewed, as well as his small round hat, and that they are
now, both of them, of excellent cut. Even if we were
told that the hat was specially made by Gelot, we
would not be very surprised. When someone asked
Léautaud how his cats were, he was heard to reply :
“ What business is that of yours ?”’ followed by his
famous harsh laugh.

TENANCY MATTERS. '

After that, leaving Léautaud, we intruded into the
lawyers’ robing-room, which is strictly forbidden.
There are set out in named boxes the Maitres’ flat caps ;
this cap is essential as far as its purchase is concerned,
but the wearing of it is optional ; besides that, no one,
or hardly anyone, puts it on his head. We were told
that the robing-room was not a place to go to sleep in,
and that often goods were stolen from it ; when it is a
matter of a black gown, the burglar is also a lawyer,
evidently.

It was in the robing-room that we met Me Gabriel
Delattre, who kindly introduced us to President
Toulouse. Me Delattre led us towards what he calls
“The Rents Court”. It is a small room crowded
with lawyers who push each other so as to succeed in

—
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stating their case to the President. The latter, of
thoughtful mien, is seated in an armchair on a small
platform and separated—fortunately, for otherwise
they would smother him—from the lawyers by a wooden
railing. That is where are settled all disputes between
tenants and landlords, which turn most often on rents
of vacant rooms or on out-of-order water-cisterns.
Naturally, the lawyer does not have to make a lengthy
address, and you should see the heads of his impatient
colleagues, if one of them decides to be long-winded.
As for the President, he usually reserves his judgment
for a fortnight, so as to get a clearer view of the matter
in the quietness of his Chambers.

But fair rents are nothing as compared with pro-
visional orders. There, on the contrary, the President
must make an interim decision, subject to revision,
but an immediate one. There, also, a swarm of
‘ penguins ”’ surrounds him ; he listens to one as he
reads the pleadings, while others show signs of im-
patience ; that is what is called expeditious justice.

We then went to the outer hall, where clients and lawyers
meet, and, usually, beneath the statue of predecessor
Berryer who, his hand over his heart, makes an ever-
lasting appeal to the clemency of the Judges. Opposite
that statue is the statue erected to the glory of
Malesherbes, representing a young woman seated; a
strange peculiarity : this young woman, so as to be
more at ease, or not to crumple her coat, has lifted it
up, revealing roundness of limbs which have been the
admiration of lawyers and Judges since the Palais
existed. We likewise were shown, in the outer hall,
many famous faces, from President Dejean de la Batie
down to Me Arrighi.  And, finally, we decided to take
a keen interest in a case in the Police Court.

Ixn THE PoLicE CouURrT.

The Court was presided over by President Serre, a
calm man of unmoved countenance, who reveals a
piercing glance from beneath half-closed eyelids. The
case was about a scuffle that had occurred fifteen
months previously in a café doorway ; the motive had
been the theft by a little boy of a bottle of beer. Tt
was fairly warm in the Police Court, and this explained
the presence of several people sound asleep, who had
come there, without a doubt, because the central heat-
ing in their own homes was not the best. There also
were seated the litigants, those who had fought to-
gether. Just when we entered, a witness of the name
of Poirot was being questioned ; a year ago he had
given to a Police Superintendent an account of the
scuffle just as it had appeared to him ; but it seemed to
President Serre that it no longer appeared in the same
way to witness Poirot. So he was trying to learn
which was the correct version, the earlier one or the later
one, and it was not an easy task, for witness Poirot
seemed to have a weak memory.

One of the litigants, beside whom we had sat down,
was commenting on this in these words repeated in an
undertone as a litany: ¢ Confounded liar!  Con-
founded liar? Confounded liar ! ”

“Well, then,” said President Serre, calmly, “ you
really saw Bouvet strike Pécuchard ?

3 Yes‘il
“ And you saw Pécuchard fall ?
X3 Yes‘l’

“ And it was just outside the café ? ”’

“Yes.”

“ And, finally, you went to another café ?”
“Yes.”

“ And you saw Bouvet come in ?

“That’s to say, Sir, that I did not see Pécuchard fall.”

“What ? But you have just said so and you
made that statement to the Police Superintendent.”

“ That’s to say, Sir, that I was in the café. Well
then, I saw nothing.”

At this moment, the prosecutor rose and handed
to the President a Code Napoléon open at the page
where are to be found the penalties prescribed for false
witnesses. The President read the Article, and the
witness understood him to say that he was liable to a
penalty of up to two years’ imprisonment. That’s
enough, you understand, to send a shiver down the
spine of a man who has a short memory. And, in any
case, that would hardly restore the self-confidence of
witness Poirot. Fortunately, the members of the Court
chose this moment to confer with one another ; and the
room was three parts emptied. Filled with compassion
for witness Poirot, we followed him towards a café,
where, in company with a friend, he went to seek re-
assurance from a glass of red wine. “ You think
whether 1 remember something!” he said. “ That’s
fifteen months ago! And then, besides, that evening,
I was not certain of not having had too much to
drink . . . They do keep picking at you.”

When the Court reassembled, poor Poirot was again
called to the witness-box. He must have been thinking
things over, because he began to declare that he had
seen nothing of either Bouvet or Pécuchard, nor seen
one hit the other; then, doubtless thinking of the
Article in the Code which punishes false witnesses, he
remembered having seen Bouvet, then Pécuchard,
then having seen Bouvet strike Pécuchard. With
tireless patience, President Serre, assisted by one of his
Assessors, tried to make Poirot say that it was just
outside a café. Poirot repeated that he was inside
the café itself, and that, consequently, he could not
have seen Bouvet strike Pécuchard. There we were
back at our starting-point, and some folk in the Court
were beginning to chuckle. Poirot had unbuttoned
his overcoat, and was wiping his forehead ; it was clear
that he would have given anything for to-morrow
morning to come. Bouvet’s lawyer proposed that they
should take no account of Poirot’s evidence. And,
once more, the Court retired to deliberate. The en-
tr'actes are evidently very long ones in the Palais de
Justice ; but this did not displease Poirot who, still
accompanied by his faithful friend, went off to the
café, where, most likely, he once again ordered some
red wine. This time we did not follow him.

A RaTHER INTOXICATING PERFUME.

Evening fell. Thémis was returning to slumber, her day
over, and already the outer hall was resuming its de-
serted appearance of the morning. The °‘ penguins”
had resumed their men’s attire ; and, in the offices, the
dust once more was beginning to settle slowly on the
records wherein are written the verdicts. In the Court,
before the Palais boulevard, we passed Poirot, now at
last set free, but still railing at the cross-questioning of
which he had been the victim. ‘“ Come and take a glass
of red wine,” his friend was saying, * that will fix you
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WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Chairman : REv. H. A. CHILDS,
Vicar OF ST. MaRvs, KARORI.

TuE BoarD solicits the support of all Men and Women of
Goodwill towards the work of the Board and the Societies
affiliated to the Board, namely :—

All Saints Children’s Home, Palmerston North.

Anglican Boys Homes Society, Diocese of Wellington,
Trust Board : administering Boys Homes at Lower Hutt,
and “ Sedgley,” Masterton.

Church of England Men’s Society : Hospital Visitation.
“Flying Angel ” Mission to Seamen, Wellington.
Girls Friendly Society Hostel, Wellington.

St, Barnabas Babies Home, Seatoun.

St. Marys Guild, administering Homes for Toddlers
and Aged Women at Karori.

Wellington City Mission.

ALL DONATIONS axp BEQUESTS MOST
GRATEFULLY RECEIVED.

Donations and Bequests may be earmarked for any
Society affiliated to the Board, and residuary bequests
subject to life interests, are as welcome as immediate gifts.

Full information will be furnished gladly on application to :

Mrs W. G. BEAR,
Hon. Secretary,
P.0. Box 82. Lowrr HuTT.

Social Service Council of the
Diocese of Christchurch.

INCORPORATED BY ACT OF PARLIAMENT, 1052

CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden : The Right Rev. A. K. WARREN
Bishop of Christchurch

The Council was constituted by a Private Act which
amalgamated St. Saviour’s Guild, The Anglican Society
of the Friends of the Aged and St. Anne’s Guild.

The Council’s present work is:
1. Care of children in cottage homes.
2. Provision of homes for the aged.

3. Personal case work of various kinds by trained

social workers.

Both the volume and range of activities will be ex-
panded as funds permit.

Solicitors and trustees are advised that bequests may
be made for any branch of the work and that residuary
bequests subject to life interests are as welcome as
immediate gifts.

The following sample form of bequest can be modified
to meet the wishes of testators.

“I give and bequeath the sum of £ to
the Social Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

THE
AUCKLAND
SAILORY
HOME

Established—1885

Supplies 19,000 beds yearly for merchant and
naval seamen, whose duties carry them around the
seven seas in the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

@ General Fund
® Samaritan Fund
® Rebuilding Fund

Enquiries much welcomed -

Management : Mr. & Mrs. H. L. Dyer,
’Phone - 41-289,
Cnr. Albert & Sturdee Streets,
AUCKLAND.

Secretary: Alan Thomson, J.P,, B.Com,,
P.0. BOX 1700,
AUCKLAND.
'Phone - 41-934,

Won’t | Ever See My Mummy Again ?

FREE

ME

FROM
THE
HORRORS
OF
LEPROSY

I’m innocent!

I’m young!

I’m beautiful ! -
Save Me from This!

Be a partner in this great work—
Send your help to P. J. Twomey, M.BE.,

Leper Man, Christchurch,
L.
L
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The Young Women’s Christian
Association of the Gity of
Wellington, (Incorporated).

THE
Y M ( : A % OUR ACTIVITIES:
| J ® ® ® (1) Resident Hostels for Girls and a Transient

Hostel for Women and Girls travelling.

A worthy bequest for
YOUTH WORK . . .

THE Y.M.C.A.’s main object is to provide leadership (2) Physical Education Classes Sport Clubs
training for the boys and young men of to-day . . . the ds ial | * ’
future leaders of to-morrow. ‘This is made available to and sSpecial Interest Groups.
fg::lg ;’}}]' a Ef(;}:lefn e‘:iﬂi";::?niicgeme W}l{lct}: g‘;’f’f;’sfsbﬂ“' (3) Clubs where Girls obtain the fullest
ysic . .. whie oys oo X : :
and young men every opportunity to develop their appr_eclatcon of the Joys of f”endSh'P and
potentialities to the full. service.
The Y.M.C.A. has been in existence in New Zealand N
for nearly 100 years, and has given a worthwhile service * OUR AIM as an Undenominational Inter-
to every one of the thirteen communities throughout national Fellowship is to foster the Christ-
New Zealand where it is now established. Plans are in lan attitude to all aspects of life,
hand to offer these facilities to new areas . . . but this
can only be done as funds become available. A bequest
to the Y.M.C.A. will help to provide service for the youth * OUR NEEDS H

of the Dominion and should be made to :— . . .
: Our present building is so inadequate as

™ . to hamper the development of our work.
v'M.G.EA?‘.ASTI(?I:NA'}E?VO'?&:.%ND' WE NEED £50,000 before the proposed

New Building can be commenced.
114, THE TERRACE, WELLINGTON, or

YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION General Secretary,
Y.we.4.,
Girrs may also be marked for endowment purposes 5, Boulcoit Street,

or general use. Wellington.

President :

Her Royal Highness.
The Princess Margatet.

Patron :
Her Majesty Queen Elizabeth,
the Queen Mother

OBJECT :

““The Advancement of Christ’s
Kingdom among Boys and the Pro-
motion of Habits of Obedience,
Reverence, Discipline, Self Respect,
and all that tends towards a true
Christian Manliness.’’

oy

N.Z. President Barnardo Helpers’ {8
League :
Her Excellency, Lady Norrie.

A Loving Haven or a Neglectedphan.

Founded in 1883 —the first Youth Movement founded.

D R . BA R N A R I] 0’8 H 0 M Es Is International and Interdenominational.

o . . ) The NINE YEAR PLAN for Boys . . .
Charter : No Destitute Child Ever Refused Ad 9-12 in the Juniors—The Life Boys,

mission.” . 12-18 in the Senior=—The Boys' Brigade.
Neither Nationalised nor Subsidised. Still dependent .
on Voluntary Gifts and Legacies. A character building movement.

A Family of over 7,000 Children of all ages.

Every child, including physically-handicapped and
spastic, given a chance of attaining decent citizen-

FORM OF BEQUEST:

1 GIVE AND BEQUEATH unto the Boys’ Brigade, New
Zealand Dominion Council Incorporated, National Chambers,

s_hlp, many winning distinction in various walks of 22 Customhouse Quay, Wellington, for the general purpose of the
life, Brigade, (here insert details of legacy or bequest) and I direct that
the receipt of the Secretary for the time being or the receipt of
LEGACIES awD BEQUESTS’ NO LONGER SUBJECT any other proper officer of the Brigade sball be a good and
TO SUCCESSION DUTIES, GRATEFULLY RECEIVED. sufficient discharge for the same.’’
London Headguarters : 18-26 STEPNEY CAUSEWAY, E.1
N.Z. Headquarters : 62 THE TERRACE, WELLINGTON. For information, write to
. . . THE SECRETARY,
For further information write P.0. Box 1408, WELLINGTON.

Tur SeECRETARY, P.O. Box 899, WELLINGTON.
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up! But this will teach you to meddle in what doesn’t
concern you. And then, you must always say that
you weren’t there, as well !

But there must be something intoxicating in Thémis’s
perfume, for we then went on to a delightful cocktail

party given by Princess Guy de Polignac; dreamily
we called her “ dear Maitre”; and people began to
cast curious glances in our direction when, leaning on
the bar and forgetting that we wanted a whisky, we
christened the good barman ‘“ Monsieur le Président.”

WHEN IS A GIFT COMPLETE ?

By E. C. Apams, 1.8.0., LL.M.

The exact date a gift is complete is often of vital
importance. It may arise as to whether previous gifts
should be aggregated with the gift in question, thus
perhaps affecting the rate of gift duty payable or
whether it is dutiable at all having regard to the dates
of previous gifts, in any. The question may arise as
to death duty payable. Does the subject of the
intended gift come under para. (a) of s. 5 (1) of the
Estate and Gift Duties Act 1955, because it was not
complete as at date of deceased’s death ? In such a
case, the executor or administrator will also be interested
for, if the gift was not complete, he will hold the
property comprised in the gift in trust in accordance
with the terms of the will or the law of intestacy, as
the case may be. Again, although it may be clear
that the gift was complete as at date of deceased’s
death, the exact date on which it became complete
may nevertheless be most important, for the Revenue
authorities may seek to bring the property within s. 5
(1) (b), which drags into the death duty net,

Any property comprised in any gift made by the
deceased within three years before his death, and
whether before or after the commencement of this
Act, unless the gift is exempt from gift duty on the
ground that it creates or is in aid of a charitable
trust, if the property was situated in New Zealand
at the time of the gift.

That was the problem presented to the Court in the
unreported case of Lowry v. Commissioner of Stamp
Duties, in 1954, hereinafter discussed in the course of
this article.

Again, the property comprised in a gift complete as
at date of deceased’s death cannot be attacked under
the Family Protection Act 1955 or the Law Reform
(Testamentary Promises) Act 1949. Since the coming
into operation of the Family Protection Act 1955, a
donatio mortis causa is subject to that Act, but this
article deals not with * death-bed ” gifts, but with
donationes inter vivos.

The general rule is that a Court of equity cannot
enforce a mere intention to give or to forgive (a debt) :
Chambers v. Commaissioner of Stamp Duties, [1943]
N.ZL.R. 504, 528 ; [1943] G.L.R. 330, 340. There is
a vast difference in legal consequences between an actual
gift and a mere intention to make a gift. This propo-
sition is well illustrated by Ra: v. Wilson, - (1915)
17 G.L.R. 589, where it was held that there was no
complete gift where a father expressed an intention of
giving his son sufficient stock to stock his farm but no
specific stock was selected or set aside and no specific
number or kind of stock was ever fixed although the
son was appointed one of his executors.

In the second edition of my book on the Law of
Death and Gift Duties in New Zealand, at p. 211, I
endeavour to deal, inter alia, with the point as to the
exact date a gift of shares in a joint stock company
becomes complete : .

Shares in a Joint-stock Company—The general
rule is that the gift is complete when a registrable
transfer is handed by the donor to the donee or to
some other person on the donee’s behalf. In
Commissioner of Stamp Duties v. Todd, [1924]
N.Z.L.R. 345, [1923] G.L.R. 505, the transfer by
way of gift was executed by both the transferor and
the intended donee, but it was held that the gift
was not complete because the transfer had remained
in the hands of the donor’s solicitors.  But the gift
would have been complete if the donor had handed
the transfer to the donee together with the serip for
the shares, for then the donee could have acquired
the legal ownership of the shares by having the
transfer registered in the books of the company.
The ratio decidendi appears consistent with the
Australian case of Brunker v. Perpetual Trustee Co.,
Ltd., (1937) 57 C.L.R. 555. In 7Todd’s case the
articles of association of the company were the regu-
lations contained in Table ““A” of the Companies
Act 1908.  If the shares of a company were transfer-
able only by entry in the books of the company, then the
principle of Milroy v. Lord, (1862) 4 DeG. F. & J. 264,
would apply, and the gift would not be complete until
the necessary entry was made in the books of the com-
pany.  Commissioner of Stamp Duties v. Todd is
discussed by all the Judges in Scoones v. Galvin and
Public Trustee, [1934] N.Z.L.R. 1004; [1934]
G.L.R. 777.  Sir Michael Myers C.J. said: “In
order to complete gift there it was necessary to deliver
the share certificate together with the transfer of the
shares.  As we read the judgment, the delivery of
the transfer of shares alone would have been in-
sufficient.”

My learned friend, Mr R. M. Daniell, of Masterton,
has written to me as follows :

“Should not the sentence If the shares of a
company were transferable by entry in the books of
the company’ etc. in para. 113 on page 211 now
disappear ? ”

I agree that these words, which I have placed in italics
in the passage above cited, should now disappear.
Re Rose, Rose v. Inland Revenue Commissioners,
[1952] 1 All E.R. 1217 (a decision of the English
Court of Appeal) has now altered my previous
opinion as to the ratio of the leading case Milroy v. Lord,
(1862) 4 DeGG. F. & J. 264 ; 45 E.R. 1185. It would

—
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appear that transfers of shares in companies of the
class dealt with in that case, are now subject to the
same principles as the Land Transfer cases dealing with
imperfect gifts. (Some of these Land Transfer cases
are discussed and applied by the Supreme Court in
Lowry’s case supra.) As I point out on page 30 of the
1954 supplement to my book on the Law of Death and
Gift Duties in New Zealand, in Milroy v. Lord the
deed poll executed was not a form of transfer which was
apt to procure a transfer of shares in the books of the
bank according to its regulations. Thus also a transfer
of the legal fee simple in the form of a conveyance
under the general law would with one exception (s. 210
of the Land Transfer Act 1952) not be sufficient, even
with delivery of the certificate of title to the donee,
to constitute a gift of land subject to the Land Transfer
Act, for a conveyance, with the one exception above
noted, is not registrable under the Land Transfer Act_

A close study of decided cases shows that the question
as to whether an intended gift is complete or not,
often varies as to the nature of the property involved.
That is strikingly illustrated by the leading case of
Macedo v. Stroud, [1922] 2 A.C. 330, where a conveyance
of land under the general law passed muster as a com-
plete gift, whereas in similar circumstances an unregis-
tered transfer of land held under Torrens title failed to
operate as a gift, the ratio being that, in the former
case, the legal estate passed on the execution of the
deed of conveyance, whereas, in the latter, registration
of the transfer was necessary to transfer the legal
estate, and as there was no delivery of the transfer to
the donee, the gift was incomplete.

Lowry v. Commissioner of Stamp Duties, supra’
affected New Zealand Inscribed Stock, a species o
property which I discuss at p. 215 of my book (op. cit.),
sub nom. Government Loans. It is submitted that
unless specifically made transferable by delivery, e.g.,
National Savings Bonds, a gift of Government Stock
requires to be completed by execution and delivery to
the donee or his agent of a transfer in the prescribed
form : New Zealand Loans Act 1932, s. 48. Thus, in
In re Wylie, Sinclair v. Sinclair, [1948] G.L.R. 165, a
deed by which an owner of Liberty Bonds purported
to “allocate’” them to his grandchildren was held
insufficient to constitute a complete gift, nor could the
deed be construed as a declaration of trust. (A declara-
tion of trust is the speediest way of making a gift
complete inter paries, for it operates instanter to transfer
the property in equity ; but it may not in practice be
the most effective method, for the legal estate or
interest does not pass thereby.)

Lowry’s case has not been reported, because in the
Court of Appeal the decision was based on a pure
question of fact. The writer of this article, however,
has found the case most instructive and interesting for
it deals with the difficult questions which arise when
the same solicitor appears, or claims, to be acting for
both intending donor and intended donee (a position
often arising in practice) and when the plea of construe-
tive delivery is submitted to the Court.

The relevant facts are set out in the first judgment
delivered by Hutchison J. in the Supreme Court.

Thomas Henry Lowry died on September 23, 1944.
By two memoranda of transfer, dated September 19,
1941, the deceased assigned and transferred by way of
gift £10,000 of New Zealand Government Stock to each
of his two sons.

IIINNNNN———————————

The point is whether these gifts were completed
without or within the three-year period referred to in
8. 5 (1) (b) of the Death Duties Act 1921.  Gift duty
at 25 per cent. was paid on these gifts, amounting to
£4 975 ; but the estate was a very large one, and, if
the property comprised in the gifts comes within s. 5
(1) (b), a further like amount would be payable by way
of death duty.

The stock that was in fact transferred was Death
Duty Stock under s. 40 of the New Zealand Loans Act
1932,  The parcels of stock comprised in the transfers
were part of a cousiderable holding of Death Duty
Stock registered in the deceased’s name and held by
the Union Bank of Australia, at Napier. On the day
on which the transfers were dated, the deceased gave
to his solicitors a letter addressed to the manager of
the Bank requesting him to hand to the solicitors ** the
titles to £20,000 (face value) of New Zealand Govern-
ment Stock 319, stock . This letter was received by
the Bank on September 20, 1941.  On September 19,
too, the deceased completed the necessary gift state-
ments in respect of these gifts and an application for a
certificate of title for the balance of his holding of
Death Duty Stock. One son executed, as transferee,
the transfer to him before September 19. The other
son executed the transfer to him after that date, but
before September 25.

The solicitors forwarded the transfers on September
25 to the Registrar of Stock, Wellington, for registra-
tion ; and, on the same day, by direction of the soli-
citors, the Union Bank of Australia at Napier forwarded
to the Registrar the certificate of title to the Death
Duty Stock held by the deceased. On September 26,
the solicitors lodged with the Assistant Commissioner
of Stamp Duties at Napier, under cover of a letter
written on September 25, the gift statements that had
been signed on September 19.

By letter, dated September 27, the Registrar of Stock
informed the solicitors that the stock registered in the
deceased’s name was Death Duty Stock, and, as such,
was not transferable; and that, before the transfers
could be registered, it would be necessary for the
deceased to complete and return a form of application
under s. 57 of the New Zealand Loans Act 1932, which
he enclosed.

On October 1, the solicitors forwarded to the Registrar
of Stock the form of application duly completed by the
deceased for the cancellation of the deceased’s Death
Duty Stock to the extent of £20,000, and for the issue
in exchange therefor of ordinary stock to that extent.
Such cancellation and issue in exchange were duly
effected ; and by two letters, dated October 7, the
Registrar of Stock notified the deceased that, failing
objection being received within three days, the trans-
fers would be registered. On October 14, 1941, the
transfers were duly registered in the Registry of Stock.

It is material to point out that for some little time,
at any rate since early August, 1941, the donor was
proposing to make a gift of £10,000, from his holdings
of Government Stock (of which he held both 4%, stock
and 319 Death Duty Stock), to each of the two sons.
Shortly before August 22, 1941, Mr T. H, Lowry had
executed transfers of the 49, stock to his sons. He
had, it seems, been vacillating whether he would make the
gift of 4%, stock or of Death Duty Stock at 31%. How-
ever, he then signed transfers of 49, stock. But, on
August 22, the donor’s solicitor received the donor’s
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The New Zealand GRIPPLED GHILDREN SOGIETY (inc.)

ITS PURPOSES
The New Zealand Crippled Children Society was formed in 1935 to take
up the cause of the crippled child—to act as the guardian of the cripple,
and fight the handicaps under which the crippled child labours; to
endeavour to obviate or minimize his disability, and generally to bring
within the reach of every cripple or potential cripple prompt and
efficient treatment,
ITS POLICY

(@) To provide the same opportunity to every crippled boy or gir as
that offered to physically normal children; (b) To foster vocational
training and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the community ; (c) Preven-
tion in advance of erippling conditions as & major objective ; (d) To
wage war on infantile paralysis, one of the principal causes of erippling ;
(e) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Societies, and assist where possible.

1t is considered that there are approximately 6,000 crippled children
in New Zealand, and each year adds a number of new cases to the
thousands already being helped by the Society.

Members of the Law Society are invited to bring the work of the
N.Z. Crippled Children Society before clients when drawing up wills
and advising regarding bequests. Any further information will
gladly be given on application,

MR. C. MEACHEN, Secretary, Executive Council

EXECUTIVE COUNCIL
MR. H. E, YOUNG, J.P., SIR FRED T, BOWERBANK, MR, ALEXANDER
GILLIES. SIR JOHN ILOTT, MR. L. SINCLAIR THOMPSON, MR. FRANK
JONES, SIR CHARLES NORWoOD, MR. G. K. HANSARD, MR. ERIC
HoDDER, MR. WYVERN HUNT, SIR ALEXANDER ROBERTS, MR.
WALTER N. NORwWooD, MR. H. T. SPEIGHT, MR. G. J. PARK, MR.
D. G. BaLn, DR, G. A, Q. LENNANR,

Box 6025, Te Aro, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Each Branch administers its own Funds)

P.0O. Box 5097, Auckland
P.0. Box 2035, Christchurch
P.0. Box 125, Timaru

AUCKLAND .. ..
CANTERBURY AND WESTLAND
S0UTH CANTERBURY

DUNEDIN P.0. Box 483, Dunedin
GISBORNE P.O. Box 20, Gisborne
HAWEKE'S Bay P.0. Box 30, Napier
NELSON P.O. Box 183, Nelson

PO Box 324, New Plymouth
. P.O. Box 304, Oamara
P.0. Box 299, Palmerston North

Ngw PLYMOUTH
NORTH OTAGO

MANAWATU

MARLBOROUGH P.0O. Box 124, Blenheim
SoUTH TARANAKI P.0. Box 148, Hawera
SOUTHLAND P.O. Box 169, Invercargili
STRATFORD P.0. Box 83, Stratford
WANGANUI P.0O. Box 20, Wanganui
WAIRARAPA P.0O. Box 125, Masterton
WELLINGTON P.0O. Box 7821, Wellington E.4
TAURANGA 42 Seventh Avenue, Tauranga

Coox ISLANDS C/o Mr. H. Bateson. A. B. Donald Ltd., Rarotonga

ctive Help in the flght against TUELRCULOSIS

OBJECTS : The principal objects of the N.Z. Federa-
tion of Tuberculosis Associations (Inc.) are as follows*

1. To establish and maintain .in New Zealand a
Federation of Associations and persons interested in
the furtherance of a campaign against Tuberculosis.

2. To provide supplementary assistance for the beunefit,
comfort and welfare of persons who are suffering or
who have suffered from Tuberculosis and the de-
pendants of such persons.

3. To provide and raise funds for the purposes of the
Federation by subscriptions or by other means.

4. To make a survey and acquire accurate informa-
tion and knowledge of all matters affecting or con-
cerning the existence and treatment of Tuberculosis.

5. To secure co-ordination between the public and
the medical profession in the investigation and treat-
ment of Tuberculosis, and the after-care and welfare
of persons who have suffered from the said disease.

A WORTHY WORK TO FURTHER BY BEQUEST

Members of the Law Society are invited to bring the work of the Federation before clients

when drawing up wills and giving advice on bequests.

Any further information will be

gladly given on application to :—
HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-959.

OFFICERS

President : Dr. Gordon Rich, Christchurch.
Executive : C. Meachen (Chairman), Wellington.
Council : Captain H. J. Gillmore, Auckland
W.H. Masters ) Dunedin
Dr. R. F. Wilson )
L. E. Farthing, Timaru
Brian Anderson 1 Christchurch
Dr. 1. C. MacIntyre )

AND

EXECUTIVE

COUNCIL

Dr. @. Walker, New Plymouth

A. T. Carroll, Wairoa

H. F. Low 1 Wanganui

Dr. W.A. Priest )

Dr. F. H. Morrell, Wellington.
Hon. Treasurer : H. H. Miller, Wellington.
Hon. Secretary : Miss F. Morton Low, Wellington,
Hon. Solicitor : H. E. Anderson, Wellington.
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Charities and Charitable Institutions

HOSPITALS

HOMES - ETC.

The attention of Solicitors, as Executors and Advisors, is directed to the claims of the institutions in this issue :

BOY SCOUTS

There are 22,000 Boy Scouts in New
Zealand. The training inculcates truthful-
ness, habits of observation, obedience, self-
reliance, resourcefulness, loyalty to Queen
and Country, thoughtfulness for others.

It teaches them services useful to the
public, handicrafts useful to themselves, and
promotes their physical, mental and spiritual
development, and builds up strong, good
character,

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION to clients.
A recent decision confirms the Association
a8 a Legal Charity.

Official Designation :

The Boy Scouts Association (New Zealand
Branch) Incorporated,
P.0. Box 1642.
Wellington, C1.

500 CHILDREN ARE CATERED FOR
IN THE HOMES OF THE

PRESBYTERIAN SOCIAL SERVICE
ASSOCIATIONS

There is no better way for people
to perpetuate their memory than by
helping Orphaned Children.

£500 endows a Cot
in perpetuity.

Official Designation :

THE PRESBYTERIAN SOCIAL SERVICE
TRUST BOARD

AvckLaND, WELLINGTON, CHRISTCHURCH,
TiMarU, DUNEDIN, INVERCARGILL,

Each Association administers its oun Funds.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

A chain of Health Camps maintained by
voluntary subscriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children. Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under
medical and nursing supervision. The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Donations this
Dominion-wide movement for the better-
ment of the Nation.

KING GEORGE THE FIFTH MEMORIAL
CHILDREN'S HEALTH CAMPS FEDERATION,

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

“I Give aND BEQUEATH to the NEW
ZEALAND RED CROSS SOCIETY (Ineor-
porated) for:.—

The General Purposes of the Society,
the sum of £............ (or description of
property given) for which the receipt of the
Secretary-General, Dominion Treasurer or
other Dominion Officer shall be a good
discharge therefor to my trustee.”

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colour or

creed.
P.0. Box 5013, WELLINGTON.
CLIENT ** Then, I wish to include in my Will a legacy for The British and Foreign Bible Society.”
SOLICITOR :  ** That's an excellent idea. 7The Bible Society has at least four eharacteristics of an ideal bequest.”’
MAK I N G CLIENT: ‘ Well, what are they ?
SoLICITOR: ** It’s purpose is definite and unchanging—to circulate the Scriptures without eltber note or comment.
Its record is amazing—since its inception in 1804 it has distributed over 600 miliion volumes. 1ts scope is
A far-reaching—it troadcasts the Word of God in 820 languages. Its activities can never be guperfluous—

man will always need the Bible,”

CLIENT * You express my views exactly.
w I L L contribution,”

The Society deserves a rubstantial legacy, in addition to one’s regular

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Wellington, C.1.




June 5, 1956

157

instructions by telephone that the stock to be trans-
ferred was to be 31% : the solicitor then wrote to
one of the sons asking him to return the transfer of
£10,000 stock, ““ as the scrip to be transferred to you
and Mr J. N. Lowry is to carry interest at 3}%, not
4%, as mentioned in the transfer which you hold .
On the same date the donor’s solicitor wrote to the
donor’s bankers as follows :

We inclose New Zealand Government Stock Certificates
Nos. 33771 for £5,965 and 40601 for £15,215 as arranged
between you and Mr Scannell by telephone this afternoon.

We should, perhaps, mention that Mr T. C. Lowry [one of
the sons] called on us on Wednesday afternoon and we asked
him if he would then sign the acceptance of a transfer of
£10,000 stock. He did not do so but took it with him and
we cannot tell what he may have done with it. No use
could, however, be made of the transfer without the secrip,
and as that has always remained in our possession and is
now being returned to you, the transfer of the £10,000 may
be ignored. We are writing to him today to return it.

Hutchison J., in the Court of first instance, pointed
out that there was a very important underlying question
of fact on which depended whether there was at
September 19, 1941 (which was more than three years
before deceased’s death) a constructive delivery of the
documents by Mr T. H. Lowry to his sons.

His Honour then briefly reviewed the relevant
authorities on constructive delivery as follows :

“In Commissioner of Stamps v. Todd, [1924]
N.ZL.R. 345; [1923] G.L.R. 505, it appears to have
been common ground that the solicitors acting in the
matter were acting as solicitors for the transferor
only, and in Wadsworth v. Wadsworth, [1933)]
N.ZL.R. 1336 ; [1933] G.L.R. 793, it was held that
the solicitor’s clerk who claimed to have been acting
for both parties was not, in fact, doing so but was
acting for the donor only.

Scoones v. Galvin and DPublic Trustee, [1934]
N.ZLR. 1004 ; [1934] G.L.R. 777, and Kennedy v.
Tickner, [1950] N.Z.L.R. 62; [1950] G.L.R. 225,
were, however, cases in each of which one solicitor
was acting for both parties. In Scoones v. Galvin
and Public Trustee it was held that there was a
constructive delivery of the memorandum of transfer
but no constructive delivery of the certificate of
title, and that the proper inference was that the
solicitor held the certificate of title on behalf of the
donor, or at the highest, from the defendant’s point
of view, that he held it for both parties—see the
judgment of the majority of the Court (pp. 1018,
1019 ; 785), of Herdman J. (p. 1021 ; 786), and of
Fair J. (p. 1026 ; 789). 1In Kennedy v. Tickner, I
held that there was a constructive delivery of the
memorandum of transfer and the lease to the common
solicitor as from a date prior to the death of the
donor.”

To the writer’s knowledge, Kennedy v. Tickner is
the only reported case in which the plea of constructive
delivery was successful, in convineing the Court that
at the crucial date the gift was complete.

In Scoones v. Galvin and Public Trustee there is one
passage in the joint judgment of Sir Michael Myers C.J .,
Blair and Kennedy JJ. which immediately catches the
eye :

““ As a matter of fact, only the one solicitor acted ;

but we cannot see how the donee can be placed in a

better position on that account than if he had been

represented by a separate solicitor ”  (ibid., 1019 ;

785).

The plea of constructive delivery of the memorandum
of transfer did not, however, prevail in a leading
Australian case, Brunker v. Perpetual Trustee Co., Lid.,
(1937) 57 C.L.R. 555, which does not appear so far to
have created much interest in New Zealand ; there
in that case it was held that the question as to whether
the certificate of title had been delivered or not to
the donee did not necessarily arise; because, as the
land was mortgaged, the certificate of title was in the
custody of the mortgagee, and the transferee possibly
might have been able to procure its production to the
Lands Titles Office.

In Lowry’s case, the Court of Appeal emphatically
held that the gifts of the stock had not heen completed
more than three years before deceased’s death ; and,
therefore, the gifts totalling £19,900 were liable to death
duty. It added:

“ This Court, however, is of opinion that the true
effect of the evidence is that from the beginning to
the end of the transaction the soficitors were acting
exclusively for the donor, and that at no time did
the relationship of solicitor and client exist between
them and the donees in connection therewith. The
transaction was in its nature a simple one from the
legal point of view, not calling for legal aid in the
interests of the donees. -~ In general, the fact of only
one solicitor aeting in a transaction does not neces-
sarily lead to the inference that he acts for both
parties (Cordery on Solicitors, 4th Ed., 129).”

The Court of Appeal further held that there was an
entire absence of evidence that the solicitors at any
time received anything in the nature of instructions
from the donee. 1In the Court’s opinion, the action
taken by the solicitor when it was found that the
transfers as then drawn could not be registered was
inconsistent with a view that he was also acting for the
donees.  The question was not referred to the donees :
on the contrary, the matter was at once put to the
donor for him to sign the formal application under
8. 57 of the New Zealand Loans Act 1932 for ordinary
stock to be issued in exchange for the Death Duty
Stock, the subject of the gifts. This particular incident
was consistent with what took place throughout the
whole transaction—namely, that the solicitors looked
to the donor alone for their instructions.

In considering the issues involved in Lowry’s case,
the provisions of ss. 48 and 57 of the New Zealand
Loans Act 1932 (now the New Zealand Loans Act 1953)
should be studied.

Section 48 provided that the registered holder of any
stock under Part IV of the Act might by memorandum
of transfer in the prescribed form, transfer to any other
person the whole of such stock or any portion thereof,
ete.; it further provided that on application to the
Registrar, either by the registered holder or by the
transferee, and on production to him of a duly executed
memorandum of transfer the Registrar should enter in
the Register the name of the transferee as the registered
holder of the stock ; and it further provided that every
such entry should operate as a transfer of the stock to
which it related and should vest that stock in the
transferee. It is clear, therefore, that until registration
of a transfer in the prescribed form, the legal ownership
of the stock does not pass to the transferee.

Section 57 provided that the Minister might on
application in the prescribed form by the holder of
the securities, etc., cancel such securities, and issue in
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exchange therefor securities of an equal value under
that Act, whether or not the securities to be issued in
exchange were of the same class as the existing securi-
ties.

Section 40 contained special provisions as to Death
Duty Stock : one provision thereof was that no transfer
of stock issued under that section should be registered
in respect thereof during the lifetime of the registered
holder.

Lowry’s case therefore had some resemblance to In
re Fry, Chase National Hzecutors and Trustees Corpo-
ration, Ltd. v. Fry, [1946] Ch. 312 [1946] 2 All E.R.
106, in which an intending donor executed by way of
intended gift two transfers of shares: the transfers
were prohibited by a war regulation, unless permission
from the Treasury was obtained thereto. The intend-
ing donor had made application for such consent, but
he died before it was obtained. It was held that the
gift was incomplete, that the executor of the intending
donor ought not to execute confirmatory transfers, and
that the shares belonged to the testator’sresiduary estate

In considering this vital issue of constructive delivery
to the intended donee, it may be of interest to mention
that in Brunker v. Perpetual Trustee Co., Lid., (1937)
57 C.L.R. 555, a point was raised which does not appear
to have been considered in any reported New Zealand
case ; that is, in whom is vested the property in the
paper on which is written a memorandum of transfer of
land held under the Torrens system ? Dixon J., with
whom Rich J. concurred, said :

The question is whether by his acts he [ie. the intending
donor, the transferor] has placed the intended donee in such
a position that under the statute the latter has a right to have
the transfer registered, a right which the donor, or his exe-
cutors, cannot defeat or impair. That delivery of the
transfer to the donee or the donee’s agents is a condition
which must be fulfilled before such a right will arise appears
to me to be clear. It is only by the control or possession of
the instrument that the transferee could effect registration
without any liability to interference or restraint on the part
of the transferor.  Further, I think that the donee must obtain
property in the piece of paper itself and property in the paper
could pass only by delivery (Cochrane v. Moore, (1890) 25
Q.B.D. 57) (ibid., 602).

The italics are mine.

That the property in the paper is a material factor
appears clear from In re Dickens, Dickens v. Hawksley,
[1935] Ch. 267, where the English Court of Appeal held
that the proceeds from the publication of Charles
Dickens’s Life of Christ, was to be shared equally between
the person in whom the copyright existed and the
person who owned the paper on which the book was
written.

"Dixon J. went on to say :

If property in the transfer remained in the transferor his
power of recalling it must also remain. For he would be
entitled to possession of the paper, he could refuse to present
it for registration and he could destroy it, (1937) 57 C.L.R.
555, 603).

Further, another principle appears to emerge from
Brunker’s case. When an intending donor hands the
duly executed transfer of land under the Torrens
system to his solicitor or agent with instructions to
register it, he has given the solicitor or agent a mere
mandate, which he can revoke at pleasure, and which
in the event of his death is automatically revoked.

A perusal of New Zealand cases shows that an intend-
ed donee often ‘“ misses the bus” because, when the
transfer is presented for stamping, it is held up for a
special valuation : in practice, it is often advisable for
the solicitor to interview the appropriate District
Commissioner of Stamp Duties on the question of valua-
tion, as soon as he has instructions to prepare the
transfer. A transfer of land or of shares in a company
must be stamped before it can be registered. A
transfer of Inscribed Stock is not liable to stamp duty,
but it may be liable to gift duty. It also appears
from decided cases that the question as to whether a
gift is complete or not does not depend in any way as
to whether or not a gift statement has been filed in the
Stamp Duties Office or gift duty paid. In Lowry’s
case, the deceased died on September 23, 1944 : he signed
the necessary gift statements on September 19, 1941,
and these were filed in the Stamp Duties Office on
September 26, 1941.  But nothing appears to have
turned on these facts. In the writer’s opinion they
were evidential merely of an intention to make gifts.
In this connection, see also the cases cited by North J,
in Buckland v. Commissioner of Stamp Duties, [1954]
N.Z.L.R. 1194, 1203.

Statute.—“ The first case reported in the series, “The
House of Lords Cases ”’, is Fordyce v. Bridges, (1847)
1 HL.C. 1; 9 E.R. 649, and it has quite a modern
flavour. = Their Lordships were asked to exclude
Scotland from the meaning of the words, ° United
Kingdom of Great Britain and Ireland 7, in a statute,
on the grounds that the enactment amended a purely
English Act treating of * tenants” in a sense not
recognized in Scotland.  Lord Brougham said : “ We
must construe this statute by what appears to have
been the intention of the Legislature. But we must
ascertain that intention from the words of the statute,
and not from any general inferences to be drawn from
the nature of the objects dealt with by the statute.”

The Common Law.—* Common law is nothing else
but common reason, and yet we mean not thereby
that common reason wherewith a man is naturally

endued, but that perfection of reason which is gotten
by long and continuall study.”—Sir Edward Coke,
Co. Litt. 394b.

Knowing the Law.—“ The knowledge of the lawe
is like a deepe well, out of which each man drawesth
according to the strength of his understanding. He that
reacheth deepest, he seeth the aimable and admirable
secrets of the law, wherein, I assure you, the ages of the
law in former times have had the deepest reach. And
as the bucket in the depth is easily drawne to the
uppermost part of the water, but take it from the water
it cannot be drawne up but with a great difficultie ;
so albeit beginnings of this study seem difficult, yet
when the professor of law can dive into the depth it is
delightfull, easie and without any heavy burthen, so
long as he keepe himself in his owne proper element.”
—Sir Edward Coke, Co. Litt. 71a.

-
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IN YOUR ARMCHAIR—AND MINE.

BY SCRIBLEX.

Marriage and Divorce.—The long-awaited report of
the Royal Commission on Marriage and Divorce, which
was set up in 1951, has now been reported.  The
Commission under the Chairmanship of Lord Morton
of Henryton held 102 meetings, hearing evidence of
sixty-seven organizations and forty-eight individunal
witnesses. There are one hundred and forty-nine
recommendations for England and eighty-one for Scot-
land made by it. In 1953, Mr Justice Finlay and a
representative of the New Zealand Bar both gave
evidence before the Commission in regard to our own
divorce practice. It is of interest, therefore, to find
that the most controversial topic of divorce before the
Commission is what is described as * divorce by con-
sent "', which presumably covers our divorce by separa-
tion, although the term as used in England will not
meet with entire favour from our divorce practitioners.
Nine members were in favour of a proposal that there
should be a provision for divorce in cases where, alto-
gether apart from the commission of a matrimonial
offence, the marriage had broken down completely.
Nine other members considered that this principle
ought not to be introduced into the law in England.
It would thus seem that the possibilities of overseas
enjoyment of this form of divorce (which has worked so
well in New Zealand) will be substantially delayed, if
ever accepted at all.  From some four years’ work and
a huge volume of evidence, there emerge only three new
proposed grounds for divorce—wilful refusal by a spouse
to consummate the marriage (instead of being a ground
for nullity), acceptance by a wife of artificial insemina-
tion by a donor without the husband’s consent, and the
fact that a spouse is a mental defective who has been
detained in an institution for mental defectives for at
least five years on account of his or her dangerous or
violent propensities and whose recovery from such
propensities is highly improbable.

Time Remembered.—One of our retired Judges who
was a fellow Cambridge undergraduate has always
asgerted that F. E. Smith, later Lord Birkenhead, had
the best brain of any legal man he ever met. Be this
as it may, “F. E.” both as advocate and judge was
not devoid of those failings manifest in others of the
human race. In ‘“ Random Notes” (Law Journal,
London : April 20, 1956), the author, in writing of the
appointment of Q.C.’s, mentions that there appears to
be, in recent times, only one instance of a deserving
applicant in England being refused the patent on per-
sonal grounds. This was the late Professor Jenks of
Cambridge, one of the four examiners who in 1896
examined “F. E.” for the B.CL. and (so Smith
believed) was responsible for giving him a Second Class.
The story (as told in ““ Random Notes ") is that, on
Smith failing to answer correctly a question at his
viva voce examination, Jenks advised him to improve
his knowledge of Real Property Law to which Smith
replied : ““1I came here to be examined, and not to
receive unsollicited advice .  Over thirty years later,
when “F.E.” had become Lord Chancellor, Jenks applied
for silk. He received a letter from the Lord Chancel-
lor’s secretary advising him that it was not the practice
to give silk to academic lawyers. He replied pointing
out that Dicey, Holland, and Pollock had all received
silk.  Thereupon, the secretary wrote apologizing for
his error : what he should have said was that silk was

only given to distinguished academic lawyers.  Birken-
head then proceeded to rub salt into the wound by mak-
ing W. S. Holdsworth a silk.  Holdsworth was certainly
by then a distinguished academic lawyer, but he, too,
had apparently been given a Second Class in 1896 at
the instigation of Jenks.

Sir Travers Humphreys.—Following the death of his
distinguished father, the Rt. Hon. Sir Travers Humph-
reys, Mr Christmas Humphreys found amongst his
papers the text of an unpublished talk given by him to
members of the Central Criminal Court Bar Mess in
October, 1948. The text has since appeared in [1956]
Crim. L.R. 297-304. Here are some of his views :

“ Do not ohject to evidence doubtfully admissible
merely for the sake of objecting. A jury is apt to
be suspicious of any attempt to keep from them
what may be the very thing they wish to hear. As
a rule, the defence would be well-advised to confine
their efforts to preventing anything being given in
evidence which may injure the accused. On the
other hand, do not be deterred from' taking any
objection, if you think your point is a good one, by
the fact that you have heard similar evidence given in
other cases without objection.”

“ Turning to the question of cross-examination I
would say let it be as short as you can make it.
Never put a question at random or without consider-
ing what you may be letting in by way of re-examina-
tion.”

“ When it comes to his speech the young barrister
will be given his head. He will be bound by no
rules-or regulations other than such as must apply to
all speakers. He must not misrepresent either the
evidence or the law but is free to put his client’s case
in the most attractive light possible. He will be
well advised to ignore the belief in the virtues of
prolixity evinced by the Bellman in the line from the
Hunting of the Snark : ‘ What I tell you three times
is true’, though some slight repetition is perhaps
more excusable in a speech to a jury than in an
argument to a Judge.”

““ It may help you if you get into the habit of using
the expression ‘My proposition of law is’ so and
80, or ‘ My submission in law is’. The use of such
legal terms will tend to clarify in your own mind the
proposition of law upon which you are asking for a
ruling. No effective argument ever yet came out
of a muddled head. Never make the mistake of
saying what your own belief or opinion may be.
The expression ‘I think’ should be banished from
the vocabulary of the advocate.”

“Unfairness will never lead to success, for Judges
and juries instinctively dislike it, so it may be said
that in the long run fairness pays, though it is not
on that account alone that I recommend it. Be
fair, but firm. Fairness and flabbiness are not
interchangeable terms.  While being scrupulously
fair to the other side, remember that you are briefed
to see that your client’s case is fully placed before
the jury. When you have done that you will have
performed your duty, no more and no less.”

His wide experience and his impartial outlook caused
Humphreys J. to be regarded by many as the greatest
eriminal law Judge of modern times.
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NEW ZEALAND LAW SOCIETY.

Annual Meeting.

The Annual Meeting of the Council of the New Zealand Law
Society was held on April 20, 1956.

The Societies represented were as follows: Auckland, Messrs
D. L. Bone (proxy), H. J. Butler, S. D. E. Weir, and H. R. A.
Vialoux ; Canterbury, Messrs P. Wynn Williams and A. L.
Haslam ; Gisborne, Mr K. A. Woodward ; Hamilton, Mr F. C.
Henry ; Hawkes Bay, Mr H. W. Dowling ; Marlborough, Mr F.
Noble-Adams ; Nelson, Mr H. G. Brodie; Otago, Messrs F. M,
Hanan and J. E. K. Mirams; Southland, Mr H. E. Russell;
Taranaki, Mr R. O. R. Clarke; Wanganui, Mr G. W. Currie
(proxy) ; Westland, Mr A. M. Jamieson, and Wellington, Messrs
A. B. Buxton, R. L. A. Cresswell, E. T. E. Hogg, and I. H. Mac-
arthur,

The President (Mr T. P. Cleary) occupied the Chair.
Treasurer (Mr D. Perry) was also present.

Election of Officers.— President : On the nomination of the
Wellington Society, Mr T. P. Cleary was re-elected President.

Vice-Presidents : The President informed the Council that
under the new Act, provision was made to elect not more than
three Vice-Presidents.  The Council was asked to first consider
whether it was desirable to have three Vice-Presidents. It was
unanimously resolved that, for the forthcoming year, the number
of Vice-Presidents be three. = The only three nominees, Messrs
A. L. Haslam (Canterbury), A. B. Buxton (Wellington), and
H. R. A. Vialoux (Auckland) were duly elected Vice-Presidents of
the Society for the ensuing year.

The President expressed his thanks to the Council for the con-
fidence shown in re-electing him as President.  He also thanked
Mr Buxton and Dr Haslam for the assistance received from them
over the year and Mr Vialoux for the interest he had always
shown in the work of the Council and the Society.

Hon. Treasurer : Mr D. Perry was re-elected.

Management Committee of the Solicitors’ Fidelity Guarantee
Fund : The Act, having been amended to provide for six members,
the following were elected : Messrs D. Perry, Sir Alexander John-
stone, Q.C., E. T. E. Hogg, G. C. Phillips, D. R. Richmond, and
A. T. Young.

Disciplinary Committee : Messrs J. B. Johnston, L. P. Leary,
Q.C., Sir William Cunningham, H. R. Biss, M. R. Grant, A. N.
Haggitt, W. E. Leicester, and A. C. Perry were re-appointed.

Finance Commitiee : Messrs D. Perry, E. T. E. Hogg, G. C.
Phillips, D. R. Richmond, and A. T. Young were elected.

Library Committee, Judges’ Library : Mr F. C. Spratt, having
resigned from this Committee, Messrs I. H. Macarthur and H. R.
C. Wild were elected.

Joint Audit Commattee ; Messrs J. R. E. Bennett and F. B.
Anyon were re-elected.

Legal Education Committee : Messrs H. J. Butler, G. G. Briggs,
and N. M. Izard having resigned from the Legal Education Com-
mittee, Messrs H. R. C. Wild, A. C. Perry, K. W. Tanner, and N.
Wilson were elected.

Conveyancing Committee : Messrs S.J. Castle, J. R. E. Bennett,
and G. C. Phillips were re-elected.

Costs Committee : Messrs E. T. E. Hogg, D. R. Richmond and
D. W. Virtue were re-elected.

Members of Law Revision Commattee : Sir Wilfrid Sim, Q.C.,
and Mr H. J. Butler were re-elected.

It was resolved that a letter be sent to Mr C. P. Richmond and
Mr F. C. Spratt expressing the thanks of the Society for the
valuable services given by them during 1955 as deputizing mem-
bers on the Law Revision Committee.

Legal Education.—A letter was received from the Registrar of
the University of New Zealand advising, inter alia, that regula-
tions have now been made reducing the Arts Units to four : that
discussions were still proceeding as to the syllabus: that the
amendments to the Act to provide for additional membership to
the Council of Legal Education and to enable its recommenda-
tions to be sent direct to Senate would be enacted early in this
Session.

The

Probate Forms.—The Canterbury Society wrote enclosing two
specimen Probate forms which were used by the Otago Seciety,
but, when submitted to the Registrar at Canterbury, he noted
certain alterations which would be required in his District.

Members reported that what is acceptable by one Registry is rarely
approved by a Registrar in another Registry. Considerable
inconvenience was thus caused as a result of the required varia-
tions. The matter was left to the Standing Committes, to take the
necessary action.

Separate Court of Appeal.—The following letter was received
from the Hon. the Attorney-General :

“ 20th December, 1955.

““ You will recall that earlier this year you brought a deputa-
tion to me from the New Zesaland Law Society, on the question
of the establishment of a Permanent Court of Appeal. I
told you then that I was not in a position to give you an im-
mediate decision, but I hoped that a decision could be made
before the end of this year.

“T am writing to let you know that I have not yet been able
to arrange for this question to be dealt with by Cabinet. = I
hope that I will be able to obtain & decision early next year, but
I wanted to let you know that, although other matters have
been given higher priority, I bave not forgotten that the Society
and others are concerned to have this matter settled one way or
the other as soon as possible.”

Tt was said the congestion in the Courts in Wellington in non-
jury cases had never been worse than at present.  Canterbury
members said & similar position existed in their district.

Law Council of Australia—Biennial Conference.—An invitation
was received from the Law Council of Australia inviting New
Zealand practitioners to attend its Conference to be held ab
Melbourne from July 15 to July 21, 1957.

Tt was decided to circulate the information to District Societies.

Commonwealth and Empire Law Conference.—The Canadian Bar
Association, Ottawa, wrote advising that its Executive Committee
extended an invitation to the New Zealand Society to participate
in & second Commonwealth and Empire Law Conference to be
held in Canada in 1960. It was resolved that the Canadian
Bar Association be advised that the Council of this Society sup-
ports the suggestion, but that it is too early yet to say what part
New Zealand would be able to take.

Estate and Gift Duties Act 1955, s. 5. (1) (j).—The following
letter was received from a member of the Wellington Society :

“ 17th April, 1956.
‘I wish to bring to the notice of the Society the judgment of
the Privy Council in the case of Ward v. Commissioner of

Inland Revenue. I enclose herewith & copy of the judgment

[see [1956] N.Z.L.R. 367]. The decisions of the Courts in

New Zealand appear in [1955] N.Z.L.R. at p. 361.

“‘ This case raised for the first time in relation to s. 5 (1) (j) of
the Death Duties Act, 1921, a clear cut issue of ‘ commercial
transaction ’ that is a sale for full consideration.  In earlier
cases, as noted in the decision of the Privy Council the topic
had been raised : see Russell’s case and Craven’s case, in each of
which the Court held that the transaction was not a transaction
for full consideration, but did not express any view upon the
general question whether such a transaction would lie outside
the section.

“Reference may be made to Adams’s Death Duties, 2nd Ed.,
98, 99, for a discussion of these and other cases. :

““The section in question is now s. 5 (1) () of the Estate and
Gift Duties Act, 1955.  In my respectful submission, the law
should be altered so as to bring it into line with s. 7 of the Death
Duties Act 1853 (U.K.) which deals with a ‘disposition of
property not being a bona fide sale’ ; and s. 38 (2) (c) of the
Customs and Inland Revenue Act 1883 (U.K.) which deals
with ¢ property passing under . . . a voluntary seftlement.’

“It appears to me essentially unsound, and outside the real
purpose of such legislation, that a property the subject of a
bona fide sale for ample consideration should be made part of
the notional estate of the transferor as is the property in Ward’s
case.

““I write in the hope that the Society may see fit to make re-
presentations to the Government along these lines.” )
It was resolved that the matter be left to the Standing Com-

mittee, .
(To be concluded.)




