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TESTAMENTARY PROMISES: PROMISE TO RE- 
MUNERATE BY DEVISE OF REALTY. 

BE T judgments in the Court of Appeal in Pyne, 
Gould, Guinness, Ltd. v. Ramsay, delivered on 
April 24, deal mainly with questions of fact ; but 

they contain some interesting dicta which may be found 
useful in considering future possible claims under the 
Law Reform (Testamentary Promises) Act 1949. 

An action under the Law Reform (Testamentary 
Promises) Act 1949 was heard before the learned Chief 
Justice at Christchurch on July 19, 1955, and his oral 
judgment was that there should be paid to the plaintiff 
out of the residue of the estate of the deceased the sum 
of &2,370. The executors appealed against that judg- 
ment, but the appeal wa,s limited to the quantum of 
this award. 

The facts, which were not seriously in dispute, were 
set out in the judgment of McGregor J., as follows : 

In June, 1949, the deceased, who was then a poultry 
farmer, approached the respondent with the suggestion 
that she should come to him as a housekeeper. He said 
that he intended to sell the poultry farm and purchase 
a small home ; and that he would leave the home to 
whomsoever was looking after him at his death. The 
situation was to be without remuneration, but the 
employee would be able to earn a small amount for 
necessaries from sewing or work of a like nature. The 
respondent accepted this promise and commenced work 
about June, 1949. In $arch, 1950, the poultry farm 
was sold, and a property at 7 O’Brien’s Road was pur- 
chased for g2,250. After the purchase of this property, 
the deceased repeated his promise, and arranged to see 
his solicitor to give effect to the promise by will. He 
did actually see his solicitor, but certain difficulties 
were encountered. Shortly before the death of the 
deceased (which occurred as a result of an accident on 
March 29, 1954) the matter was again discussed, and 
the deceased promised to arrange the matter by the 
execution of a new wiI1. The learned Chief Justice 
accepted the evidence on this aspect of the case, and 
with his findings the Court of Appeal agreed. 

The result was that the respondent gave service to 
the deceased over a period of four years and nine months 
without remuneration, except to the extent of ;E125 
paid by the deceased on the respondent’s behalf for 
medical and hospital expenses and the value of furniture 
bequeathed to the respondent by the will of the 
deceased. 

The deceased was survived by his wife, from whom 
he was separated and to whom he had been paying 
maintenance at the rate of %2 15s. a week. In the life- 
time of the deceased, the wife had also the free occu- 
pation of a property at 41 Cashmere View Street. In 
addition, the deceased was survived by three daughters 
and a son : two of the daughters were married and 
there was nothing before the Court to indicate that any 
of the children was in necessitous circumstances. 

The net value of the estate of the deceased, after 
providing for estate and succession duties, was $9,341. 
By terms of his will, the respondent received furniture 
valued at $225 ; the widow received the Cashmere View 
Street property valued at 22,215 ; and the residue was 
devised and bequeathed to the widow during her life 
and widowhood, with remainder to the children in 
equal shares. Apart from any award made in this action, 
it seemed that the residue would amount to approxi- 
mately $6,800 less costs and administration expenses. 

Since the death of the deceased, the O’Brien’s Road 
property had, by arrangement, been sold and the net 
proceeds amounted to $2,720. The award in favour 
of the respondent was of that sum, less the benefits 
already received by the respondent-cash payment, 
;E125, and furniture, e225-making a net sum of $2,370. 

It was common ground that the respondent had 
rendered to the deceased services in his lifetime and had 
proved an express or implied promise by the deceased 
to reward her for her service or work by making some 
testamentary provision for her ; and, further, that the 
deceased had failed to make that testamentary pro- 
vision. It was further agreed between the parties 
that the promise made by the deceased related to real 
property : the property at O’Brien’s Road. 

The quantum of the award in the Court below was 
challenged on the ground that, although the statute 
secures enforcement of a moral claim, the basis must be 
a proper reward for services, so that a specific promise 
is enforceable only subject to its reasonableness. It 
was contended that, in exercising its discretion, the Court, 
in the absence of the promisor, the deceased, must take 
great care in assessing the nature of the promise and the 
value of the services ; and, here, though the promisee 
performed her part up to the death of the deceased, 
she was deprived, by an unfortunate accident, of the 
opportunity to carry out her obligations for the period 
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contemplated by the parties. As her services covered 
a period from June, 1949, to the end of March, 1954, 
the award represented &lO a week and keep, which, 
it was submitted, was in excess of a proper reward for 
the services rendered. 

Their Honours pointed out that every case under 
the Law Reform (Testamentary Promises) Act 1949 
must be decided on its own facts and services. 

Mr Justice McGregor expressed what was, in general, 
the view expressed by the other members of the Court 
in the present case when he said : 

. . . the respondent gave services over a period of four years 
and nine months. While the actual value of these services 
might not amount to more than 51,000, it must he remem- 
bered, and it seems to me that it is of prime importance, 
that by the nature of the arrangement the benefit to the 
respondent might or might not have been adequate reward 
for the services to be performed. It may well have been 
that, by reason of the deceased’s longevity, the services to 
obtain any reward might have extended over a long period of 
years. The promise was to be performed only in the event 
of the respondent’s continuing in service until the death of 
the deceased. After a period of years, it may well have 
been that ill-health might have prevented the respondent 
from continuing in the service of the deceased, or infirmity 
of the deceased may have made the services so arduous that 
the respondent could not continue. In the event of the 
employment ceasing for any reason before the death of the 
deceased, she would have been entitled to nothing. It does 
seem, therefore, that the benefit to the respondent might 
have been, as has in fact happened, more than commensurate 
with the services rendered, or, on the other hand, might 
have been to a very great extent illusory. 

Mr Justice Shorland considered that to value the 
services rendered, on the basis of housekeeper’s wages 
for the period covered, was to ignore the facts that the 
services included an obligation to continue them for the 
lifetime of the deceased, and were for seven days in 
the week with no “ day off” for regular holidays. He 
added : 

The value of the services rendered was, I think, further 
enhanced by the fact that it was given on terms which gave 
the deceased the use in his lifetime of the money which other- 
wise he would have expended in housekeeper’s wages. . . . A 
circumstance in the present case of importance is, I think, 
that the respondent, in return for the promise, undertook 
the obligation of caring for the deceased for life. . . . The 
real risk of the services being generous in relationship to the 
ultimate reward was accepted by the respondent ; and I 
do not consider that the fact that fate has to some extent 
reversed this aspect of the matter should operate to effect a 
substantial reduction in what otherwise would be the reason- 
able sum to be awarded. 

Their Honours, after carefully analyzing the findings 
of fact made in the Court below, were all agreed that 
the discretion conferred upon the Court had been pro- 
perly exercised by the learned Chief Justice, and that 
the award made in the Court below should not be 
altered ; but Gresson and Shorland JJ. were of the 
opinion that it should be varied in respect of succession 
duty on the amount awarded, which should be borne by 
the respondent. On this topic, their Honours were agreed 
that this point seemed to have been overlooked. Under 
the provisions of s. 4 (2) of the Law Reform (Testa- 
mentary Promises) Act 1949, the amount allowed by 
order of the Court is to be treated as if the provisions 
of the order had been part of the will of the deceased. 
Under cl. 5 of the deceased’s will, all estate and succes- 
sion duties were payable out of the residue of estate. 
The effect of the order would be to increase such succes- 
sion duties, owing to the respondent’s benefit being 
assessable as one to a stranger in blood. 
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While all their Honours had agreed that the quantum 
of the award itself should not be disturbed, Gresson and 
Shorland JJ. considered it was not inequitable that the 
respondent should herself bear the succession duty 
on the amount awarded her by the Court. The award 
should accordingly be further diminished by the amount 
of the succession duty to be assessed on the award. 
McGregor J. did not think this was contemplated by the 
deceased, or that it was a term of the promise that the 
transfer of the property would be free of succession 
duty. He would, therefore, include in the order a 
provision that any additional succession duty assessable 
in respect of the benefit to the respondent under the 
order of the Court should be chargeable to the 
respondent. 

The order of the Court below that the respondent 
was entitled to receive %2,370 out of the residuary 
estate of the deceased was accordingly varied to the 
extent that the executors should pay her that amount, 
less any succession duty which became payable upon or 
in respect of the Court’s award to her. 

So much for the findings of fact by the Court of 
Appeal. 

By far the most interesting parts of the judgments 
are the observations (mostly obiter) of their Honours 
in relation to questions of law which arose in the course 
of the discussion. 

The province of the Court of Appeal in respect of an 
appeal in action under the Law Reform (Testamentary 
Promises) Act 1949 is set out in the judgment of the 
Court. of Appeal in Gurtery v. Smith, [1951] N.Z.L.R. 
105, 121 ; [1951] G.L.R. 58, 65 : 

We think that, on an appeal under this Act, in a case where 
no amount of money has been specified in the promise and 
all the circumstances of the case have to be considered, it 
would be proper to adopt the rule followed in cases under the 
Family Protection Act 1908, as set out in the judgment of this 
Court in Rose v. Rose and Rose, [I9221 N.Z.L.R. 809 : 

“ on an appeal the discretion of this Court is substituted 
for that of the Supreme Court, so that this Court is free 
to deal with the whole matter as the interests of justice 
demand. In exercising its discretion this Court would 
give, of course, due weight to the opinion of the Court 
below, but it is not fettered in any way by that opinion” 
(ibid., 815). 

Mr Justice Gresson made some observations on the 
Court of Appeal’s view, as expressed in that passage 
that, on an appeal, such as the one now before the 
Court, the discretion of this Court is to be substituted 
for that of the Supreme Court. He said : 

For myself, I think it is a matter for regret that, 
on appeals under the Family Protection Act 1908, 
the discretion of the Court of Appeal is substituted 
for that of the Supreme Court ; still more do I regret 
t,hat it has now been decided that, on appeals under 
the Law Reform (Testamentary Promises) Act 1949, 
the discretion of the Court of Appeal is to be sub- 
stituted for that of the Supreme Court. Proceedings 
under the latter Act are (unlike those under the 
former Act where the proceedings are by way of 
originating summons and the evidence normally 
given by affidavit) by way of action, and in the 
Supreme Court the witnesses are seen and heard. 
I should myself have preferred the adoption of the 
principle enunciated by the House of Lords in Ecans 
v. BurtZum, [1937] A.C. 473 ; [1937] 2 All HR. 646, 
that 
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“While the appellate Court in the exercise of its 
appellate power is no doubt entirely justified in 
saying that normally it will not interfere with the 
exercise of the ,Judge’s discretion except on grounds 
of law, yet if it sees that on other grounds the decision 
will result in injustice being done it has both t’he 
power and the duty to remedy it ” (ibid., 480 ; 
650, per Lord Atkin). 

It is a sound principle and has the support both of 
the case cited and of ,-Charles Osenton and Co. v. 
Johnston, [1942] A.C. 130 ; 119411 2 All E.R. 245, 

that the exercise of judicial discretion ought not to 
be interefered with by an appellate Court, except 
where it can be seen that no weight or not sufficient 
weight has been given to relevant and important 
considerations and that interference is warranted to 
prevent injustice. 

His Honour, in obedience to the rule laid down in 
Gartery v. Smith, proposed to consider the case on that 
basis, but, at the same time, to give very considerable 
weight to the opinion of the Court below. He con- 
cluded that the discretion of that Court had been pro- 
perly exercise8 and the award should stand, subject 
only to the deduction for succession duty to which 
reference has been made. 

In examining the effect of s. 3 of the statute on a 
promise to devise realty, Gresson J. said that s. 3 (1) 
of the statute provides that’ when a claimant. proves 
an express or implied promise by the deceased to reward 
“ by making some testamentary provision for t,he 
claimant ” the claim shall be enforceabIe to t,he extent 

to which the deceased has failed to make that testa- 
ment’ary promise or otherwise to remunerate the 
claimant 

as if the promise were a promise of payment by the deceased 
in his lifetime of the amount specified or, if no amount is 
specified or the promise relates to real property or to personal 
property other than money, of such amount as may be reason- 
able having regard to all the circumstances of the case . . . 

and to the particular circumstances enumerated in the 
section. His Honour said that the testator did fail 
to make “ that ” provision, i.e., the particular provision 
promised ; the promise related to real property : accord- 
ingly, it was enforceable as if it were a promise “ of 
such amount as may be reasonable “. His Honour 
continued : 

Though s. 3 (1) contemplates an unftilfilled promise sounding 
in real and personal property being made good by an award 
of the Court of “ such amount as may be reasonable “, that 
is, by an award in money, the subsection must, in my opinion, 
be read in conjunction with subs. (3), which enlarges the 
powers of the Court “ where the promise relates to any real 
or personal property which forms part of the estate of the 
deceased at his death” by providing that the Court may 
in its discretion instead of awarding “ a reasonable sum ” 
make an order vesting the property in the claimant, or direct- 
.ing it to be transferred or assigned to him as to the whole or 
as to part of the particular property. 

In this case, had the property been retained unsold and 
constituted part of the assets of the estate at the time the 
action was heard, I am of the opinion that the Court might 
properly have exercised its discretion by making an order 
vesting the property in the plaintiff, though in such case 
it would have been proper that such vesting should have 
been conditional upon the plaintiff vacating the bequest of 
the furniture and making payment of, or otherwise giving 
credit for, the amount she had received from the test&or in 
his lifetime in money. The order made in the Supreme 
Court has notionally effected this. 

In considering the construction and effect of s. 3 (l), 
Shorland J. discussed Nealon v. Public Trustee, [1949] 
N.Z.L.R. 148 ; [1949] G.L.R. 85. He said : 

The Law Reform (Testamentary Promises) Act 1949, under 
which the present claim falls, replaced s. 3 of the Law Reform 
Act 1944, which was considered by this Court in Nealon v. 
Public Trustee, [I9491 N.Z.L.R. 148 ; [1949] G.L.R. 85. The 
judgment in that case was delivered in December, 1948. The 
1949 statute adopted the whole of subs. (1) of s. 3 of the Law 
Reform Act 1944, with additional words specifically dealing 
with a testamentary promise which related to real property 
or to personal property and including such a promise in the 
category of promises to be dealt with 

in the same manner and to the same extent as if %he 
promise of the deceased were a promise for payment by the 
deceased in his lifetime . . . of such amount as may be 
reasonable, having regard to all the circumstances of the 
case, including in particular . . . . 

The new section then repeats the enumeration of circumstances 
formerly contained in subs. (1) of s. 3 of the 1944 Act, with the 
addition of a further circumstance-namely, “the value of 
any real or personal property specified in the promise.” 

The learned Judge went on to say that the 1949 Act, 
in s. 3 (3), contains a new and additional power con- 
ferred upon the Court by providing- 

(3) Where the promise relates to any real or personal pro- 
perty which forms part of the estate of the deceased on his 
death, the Court may, in its discretion, instead of awarding 
to the claimant a reasonable sum as aforesaid,- 

(a) Make an order vesting the property in the claimant or 
directing any person to transfer or assign the property to 
him; or 

(b) Make an order vesting any part of the property in the 
claimant or directing any person to transfer or assign any 
part of the property to him, and awarding to the claimant 
such amount (if any) as in its opinion is reasonable in the 
circumstances. 

Nealon’s ca’se concerned a promise relating to real 
property ; a’nd the question before the Court was 
whether or not the Court had jurisdiction under the 
1944 Act to make an order vesting the property covered 
by the promise in the claimant. The Court held that 
there was no jurisdiction to make such an order ; and that 
the only power was to make an award upon the fictional 
basis of a promise by the deceased for pa.yment by him 
in his lifetime of such amount as may be reasonable 
having regard to all the circumstlances of the case, 
including in particular the circumstances enumerated 
in the section. The circumstances enumerated in that 
section did not’ include “ the value of any real or personal 
property specified in the promise ” ; and, in his judg- 
ment in Nealon’s case, Finlay J. said : 

It may or may not be that the value of the property 
promised should be taken into consideration in determining 
what is reasonable ; but that question was not argued, and I 
therefore express no opinion upon it (ibid., 162 ; 91).] 

Mr Justice Shorland continued : 

The value of the property promised would be one circum- 
stance in “ all the circumstances of the case” under the 
1944 Act; but it was not one of the circumstances in the 
enumeration of circumstances to be included “ in particular ” 
in all the circumstances of the case. 

It is, I think, clear that the 1949 Act was passed to meet 
some of the points raised by the decision in Nealon’s ca.~e ; 
and, from the inclusion of the value of the property in the 
enumeration of circumstances to be included in particular in 
the consideration of all the circumstances of the case, it follows 
that that circumstance is, under the 1949 Act, an important 
circumstance to be considered with all the other circumstances 
in arriving at the reasonable sum to be awarded. 

His Honour concluded by saying that the inclusion 
of the discretionary power to make an order vesting 
the property in the claimant, instead of awarding a 
reasonable sum in the case of a promise relating to real 
or personal property, suggested that in certain circum- 
stances the assessment of the reasonable sum upon the 
basis provided for in s. 3 (1) may be equivalent to the 
va.luo nf the property. 
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SUMMARY OF 
AGED AND INFIRM PERSONS PROTECTION, 

Authority of Supreme Court asked by Manager of Estate for Sale 
of Protected Person’s LanLProtected Person a Mental Defective 
at Time of Application-Such Sale adeeming Specijic Devise in 
Such Person’s Will--Proceeds of Sale passing under Will to Per- 
son other than Devisee-Sale in Interests of Protected Person’s 
Estate-Order made preserving Proceeds of Sale to Beneficiaries 
under Will in Same Interests as ij Land not sold-Aged and 
Infirm Persons Protection Act 1912, ss. 11, 22, 27 (2). In 
September, 1964, a protection order under the Aged and Infirm 
Persons Protection Act 1912, was made in respect of F., and M. 
was appointed manager of her estate. Later, F. became an 
inmate of an institution under the Mental Health Act 1911. 
In November 1955 an order was made giving M. leave to mort- 
gage certain property but not to sell. On the present applica- 
tion by M. to sell the property, M. stated that she had been 
informed by F. that the latter had made her will in the Public 
Trust office and had left this particular property to M. At 
the hearing of the application, the learned Judge directed the 
Public Trustee to produce F.‘s will for perusal. Held, That a 
perusal of F.‘s will showed that the conversion of the property 
into money would adeem a specific devise depriving a legatee of 
the support of a charge on that property, and the money repre- 
senting the sale or some portion of it, would, under the disposi- 
tions of the will, pass to a person other than the specific devisee ; 
nevertheless, the evidence showed that a sale of the property 
was proper in the interests of F.‘s estate. An order was made 
empowering M. to sell the property ; and a further order was made 
(for what it might be worth) that the proceeds of the sale ofthe 
land, or so much as should remain, should be deemed to repre- 
sent F.‘s interest in the land, to the intent that the beneficiaries 
under her will should take the same interests in such proceeds, 
or such portion of them as remained, as they would have taken 
in the land if it had not been sold. (Inre W., [1954] N.Z.L.R. 
183, and In re P., 119561 N.Z.L.R. 283, referred to.) Obser- 
vations on the need for the enactment of a statutory provision 
similar to s. 123 of the Lunacy Act 1890 (U.K.), by virtue of 
which it can be ordered that a devisee shall have the same in- 
terest in any moneys arising from the sale as that devisee would 
have had if there had been no sale ; and to give authority to the 
Court to require disclosure to the necessary extent of the will of a 
mental patient or of a protected person. In re F. (A Protected 
Person). (S.C. Wellington. May 29, 1956. Gresson J.) 

ANIMALS. 
Dogs-Injury done by Dog-Liability of Owner-Dejences 

open to Him--Dogs Registration Ad 1908, s. 27. In an action 
against the owner of a dog, brought under s. 27 of the Dogs 
Registration Act 1908, three defenoes are available : (i) trespass 
(ii) contributory negligence subject to the provisions of the Con- 
tributory Negligence Act 1947 ; and (iii) no escape of the dog 
from control. An insufficient securing is equivalent to an 
escape from control, and it is a question of fact in each case 
whether, in all the circumstances, there was a sufficient degree of 
securing. In the circumstances of this case, having regard to 
the dog’s disposition when on the chain, the length of the chain, 
and the situation in which he was kept, the dog was not suffi- 
ciently secured, and the defendant was liable for the injuries 
caused by his dog to the plaintiff. (Chittenden v. Hale, [1933] 
N.Z.L.R. 836; [1933] G.L.R. 742; Wilkins v. Manning, (1897) 
13 N.S.W. W.N. 220; Simpson v. Bannerman, (1932) 47 C.L.R. 
378 ; Read v. J. Lyons & Co., Ltd., [1947] A.C. 156 ; [1946] 2 All 
E.R. 471, and Rands v. McNeil, [1955] 1 Q.B. 253 ; [1954] 3 All 
E.R. 593, referred to.) Christian v. Johannesson. (SE. 
Wellington. May 31, 1956. Cooke J.) 

BUILDING CONTRACT. 
Time for Completion. 100 Solicitors’ Journal, 275. 

COMPANY LAW. 
Company in Financial Difficulties. 100 Solicitors’ Journal, 

289. 

Unpaid Creditor of a Company. 100 Solicitors’ Journal, 272. 

CONTRACT. 
Constrzlction-Contractor doing Work for Board-Pile-driving 

Fra’rame made available to Contractor-Statement that Minor Repairs 
Required before Frame usable--Costs of Repairs to be borne by 

RECENT LAW. 
Contra&n--Celzeral Provision in Co&ract dealing with All Plant- 
Special Provision in Specijications relating to Frame-Both 
Documents to be read together to ascertain Intention of Parties- 
Board’s Duty to make Frame available to Contractor without 
Responsibility for Its Condition. A dispute arose between the 
parties as to the responsibility for the cost and delay arising in 
the erection of the work being done under contract for the Board 
from the condition of a pile-driving frame referred to in the 
specification accompanying the contract. This frame suffered 
a breakdown. Two paragraphs were relevant to the matter in 
dispute : (a) para. 2 in the printed general conditions of contract 
which were annexed to the deed, and formed part of the contract 
between the parties, and (b) para. 6 in the cyclostyled specifica- 
tion referring to this contract alone, which was similarly annexed 
to the deed, and formed part of the contract between the parties. 
These paragraphs are set out in the judgment. The dispute 
was referred to an arbitrator who, in a Case Stated for the opinion 
of the Court, “ Whether upon the construction of the contract 
documents the Board’s duty to the contractor in respect of the 
pile frame was : (a) To make such frame available for use by the 
contractor but without any responsibility for its condition ; or 
(b) To make available to the contractor a frame suitable for use 
in the contract works or capable of being put in such condition 
with only minor repairs “, Held, 1. That, upon the true 
construction of the general conditions of the con$ract and para. 6 
of the specifications, read together, the Board undertook merely 
to provide a certain specified frame, presently available, the state 
of which was described, and, at that point, the contractor be- 
came obliged by virtue of para. 2 of the general conditions, to 
inspect it and form his own opinion as to any statement of fact 
made about it ; and that thereafter the contractor must. be held to 
have made such an inspection, and to have satisfied itself of the 
accuracy of the statement before tendering. 2. That, accord- 
ingly, the Board’s duty to the contractor was to make the frame 
available to the contractor but without any reeponsibility for its 
condition. (S. Pearson & Sons, Ltd. v. Dublin Corporation, 
[1907] A.C. 351, applied.) In re An Arbitration, Poverty Bay 
Catehment Board and E.D. Kalaugher and Co., Ltd. (S.C. 
Gisborne. June 18, 1956. Turner J.) 

EQUITY. 
The Doctrine of Election. 100 Solicitors’ Journal, 334. 

FAMILY PROTECTION. 
Tim8 for making Applicatiolt-Applplicatior. for Extension- 

Transmission and Tralzsfer of Only Remaining Asset, executed by 
Executor in juvour of Solp Beneficiary and held Unregistered with 
Certifioate of Title by Beneficiary’s Solicitors-Application for 
Extsnsion made One Month later-Application made after Final 
Distribution of Estate-Family Protection Act 1955, s. 9 (l)- 
Land Trarqfer Act 1952 s. 123 (I). The testatrix died on 
August 23, 1953, leaving a will specifically devising a freehold 
property (the main asset of the estate) to her only surviving 
child, who was appointed executrix. She was survived also by 
A., her second husband. The named executrix having died, 
probate of her will was granted to W., her executor and sole 
beneficiary. On December 20, 1955, W. signed an application 
for transmission to him of the freehold property, and, on the 
same date, he signed a transfer as registered proprietor by virtue 
of such transmission to himself as transferee as sole beneficiary ; 
and these documents in registrable form, together with the 
certificate of title, were forwarded to the Wellington agents of 
the transferee’s solicitors for registration, which, however, was 
not effected, when A. commenced proceedings for further pro- 
vision out of the estate of the testatrix. Upon an application 
by A., under P. 9 of the Family Protection Act 1955, two years 
one month after grant of probate, for an order extending the 
time for making application for further provision, Held, 
refusing the application, That the application was made after 
the final distribution of the only asset in the estate, as the trans- 
mission, transfer, and title were in the hands of the devisee’s 
solicitor for registration, and the trustee had done all in his 
power to complete the transfer to the devisee and to complete 
the distribution of the estate ; and that anything remaining to 
be done could be done by the devisee. (Commissioner of 
Stamps v. Todd, [I9241 N.Z.L.R. 345; [I9231 G.L.R. 505 ; 
Scoones v. Galwin and Public Trustee, [1934] N.Z.L.R. 1004 ; 
[1934] G.L.R. 777, and Kennedy v. Ticlcner, [1950] N.Z.L.R. 62, 
applied.) Anderson v. Williams. (S.C. Wellington. June 
15, 1966. McGregor J.) 
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Lost correspondence, missing confirmations, “mislaid” orders, 
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:g;:::::: 
forgotten addresses, unfiled documents . . . how much is your filing 

:::::::::::: system costing you in nervous strain? How much in hard cash? 
.,...:..... ::::::::::::: And how does your harrassed staff feel about it? 

FILE-FAST - “ Fast” for speedy filing - and “ Fast” for secure 
filing. Insertion or removal of any sheet without disturbing remain- 
der of the file -all held “ Fast” in four-post filing clip. Compact, 
inexpensive and so simple to use that even the greenest clerk 

Everybody’s happy! And the cost is 
negligible in terms of your annual 
overhead. Write, phone or call your 

n 
nearest Armstrong & Springhall 
branch for details. 

ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand 

ADDING MACHINES . ACCOUNTING MACHINES l ADDRESSOGRAPH MACHINES 
CALCULATING MACHINES l 

&STEMS 
DUPLICATORS AND SUPPLIES . FILING 

l POSTAL FRANKING MACHINES l STEEL OFFICE FURNITURE . TIME 
RECORDERS l TYPEWRITERS AND SUPPLIES 

Wellington, Auckland, Christchurch, Dunedin, Whangarei, Hamilton, New Plymouth, Wanganui, 
Palmerston North, Mastertor, Nelson, Timaru, Invercargill, Suva, 
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(South Pacific) Limited 
TOTAL ASSETS 

CONFIDENCE 
APPROX. tl MILLION 

- rash from the rrkction 01 n Bwk with pm. 

SWSJ+W outlook ad n&h c+v+wc~~ irr nhptirrg 

its ties to cbmging neds of its rwlomrrs. S&t INDUSTRY and TRADE U lea& iu a+naMility rind rec4i)‘r th nuni- 

mum in r$hi-t~y. Head Office: 

154 Featherston Street, 

THE NATIONAL BANK Branches at 

Auckland and Christchurch 

OF NEW ZEALAND LIMITED Representatives throughout New Zealand 

Established- I 8 ~2 

in New Zealand 
(A Society Incorporated under The Religious and 

Charitable Trusts Act, 1908) 

HEADQUARTERS : 90 RICHMOND ROAD, 

AUCKLAND, W.l. 

President : THE MOST REVEREND R. H. OWEN, D.D. 
Primate and Archbishop of New Zealand. 

THE CHURCH ARMY is a Society of the Church of England. 

It helps to staff Old People’s Homes and Orphanages, 
Conducts Holiday Camps for Children, 
Provides Social Workers for Military Camps, Public Works Camps, 

and Prisons. 
Trains Evangelists to assist in Parishes, and among the Maoris. 
Ccnducts 3Iissions in Town and Country. 

LEGACIES for Special or General Purposes may be safely entrusted to- 

The Church Army. A Church Army Sister is a friend to 
young and old. 

FORM OF BEQUEST: 

“ I give to the CHURCH ARMY IN NEW ZEALAND SOCIETY of 99 Richmond Road, Auckland, W.l. [Here insert 

particulars] and I declare that the receipt of the Honorary Treasurer for the time being, or other proper officer of 
the Church Army in New Zealand Society, shall be sufficient discharge for the same.” 
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FOREIGN LAW. 
The Non-Enforceability of Foreign Laws. 221 Law Twlzes, 

172, 156. 

HIRE-PURCHASE AGREEMENT. 
Undertaking by Owner of Vehicle that if Conditional Purchaser 

paid Insurance Premium in respect thereof to Owner, Owner 
would effect Insurance or Renewal thereof-Consideration for 
Such Undertaking i?a All Consideration given by Coltditional Pur- 
chaser under Agreement-Failure of Owner to pay to Insurance 
Company Premium received from Conditional Purchaser- 
Vehicle destroyed during Consequent Lapse of Policy-Owner 
liable in Damages to Conditional Purchaser. Where, in a con- 
tract of hire-purchase, the owner has undertaken that if the 
conditional purchaser, by direction of the owner, pays the in- 
surance premium in respect of the hired vehicle to the owner 
instead of to the insurer, the owner will effect the insur- 
ance or the renewal thereof, the consideration for the undertaking 
to effect the insurance is to be found in all the consideration 
given by the conditional purchaser by virtue of the hire-purchase 
agreement. (McNeiZZ v. Millen & Co., Ltd., [1907] 2 I.R. 328, 
and Heron v. Person, (1887) N.Z.L.R. 5 S.C. 416, followed.) 
Consequently, when the conditional purchaser paid the author- 
ized agent of the owner of the vehicle the amount of the insur- 
ance premium payable by him under the hire-purchase agree- 
ment, he was performing a promise contained in the contract- 
to keep the vehicle insured ; and that, by the terms of the hire- 
purchase agreement, the owner had bound itself in the event of 
its cccepting from the conditional purchaser the amount of eny 
premium, to renew the policy and pay the premium ; and, on its 
failure to renew the policy and pay that premium, it was liable 
to the conditional purchaser in damages when the vehicle, in its 
uninsured state, was destroyed in an accident and the insurance 
company disclaimed liability on the ground that the policy had 
lapsed. (P&her v. Leyland Motors, Ltd., [1932] N.Z.L.R. 
449 ; 119321 G.L.R. 95, referred to.) W. A. Bennett, Ltd. v. 
Puna. (S.C. Napier. May 23, 1956. Turner J.) 

INTERNATIONAL LAW. 

Diplomatic Protection and Recourse to International Tribunals. 
106 Law Journal, 276. 

MUNICIPAL CORPORATION. 

Meeting-Committee Chairman-No Power to remove Such 
Chairman without discharging him from Committee-Point of 
Order-Fact of Proposed Resolution Ultra Vires constituting 
Point of Order-Assumption of Chair by Deputy-Mayor at Council 
Meeting while Mayor still present invalid-Municipal Corpor- 
ations Act 1933, ss. 49, 50, 55. A Borough Council had no 
power under the Municipal Corporations Act 1933 to remove 
a chairman of one of its committees without discharging him 
from the committee. Semble, That if the Council had power 
to remove the chairman of a committee as such, only the 
Council would have had power to make a fresh appointment. 
The fact that a proposed resolution would be ultra vires con- 
stitutes a point of order, and a ruling on it is a decision on a 
point of order. (R. v. Foley, Ex parte Miller, [1928] V.L.R. 1, 
and R. v. Neeson, E1: parte Koch, [1937] V.L.R. 211, referred to.) 
Where a Standing Order provides that the Mayor, when called 
upon to decide on points of order or practice, “shall state the 
provision, rule, or practice which he deems applicable to the 
case “, those words are directory only, and the non-observance 
of them does not affect the validity of the ruling thereon. 
While the Mayor is still present at a meeting of the Council, 
the assumption of the chair by the Deputy Mayor contrary 
to s. 55 of the Municipal Corporations Act 1933, is invalid ; 
but, from the time of the Mayor’s retirement from the meeting, 
the Deputy Mayor’s tenure of the chairmanship becomes valid 
under s. 55, and, accordingly, resolutions passed during the 
chairmanship of the Deputy Mayor, but after the Mayor’s 
retirement from the meeting, are valid. : Herring v. Allen and 
Others. (S.C. Feilding. December 6, 1955. Cooke J.) 

NEGLIGENCE. 
Fire-Escape to Adjoining Premises-Principle in Rylands 2’. 

Fletcher-Liability of Occupier for Acts of Independent Contractor. 
Premises which formed part of a large mansion house had been 
converted into four houses. The plaintiff owned one of these 
and the defendants, who were husband and wife, occupied the 
adjoining converted premises. A pipe in the loft of the 

defendants’ premises became frozen and B. and R., two work- 
men in the employment of the third parties, came on the 
defendants’ premises at the request of the defendants, made 
to the third parties as independent contraotors, to unfreeze the 
pipe. B. and R. proceeded to thaw the pipe by applying to it 
the flame of a blow-lamp. Most of the pipes in the loft were 
lagged with felt, and some of the lagging caught alight and in 
turn ignited other inflammable material in the defendants’ 
loft causing an extensive fire which spread to the plaintiff’s 
premises. The fire so arising was not an accidental fire within 
s. 86 of the Fires Prevention (Metropolis) Act 1774, but was 
caused by the negligence of the workmen in using a blow-lamp 
for the purpose of unfreezing the pipe in the place at which the 
blow-lamp was used. The plaintiff claimed against the defend- 
ants in respect of the damages to his premises caused by the 
fire. Held, The defendants were liable to the plaintiff on two 
grounds-namely, (i) because the fire had begun on the defend- 
ants’ premises through negligence and the defendants failed to 
establish that the persons by whose negligence the fire was 
caused, viz., B. and R., were strangers to the defendants for 
this purpose. (Principle stated by Bankes L.J. in Mzlsgrowe v. 
Pandelis, [1919] 2 K.B. 43, 46, and dictum of Holt C.J. in 
TurbervzUe v. Stampe, (1697) 1 Ld. Raym. 264, applied.) (ii) 
because the use of the blow-lamp to thaw the pipe was in the 
circumstances dangerous and a non-natural use of the premises 
and accordingly the rule in Rylands v. Fletcher, (1868) L.R. 3 
H.L. 330, applied to the creation of the fire, &s also to its 
spreading to the plaintiff’s premise?, and against liability under 
this principle neither the Fires Prevention (Metropolis) Act 
1774, a. 86, nor the fact, if it were the fact, that the defendants 
had no reason to know that the blow-lamp would be used to 
thaw the pipe in the loft afforded a defence. (Musgrove v. 
Pandelis, [1919] 2 K.B. 43, and dictum of Lord Porter in Read 
v. J. Lyons & Co., Ltd., [1946] 2 All E.R. 471, 478, and West 
v. Bristol Tramways Co., [I9081 2 K.B. 14, applied.) Semble, 
In the case of acts which from their nature involve in the eyes 
of the law special danger to others an obligation is imposed on 
the ultimate employers [of contractors] to take special /precau- 
tions which they cannot delegate by having the work carried 
out by the independent contractors. (Dictum of Langton J. 
in Pass of Ballater S.S. Owners v. Cardiff Channel Dry Docks 
& Pontoon Co., Ltd., [I9421 2 All E.R. 79, 84, considered.) 
Balfour v. Barty-King and another (Hyder and Sms (Builders), 
Ltd. Third Parties). [1956] 2 All E.R. 555. (Q.B.D.) 

Res Ipsa Loquitur. 100 Solicitors’ Journal, 330. 

PRACTICE. 

JudgmentJudgment by Default-Failure to file Defence due 
to Slip-Such Judgment to be set aside only where Substantial 
Ground of Dsfence established by AffidatitCode of Civil Proce- 
dure, R. 236. A regular judgment obtained by default should 
be set aside, under R. 236 of the Code of Civil Procedure, only 
where a substantial ground of defence is established by affidavit. 
(Maclaurin v. Little, (1906) 9 G.L.R. 348, followed. Howell v. 
Ngakapa, (1895) 13 N.Z.L.R. 298, applied.) In this case, 
applying the above-stated principle, a judgment by default 
was set aside on terms. Trengrove and Others v. Inangahzca 
Hospital Board. (S.C. Christchurch. May 17, 1956. Henry J.) 

Trial by Jury-Either Party hawing Absolute Right of Trial by 
Jury where “ olzly relief claimed is payme& of a debt or pecuniary 
damages or the recovery of chattels “-Real Nature of Relief 
claimed examinable by Court-Power to remove Action from Jury 
List if Relief claimed not Claim for Dzbt OT Pecuniary Damagss- 
Claim based on Indemnity an Action in Damages-Judicature 
Amendment Act (No. 2) 1955, s. 2. Section 2 of the Judicature 
Amendment Act (No. 2) 1955 gives to either party an absolute 
right of trial by jury in oases “ in which the only relief claimed 
is payment of a debt or pecuniary damages or the recovery of 
chattels ” ; and the Court cannot take into account the dis- 
advantages and inconveniences which any such trial will entail. 
(Richardson and Co., Ltd. v. The King, [1942] N.Z.L.R. 211; 
[1942] G.L.R. 149, referred to.) The Court may examine 
the real nature of the relief claimed by the plaintiff; and, if 
it comes to the conclusion that it is not really a claim for debt 
or pecuniary damages, though so denominated in the statement 
of claim, it may remove the action from the jury list and order 
its trial by a Judge alone. In the present case, the claim 
depended on an indemnity (the nature of which was not in 
dispute) admittedly given by the defendent to the plaintiff. 
Held, That such a claim, though not couched in terms alleging 
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specially a breach of contract, was an action in damages. 
(Jabbour v. Custodian of Israeli Absentee Property, [1954] 
1 W.L.R. 139 ; [1954] 1 All E.R. 145, and Solomon v. The King, 
[1934] N.Z.L.R. 1; [1934] G.L.R. 23, referred to.) An applica- 
tion to have the action taken out of the jury list and heard 
before a Judge alone was accordingly dismissed. Observations 
on the effect of s. 2 of the Judicature Amendment Act (No. 2) 
1955. Whitcher v. State Fire Insurance General Manager. 
(S.C. Wellington. May 10, 1956. Turner J.) 

Trial by Jury-Verdict-Jury’s Verdict for Defendant set aside 
and Judgment for Plaintiff entered-Verdict One which Jury could 
properly ,find-Judgment for Defendant restored-code of Civil 
Procedure, R. 286-Negligence-Res Ipsa Loquitur-Affirmative 
Proof by Defendant of Exercise oj’ Reasonable Care and that Cause of 
Accidsnt not due to His Negligence-Burden of Disproof continuing 
throughout Proceedings. A motor-truck belonging to the de- 
fendant company, carrying a heavy load, while being driven from 
Lyttelton to Christchurch, got out of control near the top of a 
long hill, and, at the foot of the hill, crashed into a building owned 
by the Crown. The driver was killed and the building was 
damaged. In an action by the Crown claiming damages. the 
jury found for the defendant company. On a motion that the 
judgment entered for the defendant be set aside and judgment 
entered for the plaintiff, the trial Judge set aside the verdict and 
gave judgment for the plaintiff for what was agreed to be an appro- 
priate award of damages if the plaintiff was entitled to recover 
(see [1955] N.Z.L.R. 1182). On appeal by the defendant com- 
pany against the judgment setting aside the jury’s verdict and 
entering judgment for the plaintiff, Held, per totam curiam, 
That the jury’s verdict was one which the jury, viewing the whole 
of the evidence reasonably, could properly find, as the evidence 
warranted a finding by the jury that the defendant had not been 
proved to have been negligent; and, consequently, the trial 
Judge should not have set aside the verdict and given judgment 
for the plaintiff. Per Gresson J., That R. 286 of the Code of 
Civil Procedure is wide enough in its terms to permit a Judge, in 
such a case as the present one, to give judgment in favour of a 
plaintiff notwithstanding the verdict pf a jury in favour of the 
defendant ; but the exercise of that jurisdiction must be governed 
by the principles laid down as to disturbing the verdict of a jury. 
(Benson v. Kwc;ng Chong, (1932) N.Z.P.C.C. 456, followed. Millar 
v. Toulmin, (1886) 17 Q.B.D. 603, and Winterbotham, Gurney, and 
Co. v. Sibthorp and Cox, [1918] 1 K.B. 625, and Steele v. Gilliland, 
119281 N.I. 19, referred to.) Semble, per Gresson J., That, in a 
case to which the maxim, Res ipsa Zoquitur, applies, the defendant 
is required to prove affirmatively that he exercised all reasonable 
care, and that, the cause of the accident was not due to his negli- 
gence ; and this burden of disproof lies on him throughout the 
proceedings. (Southport Corporation v. Esso Petroleum Co., Ltd, 
[1954] 2 K.B. 182 ; [1954] 2 All E.R. 561, and Moore v. R. Fox and 

Sons, Cl9561 1 All E.R. 182, considered. Attorney-General, 
v. J. M. Heywood and Co., Ltd. [1955] N.Z.L.R. 1055, disagreed 
with. Voice v. Union Steamship Co. of New Zealand, Ltd., [ 19531 
N.Z.L.R. 176, referred to.) Appeal from the judgment of F. B. 
Adams J., sub nom. Attorney-General v. J. M. Heywood and 
Co., Ltd. (No. Z), [1955] N.Z.L.R. 1182, allowed. J. M. Hey- 
wood and Co., Ltd. v. Attorney-General. (Court of Appeal, 
Wellington. April 27, 1956. Barrowclough C.J. Gresson J. 
Shorland J.) 

PRINCIPAL AND AGENT. 
Husband and Wife-Wife permitting Third Party to dr&re Her 

Husband’s Motor-car-By so acting on Her Own Responsibility, 
Third Party not constituted Husband’s Agent except in Special 
Circumstances-Husband promising to drive Gu:sts Home after 
Party-Husband Incapable of doing so and Asleep-Alleged 
Social Obligation to Guests not Special Circumstances constituting 
Driver Agent of Husband. If a wife permits a third party to 
drive her husband’s motor-vehicle, she does so on her own 
responsibility ; and, by so doing, she does not clothe the driver 
with the agency of her husband unless there are special cir- 
cumstances which would enable her to do so in the particular 
cme. (Ormrod v. Crosville Motor Services, Ltd., [1953] 1 All 
E.R. 711, applied. Hewitt v. Bonwin, [1940] 1 K.B. 188, and 
I)ilanawatu County v. Rowe, [1956] N.Z.L.R. 78, distinguished.) 
M., the owner of a truck, was incapable of driving it;wE;l;; 
the liquor he had consumed, and he was asleep. .’ ’ , 
who was sober, authorized T., who was in M.‘s employ, and 
living in his house, to carry out M.‘s promise, given earlier in 
the evening, to drive his visitors to their homes. Held, That, 
the evidence did not permit the inference that Mrs M. had any 

authority to permit T. to drive her husband’s truck; and the 
alleged Focial obligation of M. to take guests home, supported 
as it was by his promise given to them before he became drunk 
and incapable of driving his truck, could not alter the matter. 
Mako v. Land and Another. (S.C. Napier. May 17, 1956. 
Turner J.) 

PROBATE AND ADMINISTRATION. 
Letters of Administration-Practice-Will revoked in PropzrForm 

-Letters of Administration granted to Widow of Deceased without 
Annexation of the Revocation of the Will-Wills Act 1837, s. 20. 
On June 29, 1950, the testator executed a will in proper form, 
but, on December 15, 1953, he endorsed on the will a revocation 
thereof which’ was executed in the manner in which a will is 
required to be executed. On March 6, 1956, the deceased died 
intestate, leaving him surviving his widow but no children or 
other issue. On a motion by the widow for letters of adminis- 
tration, Hell, That there should be a grant of letters of adminis- 
tration to the applicant as on an intestacy. It was directed that+ 
although the paper writing operating &s a revocation should not 
be annexed, there would be a note that the grant was made in 
consequence of the execution of the document of December 15, 
1953, revoking the will. (In the Goods of Durance, (1872) L.R. 2 
P. & D. 406 ; Toomer v. Sobinska, [1907] P. 106, and Re Sprack- 
Zan’s Estate, 119381 2 All E.R. 345, followed.) In re Bradley 
(deceased). (SC. (In Chambers). Palmerston ‘North. May 
18, 1956. McGregor J.) 

Probate-Will containing Mistake by Draftsman--Words 
introduced in Error-Proof that Will not read over by Test&or 
in Proper Way and Contents of Incorrect Clause not brought to 
Hia Notice-Words inserted per incuriam struck out--Probate 
granted of Will with Such Words omitted. There is a burden 
on every person propounding a will to prove that the testator 
knew and approved of its contents. If there is execution 
with full testamentary intention and knowledge, the proper 
inference, in the absence of fraud, is that the testator knew and 
approved of its contents. This inference is not inflexible and 
may be rebutted in csrtain cases. Where the mistake alleged 
is one on the part, of the draftsman of the will, a distinction is 
drawn between cases where the words are unintentionally and 
inadvertently introduced and cases where they are introduced 
by the draftsman with the intention of carrying out the instruo- 
tions of the testator, but from ignorance or error inappropriate 
language is used. In a draft will prepared according to the 
testator’s instructions the testator, in cl. 5, directed his trustees 
to hold a farm property “ together with all live-stock imple- 
ments plant and other chattels ” in trust for his nephew subject 
to payment to his wife of the income therefrom. In his final 
instructions, the testator left the farm only to his nephew 
subject to a life interest to his wife. In the final draft prepared 
by the testator’s solicitor, following those instructions, cl. 3 was 
as follows : “ 3. I GIVE DEVISE AND BEQUEATH unto my 
Trustees the farm property at Or&i aforesaid at present owned 
by me upon the trusts hereinafter declared concerning the 
same.” Clause 5 reproduced the clause in the earlier draft 
will without alteration, as the solicitor overlooked striking out 
the words which were struck out of cl. 3. The draft was sent 
to the testator. When the testator next called at his solicitor’s 
office, he was given a copy of the draft will to read ; but he did 
not read it and it was not read to him. Later, the draft was 
duly executed as a will on May 14, 1954. In an action seeking 
proof in solemn form of the will but omitting therefrom in cl. 5 
the words “ and the said live-stock implements plant and other 
chattels “, Held, 1. That, on the evidence, those words were 
inserted into the will per incuriam without advertence to. their 
significance and effect by a mere clerical error of the draftsman 
or engrosser ; and that the testator was not bound by the 
mistake unless the introduction of such words was directly 
brought to his notice. 2. That it, had be3n proved as a fact 
that the testator had not read over the draft will in a proper 
way, and the provisions of cl. 5 were not really brought to his 
notice. (Gregson v. Taylor, [1917] P. 256, and Garnett-Botfield 
v. Garnett-Botfield, [1901] P. 335, applied. Lethaby Y. Perpetual 
Trustees, Estate, and Agency Co. of New Zealand, Ltd., [1932] 
N.Z.L.R. 1674 ; [1932] G.L.R. 339, distinguished.) 3. That 
the plaintiffs were entitled to a grant of probate of the will of 
the testator dated May 14, 1954, in solemn form of law, with 
the words “ and bequeath ” in cl. 3 and the words “ and the 
said live-&@ implements plant and other chattels” in cl. 5 
omitted tharefrum. (Guardian Trust and Executors Company 
of New Zealand, Ltd. v. Inwood, [1946] N.Z.L.R. 614; [1946] 
G.L.R. 242.;; 1% re Gosset, {-19641 N.Z.L.R. 1146 ; and Tartakower 
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COMPANIES ACT, 1955. 

INTRODUCTION TO COMPANY LAW -.. -___.-___ ..-____ ------- 
IN NEW ZEALAND 

THIRD EDITION 1956 
By J. F.NORTHEY 

B.A., LL.M. (N.Z.). Dr. Jur. (Toronto) 

Pmfessor of Public Law, Auckland University College 
Barrister and Solicitor of the Suprem,e Court of New Zealrand 

The Third Edition of Northey has become necessary because of the passing of the Companies 
Act 1955, and the author has taken the opportunity of considerably enlarging the size of the book. 

From this new publication the reader can quickly assimilate the principles of Company Law 
in New Zealand clearly set out and illustrated with authorities, because the author has undoubtedly 
produced a very practical book, the result of long and most intensive labour and thought, 

Price - - - 37s. 6d. 

-- 

BUTTERWORTR & CO. (Australia) LTD. 
(Incorporated in Great Britain) 

49.~~BALLANCE STREET, 35 HIGH STREET, 
C.P.O. Box 472, and at C.P.O. Box 424, 
WELLINGTON. AUCKLAND. 

RECORD PROGRESS 

BONUS INCREASE 
announced on most policies, comprising&Io million 
assurances in force. Bonuses are allotted on sum 
assured PLUS existing bonuses - an ANNUAL 
COMPOUND SCALE. 

THE I 
FUNDS AVAILABLE FOR INYEST- 

MENT ON SECURITY OF DESIR- 

ABLE HOMES,FARMS AND Busr- 

NESS PREMISES. 

It pays to be a member of this 

progressive, purely mutual As- 

sociation which transacts life 
assurance in all its forms, 
including Group and Staff 
Superannuation AT Low RATES 
OF PREMIUM. 

NATIONAL MUTUAL 
LIFE ASSOCIATION OF AUSTRALASIA LIMITED (INC. IN AUST., 1869) 

New Zealand Directors : 
SIR JOHN ILOTT (Chairman); D. P. ALEXANDER; SIR ROBERT MACALISTER; G. D. STEWART. 

Manager for New Zealand: S. R. ELLIS. 

Head Office for New Zealand : Customhouse Quay, Wellington. 

District Offices and New Business Representatives throughout New Zealand. 
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At your service- 

FOR BUSINESS OR TRAVEL 

IN BRlTAiN 

Part of the world-wide service of the B.N.Z. 
includes a branch in London and Agents in 
every British town. And for the traveller, as 
well as for the business man, the B.N.Z. 
offers full banking facilities. 

BANK OF NEW ZEALAND 
The Dominion’s Largest Banking House with over 350 Branches 
and Agencies in New Zealand and a world-wide werse~s service. 

- A2 I .6C 

For your own protection b . 
and in the interests of your clients make certain that your 

valuer is a 

REGISTERED VALUER 
Recognising the need for qualifications the Government 

in 1948 created the Valuers Registration Board. Only 

men of high integrity, ability, experience and qualifica- 

tions were granted registration. Only these are entitled 

by law to be called Registered Vnluer or Public Valuer. 

This is the public’s protection end guarantee of sound 

advice based on knowledge and experience. 

Professional examinations are held annually and a uni- 

versity course is available. 

The Institute publishes a quarterly journal devoted to 

current valuation problems with articles contributed by 

leading men in the profession. 

NEW ZEALAND INSTITUTE OF VALUERS 
GENERAL SECRETLY, P.O. Box 766. 

WELLINGTON 

f 0-T 

LEGAL PRINTING 
-OF EVERY DESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

COURT OF APPEAL AND PRIVY 

COUNCIL CASES. 

L. T. WATKINS LTD. 
I76- I86 Cuba St., Wellington. 

TELEPHONE 55-123 (3 lines) 
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v. Pipe, [1922] N.Z.L.R. 853; [I9221 G.L.R. 247, referred to.) 
In re Smith (deceased), Marshall and Another v. Day and Others. 
(SC. Invercargill. April 10, 1956. Henry J.) 

PUBLIC REVENUE--INCOME TAX. 
Deductions--” Loss exclusiaely incurred in the production of 

the assessable income for any income year “-“ Loss ” differenti- 
ated from “ Expenditure ” -Purpose of Loss irrelevantDegree 
of Connection between Business carried on and Cause of Loss- 
Loss to be incurred as Part of Operations reason&y incidental to 
Earning of Income in Income-year-Loss incurred through Action- 
able Negligence of Taxpayer in Transactions from which Tax- 
payer earned His Income not “ loss of capital “-Land and In- 
come Tax Act 1923, ss. SO (1) (b), 80 (2)-(Land and Income Tax 
Act 1954, ss. 111, 112 (a)). Where, under 8. 80 (2) of the Land 
and Income Tax Act 1923 (now s. 111 of the Land and Income 
Tax Act 1954), a claim is made for the deduction from the tax- 
payer’s total income in respect of a “ loss “, as distinct from an 
“ expendit, ne “, the inquiry must be simply whether the loss 
was incur:>d in the course of producing the taxpayer’s assess- 
able income, the purpose of the loss being irrelevant. Such 
inquiry must be made into the degree of connection between 
the business carried on and the cause of the loss, which must 
have been incurred as part of the operations reasonably inci- 
dental to the earning of t’he income for the year in which the 
loss was incurred. (Herald and Weekly Times, Ltd. v. Federal 
Commissioner of Taxation, (1932) 48 C.L.R. 113, Allen v. Far- 
quharson Bras. and Co., (1932) 17 T.C. 59, and dictum of Lord 
Loreburn L.C. in Strong and Co., Ltd. v. Woodifield, [1906] 
A.C. 448, 452, applied. Ward and Co., Ltd. v. Commissioner of 
Tazes, (1922) N.Z.P.C.C. 625, and Aspro Ltd. v. Commissioner 
of Tunes, [logo] N.Z.L.R. 935; [1930] G.L.R. 476, aff. on app. 
(1932) N.Z.P.C.C. 630, distinguished.) Where the loss is in- 
curred through the actionable negligence of the taxpayer in 
transactions from which he earned his income, the loss does not 
partake of the characteristics of a ‘Lloss of capital”, within 
s. 80 (1) (b) of the Land and Income Tax Act 1923 (now s. 112 (a) 
of the Land and Income Tax Act, 1954), but is one incurred in 
and arising out of the production of the current income. 
(Herald a,nd Weekly Times, Ltd. v. Federal Commissioner of 
Taxation, (1932) 48 C.L.R. 113, Amalgamated Zinc (De Bavay’s) 
Ltd. v. Federal Commissioner of Taxation, (1935) 54 C.L.R. 295, 
and In re The Income Tar Acts 1924 to I930 (No. 6), [I9331 
Q.S.R. 350, referred to.) Commissioner of Taxes v. Webher. 
(S.C. Wellington. May 8, 1956. Turner, J.) 

RATES AND RATING. 
Rating on Annual Value-Transport Board’s Tram Barns and 

Workshops-Borough Valuation made Triennially-Roll compiled 
on Annual-value Basis-Diminishing Value of Property owing 
to Gradual Replacement of Trams by Buses-Method of Ascertain- 
ing Annual Value of Board’s Property for Rating Proposals- 
Rating Act 1925, SS. 7, 8 (a), 19, 20. The Board’s property 
consisted of a substantial area of land on which the tram barns 
with requisite workshops, offices, and amenities had been erected 
for many years. These barns housed at least 100 trams, the 
rails being set in heavy concrete on pile foundations with 
servicing pits running the full length of the several tramways. 
The Board was rapidly converting its services to diesel fuel and 
trolly buses. On January 15, 1956, the material date, some 
fifty trams only were housed in the barns. It was anticipated 
that within fifteen months no trams would remain in service; 
and as the trams were withdrawn from service they were handed 
over to the wreckers. Within two years, no trams at all would 
be housed on these premises. As the site and buildings could 
not be adapted for the bus services, the premires would then be 
of no further use to the Board. At the time of the hearing of 
the Board’s objection, approximately only two-thirds of the 
premises were in actual use. The valuer for the Borough 
valued the premises as a going concern at E80,OOO. A valuer 
for the Board, on the same ba-iia, valued at f70,OOO. The 
Government Valuation was later reduced from g60,OOO to 
E40,OOO. It was admitted by both of the valuers that, when 
the Board ceased to use the premises for its trams, the value 
would fall to g20,000., on account of the fact that the land was 
zoned as residential land and the site and the buildings could 
not be converted for any other commercial use. The demolition 
value of the buildings was not likely to pay for the very substan- 
tial cost of demolition, removal of the concrete yards and tracks, 
withdrawal of the piles, filling in the large area of pits, and re- 
earthing the area for residential purposes. The Borough had 
adopted, under s. 7 of the Rating Act 1925, the triennial system 
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for the preparation of the annual-value rating roll, and, although 
these premises would be unusable by the Board and have only 
demolition value for at least the last year of this triennial 
period, by reason of the zoning scheme of the local authority, 
such variation in circumstances did not permit an amendment 
of the roll under s. 36 of the statute. The Board sought that 
either a varied valuation be included in the valuation roll 
spread over the three years of, say, $3,000 for the first year, 
L3,OOO or less for the second year, and El,000 (being 5 per cent. - 
on E20,OOO value as for demolition) for the third year; or, 
alternatively, that the annual value over the three years be 
averaged as for each year, i.e., on the above figures, a constant 
annual value over the triennial period of g2,333. Held, 1. That 
only one value may be inserted in the valuation roll as deter- 
mined as at January 15 of the year in which the roll is prepared, 
and not, as contended for, a decreasing value for each year of 
the period. 2. That the hypothetical rent, for the ascertain- 
ment of the annual value, is to be assessed as on a tenancy 
from year to year where the tenant is presumed to be capable 
of enjoying the property independently, the hypothetical net 
annual return being assessed against the owner-occupier as on a 
return from an investment. (R. v. South Staffordshire Water- 
works Co., (1885) 16 Q.B.D. 359, and Dunedin City Corporation. 
v. Young, [1941] N.Z.L.R. 959; [1941] G.L.R. 407, applied.) 
3. That the Board, as a hypothetical tenant or as the owner of 
the property seeking investment, had the knowledge that it 
was the only permissible tenant of the property under the 
town-pIanning zoning, and that its occupancy required for the 
purposes of its undertaking over the three-year period of the 
valuation roll would be approximately two-thirds of the 
premises for the first year, decreasing to nothing by the end of 
the second year, and thereafter, as an occupier, pending demoli- 
tion and reconstruction into residential sites. 4. That the 
hypothetical rent should be averaged over the period of the 
valuation roll in force, and the annual value of the premises, so 
ascertained, for the three-year period should be assessed at 
52,500. In re Auckland Transport Board’s Objection. (Ass.t.Ct. 
Auckland. April 9, 1956. Wily S.M.) 

TRANSPORT. 
Appeal-Right of Appeal from Fixing, Alteration, or Review of 

Road Charges given to Incorporated Body “ whose members by rea- 
sons of the ckzss of persons to which they belong have a special interest 
in the type of transport to which the service belongs “-“ Class “- 
“ Interest “-‘< Special Interest “-Transport Act 1947, s. 125 (1) 
(b)-Trarrsport Amendment Act 1950, s. 6. To constitute a 
“ class” within the meaning of s. 125 (1) (b) of the Transport 
Act 1947 (as enacted by s. 6 of the Transport Amendment Act 
1950) the persons who comprise it must be shown to have some 
common attribute or characteristic : there must be something in 
common which distinguishes its members as a complete and defin- 
able group as distinct from other individuals or groups. In 
order to ascertain such a class, it is necessary to ascertain the 
purpose of the classification, or the respect in which it is to be made, 
and the nature of the interest of those persons in the relevant type 
of transport. The words “ special interest in the type of trans- 
port to which the service belongs “, as used in s. 125 (1) (b) mean 
an interest special to the class as opposed to any other class or 
individual who may be affected. (Ghgow Corporation v. Neil 
son, [ 19481 A.C. 79 ; [1947] 2 All E.R. 346, and Gordon v. Barnsley 
Police Authority, [1948] W.N. 229; [1948] 2 All E.R. 79, applied.) 
N.Z. Road Transport Alliance v. South Otago Freezing Co., Ltd. 
and Another. (SC. Dunedin. May 31, 1956. Henry J.) 

Offences-Failure to pay Prescribed Fare for Hire of Taxi-cab- 
Regulation creating Such Offences intra vires the Statute-Mens rea 
not Necessary Ingredient of Off ence-Transport Act 1949, s. 160 
(r)-Transport Licensing Regulations 1950 (S.R. 1950-28) Reg. 
34 (1) (f). Regulation 34 (1) (f) of the Transport Licensing 
Regulations 1950-which is as follows : “34 (1) Every person com- 
mits an offence against these regulations who . . . (f) Hires a 
taxi-cab and fails to pay the prescribed fare on demand by the 
driver after completion of the hiring”-is intra vires s. 160 (r) of 
the Transport Act 1949, read together with 8. 167 of that statute. 
Mens rea is not a necessary ingredient of the offence created by 
Reg. 34 (1) (f) of the Transport Licensing Regulations 1950. 
Russell v. Shand. (SC. Napier. May 30, 1956. Barrowclough C.J.) 

WILL. 
Residuary Gifts and the Doctrine of Cy-P&s. 

Journal, 292, 
100 Solicitors’ 
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BLOOD TESTS IN MOTOR-VEHICLE PROSECUTIONS. 

By P. P. LYNCH, C.B.E., LL.D., M.D., F.R.A.C.P. 

For a number of years practising pathologists have 
been aware of the importance of the estimation -of the 
alcohol content of the blood in victims of motor-vehicle 
accidents whether the victims have been drivers, 
passengers or pedestrians. Frequently an accident 
which appears inexplicable is all too readily explained 
by evidence of intoxication of the victim founded on 
analysis of the blood. There can be no doubt that the 
amount of alcohol in the blood at the relevant time 
gives the most accurate and satisfactory index of the 
degree of intoxication. 

There is a growing mass of professional opinion 
especially in the field of alcohol physiology which has 
correlated with reasonable precision the relationship 
between the percentage of alcohol in the blood and the 
degree of intoxication. The zone which appears to be 
critical is that between 0.1 and 0.15 per cent. It has 
been described as a liberal wide zone in which alcoholic 
influence of some measure is present but consideration 
of behaviour of the individual and other attendant 
circumstances is also of importance. That zone over 
0.15 per cent. indicates definite physiological evidence 
of intoxication of a degree which would satisfy any 
Court that the individual would be unsafe in the hand- 
ling of a motor-vehicle. I think these figures and these 
standards are liberal and perhaps over-generous. 

In Sweden, legal intoxication is present when the 
alcohol concentration of the blood exceeds 0.08 per 
cent., and a very serious view is taken of those cases in 
which the blood alcohol is over 0.15 per cent. 

There are very considerable variations in behaviour as 
among individuals who have consumed the same amount 
of alcohol. The pharmacological effect, however, is 
more constant ; and it can be said that an alcohol 
concentration of, say, 0.15 per cent. would lead to 
substantially the same effect on the judgment of 
individuals and on their ability to carry out movements 
of precision. These are the qualities which profoundly 
affect the capacity to drive with safety. 

Because it is the most accurate measure of the degree 
to which a person has been affected by alcohol, it has 
sometimes been suggested that the examination of the 
blood of persons suspected of being drunk in charge of 
motor-vehicles should be made compulsory. I under- 
stand that this is the view of some Magistrates. The 
matter has from time to time been considered by special 
committees of the medical profession, both here and 
overseas, and views have been expressed by Courts in 
this country and in Canada and in the United States as 
to the propriety of such legislation. 

The view generally held by the profession, and this is 
my own personal view, is that under all circumstances 
such an investigation would require the prior consent of 
the accused or suspected person. The taking of blood 
from a vein is nowadays a procedure commonly carried 
out, but it is a medical procedure and should- be 
entrusted only to trained personnel. The difficulty 
that I can foresee is that, even if legislation were intro- 
duced making it compulsory for a suspected person to 
submit himself to the withdrawal of blood, it is ex- 
tremely doubtful whether any medical man would act 

on such legislative compulsion without the consent of 
the individual. 

The principle which seems to lie behind the reluctance 
of Judges in this matter is the well-known dictum that 
no person should be compelled to testify against himself. 

In an interesting article by Dr Charles U. Letourneau 
(1950) 28 Canadian Bar keview, 858, the question is 
dealt with at considerable length. He quotes an 
opinion by Chief Justice Belt of the Supreme Court of 
Oregon as follows : 

To extract blood by hypodermic from a person accused of 
crime without his consent or while he is unconscious, for 
the purpose of obtaining evidence to be used against him, 
shocks my sense of justice and decency. 

Such a situation can lead to very great embarrassment 
for a medical practitioner to find himself confronted by 
a reluctant, and indeed resistent and struggling, patient 
from whom he has been directed to take a sample of 
blood. Legislative enactment would not by any 
means overccme the ethical objections which the doctor 
may find. 

There may occasionally arise a situation in which the 
person suspected may be unconscious at the time and 
yet the circumstances may be not precisely those SO 
vividly expressed by Chief Justice Belt. Such an 
example is afforded by a fairly recent Californian case 
(155 Journal of the American Medical Association 
(1954), 668). The defendant, a woman, was convicted 
of manslaughter arising out of the operation of a motor- 
vehicle while under the influence of intoxicating liquor. 
After the accident, the defendant, the driver of one of 
the cars, and some other injured persons were taken to 
hospital. At the hospital, and while the defendant 
was still unconscious, 5c.c. of blood were taken from her 
arm. Part of this blood sample was used to determine 
her blood group for the purpose of a blood transfusion, 
but a portion was submitted for analysis and was 
found to contain a high concentration of alcohol-O.18 
per cent. It was mainly on the basis of this estimation 
and the professional opinion that such a concentration 
would indicate intoxication that the defendant was 
convicted. The Appellate Court, which I imagine 
would have the same standing as our Supreme Court, 
reversed the conviction and the matter was referred by 
the prosecution to the Supreme Court of California. 
The appeal was upheld : People v. Haeussler, (1953) 
269 P. (2d) 8 (California). The basis of the defendant’s 
claim was that in the taking of evidence by force from 
the person of a defendant without her consent there 
was what Americans term “ a violation of due process 
of law “. It was claimed on behalf of the defendant 
that this force consisted of puncturing her skin with a 
needle to withdraw blood. The view of the Court was 
that evidence obtained by means of a blood test under 
the conditions in which it was obtained in this case was 
not obtained by “ testamentary compulsion “. The 
defence relied on a United States case in which there 
were elements of unlawfulness in the acquisition of 
evidence. In that case (Rochin v. California, (1952) 
342 U.S. 165) narcotics-enforcement officers invaded 
the defendant’s room without a warrant, seized his 
person when he put two capsules into his mouth, hand- 
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cuffed him, took him to a hospital where by means of a 
tube an emetic was injected into his stomach causing 
him to vomit the capsules. Upon analysis the capsules 
were found to contain morphine, and this evidence 
formed the basis of a successful prosecution. 

It is a relief to know that the United Stat,es Supreme 
Court, in a judgment which quashed the conviction, 
held the view that the proceedings by which the con- 
viction was obtained did more than “ offend some 
fastidious squeamishness or private sentimentalism 
about combatting crime too energetically “. They 
thought it was conduct that shocked the conscience, 
and that the methods used were too close to those of 
the rack and screw. Mr Justice Douglas observed 
that the circumstances disclosed in the case were 
“ part of the process of erosion of civil rights of the 
“ citizen in recent years “. 

The Supreme Court of California thought that the 
methods employed in this case were not at all com- 
parable with those of the Rochin case. The taking of 
a blood test when clone in a medically approved manner 
does not smack of brutality. Thousands of young 
men and young women submit to it as a pre-requisite to 
induction into military service, and in applications for 
marriage licences ; the procedure is one which is well 
known and frequently used and i? free from danger. 
Moreover, in the case under review, the defendant was 
unconscious and the removal of some of the blood was 

necessary to provide medical treatment. The only 
unauthorized action of the medical attendant was to 
remove a small quantity of blood additional to what 
was the minimum required for the tests preparatory to 
blood transfusion. 

The Court concluded that this conduct cannot be 
called “ shocking to the conscience “, and aid not 
support the defendant’s claim of a violation of due 
process of law. 

Nevertheless, the case does draw attention to the 
importance of gaining an accused person’s consent to 
any such procedure. If  indeed the consent is not 
obtained, I understand that the evidence so obtained 
may be admissible ; but the fact that such evidence was 
obtained without the suspected person’s consent does 
outrage public susceptibility. 

I think it would be .regrettable if the well-known 
principles which have formed the background of our 
law were to be lost sight of in the face of a national 
problem of grave importance. If  such legislation as 
has been suggested were to be introduced it would place 
medical officers, who are consulted in these cases, in an 
embarrassing position with the possibility of finding 
themselves involved in allegations of technical assaults . 
against those they have been ,asked as doctors to 
examine. It seems to me that such a provision in our 
law would be contrary to public policy. 

ENFORCEMENT OF FOREIGN MAINTENANCE. 
--- 

By B. D. INGLIS. 

In 1921, when the Maintenance Orders (Facilities for 
Enforcement) Act l was passed, some satisfaction was 
expressed in the House of Representatives that decisive 
steps towards ensuring financial protection for deserted 
wives and children as against their defaulting husbands 
and fathers were at last being taken, 2 and it is, of 
course, one of the principal object’s of the Destit*ute 
Persons legislation as a whole to ensure that wives and 
children receive adequate financial support from the 
persons properly responsible for it. But another 
object of the legislation is to supply some measure of 
protection to persons responsible for paying maintenance 
from being too heavily burdened with payments, which, 
due perhaps to a change in their circumstances, they 
cannot now fully meet without undue hardship, or 
which, due to the changed circumst’ances of the recipient, 
ought fairly to be reduced. 

The legislation as a whole is designed to strike a 
reasonable balance between the support a wife or a 
child needs from time to time, and what the husband‘ 
-__ 

1 Introduced as a measure reciprocal to the English Mainten- 
ance Orders (Facilities for Enforcement) Act 1920. (11 H&bury’s 
Statutes of England, 856.) 

a See 191 N.Z. Parliamentary Debates (October 7, 1921), 
377 ff. 

or father can from t,ime to time pay. 3 It is this 
latter object of the Destitute Persons legislation which 
seems to have been overlooked by those responsible for 
drafting the provisions of the Maintenance Orders 
(Facilities for Enforcement) Act 1921 enabling the 
enforcement in New Zealand of foreign maintenance 
orders. 4 

The provisions of the 1921 Act to be discussed in 
this article are s. 3, which provides for the registration 
and enforcement in New Zealand of maintenance 
orders made by Courts in the British Commonwealth, 
and s. 5, which provides for the confirmation in New 
Zealand of provisional orders made overseas. 

I. OVERSEAS MAINTENANCE ORDERS REGISTERED IN 
NEW ZEALAND. 

\ 
@&tion 3 of the 1921 Act provides that a maintenance 

o&e? made against any person by any Court in “ the 
United Kingdom or elsewhere in Her Majesty’s domin- 

3 See, e.g., s. 8 (3); s. 19 (3), (4), (6); s. 26 (5), (6); s. 39 of the 
Destitute Persons Act 1910. 

4 The writer is informed that in fact little drafting was done 
in New Zealand, and that the provisions of the New Zealand 
Act were copied, with only minor alterations, from those of 
the English Act. 



NEW ZEALAND LAW JOURNAL 

ions “, on registration in New Zealand, 5 “ shall from 
the date of such registration be of the same force and 
effect, and all proceedings may be taken thereon in the 
same manner as if it had been a maintenance order 
originally made by a Magistrate ” acting under the 
authority of the Destitute Persons Act 1910. 6 

On a first reading of the section, it might be thought 
that an order to which the section applies would in all 
respects be in exactly the same position as an order 
made in New Zealand under the Destitute Persons Act. 

. The wide powers conferred on Magistrates by that 
Act to cancel, vary, suspend and enforce New Zealand 
orders would, one would suppose, apply equally to the 
cancellation, variation, suspension and enforcement of 
registered orders. But this is not the view the Courts 
have adopted. In Cook (Bolton-Moss) v. Bolton-Moss, ’ 
Mr J. H. Luxford S.M. took the view that the preamble 
to the 1921 Act showed that its purpose was “to 
facilitate the enforcement of local and foreign main- 
tenance orders “, and that when a foreign maintenance 
order was registered, a new maintenance order did not 
come into existence with incidents different from those 
attaching to the order made by the Court of origin. 
The legal control of the order, stated the learned Magis- 
trate, remained in the Court of origin : 8 

An overseas maintenance order, on registration, is deemed 
to be a maintenance order made under the Destitute Persons 
Act, so as to enable proceedings to be taken for its enforce- 
ment, and for no other purpose. u 

In Tucker v. Tucker lo Mr J. B. Thomson SM. 
reached a similar conclusion on the grounds that, as a 
matter of construction, the words “all proceedings may 
be taken thereon ” meant proceedings “ on ” the order 
and not against it ; 11 and in any event there was no 
machinery provided by the Act for the taking of evi- 

5 No procedure is laid down by the Act or by the Regulations 
under the Act (Gazetted September 13, 1923) as to the registration 
of an overseas maintenance order. It is believed that the practice 
adopted by the Justice Department is to forward and receive main- 
tenance orders through the channels provided for by s. 4 (3) of the 
Act. However, in the absence of any express procedure, there seems 
to be no reason why an overseas order, properly authenticated, 
together with a certificate as to the arrears of maintenance 
due, should not merely be handed in over the counter of the 
office of the appropriate Court. See, however, the provisions 
of 8. 1 (1) of the English Act. The corresponding legislation 
in certain of the Australian States also makes provision for the 
transmission of orders for registration through “ diplomatic ” 
channels : see, e.g., s. 3 (1) of the Queensland hIaintenance 
Orders (Facilities for Enforcement) Act 1921 : “Where a 
maintenance order has, whether before or after the passing of 
this Act, been made against any person by any Court in Eng- 
land or Ireland or in any reciprocating State, and a certified 
copy of the order has been transmitted by the Secretary of 
State for the Colonies or by the Governor of the reciprocating 
State, as the case may be, to the Governor, the Governor shall 
send a copy of the order to the prescribed officer of a Court in 
Queensland for registration ; and on receipt thereof the order 
shall be registered in the prescribed manner . . .” 

’ The corresponding section of the English Act is s. 1 (l), 
which is to substantially the same effect (apart from the method 
of registration). 

’ (1938) 33 M.C.R. 79, 80, 81. 
I’ 

* As to this point, see p. 187, post. 
/. 

’ 33 M.C.R. 79, 80. 
lo Unreported. Decided at Auckland, April 28, 1953. 
*i The learned Magistrate here followed Wilson v. Morris, 

[1929] N.Z.L.R. 901, but pointed out that as the application 
before him was an application to increase, not to reduce, an 
order, and although a proceeding to reduce an order might 
well be regarded as a proceeding against the order, the same 
difficulty of expression did not arise where the application 
was to increase the order, the case fell short of being decisive 
on the issue before him. See also Pewson v. Pewson, (1955) 
9 M.C.D. 26, 27, 28. 
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dence for the purpose of variation of orders registered 
under s. 3. l2 Similar grounds appear in the decision 
of Mr L. G. H. Sinclair S.M. in Fewson v. .Fewson l3 
who, in addition, compared the wording of the English 
section with that of the New Zealand section, and 
concluded that 

. . . although the wording of the New Zealand section 
in its widest interpretation could include proceedings for 
variation, I find it difficult to believe that, in legislation 
intended to be reciprocal, registered orders should be variable 
in New Zealand and not variable in England. i4 

These decisions l5 have now been reinforced by the 
judgment of Lord Merriman P. and Davies J. in P&her 
v. Pilcher, I6 in which the Court, after comparing the 
provisions of ss. 1 (1) l7 and 4 l8 of the English Act, 
came to the conlusion that 

. . . the marked contrast between the wording, the scope, 
and the machinery of the two sections, except only with 
regard to enforcement, almost necessarily suggests that some 
limit must be put on the apparent generality of the words 
“ all proceedings may be taken on such an order “. . . . 
Recognizing, as we do, that neither registered nor confirmed 
orders are free from certain anomalies and difficulties, the 
essential differences between the scope of the two sections 
by which they are governed remain. These seem to us to 
be such that the true conclusion is that section 1 (1) is limited 
to enforcement and does not permit of complaints for altera- 
tion, variation or discharge of orders registered by virtue of 
that section. is 

It therefore appears quite plain that New Zealand 
Courts can do no more than enforce orders registered 
under s. 3 : and from this fact arise difficulties of the 
gravest nature, not the least of which is that, apart 
from leaving New Zealand, there is absolutely nothing a 
defendant under an order registered here can do to relieve 
himself from the full burden of the order, however 
deserving may be his circumstances. It is true that he 
can always take proceedings for variation in the Court 
of origin : but apart from the obvious disadvantages 
of such a procedure-the inevitable delay, and the 
expense involved-it is very doubtful indeed whether 
a variation by the Court of origin of an order which has 
been registered can have any effect whatever on the 
order as registered. An order of the Court of origin 
varying the original order cannot be registered under 
9. 3, as it is not a “ maintenance order ” within the 
terms of the section. 2O Furthermore, there is no 
provision in the Act to enable the registration of an 
-- 

I2 The learned Magistrate stated : “ If registered orders can 
be varied, what machinery is to be used ? The procedure by 
way of provisional variation transmitted to England for con- 
firmation is only available if a variation is regarded as a 
“ maintenance order ” within the definition in the Maintenance 
Orders (Facilities for Enforcement) Act. It may be possible 
without undue forcing of language to regard an order increasing 
a maintenance order as being itself a maintenance order (though 
I do not think this view is correct). But I am quite unable 
to see how an order decreasing an order and in particular an 
order cancelling an order (which are asked for here) can be 
regarded as orders under which maintenance is payable as 
required by the definition.” 

;; $KfZf) l7 M.C.D. 26. 

i5 And”see’ also In re MC%.& (unreported ; see p. 188, 
note (38), post; Peart v. Peat-t, (1956) 9 M.C.D. 28, in which 
Mr L. G. H. Sinclair SM. followed Pilcher v. Pilcher, [1955] 
P. 318; [1955] 2 All E.R. 644. 

I6 [1955] P. 318; [1955] 2 All E.R. 644. 
i’ This section is to substantially similar effect as 8. 3 of the 

New Zealand Act. 
i8 This section is to substantially similar effect as s. 5 of 

the New Zealand Act. 
I9 [I9551 P. 318, 331, 332 ; [I9551 2 All E.R. 644, 652, 653. 
*O See the definition of “ maintenance order ” in s. 2, and 

see also In re McCtrath (unreported), discussed, p. 188, post. 
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WELLINGTON DIOCESAN Social Service Council of the 
SOCIAL SERVICE BOARD Diocese of Christchurch. 

Chairman: REV. H. A. CHILDS, INCORPORATED BY ACT OB PARLIAMENT, 1952 

VICAR OF ST. MARYS, KARORI. CHURCH HOUSE, 1’73 CASHEL STREET 

CHRISTCHURCH 
THE BOARD solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies Warden : 
affiliated to the Board, namely :- 

The Right Rev. A. K. WYARREN 

Bishop of Christchurch 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society, Diocese of Wellington, The Council was constituted by a Private Act which 

Trust Board : administering Boys Homes at Lower Hutt, amalgamated St. Saviour’s Guild, The Anglican Society 

and “ Sedgley,” Masterton. of the Friends of the Aged and St. Anne’s Guild. 

Church of England Men’s Society : Hospital Visitation. The Council’s present work is: 
“ Flying Angel ” Mission to Seamen, Wellington. 
Girls Friendly Society Hostel, Wellington. 

1. Care of children in cottage homes. 

St. Barnabas Babies Home, Seatoun. 
2. Provision of homes for the aged, 

St. Marys Guild, administering Homes for Toddlers 3. Personal case work of various kinds by trained 

and Aged Women at Karori. social workers. 

Wellington City Mission. Both the volume and range of activities will be ex- 

ALL DONATIONS AND BEQUESTS MOST 
panded as funds permit. 

GRATEFULLY RECEIVED. 
Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 

Donations and Bequests may be earmarked for any bequests subject to life interests are as welcome as 
Society affiliated to the Board, and residuary bequests immediate gifts. 
subject to life interests, are as welcome as immediate gifts. The following sample form of bequest can be modified 

Full information will be ,furnished gladly on application to : 
to meet the wishes of testators. 

%fRS W. G. BEAR, 
“ I give and bequeath the sum of E to 

Hon. Secretary, the Social Service Council of the Diocese of Christchurch 

P.O. BOX 82. LOWER HUTT. for the general purposes of the Council.” 

THE 

CD 

Won’t I Ever See My Mummy Again ! 

AUCKLAND RUe l flD 
SAILORS’ ‘i7 w 5 FREE 

HOME 
ME 

FROM 
Established-1885 THE 

Supplies 19,ooO beds yearly for merchant and HORRORS 

naval seamen, whose duties carry them around the OF 
seven seas in the service of commerce, passenger 
travel, and defence. 

LEPROSY 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 
0 Samaritan Fund I’m innocent ! 

0 Rebuilding Fund I’m young ! 

Enquiries much welcomed : I’m beautiful ! 
Management : Mr. & Mrs. H. L. Dyer, Save Me from This ! 

‘Phone - 41-289, 
Cnr. Albert 6~ Sturdee Streets, 

AUCKLAND. 
Be a partner in this great work- 

Seceretary: Alan Thomson, J.P., B.Com., 
P.O. BOX 700, Send your help to P. J. Twomey, M.B E., 

AUCKLAND. 
‘Phone - 41-934. 

Leper Man, Christchurch. 
L17. 
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A worthy bequest for 

YOUTH WORK . . . 

The Young Women’s Christian 
Association of the City of 

THE 

Y.M.C.A. 
Wellington, (Incorporated). 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 
THE Y.M.C.A.‘s main object is to provide leadership 

training for the boys and young men of to-day . . . the 
future leaders of to-morrow. Thin is made available to 
youth by a properly organised scheme which offers all. 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to tbe full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen commuoities throughout 
New Zealand where it is now established. Plans are in 
hand to offer the-e fscilities to new areas . . . but thin 
can only be done as fund8 become avai!able. A bequest 
to the Y .hI.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an Undenominational Inter- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 

nationai Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED f50.000 before the proposed 
New Building can be commenced. 

YOUR LOCAL YOUMG MEN’S CHRISTIAN ASSOCIATION Ueneral Secretary, 
Y. W.C.A., 

&rTS may also be marked for endowment purposes 5, Boulcott Street, 
or general use. Wdli~glon. 

President : 
Her Royal Highness, 
The Princess Margaret. 

Parron : 

Her Maiesty Queen Elizabeth, 
the Queen Mother 

N.Z. President Barnardo Helpers’ 
League : 
Her Excellency, Lady Norrie. 

OBJECT : 

“The Advancement of Christ’s 
Kingdom &IUO,,pI Boys alIll the Pro- 
motion of Habits of Obedience, 
Reverence, I)isciplinr, 8Plf Respect+ 
and all that tends’ towards a true 
Christian blanliness.” 

A Loving Haven for a Neglected Orphan. 

Founded in 1883-the first Youth Movement founded. 

DR. BARNARDO'S HOMES Is International and Interdenominational. 

Charter : “ No Destitute Child Ever Refused Ad- 
mission.” 

The NINE YEAR PLAN for Boys . . . 
8-12 in the Juniors-The Life Boys. 

1%18 in the Seniors-The Boys’ Brigade. 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. A character building movement. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

LEGACIES AND BEQUESTS, NO LONGER SUBJECT 

TO SUCCESSION DUTIES, GRATEFULLY RECEIVED. 

London Heaclquurters : 18-26 STEPNEY CAUSEWAY, E.l 
N. 2. Heoxiquarters : 62 THE TERRACE, WELLINGTON. 

For further information write 

FORM OF BEQUEST: 

** I GIVE AND BEQUEATH unto the Boys’ Brigade, New 
Zealand Dominion Council Incorporated, National Chambera, 
22 Customhouse Quay, Wellington, for the general purpose of the 
Brigade, (here insert details of legacy or bequest) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
any other proper officer of the Brigade sball be a good and 
sufficient discharge for the ~ame.~’ 

For information, write to 

THE SECRETARY, 
P.O. Box 1403, WELLINGTON. 

THE SECRETARY, P.O. Box 899, WELLINGTON. 
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order to be cancelled, 21 and there is no procedure laid 
down by which a complainant can apply to have a 
registered order withdrawn. The conclusion must be, 
therefore, that although procedure may be available in 
the Court of origin for variation of the original order, as 
far as the Court of registration is concerned the amount 
payable under the order is permanently fixed. It 
follows that the only relief a defendant may obtain may 
be a remission, partial or total, of arrears of maintenance 
due under the registered order, whenever the complain- 
ant sees fit to enforce it. 22 

It should be emphasized that it is not only the 
defendant who may suffer from the inadequacy of s. 3 
in this respect. The complainant may have good 
grounds for applying to the Court of origin to have 
amounts payable under the order increased-but an 
order increasing an existing order is no more a “ main- 
tenance order ” than an order reducing an existing 
order ; and it seems quite clear that such an order 
could not be registered under s. 3, 23 nor could advan- 
tage be taken of the provisions of s. 5. 24 

It is submitted, in the light of what has been said, 
that s. 3, while providing a comparatively simple and 
inexpensive means of enforcing an overseas maintenance 
order, is quite inadequate in other respects. There 
seems no reason why some procedure analogous to that 
available under s. 4 of the Act 25 could not be adopted 
to enable the Court of registration to make provisional 
orders varying, cancelling, or suspending registered 
orders, such provisional orders being subject to confirma- 
tion by the Court of origin. 

Apart from questions of the desirability of enabling 
registered orders to be varied in the manner described 
above, it should be noted that s. 3, as it stands, provides 
no procedure for setting aside the registered order, nor 
for enabling a defendant to show cause why the order 
should not be registered. As has been pointed out, 
once an order has been registered under s. 3, the registra- 
tion appears to be permanent. There are no safe- 
guards available to prevent or to set aside registration 
of an order in cases, e.g., where the order has been 
obtained by fraud, or in excess of jurisdiction of the 
Court of origin, or in the absence of the defendant, he 
not having had sufficient. notice of the proceedings to 
enable him, to defend them. There does not seem to 
be any reason why maintenance orders should in this 
respect receive less attention than any other judgment 
of a foreign Court, and it may be that the incorporation 
in any amendment of s. 3 of provisions similar to those 
contained in s. 6 of the Reciprocal Enforcement of 
Judgments Act 1934 may be desirable. 26 

A further feature of s. 3 which may be thought to call 
for attention is the silence of the section on the question 
whether the incidents to be attached to a registered 
order by the Court of registration are those incidents 
attaching to the order in the Court of origin, or those 
attaching to an order under the Destitute Persons Act. 

21 Compare the provisions of the Reciprocal Enforcement 
of Judgments Act 1934 ; in particular s. 6. 

22 Remission of arrears would appear to be part of the proce- 
dure of enforcement : see P&her v. P&her, [1955] P. 318, 332 ; 
119551 2 All E.R. 644. 652. 
L 25 See 1n w McGm~h (unreported), discussed, p. 188, post. 

z4 See discussion, pp. 188, 189, post. 
*6 This COUI’SB has been suggested in P&her v. P&her, 119551 

P. 318, 333 ; [I9551 2 All E.R. 644, 652. 
*8 And see also s. 4 (5) of the Maintenance Orders (Facilities 

for Enforcement) Act 1921. 

If, for example, by the law of the Court of origin, 
liability under an order for maintenance of a child 
ceases when the child attains the age of fourteen, does 
the liability of the defendant in hTew Zealand continue 
until the child has attained the age of sixteen, 27 28 
Or, supposing liability according to the law of the 
Court of origin to continue until the child attains the 
age of twenty-one, is liability in New Zealand extin- 
guished when the child reaches the age of sixteen 1 
What is the position if, by the law of the Court of 
origin, a father is bound to maintain his child until the 
death of the child ? XJ 

It is submitted that the incidents of a registered 
order as to its scope and duration are those attached 
to the order by the law of the Court of origin. 3o It 
is true that s. 3 provides that a registered order shall be 
“ of the same force and effect ” as an order originally 
made under the Destitute Persons Act ; but if, as 
appears above, these words mean no more than that 
a registered order is “ of the same force and effect ” 
only as far as enforcement is concerned, it appears that 
a New Zealand Court cannot go behind the registration 
to ascertain whether in a similar type of case a similar 
type of order would have been made in New Zealand, 
or whether the defendant would, under New Zealand 
law, have been liable for greater or less payments for a 
shorter or longer period had the complaint been heard 
in New Zealand. If  s. 3 relates only to enforcement, 
it follows that the provisions of the Destitute Persons 
Act as to the scope and duration of New Zealand orders, 
and, it may be added, the classes of persons who may 
be liable for maintenance at New Zealand law, 31 are 
immaterial, and it is submitted that the Court is bound 
to enforce a registered order to the full extent to which 
it could be enforced by the Court of origin. 32 

If this is the present position, it cannot be said that 
as a result persons Iiable under registered orders are 
likely to suffer any injustice : there is no reason why 
any such person should be able to restrict his liability 
in this respect by moving to some Commonwealth 
country where the Destitute Persons law is more indul- 
gent to him than the law of the country where the order 
was made ; it is, however, desirable that the matter 
be put beyond doubt by a clear statement of the exact 
scope and incidents of a registered order. 

Finally, the limitations of s. 3 are brought into sha.rp 
relief by the type of situation which might arise when 
both parties to a registered order are in New Zealand. 

2’ See Destitute Persons Act 1910 s. 26 (5) ; but note the 
provisions of s. 3 of the Destitute Persons Amendment Act 1953. 

28 It should be noted that ss. 4 and 5 of the Maintenance 
Orders (Facilities for Enforcement) Act are also silent on this 
point, although it is true that it is only as regards s. 3 that the 
noint necessarilv becomes relevant. 
L mas It is questionable whether public policy cannot become an 
issue in cases under s. 3 ; and it may be that a New Zealand Court 
would refuse recognition of an order registered under the section 
on this around. -See. e.g.. In. re Mm&w. 119211 1 Ch. 522. 
where it-was held that’ an-affiliation order made in kalta, grant: 
ing maintenance to the mother of an illegitimate child without 
any provision for termination when the &ild reached the age 
of 16 years, must be refused recognition in England on the 
ground, inter al&z, that it was contrary to public policy in Eng- 
land to give an illegitimate child perpetual maintenance. 

3o See Cook (Bolton-Moss) v. Bolton-Moss, (1938) 33 M.C.R. 
79, 81. 

31 This is clear from the definition of “ maintenance order ” 
in 8. 2 of the 1921 Act. 

32 The spanner in which the order is enforced is, of course, 
that provided by the Destitute Persons Act. 
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It is obvious that in such a case, where both parties 
can come before the Court of registration and full evi- 
dence on both sides can he taken before the Court of 
registration, the provisions of s. 3 as they stand can result 
in considerable injustice and inconvenience. It is eqJa,lly 
obvious that any provisionenabling a provisionalvariation 
order to be made, to be confirmed by the Court of origin, is 
quite inappropriate in this class of case. It would 
seem highly desirable that some provision be made, 
possibly to the effect that when both parties to a 
registered order reside and are domiciled’ in New Zea- 
land, the order is for all purposes, both as to its incidents 
and its enforcement, to be regarded as an order made 
under the Destitute Persons Act. 33 

In view of the serious limitations of s. 3, it is submitted 
that 

1. 
amendment is called for in the following respects : 
To provide procedure to enable the Court (pro- 
visionally or otherwise) to vary, cancel, or suspend 
registered orders ; 
To incorporate provisions similar to those con- 
tained in the Reciprocal Enforcement of Judg- 
ments Act 1934 to enable a defendant to show 
cause why an order should not be registered, and 
to enable him to apply on cert.ain grounds to have 
the registration of an order set aside ; 
To define the incidents and scope of registered 
orders ; 
To provide some simple procedure for variation, 
cance!lation, or suspension of registered orders in 
cases where both parties are in New Zealand.33h 

-- 
33 The proposition here stated is not without difficulty. 

Mere residence would seem to be too uncertain a requirement, 
whereas one of the parties might well be domiciled in New 
Zealand but resident somewhere else, and although a New Zea- 
land domicil in most cases involves permanent residence here, 
this need not necessarily be the position in regard to a married 
woman resident elsewhere, whose husband is domiciled in New 
Zealand. 

83A Since the above was in type, the writer haa had made 
available to him the Report of the Royal Commission on 
Marriage and Divorce (1951-1955) (Cmd. 9678) in which the 
question of variation of registered orders by the Court of regis- 
tration is briefly discussed. After referring to the position as 
now established by P&her v. P&her, [1955] P. 318, the Report 
continues : “ Where the order has been registered under Section 1 
[of the English Act] a husband may suffer real hardship ; the 
wife is able to enforce the order against him without coming to 
England but if he wishes to apply for variation or discharge he 
must take proceedings in the country in which the order was 
made. We accordingly recommend that the Magistrates’ 
Court in England in which the maintenance order has been 
registered under the provision of Section 1 of the Act of 1920 
should be given the same power to vary or discharge the order 
as it already has in respect of an order confirmed by it under 
Section 4 of the Act of 1920. It will be necessary to provide for 
service of the summons for variation or discharge to be effected 
by sending it by registered post to the last known address of 
the wife” (p. 287, para. 1113). It is unfortunate that the 
Royal Commission did not consider the question at greater 
length, as it is doubtful whether any such variation or discharge 
by the Court of origin can have any relevance if the wife insists 
on enforcing the registered order as such: see p. 186, ante. 
It is true that the difficulties of service would have to be over- 
come in any proposed new legislation. However, in New 
Zealand it has always been possible under a. 73 of the Destitute 
Persons Act 1910 (before its amendment by the Destitute 
Persons Amendment Act 1955) and now under the new a. 73 as 
inserted by a. 3 of the latter Act, for the Court to dispense with 
service of a summons on a defendant if it is proved to the satis- 
faction of a Magistrate that the defendant is absent from New 
Zealand or cannot be found ; and the complaint may be heard 
and determined in the same manner as if the defendant had 
been served with a summons : 8. 73 (1) (as amended). A 
Magistrate may, however, order any steps to be taken to bring 
the proceedings to the notice of the defendant : a. 73 (3) (as 
amended). 

II. VARIATION OF PROVISIONAL, ORDERS CONFIRMED IN 
NEW ZEALAND. 

Section 4 of the Act makes provision to enable main- 
tenance orders to be made in New Zealand against a 
defendant elsewhere in the British Commonwealth, 
such orders being subject to confirmation “by a 
competent Court in the place where the defendant 
is . . . proved to be resident ” ; 34 and such orders 
may be varied or rescinded by the New Zealand Court. 35 
Section 5 makes provision for the converse situation : 
a provisional order made by a Court in the British 
Commonwealth may be confirmed by the New Zealand 
Court, 36 and such an order may be varied or rescinded 
in New Zedand “ in like manner as if it had originally 
been made by the Magistrate confirming the same “, 
the Magistrate being empowered, if he considers it 
necessary, to remit the case to the Court which made 
the order for the purpose of taking further evidence. 37 

It will immediately strike t,he reader that although 
s. 5 deals in some detail with the procedure on an 
application before a New Zealand Court to vary a 
provisional order, it is silent on the procedure to be 
adopted when a provisional order of the Court of origin 
varying the original ordef comes before the New Zea- 
land Court for confirmation, and the question arises 
whether the New Zealand Court has jurisdiction to 
confirm such a provisional variation order. 

In In re McGrath, 38 a maintenance order was made 
in England and registered 3s in New Zealand. Subse- 
quently a provisional order was made in the Court of 
Summary Jurisdiction at Wealdstone varying the 
original order. The provisional order was duly trans- 
mitted to the Magistrates’ Court at Wellington for 
confirmation in terms of s. 5 (I), and a summons was 
issued to the defendant to show cause why the order 
should not be confirmed. It should be noted that the 
provisional order provided for an increase in the amount 
of maintenance payable under the original order, and 
the question arose whether the provisional variation 
order was a “ maintenance order ” within the meaning 
of the definition of “ maintenance order ” in s. 2. 
In refusing to confirm the provisional variation order, 
the learned Magistrate said : 

I do not think that an Order varying a Maintenance Order 
is within the definition of “ Maintenance Order ” in the 
Maintenance Orders (Facilities for Enforcement) Act 1921. 
It is not an order for the periodical payment of a sum of 
money. It is in fact what it purports to be, an order varying 
such an order. The ultimate obligation to pay is found in 
the original order. The distinction between a Maintenance 
Order and an Order varying a Maintenance Order is quite 
clear throughout the legislation. For example, in a. 39 of 
the Destitute Persons Act 1910, of which the 1921 Act w&5 
deemed to be part, power is given to a Magistrate to make 
an order varying a Maintenance Order, but there is no 
provision which gives an order for variation any substantive 
effect. The obligation is still under the original order, 
though the amount is varied. 

Moreover, if a variation can itself be regarded as a main- 
tenance order it is a little difficult to see why express provision 

34 Subs. (1). 
3s Subs. (5). But the order varying the original order is 

subject to confirmation in the same way as the original order. 
38 Subss. (1) and (3). 
37 Subs, (5). 
5* Unreported. Decided at Wellington by Mr J. B. Thom- 

son, S.M., February 23, 1953. 
3L) There is apparently no reported case.in which the question 

here discussed arose in regard to the provisional variation of a 
confirmed order : and see note (41), post. 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

TheNew Zealand Crippled Children Society was formed in 1935 to take 
Box 6025, Te Aro, Wellington 

up the cause of the crippled child-to act as the guardian of the cripple. 
and fight the handicaps under which the crippled child labours ; to 
endeavour to obviate or minimize his disability, and generally to bring 19 BRANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. 

ITS POLICY THROUGHOUT THE DOMlNlON 
(a) To provide the same opportunity to every crippled boy or gir as 

that offered to physically normal children ; (b) To foster vocational 
training and placement whereby the handicapped may be made self- 
supporting instead of being a charge upon the community ; (c) Preven- 
tion in advance of crippling conditions as a major objective ; (d) To 
wage war on infantile paralysis, one of the principal causes of crippling ; 
(e) To maintain the closest co-operation with State Departments, 
Hospital Boards, kiudred Societies, and assist where possible. 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Branch administers its own Funds) 

AUCKLAND . . . . . P.O. Box 5097, Auckland 
CANTERBURY AND WESTLAND P.O. Box 2036, Christchurch 
SOUTI~ CANTNRBURY . . P.O. Box 125, Timaru 
DUN&DIN . . . . . . . . . P.O. Box 483, Dunedin 
GISBORNE . . . . . . . . P.O. Box 20, Gisborne 
HAWKE’S BAY . . . . , . . P.O. Box 30, Napier 
NELSON . . . . P.O. Box 188. Nelson 
NEWPLYMOUTH . . . . . P.O. Box 324, New Plymouth 
NORTH OTA~O . . . . . P.O. Box 304, Oamaru 
MANAWATU . . . . . . . P.O. Box 299, Palmerston North 
MARLB~~~u~E . . . . . P.O. Box 124, Blenheim 
SOUTETARANAKI . . . . . P.O. Box 148. Hawera 
SOUTHLAND . . . . . . . P.O. Box 109, Invercargill 
STRATFORD . . . . . . . . P.O. Box 83. Stratfbrd 
WANQANUI . . . . . . P.O. Box 20, Wanganul 
WAIR~RAPA . . . . . . . P.O. Box 125, Masterton 
WELLINGTON . . , . . P.O. Box 7821, Welliogton E.4 
TAURAN~A . . . . . . 48 Seventh Avenue, Tauranga 
COOK ISLANDS C/o Mr. H. Bateson. A. B. Donald Ltd., Rarotonga 

It is considered that there are approximately 6,000 crippled children 
in New Zealand, and each year adds a number of new cases to tha 
thousands already being helped by the Society. 

Members of the Law Society are invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. Any further information will 
gladly be given on application. 

MR. C. MEACHEN, Secretary. Executlvs Council 

EXECUTIVE COUNCIL 
MR. H. E. YOUNQ, J.P.. SIB FRED T .  BOWERBANK. MR. ALEXANDER 
GILLIES. SIB JOHN ILOTT, MR. L. SINCLAIR THOMPSON, ME. FRANK 
JONES, SIR CHARLES NORWOOD, MR. G. K. HANS~RD, MR. ERIC 
EODDER, MR. WYVERN HUNT, SIR ALEXANDER ROBERTS, MR. 
WALTER N. NORWOOD, MR. H. T. SPEIQHT, MR. G. J. PARK, MR. 
D. G. BALL, DR. G. A. Q. L~NNANE. 

OBJECTS : The principal objects of the N.Z. Federa- 
tion of Tuberculosis Associations (Inc.) are as follows: 

2. To provide supplementary assistance for the benefit. 
comfort and welfare of persons who are suffering or 
who have suffered from Tuberculosis and the de- 
pendants of such persons. f 

S. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

1. To establish and maiotain in New Zealand a 
Federation of Associations and persons interested in 
the furtherance of a campaign against Tuberculosis. 

4. To make a survey and acqmre accurate ioforma- 
tiou and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat- 
merit of Tuberculosis. and the after-care and welfare 
of persons who have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are invited to bring the work of the Federation before cliente 
when drawing up wills and giving advice on bequests. Any further information will be 

gladly given on application to :- 

HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.l. 

Telephone 40-959. 

OFFICERS AND EXEOUTIVE COUNCIL 

President : Dr. Gordon Rich, Christchurch. 
lZ;Zrove : C. yeachen (Chairman), Wellington. 

Dr. 0. Walker, New Plymouth 
A. T. Carroll, Wairoa 

: Captazn H. J. Gillmore, Auckland H. F. Low \ Wanganui 

W. H. Masters \ Dunedin Dr. W. A. Priest ) 

Dr. R. F. Wilson ) Dr. F. H. Morrell, Wrllinglon. 
L. E. Farthing, Timaru Hon. Treasurer : H. H. Miller, Wellington. 
Brian Anderson 1 Christchurch 
Dr. I. C. Maclntyre ) 

Ho-n. Secretary : Miss F. Morton Low, Wellington. 
Hon. Solicitw : H. E. Anderson, Wellington. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of 8o&&re, a8 Executor8 and Advisors, i8 &rect& to the claims of the institution.8 in this iesue : 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

IN THE HOMES OF THE 

There are 22,000 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- ASSOCIATIONS 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. There is no better way for people 

It teaches them services useful to the to perpetuate their memory than by 
public, handicrafts useful to themselves, and helping Orphaned Children. 
promotes their physical, mental and spiritual 
development, and builds up strong, good 2500 endows a Cot 
character. in perpetuity. 

Solicitors are invited to COMMEND THIS 
UNDENOMINATIONAL ASSOCIATION to clients. Official Designation : 

A recent decision confirms the Association 
as a Legal Charity. THE PRESBYTERIAN SOCIAL SERVICE 

official Designation : 
TRUST BOARD 

AUCKLAND, WELLINGTON, CHRISTCHURCH, 
The Boy Scouts Association (New Zealand 

Branch) Incorporated, 
TIMABIJ, DUNEDIN, INVERCARQILL. 

P.O. Box 1642. 
Wellington, Cl. 

Each ktssociatiun administers 6% own Fund8. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 

A chain of Health Camps maintained by 
New Zealand. 

voluntary subscriptions has been established 
throughout the Dominion to open the door- “ I GIVE AND BEQUEATH to the NEW 

way of health and happiness to delicate and ZEALAND RED CROSS SOCIETY (Incor- 

understandard children. Many thousands of porated) for :- 
young New Zealanders have already benefited 
by a stay in these Camps which are under 

The General Purposes of the Society, 

medical and nursing supervision. The need the sum of E. . . . . . . . . . . . (or description of 

is always present for continued support for property given) for which the receipt of the 
this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 
legal profession in advising clients to assist 
by means of Legacies and Donations this 

other Dominion Officer shall be a good 

Dominion-wide movement for the better- 
discharge therefor to my trustee.” 

ment of the Nation. 
KING GEORGE THE FIFTH MEMORIAL In Peace, War or National Emergency the Red Cross 

CHILDREN’S HEALTH CAMPS FEDERATl!-lN, 
serves humanity irrespective of class, colour or 

P.O. Box 5013, WELLINGTON, 
creed. 

CLIEST ‘* Then. I wish to include in my Will a legacy for The British and Foreign Bible Society.” 

MAKING 
8OLlCITOB : ” That’s an ercelleut idea. The Bible Society has at least four eharactelistics of an ideal bequest.” 
CLIEXT: ” Well, what are they ? ” 
SOLICITOR : “ It’s purnose is definite and unchanging-to circulate the Scriptures without ettber note or comment. 

A 
Its record is amazing-since it8 inception in leO4 it has diarrihuted orer 600 miliion volumes. Its scope is 
far-reaching-it Broadcasts the Word ot God in 820 languages. 1~ activities can never be superfluous- 
man will always need the Bible.” 

WILL 
CI IENT ‘* You express my views exactly. The Society deserves a substantial legacy, In addition to one’s regular 

contribution.’ 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.I. 
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was made in the 1921 Act for the variation of provisional 
orders later confirmed. If an order for variation could 
itself be regarded as a maintenance order the special provisions 
which are made for provisional variations would have been 
unnecessary. 4o 

If this is the position, 41 there would appear to be an 
extraordinary gap in the law : not only as far as the 
New Zealand statute is concerned, but the English 

‘O See also the dictum of the same learned Magistrate in 
Tucker v. Tucker (unreported) : see p. 186, note (12), ante. 
Reference may also be made to Peart v. Peart, (1956) 9 M.C.D. 
28, in which Mr L. G. H. Sinclair S.M. refused to confirm or 
vary a provisional variation order on the ground that the 
original order (which had been registered under s. 3) could not 
be varied in the light of the decision in P&her v. P&her, [I9551 
P. 318; [1955] 2 All E.R. 644. In view of the fact that the 
provisional variation order increased the amounts payable under 
the original order, it is submitted with respect that the decision 
in Pemt v. Peart proceeded on a wrong basis. Had the pro- 
visional variation order been confirmed, the defendant would, 
it is submitted, have been liable for the increased amounts 
under that order, and not under the registered order. The 
question was not, with respect, whether the provisional variation 
order purported to vary the registered order (it in fact varied 
the original order), but whether it could be confirmed, thus 
taking effect quite apart from the registered order. In the 
result, of oourse, the decision was, it is submitted, right ; but, 
with respect to the learned Magistrate, the approach adopted 
in In re McGrath (supra) is to be preferred. 

*i Although the ratio decide&i in In w McGrath was that a 
provisional variation order could not be confirmed as it was not 
a “ maintenance order ” within the meaning of the definition 
of that term in 8. 2, the decision is, of course, strictly speaking 
authority only for the proposition that the procedure under 
8. 5 is not available where variation of a registered order is sought. 
Had the provisional variation order in that case been confirmed, 
it would have existed in New Zealand as a variation order, 
as it were, in ~acuo, unrelated to any confirmed original order. 
The position would not have been as strange had the original 
order been a confirmed, and not a registered order, and the 
learned Magistrate obviously did not need to consider the latter 
type of case. It is, however, submitted, that the mtio in In re 
McGmth is clearly applicable to any case in which a provisional 
order is sought to be confirmed. 

statute also. Section 4 of the New Zealand Act is 
complementary to s. 4 of the English Act, 42 and s. 3 
of the English Act 43 
New Zealand Act. 

is complementary to s. 5 of the 
Thus, an English Court can make 

a provisional order varying an order of its own con- 
firmed in New Zealand, 44 but there is nothing in s. 5 
of the New Zealand Act giving the New Zealand Court 
jurisdiction to confirm such a provisional order, although 
the New Zealand Court can itself vary or rescind the 
confirmed order: 45 similarly a New Zealand Court can 
make a provisional order varying an order of its own 
confirmed in England, 46 but there is nothing in s. 4 
of the English Act giving the English Court jurisdiction 
to confirm such a provisional order, although the 
English Court can itself vary or rescind the confirmed 
order. 47 This is reciprocity gone mad. 48 There is 
no doubt that what was intended in the legislation was 
that the Courts of both countries should have juris- 
diction to vary orders made under s. 3 of the %nglish 
Act and s. 4 of the New Zealand Act, and it may be 
the case that the term “maintenance order ” in 
s. 3 (1) and s. 4 (1) respectively was intended to include 
an order varying a maint’enance order, 49 but it is 
difficult to deny the force of the reasoning of the 
learned Magistrate in In re McGrath. 5o 

42 Section 4 of the English Act is to substantially the same 
effect as s. 5 of the New Zealand Act. 

43 Section 3 of the English Act is to substantially the same 
effect as s. 4 of the New Zealand Act. 

Q Section 3 (5) of the English Act. 
45 Section 5 (5) of the New Zealand Ad. 
46 Section 4 (6) of the New Zealand Act. 
47 Section 4 (6) of the English Act. 
4R Pace Lord Goddard L.C.J. in the case of one Jean Cal- 

lender, a case which he called “bureaucracy gone mad ” : 
Evening Post, June 23, 1956. 

49 See note in (1952) 141 Justices of the Pease and Loco.! 
Government Review, 14. 

5o See p. 186, ante. 

LEASE TO A PRIVATE COMPANY. 
By E. C. ADAMS, I.S.O., LL.M. 

EXPLANATORY NOTE. and the lessee, there is privity of estate and puivity of 

To the student of real property law, who desires to contract. When the lessee transfers his lease, he vests 

ascertain and understand the legal concept of a lease his estate in the land in the transferee, who expressly 

of land, I would advise a careful reading of the House or impliedly covenants with the transferor to pay the 
of Lords case, Cricklewood Property and Investment rent, etc.7 and perform the covenants in the lease ; 

Trust, Ltd. v. Leighton’s Investment Trust, Ltd., [1945] but he (the original lessee) does not thereby relieve 

A.C. 221 ; [1945] 1 All E.R. 252. himself of the burden of the covenants he has made 

A lease is of a two-fold nature : it constitutes an 
with the lessor, except with the concurrence of the- 

estate in the land, and it is also a contract. 
lessor by novation, and such a novation is not usual in 

The practice. 
contractual provisions remain operative during the sub- 

The original lessee still remains liable to the 
1 

sistence of the lease, 
essor 

Except in the cases where a 
or to the lessor’s assigns on the covenants in the 

memorandum of lease contains purchasing or renewal 
lease : a statutory exception to this rule is s. 89 of the 

clauses, the District Land Registrar is not very much 
Land Act 1948 (which applies only to leases and licences 

concerned with the contractual provisions of a lease : 
of Crown land issued under the Land Act 1948 or former 

he is concerned more with the title aspect, with the 
Land Acts) and reads as follows : 

legal estate in the land which is created on the registra- 
Every person to whom any lease or licence has been law- 

tion of the lease. 
fully transferred shall have all the rights and privileges and 
be subject to the same obligations as the original lessee or 

The conveyancer, however, is very much concerned licensee and the former lessee or licensee shall thereupon 

with the contractual provisions, for they affect his cease to be liable for any subsequent breach of any covenant, 

client : they may be advantageous to his client and on 
condition, or obligation (expressed or implied) in the lease 
or licence. 

the other hand they may be most burdensome. 

This leads us to the important doctrine of privity of 
The personal covenant of the lessee is, therefore, an 

estate and privity of contract. As between the lessor 
additional advantage to the lessor or his assigns-its 
value depends on the worth of that personal covenant. 
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If the original lessee is “ a man of straw “, it is worth- 
less. The value of the personal covenant of a company- 
lessee may also be worthless : that will depend mainly 
on the state of solvency of the company. The com- 
pany may become defunct by going through the proce- 
dure of winding-up or by being struck off the Register 
by the Registrar of Companies. Upon the dissolution 
of a company, its personal covenants ipso facto become 
extinguished, subject, however, to s. 283 of the Com- 
panies Act 1933 providing for the assets of a dissolved 
company vesting in the Crown as bona vacantia, which 
topic, however, is beyond the scope of this Explanatory 
Note. 

Therefore, it is the practice of some conveyancers in 
drawing leases to small private companies or other 
companies to insert special provisions in the leases 
binding personally the principal shareholders in the 
company. That these special provisions are often 
advisable appears clear from the fairly recent English 
case, In re House Property and Investment Co., Ltd., 
[1954] Ch. 576 ; [1953] 2 All E.R. 1525. In this case, 
a lessor unsuccessfully sought, on the liquidation of a 
company lessee, to have a fund set aside to secure 
payment of future rent and performance of other 
covenants. 

The judgment like so many modern ones in the 
Chancery Division is indeed a very long one, but the 
headnote in the 911 England Law Reports correctly 
summarizes the principle laid down : 

Where a solvent company, having resolved to be wound- 
up voluntarily, has assigned for value a lease which is bene- 
ficial to the assignee, the assignment being a permitted one, 
there is no absolute right [in the landlord] to have a fund 
set aside out of the assets of the company to answer its 
liabilities under its covenants in the lease. The landlord’s 
remedy in such a case is to prove in the winding-up. 

It was agreed by counsel in that case that the sum 
for which a proof could be lodged is the difference, at 
the date of valuation, between the market value of the 
particular lease with the benefit of the original lessee’s 
covenants, and the value of the same lease without the 
benefit of the original lessee’s covenants. If  that is 
all a lessor can do with respect to a solvent company in 
liquidation, it does not appear that he will get much 
protection from a practical point of view in the liquida- 
tion or dissolution of an insolvent company. 

The following two precedents are examples of how a 
solicitor, acting for the lessor, endeavours to solve the 
problem in New Zealand. 

PRECEDENT No. 1. 

SPECIAL PROVISIONS AND COVENANTS IN A LEASE TO A PRIVATE 
COMPANY. 

AND THE SAID A. B. AND THE SAID C. D. in consideration of the 
Lessor granting the foregoing lease to the Lessee at their request 
Do HEREBY JOINTLY AND SEVERALLY AGREE AND UNDERTAKE 
with the Lessor : 

1. That they will duly and punctually keep observe and 
perform all and singular the agreements stipulations and 
provisions of these presents. 

2. That should they or either of them at any time agree 
to sell or transfer their respective shareholding in the Lessee 
Company they shall obtain the approval of the Lessor to the 

proposed transferee or transferees thereof and shall procure a 
Deed of Covenant (prepared by the Lessor’s solicitor at the 
expense of the Lessee) from the proposed transferee or trans- 
ferees to keep and observe all and singular the agreements 
stipulations and provisions hereof both on the part of the 
Lessee and the said A. B. and the said C. D. 
AND LASTLY it is expressly agreed and declared : 

(1) That although as between the Lessee and the said A. B. 
and the said C. D. their respective executors administrators 
and permitted assigns the two last named may be sureties only 
nevertheless as between the Lessor and the said A. B. and the 
said C. D. their respective executors administrators and per- 
mitted assigns the two last named shall be principal debtors 
and shall not be released by any act or omission of the Lessor 
which would otherwise release a surety only. 

(2) That default by the said A. B. and the said C. D. their 
respective executors administrators or permitted assigns under 
any of the agreements stipulations and provisions on their 
part herein contained and implied shall be deemed default by 
the Lessee hereunder. 

PRECEDENT No. 2. 

SPECIAL PROVISIONS IN AN AGREEMENT TO LEASE TO A PRIVATE 
COMPANY. 

AND IT Is EXPRESSLY DECLARED that the foregoing agreement 
to lease has been granted to the Lessee at the request of A. B. 
of Wanganui Manager and C. D. his wife two of the directors 
of the Lessee Company AND in consideration of the granting of 
the said agreement to lease to the Lessee the said A. B. and C. D. 
(hereinafter called “ the covenantors “) Do HEREBY JOINTLY 
AND SEVERALLY COVENANT with the Lessor as follows : 

1. That the covenantors shall not sell transfer or otherwise 
dispose of such parcel or parcels of their shares in the Lessee 
Company without first obtaining the written consent of the 
Lessor. 

2. That the covenantors shall not part with the physical 
occupation of the said demised premises to any other person 
or persons without the prior written consent of the Lessor 
PROVIDED THAT the bona fide employment of a person not being 
a member of the company as manager of the company’s business 
conducted in the demised premises shall not constitute a breach 
hereof. 

3. That the covenantors shall not conduct or allow the 
Lessee Company to conduct or carry on any type of business 
in the demised premises other than that of a [stare her8 nctture 
of business.] 

4. That the covenantors shall observe and perform each 
and all of the foregoing agreements and provisions on the part 
of the company to be performed and observed and shall pay 
or cause to be paid the rental and all other moneys including 
rates payable by the Lessee at the times and in the manner 
her&before specified. 

5. That although as between the Lessee and the covenantors 
the latter may be only sureties yet as between the covenantors 
and the Lessor the covenantors shall be deemed principa,l 
debtors and shall not be released by any transaction between 
the said Lessee and the Lessor which might or would otherwise 
have that effect. 

6. That it shall be a condition precedent to the granting of 
any renewal of the said term of these presents that these present 
covenants by the covenantors shall be confirmed by the 
covenantors and remain in full force and effect during any re- 
newed term. 

AND FOR THE CONSIDERATION hereinbefore appearing the 
Lessee both hereby for itself and its successors covenant with the 
Lessor that any breach of the provisions and covenants of the 
covenantors in these presents contained shall constitute default 
by the Lessee and immediately entitle the Lessor to exercise hie 
remedies aa Lessor but without prejudice to the Lessor’s rights 
powers and remedies against the covenantors for breach of 
covenant hereunder 

AND the Lessor records that his consent would not be given 
should a proposed transferee of shares be other than a respect- 
able and solvent transferee. 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

The Biro Pen.-One of the grievances that Scriblex 
has against life in general is that the ball-pointed pen, 
that enemy of over-cautious bank managers, never 
joined the upsurge of the cost-of-living spiral. He 
was one of a noble band of those who encouraged 
invention at a cost of jZ5 5s. per pen-only, some years 
later, to be confronted by the chain-stores and the 
imitative Japs with what appeared an excellent facsi- 
mile at 5s. It is therefore with a certain satisfaction 
that he notices that the House of Lords in H. Millwood, 
Limited V. Martin has now held that the patent granted 
to Laszlo Josef Biro in 1943, relating to “ a writing 
instrument of the type comprising a reservoir, which 
reservoir has an air intake and is adapted to contain a 
charge of dense ink and a writing tip constituted by a 
ball retained in a housing between an inturned lip and 
a seat “, is a valid one entitled to protection against 
infringement. To the defence by the infringers that 
the invention lacked inventive merit and was obvious, 
the Court replied that although the idea of a ball- 
pointed fountain pen had been known for many years 
prior to 1943, at that date no such pen had been put 
on the market. An examination of the individual 
features of the Biro pen showed at least one feature 
that was not obvious-namely, the manner in which 
the grooves or channels between the bearing surfaces 
were designed. That led to and supported the view 
that the combination, in which the invention was said 
to consist, was not obvious. 

Women Litigants.-There can be no doubt that some 
women litigants sometimes adopt lines of action well 
calculated to embarrass their legal advisers, and in so 
doing are moved by impulses or reasons which never 
enter into the heart of a mere man. Not long ago a 
widow was plaintiff in an action for damages against 
a firm of caterers ; she alleged that she- had been 
poisoned by certain OY their foodstuffs. She had no 
case, for the evidence of the medical people, including 
her own, was dead against her. In those circumstances 
the defendants offered to settle, and offered a sub- 
stantial sum before the case came on for hearing. This 
offer was increased, but the lady firmly refused, against 
the advice of her legal and medical advisers. The trial 
proceeded and she lost her case. “ I know,” she had 
said, “ that I shall win. J have it on the highest 
authority t,hat I shall get judgment for a very large 
sum, and that I must not settle the case.” It trans- 
pired eventually that she had att’ended a seance, 
whereat a spirit, purporting to be that of a deceased 
Lord Chancellor, had delivered himself of that strong 
and favourable opinion. And the curious thing is 
that the lady still believes he was substantially correct. 
It is fair to add tha,t there is one recorded case where 
a lady whose “ bad ” case had been settled without 
her consent by counsel, appealed, and won. And, 
apropos of women in law generally, Scriblex recom- 
mends “The Second Man ” by Edward Grierson 
(Chatto & Windus, 1956) as a particularly well-written 
study of a woman barrister handling a difficult brief 
in a murder trial, the Court scenes being excellent and 
presented against a background of life in barrister’s 
chambers and robing rooms. The author gives a just 
and illuminating picture of the difficulties that confront 
a woman advocate in this class of case. 

Waking the Judge.-The compulsory retirement of 
our Judges on attaining the age of 72 years (” resigna- 
tion ” is the more correct term, as the late Sir Frederick 
Chapman always maintained) removes, to a great 
extent, the habit of the older Judges in other countries 
of closing their eyes during the hearing of a case. This 
has prompted a reader to draw the attention of Scriblex 
to a story told of Coleridge L.C.J. During the hear- 
ing of an action for damages for running down a dog, 
alleged to be a pedigree animal and a winner of many 
prizes, the Lord Chief is said to have fallen into a pro- 
found slumber. Now in sporting circles a dog during 
exhibition is said to be a dog “ on the bench”. Counsel 
for the defendant was doing his praiseworthy best, in 
cross-examination to get an admission that this dog’s 
day of glory and value had long since passed ; but it 
was expedient that the Judge should hear. Counse 1 
therefore put the following question to witness : “ Is 
it not your experience as an exhibitor that when an old 
dog has taken his place regularly on the bench for many 
years he gets sleepy and past his work 1 ” And it is 
reported that during the loud laughter which followed 
His Lordship resumed consciousness, and so continued 
until he had delivered a judgment which satisfied the 
defendant. Baron Brampton (Sir Henry Hawkins) 
had a small terrier that frequently appeared on the 
Bench, but the cynics used to declare that he appeared 
there, not so much in any advisory capacity, as a courier 
from His Lordship’s local “ commission agent ” of the 
latest results on the turf. 

Obsolete Statutes.-In a Wellington Court recently, 
a landlord claimed under s. 1 of the Landlord and 
Tenant Act 1730 (Eng.) double the yearly rent from a 
tenant who was holding over without benefit of tenancy 
legislation. 
been given. 

At the time of writing, judgment has not 
There was a time when rapacious Judges 

made dexterous use of obsolete but unrepealed Acts, 
“ preying,” according to Lord Bacon, “ like tame hawks 
for the King their master, and like wild hawks for 
themselves.” Empson and Dudley, in the reign of 
Henry VII, raked up many old statutes, “ long con- 
sidered obsolete and in practice disregarded, and en- 
forced them without regard to the object for which 
they had been framed, or the time they had been 
allowed to slumber in obscurity.” By acting as the 
agent’s of the King in the purchase of Royal pardons, 
thev made “ the blessed prerogative of mercy ” a 
prolitable source of revenue to the Sovereign a&o them- 
selves. By and by, emboldened by success, they dropped 
the old statutes and t,he mask of legality, and would 
attach anyone they considered worth the powder, have 
the victim brought before them in a private house, 
and, calling themselves a “ Court of Commission”, 
would proceed to trial and condemnation. 

Tailpiece. 
What delightful omniscience 
In a Q.C.‘s reminiscience 
Of delinquents and taxes 
And corpses down hatches, 
All made so deuced 
Lucid ! 

. 
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IT’S FUN TO BE A TRUSTEE. 
By AD~OCATTJS RURALIS. 

Recently, a trustee of an estate which included a 
small dairy farm and stock called for advice. Accord- 
ing to the will, the trustees could lease the farm or else- 
adopting the local idiom-share-milk it. The client 
had arranged a share-milking agreement ; but, as the 
estate aid not own a motor-vehicle, it was agreed 
between the parties that the share-milker would find 
and maintain the necessary motor-vehicles and he 
should be paid 50 per cent. instead of 39 per cent.- 
and would we please prepare the agreement. Advocatus 
pointed out that the trustee was, in vulgar parlance, 
“ poking his neck out “. We explained that the 
regulations under the Share-milking Agreements Act 
1937 set out certain terms and conditions of share- 
milkers’ contracts, and these conditions must be adhered 
to or improved on so far as the share-milker was con- 
cerned. Under cl. 14, the owner must provide the 
motor-vehicles. According to the decision in Handley 
v. Wishnowsky, [1941] N.Z.L.R. 390; [1941] C.L.R. 
185, it is impossible for the owner to contract out of the 
liability to provide the motor-vehicle, but he would 
still be bound to pay his 50 per cent. if he entered into 
an agreement to do so. Our client dissented from this 
judgment, and asked : “ So what 1” 

Advocatus explained that this was some of the 
advanced Social Legislation which was produced in a 
hurry in the late 1930’s. We explained that, when the 
Act was first passed, a share-milker working under a 
Share-milking Agreement had put water in the milk 
which was supplied to the local hospital. The owner 
who lived fifteen miles away was in due course*sued for 
having supplied watered milk. Being ably defended 
(we bow) the charge was dismissed ; the owner then 
wanted to know how he could sack the milker. We 
explained to him that the man was not an employee 
but a contracting party. The owner could write him 
a letter telling him not to do it again, or he could refer 
the matter to arbitration. The owner had lived with 
our Army in Flanders and said-forcefully-that he 
wanted the cow (the share-milker-not the Jersey) 
out, and how could he do it 2 

The next Advocatus remembers of the matter was 
that a neighbouring solicitor was writing his client 

demanding damages for wrongful dismissal. Advocatus 
thereupon rang the other solicitor pointing out that, so 
far as the owner was concerned, the share-milker was 
not an employee but a high contracting party, and 
should any body corporate or institution provide money 

to take action against the owner then such body would . 
be guilty of champerty or barratry or whatever it was 
the people are guilty of, and that it would look nice if 
we took action against any body corporate for providing 
maintenance for a milk-watering defaulter. 

It seemed poor law but good blackmail, and the 
correspondence thereupon ceased. 

Returning to 1956 : we explained to our client that 
his first mistake was made allowing himself to be 
appointed a trustee. Advocat,ns remembered in his 
younger days that he had been a trustee in a large 
estate, and his only reward was to have his name spelt 
wrongly in the Law Reports. 

We remember after the Napier Earthquake a com- 
mercial property had been badly shaken in a small 
village. There was a mortgage for g400 to trustees on 
the property-the owner died without other estate. 
The trustee-mortgagees found that it would cost E370 
to clear the section which would then be worth E200. 
They did nothing until the Borough Council decided to 
sue them for rates. Then they sought legal advice. 
Advocatus explained that their best action would be to 
register a release of mortgage, and the signing correct of 
that release is still on our conscience. 

Warming up to the subject of trustees, Advocatus 
remembered that during the slump Mr B, of the well- 
known legal firm A, B, and C, was a trustee with X 
and Y in a farming estate. At that time, no farm 
was paying its way and in due course the Springbok 
County Council instructed its solicitors, A, B, and C, 
to sue B, X, and Y, and enter judgment so as to protect 
their rates. 

A, B, and C temporized by drawing the summons 
against X and Y only, but X and Y had other views 
and expressed them. 

Advocatus then wrote to his Law Society suggesting 
that an Act should be prepared whereby a trust estate 
having a continuing trust could be incorporated, so that 
the incorporated body could sue and be sued and 
otherwise act. Apparently in those days Advocatus 
could make himself understood, for, after a decent 
interval, his Law Society wrote back approving the 
idea in principle and asking Advocatus’s assistance in 
drawing an Act. 

That correspondence thereupon ceased, but it does 
seem a subject on which some orator could spend time 
at the next Legal Conference. 
_____ 

NEW ZEALAND LAW SOCIETY. 
(Concluded from p. 160.) 

Standing Committee and Wellington Members of Committees : Bill that was now drafted, and in the light of the legislation 
Mr Currie expressed the appreciation of the Wanganui Society 
for the valuable work carried out by the Wellington members 

which is now in operation in the United Kingdom. 

on the Standing Committee and the Committees. Other mem- 
“I would be greatly obliged if you would arrange for the 

hers conveyed similar expressions from their Societies. 
views of the Society to be obtained.” 

Contracts Enjo-rcement Bill.-The following letter was received 
The President said that some years ago the Society had the 

from the Hon. the Attorney-General : 
proposals contained in the present bill under consideration. In 

“ 20th December, 1955. 
1954, an Act was passed in England, and last year a Bill was 

“ During the last Session of Parliament the above Bill was 
drafted and brought before the Statutes Revision Committee. 
The Committee had been informed that, in the limited time avail- 

introduced and referred to the Statutes Revision Committee. 
The President of the Society appeared before the Committee 

able, the Society had not been prepared to approve of the Bill. 

and gave evidence on the Bill, and, as a result of what 
It had then been decided by the Hon. the Attorney-General that 
the Bill be held over until this Session. It was resolved that the 

he said, the Committee decided that the views of the 
Law Soeioty should be sought on the basis of the actual 

Council approve of the Bill in principle, but that it disapprove of 
cl. 2 (6) which makes the legislation retrospective. 


