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INVITEES AND LICENSEES: OCCUPIER’S 
COMMON DUTY OF CARE. 

I N Dunster v. Abboft, [1953] 2 All E.R. 1572, 1574, 
Denning L.J. referred to “ the morass into which 
the law has floundered in trymg to distinguish 

between licensees and invitees.” 
To remedy that state of the law, the Occupiers’ 

Liability Bill, at present before the Parliament of 
Westminster, accepts the recommendations of the Law 
Reform Committee in its Third Report (Cmd. 9305) 
and abolishes any remaining distinct,ion. The Bill 
is concerned with lawful visitors only, and the duty to 
trespassers thus remains unaltered. The position of 
invitees and licensees is equated with t,hat of con- 
tractual visitors, but the common law rules will still 
determine who is the occupier and to whom the duty 
of care is owed. 

The “ common duty of care ” which an occupier 
owes to all visitors is, in the words of the Bill, to take 
such care “ as is reasonable to see that the visitor will 
be reasonably safe in using the premises ” ; the duty 
may, however, be modified or rescinded by agreement 
or otherwise. Where an occupier is bound by contract 
to permit other parties to enter his premises, he cannot 
rest,rict or exclude the common duty of care so far as 
they are concerned, and he will be bound by any higher 
duty which the contract may impose on him in relation 
to such third parties. 

In recent years, most of the text-books on the law of 
t’ort have set out the differing duties to be applied when 
visitors enter premises lawfully but without any con- 
tract wit,h the occupier, and have stated the duty owed 
to those known to the law as invitees as higher than the 
duty owed to those known as licensees. And the authors 
of such text-books illustrate the distinction with cases 
which sometimes do not appear to be entirely consistent 
with one another. 

In view of the complications and difficulties in the 
treatment of this matter in modern text-books, it is 
of interest to turn back to the first edition of Sir John 
Salmond’s Law qf Torts (1907), and to see the simplicity 
of his exposition of the law. In Chapter XII (p. 346), 
dealing with injuries suffered by persons who enter on 
premises and there come to harm, he does not use the 
term “ invitee ” at8 all. The learned author defines the 
occupier’s duty as follows : 

Subject to certain qualifications which we shall 
consider later,* the duty of an occupier towards a 

* The qualification refers to the rule in Francis v. Cocl;rell, 
(1870) L.R. 5 Q.B. 184, 501 (the liability of an occupier under 
a warrant of safety), and the rule in Gautret v. Egerton, (1867) 
L.R. 2 C.P. 371 (the liability of an occupier to bare licensees- 
the duty to give warning of any concealed dangers of which he 
actually knows). 

person who lawfully enters upon the premises is a duty 
to use reasonable care for the safety of that person. 
He is bound to use reasonable care in ascertaining 
any dangers which exist on the premises and to 
guard sufficiently against damage accruing there- 
from. This dutp extends to all dangers which exist 
there, whether clue to the nature of the premises or 
to the nature of t,he operations that are being carried 
on t)here. 

There is little difference between t,he foregoing (to 
which we shall return later) and “ the common duty of 
care “, which, under the inspiration of the Law Reform 
Committee, is the st’andard set by the Occupiers’ Lia- 
bility Bill for the duty owed by occupiers to all lawful 
visit.ors. 

In Coleshill v. A!fanchester Company, [1928] 1 R.N. 
776, 781, Atkin J. (as he then was) sairl that it was 
no doubt’ unfort)unate that the law as to the obligations 
of owners of property to those who come upon it 
“ compels distinctions to be drawn which are subtle 
and apt to be confused.” The following passages from 
the Third Report of the Law Revision Committee show 
the Committee’s view as to t,he extent of those dis- 
tinctions in relation to invitees and licensees at the time 
of the writing of the Report (October, 1954). We 
quote from p. 9 : 

12. The standard of care required of an occupier towards 
invitees is defined in the well-known judgment of Willes J. in 
lndermaur v. Dames, (1866) L.R. 1 C.P. 274 at 11. 28s: 

And, with respect to such a visitor at least, we consider it 
settled law, that he, using reasonable care on his own part for 
his own safety, is entitled to expect that the occupier shall on 
his part use reasonable care to prevent damage from unusual 
danger, which he knows or ought to know; and that, where 
there is evidence of neglect, the question whether such 
reasonable care has been taken, by notice, lighting, guarding, 
or otherwise, and whether there was contributory negligence 
in the sufferer, must be determined by a jury as a matter of 
fact. 
13. The standard of care required of an occupier towards 

mere licensees is less exacting, for it is limited to warning the 
licensee of any concealed danger (or trap) of which the occupier 
knows. This is the definition of the duty given in Il’ifl&:field 
on Tort, p. 579, and it is substantially borne out by the authori- 
ties. The reference to a ” trap ” and the requirement of 
actual knowledge on the part of the occupier appear to derive 
from the passage from the judgment of Willes J. in Gauket V. 
Egerton, (1867) L.R. 2 C.P. 371, where, in equating the 
position of a mere licensee to that of the recipient of a gift, he 
said at p. 375: . 

The principle of law as to gifts is, that the giver is not 
responsible for damage resulting from the insecurity of 
the thing unless he knew its evil character at the time, and 
omitted to caution the donee. There must be something 
like fraud on the part of the giver before he can be made 
answerable. 
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The extent of the occupier’s duty towards a mere licensee 
was thus describecl by Lord Sumner in Mersey Docks and 
Harbour Board v. Procter, [1923] A.C. 253 at p. 254: 

A licensee takes premises which he is merely permitted to 
enter just as he finds them. The one exception to this is 
that, as it is put shortly, the occupier must not lay a trap 
for him or expose him to a danger not obvious nor to be 
expected there under the circumstances. If the danger is 
obvious, the licensee must look out for himself: if it is one to 
be expected, he must expect it and take his own precautions. 

There are many other judicial pronouncements to a sub- 
stantially similar effect, and reference should in particular be 
made to Faimzan v. Perpetual Investment Building Society, 
[1950] A.C. 361. The occupier’s duty to warn against traps 
of which he knows clearly extends to traps the existence of 
which comes to his knowledge during the currency of the 
of the license, whensoever and by whomsoever created (see 
Corby v. Hill, (1858) 4 C.B. (N.S.) 556; Gallagher v. Hu?vbphrey, 
(1862) 6 L.T. (N.S.) 684; Ellis v. Fulham Borough Council, 
[1938] 1 K.B. 212). 

In the opinion of the majority of the House of J.ords 
in London GraGa!q Dock Co., Ltd. v. Horton, [1%1] 
A.C. 737 ; [1951] 2 All E.R. I, the duty of an invitor 
to an invitee is to provide reasonably safe preuises 
or else show that the invitee had full knowledge of 
t’he nature and ext)ent of the risk which he ran. On this 
view, where it is founcl as a fact that the invitee has 
been adequately warned of an unusual danger on the 
premises, he cannot maintain an action against the 
invitor for any damages caused to him by the danger. 
The Law Reform Committee felt, however, that know- 
ledge and appreciation of the nature and extent of the 
risk operating as an a,bsolute bar to any action by an 
injured invibee was liable to work injustice-as, indeed, 
it did in Horton’s case-and they proposed, therefore, 
that the fact t’hat a visitor has knowledge of some 
particular danger shoulcl not in itselj discharge the 
occupier from liability to the visitor for any damage 
arising from that danger. This recommendation corres- 
ponds with the opinion as to the existing law held by 
Lords MacDermott and Reid, who were in t’he minority 
in the House of Lords in Horton’s case, and also expressed 
by Sir John Salmond in the first edition of his Law of 
Torts, at pp. 348-349. Effect is being given to the 

recommendation in the Occupiers’ Liability Bill. 

In supporting the Occupiers’ Liability Bill in the 
House of Lords on June 21 of this year, the Lord 
Chancellor, Viscount Kilmuir, said that the classifica- 
tion of visitors, to whom varying duties of care were 
owed by occupiers, had, by the decisions of the Courts, 
hardened into rigid categories, which no longer repre- 
sented the needs of the present day and had led to 
endless refinements and distinctions of little merit. 
He went on to say that there were lawyers, including 
a distinguished member of the Court of Appeal, who 
considered that the Courts had already by their de- 
cisions practically abolished the distinction between 
invitecs and licensees, 

It may be observed that, shortly after His Lordship’s 
speech, the matter was taken a step further in the 
Courts. III Slater v. Clay Cross Co., Ltd., [1956] 2 All 
E.R,. 625 (which appeared on June 28), the Court of 
Appeal held, per curiajm, that the distinction between 
the duties of an occupier to invitees and licensees has 
virtually been abolished by the decisions of the Courts. 

The more recent of these decisions began with Dunster 
v. Abbott, [1953] 2 All E.R. 1572. This was an appeal 
from an order by Ormerod J. and the judgments in 
both Courts show the difficulties arising from a rigid 
classification of visitors in relation to a proper assess- 
ment of the occupier’s duty t,owards such visitors. 
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The plaintiff was employed as a canvasser to sell 
advertising space in certain publications. The defendant 
was the owner and occupier of premises, which com- 
prised a dwellinghouse and a builder’s yard where the 
defendant carried on his business as a builder. The only 
means of access to t,he premises from the road which 
was unlight’ed during the hours of darkness, was a 
concrete bridge across a ditch and a drive leading to the 
dwellinghouse, both bridge and drive being bordered 
on eit,her side by a low concrete wall. There were no 
railings between the defendant’s hedge and that side 
of the ditch nearest t’he dwellinghouse. The plaintiff, 
wishing to sell to the defendant advertising space on 
the covers of certain telephone directories, visited the 
defendant’s house and was asked by the defendant’s 
wife to call later in the day. The plaintiff entered the 
premises after dark to keep the appointment, his way 
up the drive being partly illuminated by a light placed 
at the corner of the garage which adjoined the house. 
Having seen the defendant, who did not wish to do 
business with him, the plaintiff left the house. The 
light, at the corner of the garage was st.ill on ; but, 
before the plaintiff had reached the roadway and as he 
was approaching the bridge over the ditch, the de- 
fendant switched off the light, and the plaintiff tripped 
and fell into the ditch, thereby suffering injuries. 

In an action by t,he plaintiff for damages for personal 
injuries, Ormerod J. came to the conclusion, although 
he did not regard it as material to his decision, that the 
plaintiff was an invitee. He regarded the bridge 
over the ditch as an unusual danger, and held that, the 
defendant was negligent in that he failed to leave the 
light on for a length of time sufficient to prevent the 
plaintiff falling into danger. He awarded the plaintiff 
SE469 damages, and judgment was entered accordingly. 
The defendant appealed, 

In the course of his judgment in the Court of Appeal, 
Somervell L.J. said that there was a debate in the 
Court below and in the Court of Appeal whether the 
plaintiff was an invitee or a licensee. The learned Judge, 
Ormerod J., did not consider that that question was 
very material, but he came to the conclusion that he 
was an invitee. 

In Pearson v. Lambeth Borough Council, [1950] 
1 All E.R. 682, 688, Asquith L.J. had said : 

It is more exact to say that an invitee is s, person who comes 
on the occupier’s premises with his consent on business in 
which the occupier and he have a common interest . . . 

Somervell L.J. did not think that, when the plaintiff 
came on the defendant’s premises, the plaint)iff and the 
defendant ha.d a common interest. He no doubt 
hoped, wrongly as it transpired, that a common interest 
might result, but they had not at that time a common 
interest. His Lordship continued : 

Here w&s a man who was hoping that he might find the 
defendant to be interested in this advertisement and I think 
that he was a licensee. If he were e, licensee, taking words 
from a judgment of Hamilton L. J., in Lathanz v. R. Johnson 
& Nephew, Ltd., [1913] 1 K.B. 398, 411: 

The rule as to licensees, too, is t,hat they must take the 
premises as they find them apart from concealed sources of 
danger; where dangers are obvious they run the risk of them. 
In darkness where they cannot see whether there is danger or 
not, if they will walk they walk at their peril. 

I do not think this case raises what may be a difficult 
question as to the effect of darkness on unusual dangers 
because I do not think this was an unusual danger. I think 
that this was an ordinary means of access to a house over a 
ditch which is an extremely common feature of roads in the 
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country and that there was no unusual or concealed source of 
danger in respect of which the occupier was under any duty.. 

His Lordship, continuing, said : 

Counsel for the plaintiff, having developed his proposition 
that the plaintiff was an invitee, to my mind, rather withdrew 
it because he based his main argument on the proposition that, 
the plaintiff having come with the defendant’s knowledge and 
without objection on to his premises, the defendant was guilty 
of ordinary negligence in a failure to take reasonable care in 
relation to his exit from those premises. On that basis, I 
do not think it would matter wh&her he was an invitee or a 
licensee. 

The learned Judge, holding that the plaintiff was an invitee 
and regarding the bridge as a dangerous situation of unusual 
danger-that, with respect, is where I differ from him-also 
said: 

He [the defendant] did not in the circumstances take 
reasonable care, by leaving the light on for a sufficiently long 
time, to prevent the plaintiff from falling into danger. 

His Lordship considered the evidence of both sides 
as to the light, and decided that the defendant was not 
negligent, in switching it off when he thought’ that the 
plaintiff had reached the road, and concluded that the 
fact’s showed an accident which the plaintiff had brought 
entirely on himself. He had not baken a torch wit,h 
him ; and anyone who went about on a dark unlighted 
road in a country district without a torch was asking 
for trouble, or, at any rate, if he found himself in that 
position, His Lordship thought he must proceed with 
very great care. 

Denning L.J. began his judgment with a passage 
that has already become a classic. He said : 

A oanvasser who comes on your premises without your 
consent is a trespasser. Once he has your consent, he is a 
licensee. Not until you do business with him is he an invitee. 
Even when you have done business with him, it seems rather 
strange that your duty towards him should be different when 
he comes up to your door from what it is when he goes away. 
Does he change his colour in the middle of the conversation ? 
What is the position when you discuss business with him and it 
comes to nothing ? No confident answer can be given to these 
questions. Such is the morass into which the law has floun- 
dered in trying to distinguish between licensees and invitees. 

His Lordship went on to say t)hat in the present 
case the ca,nvasser, the plaintiff, came to the door ; 
the householder, the defendant, asked him in ; the 
plaintiff stated his business ; the defendant was not 
interested ; and the plaintiff left. On those facts, 
His Lordship was clearly of opinion that the plaintiff 
was not an invitee, but only a licensee, because he was 
there on his own business and not on any matter in 
which the defendant had an interest. A guest whom a 
householder invites to dinner is only a licensee, even 
though the householder has an ulterior business motive 
in asking him. It would be strange, he added, if a 
householder owed a higher duty to a canvasser who 
comes unasked than he does to a guest who comes on 
his express invitation. His Lordship cont’inued : 

In this case, however, it does not matter whether the 
plaintiff was an invitee or a licensee. That distinction is 
only material in regard to the static condition of the premises. 
It is concerned with dangers which have been present for some 
time in the physical structure of the premises. It has no 
relevance in regard to current operations, that is, to things 
being done on the premises, to dangers which are brought 
about by the contemporaneous activities of the occupier or 
his servants or of anyone else. The instance was put by 
Somervell L. J., in argument of the driving of a vehicle, but 
many others can be imagined. In regard to current operations 
the duty of the occupier-or of the person conducting the 
;;;;;ions--is, simply t,o use reasonable care in all the circum- 

. This duty is owed alike to all persons lawfully 

on the premises who may be affected by his activities, and 
it is the same whether t,he person injured is an invitae or a 
licensee, a volunteer, or a guest. Negligence causing damage 
gives a cause of action, and it is not proper nowadays in 
this regard to draw any distinction between negligent acts 
of commission and negligent omissions. Bearing this in 
mind, it is tolerably plain that the static condition of these 
premises was a danger to anyone who used reasonable care 
for his own safety. The bridge over the ditch was not an 
unusual danger, nor was it concealed danger, either by day or 
night. No matter whether the plaintiff was an invitee or 
licensee, the defendant was in no breach of duty in regard to 
it. 

His Lordship concluded by saying that the case for 
the plaintiff depended, therefore, entirely on the a,ction 
of the defendant in putting out the light. That was 
a cont’emporaneous lactivity, a current operation, 011 

his part in respect of which his duty to the plaintiff 
was simply to use reasonable care. The t,rial Judge 
seemed to have thought tha,t the householder was negli- 
gent in turning the light’ off too soon ; but Denning 
L.J. could not agree with that view. The appeal was 
allowed. 

The facts in Hawkins v. Coulsdon and Purlq Urban 
District Council, [1954] 1 Q.B. 319 ; [I9541 1 All E.R. 
97, were these. In August, 1946, a house, belonging 
to a Mrs Reddish, was requisitioned by the defendant 
Council, under the Defence (General) Regulations 1939, 
for housing persons who were inadequately housed, 
a schedule of condition being prepared by an indepen- 
dent architect on behalf of the defendants, and signed 
by the defendants’ surveyor and by Mrs Reddish as 
owner. The schedule referred, int’er alia, to the fact 
that the three stone steps of the front porch were worn 
and ‘chat one of them was broken at the corner. 
Between 1946 and 1951, the house was re-decorated 
and minor alterations and repairs were carried out in 
accordance with standards of repair laid down by the 
Ministry of Health, but nothing was done to the steps. 
No complaints were made to the defendants by the 
occupiers of the house about the condition of the steps. 
On October 1, 1951, although the property was still 
requisitioned, the defendants allowed Mrs Reddish to 
enter into occupation of the upper floor of the house. 
On the evening of October 5, 1951, the plaintiff went 
to visit Mrs Reddish. She had visited t’he house 
before the war, but not since the conclusion of hostili- 
ties. She left the house at about 8 p.m., when it was 
dark. As she was coming down the steps from the 
front door, she put her foot on the broken step which 
gave way beneath her and she fell and broke her leg. 
On the pavement outside the house there was a street 
lamp, but, between the lamp and the front, door there 
was a fir tree, and on the night in question it was very 
dark and misty so that, the lamp was not effectively 
lighting the doorway. 

The plaintiff claimed damages from the defendants, 
contending that by virtue of the requisit,ion they were 
in occupation and/or control of the porchway steps 
and approaches to the house ; that she used them on 
the evening in question as the defendants’ licensee, 
being on a visit to the person occupying the upper 
floor of the house under an agreement with the defend- 
ants ; that the defendants owed her a duty to take 
reasonable care to prevent her from suffering damage 
on the occasion of that visit from any hidden danger or 
trap in the porchway, steps or approaches of which 
they were aware ; and that these, severally or together, 
constituted at all material times a hidden danger or 
trap ; that, as the defendants knew, they were unlit, 
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Ihc srirfaco was worn. ant1 a large porl ion of t hc lower- 
most step hat1 been previously broken off and was 
mi,s,sincr : and in broach of t)heir duty or ne&uently, 
the deFendants had failed to take reasonabll c&e to 
prevent injury to persons using the steps. The 
defendants denied the allegat,ions and contended that 
the plaintiff used the steps with full knowledge of their 
condition, without keeping a proper look-out, and 
without due care for her own safety. 

Pearson J. finding that the defect \\-a~ not obvious 
to the plaintiff and was not reasonablv to be expected 
by her, held that’ a licensee moving ‘in the dark did 
not in all cases take the risk of any &nger which in 
daylight would be obvious. He held further that to 
entitle the plaintiff to succeed it was enough for her 
to show that the defendants knew the facts constituting 
the danger : tha.t a reasonable man, having that know- 
ledge, would have appreciated the risk involved ; and 
that she need not show tha& the defendants, in fact, 
apprecint)ed that risk. Holding that the plaintiff 
had discharged the burden which was on her, he gave 
judgment in her favour. The defendant a,ppealed. 

In his judgment in the Court, of Appeal, Denning 
L.J., after a detailed consideration of the relevant 
authorities, said at p. 106 : 

It seems to me that nowadays, in the case of an unusual 
danger which is not obvious or known to the visitor, it can 
fairly be said that the occupier owes a duty to every person 
lawfully on the premises to take reasonable care to prevent 
damage. The duty is not to invitees as a class, nor to 
licensees as a class, but to the very person himself who is 
lawfully there. What is reasonable care in regard to him 
depends on all the circumstances of the case. The relevant 
considerations include all those facts which could affect the 
conduct of a reasonable man and his decision on the precautions 
to be taken: see Paris v. Stepney Borough Council, [I9511 
A.C. 367; [1951] 1 All E.R. 42. 

After citing authority, His Lordship continued : 

People who lawfully use a recognized way, whether as 

invitees or licensees, are entitled to be warned of any unusual 
danger which is not obvious or known to them, but of which 
the occupier knows or ought to know: see Pairman v. Perpetual 
Investment Building Society, [1923] A.C. 74, 86, 96, per Lord 
-4tkinson and Lord Wrenbury. 

His Lordship then came to the facts of the case. He 
said : 

This broken step was, I think, an unusual danger which 
w&s unknown to the plaintiff. It was not obvious in the 
dark. The danger was not, in fact, known to the defendants, 
but they ought to have known of it. They knew that, the 
step was broken, and a reasonable man in their place would 
have realised that it was a danger. They were, therefore, 
under a duty to her to use reasonable care to prevent damage 
from it. The question is: Did they use reasonable care ? Test 
the position by supposing that the defendants in this case, 
instead of being a council, had been a householder occupying 
this house. Would he have mended the step ? I am not 
sure that he would have done so. But I am quite sure that, 
if he had invited a lady guest to the house and was seeing her 
out at night, he would have warned her about the broken step 
and told her to keep to the safe side of it. The defendants, 
being an Urban District Council, were, of course, not the 
householder and could not be on the spot to warn visitors of 
the danger, but that does not rid them of their responsibility. 
It only means that, being unable to warn, they ought to have 
mended the step. They cannot shift their responsibility on 
to the occupants of the house, for the simple reason that they 
retained the possession and control, and are responsible in law. 
They cannot get rid of their responsibility by the plea that 
they are only a requisitioning authority. They ought to do 
whatever a reasonable man in their position would do, and that 
is, mend the step. It seems to me, therefore, that the 
defendants did not, use reasonable care. 

The appea,l was dismissed. 

The effect of their Lordships’ judgments is that the 
members of the Court (Somervell, Denning, and Romer 
L.JJ.) agreed that a licenser as well as an invitor is 
liable for unusual dangers to a visitor of which the 
occupier knew, or ought to have known. 

The later cases will be discussed in our next issue. 

SUMMARY OF 

COMPANY LAW. 

A Case on Prospectuses. 100 Solicitors’ Journal, 595. 

CONTRACT. 

Constrzlction-Electric-power Board’s Agreement with Borough 
for Supply of Electricity-Alteration of Charges and &o&tied 
Scale by Department supplying Electricity to Boar&Culculation, 
qf Increased Charges to Borough in Accordance with Agreement 
Charges to be ” correspondingly increased or diminished “- 
New Charges to be paid by Borough to stand in Same Relationship 
to New Price paid as Original Price fixed under Agreement bore to 
Price or Rate then being paid by Electric-power Board. In each 
of the two agreements (one between the Thames Borough and 
the defendant Board and the other between the Te Aroha 
Borough and that Board, to each of which Boroughs the de- 
fendant Board supplied electricity), cl. 9 (a) imposed upon 
each plaintiff a graduated scale of charges payable to the de- 
fendant Board, which, both in graduations and in the charge 
made in respect of each graduation, reproduced the identical 
charges imposed by the State Hydro-electric Department upon 
the defendant Board. The agreements of each of the plaintiffs 
added to t,his basic charge prescribed by subcl. (a) a fixed 
charge and a percentage calculated upon the sum-total of the 
other charges. In the agreement with the Thames Borough, 
there was an additional subclause providing for the defendant 
Board’s charges during the term of the agreement from the time 
when the supply was given from the new substation. This 
was as follows : ” (d) A fixed charge per annum of proportion 
of the standard quarterly additional charge to the Board by the 

RECENT LAW. 

Department for the use of the said new Substation, such pro- 
portion to be in direct ratio to the respective maximum demands 
of the Council and the Board for electricity aa registered by meter 
per quarter at the said new Substation.” Clause 13 of each 
agreement provided : “ 13. Should the present charges for 
electricity imposed upon the Board by the State Hydro-electric 
Department (hereinafter called the Department) be increased 
or diminished during the currency of this Agreement, the charges 
under article 9 (a) hereof being based upon such present charges 
shall without notice correspondingly be increased, or diminished 
as may be agreed upon or &s shall be fixed by arbitration.” 
The State Hydro-electric Department inoreased the charges and 
altered the graduation scale imposed on the defendant Board, 
which, in turn, under the provisions of cl. 13 of its Agreement 
with each of the plaintiff Boroughs, altered the charges for the 
supply of electricity to it. On originating summons for inter- 
pretation of cl. 13, Held, 1. That the purpose and construction 
of cl. 13 was to require that, in the event of any amendment 
of the charges made by the Department, the prices fixed under 
cl. 9 (a) should be amended to stand in the same rel&ionship 
to the new price or rate which would, in fact, be paid by the 
defendant Board to the Department, as the original price fixed 
under cl. 9 (a) bore to the price or rate then actually being paid 
by the defendant Board. 2. That, cl. 13 manifested an in- 
tention on the part of the parties, that any alteration in the 
State Hydro-electric Department’s charges made after the 
agreement had been entered into should not, result in any addi- 
tional loss or profit to either party on the basic charge fixed by 
cl. 9 (a), but that, such adjustment should be made as would 
keep the parties in the same relative position so far as the rate 
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der of the file-all held “Fast” in four-post filing clip. Compact, 
inexpensive and so simple to use that even the greenest clerk 
can’t go wrong. 

F3.4 

Everybody’s happy! And the cost is 
negligible in terms of your annual 

%$/am n 
overhead. Write, phone or call your 

AL \ 
;;iig f$;;rm;ng & Springhall 

I ARMSTRONG & SPRINGHALL LTD. 
Branches and Agents throughout New Zealand 

ADDING MACHINES l ACCOUNTING MACHINES l ADDRESSOGRAPH MACF~;‘dJE$ 
. CALCULATING MACHINES l DUPLICATORS AND SUPPLIES l 

SYSTEMS l POSTAL FRANKING MACHINES l STEEL OFFICE FURNITURE l TIME 
RECORDERS l TYPEWRITERS AND SUPPLIES 

Wellington, Auckland, Christchurch, Dunedin, Whangaret, Hamilton, New Plymouth, Wanganui, 
Palmerston North, Masterton, Nelson, Tlmaru, Invercargill, Suva. 
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CONFIDENCE 

THE NATIONAL BANK 
OF NEW ZEALAND LIMITED 

Established- 18 22 

The Church Army 
in New Zealand 

(A Society Incorporated under The Religious and 

Charitable Trusti Act, 1908) 
_--__ 

HEADQC~ARTERS : 90 RICHMOND ROAD, 

AUCKLAND, IV. 1. 

_---- 

President : THE MOST REVEREND R. H. OWEI, D.D. 
Primate and Archbishop of New Zealand. 

THE CHURCH ARMY is a Society of tho Church of England. 

It helps to staff Old People’s Homes and Orphanages, 
Conducts Holiday Camps for Children, 
Provides Social Workers for Military Camps, Public Works Camps, 

and Prisons. 
Trains Evangelists to assist in Parishes, and among the Maoris. 
Conducts Missions in Town and Country. 

LEGACIES for Special or General Purposes may be safely entrusted to- 

The Church Army. 
FORM OF BEQUEST: 

UNITED DIM 
CORPORAT 

(South Pacific) Limited 
TOTAL ASSETS 

APPROX. LI MILLION 

FINANCE 
for 

INDUSTRY and TRADE 
Head Office : 

154 Featherston Street, 
Wellington 

Branchesat 

: Auckland and Christchurch 

A Church Army Sister is a friend to 
young and old. 

“ I give to the CHURCH ARMY IN NEW ZEALAND SOCLETY of 99 Richmond Road, Auckland, W. 1. [Here insert 
particulars] and I declare that the receipt of the Honorary Treasurer for the time being, or other proper officer of 

the Church Army in New Zealand Society, shall be sufficient discharge for the same.” 
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for basic charge under cl. 9 (a) was concerned. 3. That, accor- 
dingly, on its true construction, cl. 13 of each of the agreements 
required that, upon the State Hydroelectric Department 
amending its charge to the defendant Board for electricity, the 
charges fixed by cl. 9 (a) in the agreement between the Borough 
of Te Aroha and the defendant Board, and the charges fixed 
by cls. 9 (a) and 9 (d) in the agreement between the Borough of 
Thames and the defendant Board, were to be amended so that 
the prices to be paid by each Borough would, in each case, 
bear the same relationship to the rate or price which the de- 
fendant Board then actually paid to the Department as the 
original prices fixed bore to the rate or price which the defendant 
Board actually paid before the amendment ; and that the aseer- 
tainment and fixing of the amended price was to be arrived at 
by agreement between the parties, but, in default of agreement, 
the amended price was to be fixed by arbitration. Thames 
Borough and Te Aroha Borough v. Thames Valley Electric-power 
Board. (S.C. Auckland. September 11, 1956. Shorland J.) 

CROWN LAND. 
Area in Borough delineated on Early Survey Maps-No Crown 

Grant thereof issue&No Evidence that Land formed or dedicated 
as a Street or treated as a Street by the Crown, the Borough, or the 
Public-Land not vested in Borough by Operation of Statute Law 
or by DedicativSuch Land vested in Crown. The onus of 
proving that land is laid out and marked on the survey maps 
as a road over waste lands of the Crown at the time of the con- 
stitution of the borough in which that land is situated rests 
upon the Crown. Certain land (herein termed ” the land “), 
comprising 2 ac. 23 pp,, and irregular in shape, was situated in 
the Borough of Onehunga, and within a rectangle formed by 
four streets, It formed part of an undivided area of land 
forming a reserve shown on an early Crown Grant plan, pre- 
pared on an actual survey made about 1850, contained in the 
records of the Lands and Survey Department. The original 
reserve was Crown Land in respect of which no alienation by 
Crown Grant had ever been made. Crown Grants of properties 
with boundaries contiguous with the land severally referred to 
it as a “ road ” or as a “ line ” or as a “ water reserve”. On 
an old plan known as City Street No. 15 the area was marked 
“ reserve”. There had never been any instrument of dedica- 
tion or alienation of the land by the Crown. In an action to 
determine questions as to the status of the land, and, in par- 
ticular, whether the land was a public street vested in the 
Borough of Onehunga or was land vested in the Crown, it was 
contended for the Crown, inter alia, that the land was vested 
in the Borough as a public street by operation of law. Held, 
1. That there was no evidence that the land in question was a 
“road” within the meaning of the Public Works Act 1876 at 
the date of the constitution of the Borough of Onehunga and 
vested in the Borough pursuant to s. 185 of the Municipal Cor- 
porations Act 1876, as it was not “ laid out ” (on the ground) 
and “ marked on the survey maps as a street ” ; and it was not 
proved that the land had come within the definition of a “ road ” 
or of a “ street ” in subsequent relevant legislation. (Wellington 
City Corporatiolz v. McRea, [1936] N.Z.L.R. 921 : [1936] G.L.R. 
639, referred to.) 2. That there was no evidence that the 
land had ever been formed as a street, used by the public as a 
street or right-of-way, or recognized or treated as a street by 
the Crown, the Borough, or the public. 3. That, accordingly 
the land had not at any time vested in the Borough by operation 
of statute law or by dedication by the Crown as a road and 
acceptance thereof by the Borough of Onehunga or by the 
public, but was land vested in the Crown. Palmer v. Onehunga 
Borough and Attorney-General. (S.C. Auckland. September 4, 
1956. Shorland J.) 

FAMILY PROTECTION. 
Time for making Application-Executor’e Assent given- 

Whole Estate, including Share in Another Estate, given by Testator 
to His Executrix-Executrix, having paid All Debts, Death Duties, 
and Administration Expenses, treating Estate as Her Own and 
person.ally receiving Income from Other Estate-Such Acts con- 
stituting Assent to Gift in. Testator’s WildTestator’s Estate dis- 
tribute&App&ation for Further Relief thereafter barre&Ex- 
tension of Time not permissible-“ Distribution “--&’ Other trus- 
tees “-Family Protection Act 1955, a. 2 (Z)-Statutes Amendment 
Act 1939, s. 23. The word “ distribution ‘.’ in the proviso in 
s. 2 (2) of the Family Protection Act 1955 means the distribution 
of the testator’s estate, and not the distribution of any other 
estate in which the testator might have been interested. The 
words “ other trustees “, as used in s. 23 of the Statutes Amend- 
ment Act 1939, are the trustees of the testator and not of some 
other person. The test&or, who died on December 21, 1952, 
gave the whole of his estate to his niece, T., and she was ap- 
pointed executrix. No trust of any kind was declared in the 

will. She used the cash and chattels towards payment 
of the debts, and out of her own moneys paid the balance of the 
debts, death duties, and administration expenses. The other 
assets included a one-fifth interest in the estate of the testator’s 
sister, F., who predeceased him and appointed a trustee company 
her trustee. On October 7, 1954, T. caused probat,e of the 
testator’s will to be produced to F.‘s trustee, and she had re- 
ceived the income from the F. estate since that time. She treated 
the income as her own, and not as income from the testator’s 
estate. On an application by the testator’s daughter, his only 
child, for an extension of time for claiming further provieion 
out of the testator’s estate, T. contended that distribution 
had taken place, and that s. 2 (2) of the Family Protection Act 
1955 was a bar to any claim. Held, 1. That T.‘s acts in dealing 
with F.‘s trustee on the basis that she was the person entitled 
to the testator’s share, and her acts in treating all payments 
received as her own property, and her act in ceasing to treat the 
testator’s estate as having any separate existence since October 
31, 1954, constituted an assent to the gift in the testator’s will 
so that it became her sole property ; and that, accordingly, 
there was a distribution of the estate of the testator before the 
application was made under the Family Protection Act 1955. 
(Public Trustee v. Kidd, [1931] N.Z.L.R. 1 ; sub. nom. In re Kidd, 
[1930] G.L.R. 595, and In re Donohue, Donahue v. Public Trus- 
tee, [1933] N.Z.L.R. 477 ; [I9331 G.L.R. 415, followed.) 2. That 
8. 23 of the Statutes Amendment Act 1939 did not operate to 
permit an extension of time to be granted, as the interest of the 
testator in F.‘s estate was not held upon trusts created by the 
testator or by operation of law in respect of the teetator’s 
estate as such ; and, as there was no property held upon trust 
“ in the estate ” of the testator, an extension of time could not 
be granted. In ye Annett (deceased), Annett v. Taylor. (S.C. 
Timaru. September 10, 1956. Henry J.) 

TENANCY. 
Possession-Hall let to Tenant-Tenalzt subletting Hall for 

Nights when not irt use by Him-Subletting-Normal and Usual 
Way of Carrying on Owner’s Business-Greater Hardship to 
deprive Owner of Opportunity for His Hall-letting Business than 
to deprive Tenant of Profit from His Subletting Actirities. In 
1954, H. purchased a property, which included a hall and some 
additional rooms and was let to the tenant organization. The 
tenant used the hall for only one or two nights a week, and for 
other nights sublet it to others, and, in this way, it obtained 
enough to pay almost the whole of the rent and was thus enabled 
to build up a fund with which it hoped ultimately to acquire a 
property of its own. H., in seeking possession, did not desire 
to oust the tenant on those nights on which it desired t’o use t,he 
hall, or to deprive it of the use of the subsidiary rooms. On 
appeal from an order by a Magistrate giving H. possession of 
the hall, subject to a condition enabling the tenant to make 
arrangements with the landlord, Held, 1. That, while H. did 
not require the property for his own use and occupation, the 
use of a hall for subletting was the normal and usual way for 
a hall-owner to carry on his business. (Armagh Apartments, 
Ltd. v. Friedlander, [1954] N.Z.L.R. 1180, applied.) 2. That 
it would be a greater hardship to deprive the landlord of the 
opportunity to run his own hall-letting business and so to 
receive the normal profit from it, than to deprive tho tenant 
of an adventitious profit on its subletting activities. Kerry 
v. Hughes. (S.C. Auckland. August 24, 1956. Stanton J.) 

Urban Property-Possession-Landlord seeking Possession on 
Ground of Requirement of Premises for ” his oum occupation “- 
Landlord’s Intention to demolish Buildings not Bar to His obtain- 
ing Possession on Such Ground--” Premises “--Tenancy Act 
1948, s. 24 (1) (h), (m). A landlord requires premises “for his 
. . . own occupation “, within the meaning of a. 24 (1) (h) of 
the Tenancy Act 1948, although he intends, for the purposes 
of his occupation, to make substantial alterations or put up a 
wholly new building. Section 24 (1) (m) applies only when the 
landlord requires the premises for demolition or reconstruction 
with a view to letting or selling them, or making some use of 
them other than his own occupation. (Dicta of Williams J. in 
Burling 17. Ghan. Steele and Co. Pty., Ltd., (1948) 76 C.L.R. 485, 
490, applied.) Both in para. (h) and in para. (m), the word 
“ premises ” means the subject-matter of the lease. So held by 
the Judicial Committee of Her Majesty’s Privy Council in dis- 
missing an appeal from the judgment of the Court of Appeal, 
McKenna v. Porter Motors, Ltd., [1955] N.Z.L.R. 832. McKenna 
and Another v. Porter Motors, Ltd. (Judicial Committee. July 
26, 1956. Viscount Simonds, Lord Oaksey, Lord Tucker, Lord 
Cohen, and Lord Somervell of Harrow.) 

TORT. 
Status and Tort. 30 Australian Law Journal, 183. 
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THE RIGHT OF ASSEMBLY. 

October 2,193 

By IVOR L. M. RICHARI)SON, 

LL.B. (N.Z.), LL.M., S.J.D. (MIcII.). 

(C’oncluded from p. 267.) 

SANCTIONS AFTER THE EVENT. 

Because of the view which they take of the “ right 
of public assembly “, New Zealand courts have not 
required a public meeting to be a clear and present 
danger to the peace before it can be considered unlaw- 
fu1.27 All that is necessary is to prove the particular 
offence charged, e.g., disorderly conduct, breach of 
the peace, unlawful assembly, or, what is most common, 
obstructing any constable in 6he execution of his duty.28 
The Police have very wide powers in this connection. 
If a constable has a reasonable belief that there will be 
a breach of the peace if a meeting is held, any attempt 
to hold the meeting contrary to his prohibition consti- 
tutes the offence of unlawfully obstructing a constable 
in the execution of his duty. This is so whether or 
not any of t)he persons present at the meeting com- 
mitted a breach of the peace or incited others to do so. 

In the first place, the statutory definition of unlawful 
assembly 2g makes any assembly unlawful if it causes 
other persons in the neighbourhood to fear on reason- 
able grounds that, the persons assembled either will 
themselves disturb the peace or will provoke other 
persons to do so. But, the important point, is that 
the Court of Appeal has held, in Goodall v. Te Kooti,30 
that, it makes no difference that the “ other persons ” 
would not be justified in disturbing t,he peace. Dennis- 
ton J.‘s rationale for this proposition was : 

I think the proposition of the respondent, that my number 
of men may assemble to do any act that is not unlawful, 
irrespective of the consequences, is pushing the doctrine of 
individualism and of the obligations to individuals to the 
body politic to an irrational extent3i 

Clearly then, it is no defence to a charge of unlawful 
assembly that the assembly is for a lawful purpose 
and is well behaved if, because of it, other persons 
break the peace. 

In the second place, the case of Be&y v. Gillbanks, 
which is so frequently cited both by American and by 
English writers, is not a true indication of either New 
Zealand or English law on the point. There the 
appellants, members of the Salvation Army, were 
leading a procession which was eventua)lly due to return 
-- 

?’ Compare t.he view of United States law that the right of 
assembly is an essential aspect of freedom of speech and oonse- 
quently can be abridged by the Legislature or local body only 
in certain circumstances. The difficulty which the American 
courts always face is to balance the conflicting claims of the 
public in the maintenance of order on the one hand and in the 
dissemination of ideas on the other since speakers with un- 
orthodox views naturally arouse the feelings of audiences. 
Generally speaking, a public meeting will be lawful unless it 
is shown that it constitutes a clear and present danger to the 
maintenance of peace and order. See generally, Abernathy, 
” Assemblies in the Public Streets “, (1983) 58 S. Car. L. Rec. 
384. 

yB Police Offences Act 1927, s. 77. Under s. 3 (ee) of the 
same Act, it is an offence to behave in a “ riotous, offensive, 
threatening, insulting, or disorderly manner ” or to use any 
“ threatening, abusive, or insulting words ” in a public place. 

2o Crimes Act 1908, s. 101. 
a0 (1890) 9 N.Z.L.R. 26. 
31 Ibid., 58. 
3% (1882) 9 Q.B.D. 308. Incidentally, this was actually a 

“ procession ” case rather than the case of a street meeting. 

t,o the Salvation Army Hall where a meeting was to be 
held. Their assembly was for a legal purpose and 
they had no intention of carrying it out unlawfully. 
However, they knew it would be opposed by a rival 
organization styled the Skeleton Army and they had 
good reasons t#o suppose that a breach of the peace 
would be committed by those who opposed it’. The 
appellants were arrested while the procession was in 
motion and charged with the offence of unlawful 
assembly. The Court of Queens Bench found in their 
favour and Field J. pointed out 33 that otherwise 
persons could be convicted for doing a lawful act if 
they knew that doing it might cause another to do an 
unlawful act,. 

Writers have hailed this case as deciding that persons 
cannot be convicted for doing an unlawful act if they 
know that their doing it inight cause another to do an 
unlawful act. This is simply not correct. The case 
is now in conflict with Wise v. Dunning,34 and in two 
Scottish decisions ; 35 and in the New Zealand case of 
Goodall v. Te Kooti 36 it was trenchantly criticized by 
the Court of Appeal. But Duncan v. Jones,3? in 
the United Kingdom, and Burton v. Power,3a in New 
Zealand, sounded t,he death-knell to the principle 
supposedly applied in Beatty v. Gillbanks. 

In Duncan v. Jones, the appellant was about to 
address a number of people in the street when a Police 
officer, who apprehended that a breach of the peace 
would occur if the meeting were held, forbade her to 
do so at that particular spot. However, he offered 
her another place at which to speak one hundred and 
seventy-five yards away. The appellant persisted in 
trying to hold the meeting and obstructed the Police 
officer in his attempts to prevent her doing so. Neither 
the appellant nor any of the persons present at the 
meeting committed, incited, or provoked a breach of 
the peace ; but, fourteen months previously the appel- 
lant had caused a disturbance when speaking at the 
same place. It was found as a fact that the respondent 
reasonably apprehended a breach of the peace ; and 
t’he Court held that, as is the duty of a Police officer 
to prevent breaches of the peace which he reasonably 
apprehends, the appellant was guilty of wilfully 
obstructing the officer in t,he execution of his dut’y. 

The Supreme Court of New Zealand followed the 
decision of Duncan v. Jones in Burton v. Power 3s and 

33 Ibid., 314. 
31 [1902] 1 K.B. 167. 
35 Deal& v. Milne, (1882) 5 Coup. 174 ; Whitchurch v. Millar, 

(1895) 33 S.L.R. 33. 
3eSupra (n. 25). 
w [1936] 1 K.B. 218. Humphreys J., at p. 223, simply said : 

“ It does not require authority to emphasize the statement 
that it is the duty of a Police officer to prevent apprehended 
breaches of the peace. Here it is found as a fact that the res- 
pondent reasonably apprehended a breach of the peace. It 
then, as is rightly expressed in the case, became his duty to 
prevent anything which in his view would cause that breach 
of the peace. While he w&s taking steps so to do he was 
wilfully obstructed by the appellant. I can conceive no clearer 
case within the statute than that.” 

s8 [1940] N.Z.L.R. 305. 
39 Ibid. 
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For your own protedtion . . 
and in the interests of your clients make certain that your I 
valuer is a 

REGISTERED VALUER 
Recognising the need for qualifications the Government 

in 1948 created the Valuers Registration Board. Only 

men of high integrity, ability, experience and qualifica- 

tions were granted registration. Only these are entitled 

by law to be called Registered Valuer or Public Valuer. 

This is the public’s protection and guarantee of sound 

advice based on knowledge and experience. 

Professional examinations are held annually and a uni- 

versity course is available. 

The Institute publishes a quarterly journal devoted to 

current valuation problems with articles contributed by 

leading men in the profession, 

NEW ZEALAND INSTITUTE OF VALUERS 
GENERAL SECRETARY, P.O. Box 766, 

WELLINGTON 

f Or 

LEGAL PRINTING 
-OF EVERY OESCRIPTION- 

Memorandums of Agreements. 

Memorandums of Leases. 

Deeds and Wills Forms. 

All Office Stationery. 

COURT OF APPEAL AND I’RIVY 

COUNCIL CASES. 

L, T. WATKINS LTD. 
176. I86 Cuba St., Wellington. 

TELEPHONE 55-123 (3 lines) 

RECORD PROGRESS 

20% BONUS INCREASE 
announced on most policies, comprising&o million 
assurances in force; Bonuses are allotted on sum 
assured PLUS existing bonuses - an ANNUAL 
COMPOUND SCALE. 

THE 
FUNDS AVAILABLE FOR INVEST- 

MENT ON SECURITY OF DESIR- 

ABLE HOMES,FARMS AND BUSI- 

NESS PREMISES. NATIONAL MUTUAL 
It pays to be a member of this 

progressive, purely mutual As- LIFE ASSOCIATION OF AUSTRALASIA LIMITED 
sociation which transacts life (INC. IN AUEiT., lS69) 

assurance in all its forms, New Zealand Directors : 
including Group and Staff SIR JOHN ILOTT (Chairman) ; D. P. ALEXANDEB; SIR ROBEBT MACALISTEE; G. D. STEWABT. 
Superannuation AT Low RATES Manager for New Zealand : S. R. ELLXS. 
OF PREMIX. Head Office for New Zealand: Customhouse Quay, Wellington. 

District Offices and New Business Representatives throughout New Zealand. 
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At your service- 

FOR BUSINESS OR 
TRAVEL IN 
AUSTRALIA 

The BNZ offers full banking 
facilities for the businessman or 
traveller in Australia. This service 
is implemented by branches in 
Sydney and Melbourne, and 
Agents and Correspondents 
throughout the Australian 
Commonwealth. 

The Melbourne Cricket Ground where 
the Gamer of the 16th Olympiad will 
open on November 2md, 1956. 

BANK OF NEW ZEALAND 
The Dominion’s Largest Banking House with over 350 Branches 
and Agencies in New Zealand and a world-wide overseas service. 

Wellington Social Club for the Blind 
Incorporated 

37 DIXON STREET, 

WELLINOTON. 

THIS CLUB is organised and controlled by the blind people 
themselves for the benefit of all blind people and is 
established : 

1. To afford the means of social intercourse for blind 
people ; 

2. To afford facilities for blind people to meet one 
another and entertain their friends ; 

3. To organise and provide the means of recreation 
and entertainment for blind people. 

With the exception of a nominal salary paid a recep- 
tionist, all work done by the officers of this Club is on 
an honorary basis. 

The Club is in need of a building of its own, owing to 
increasing incidence of blindness, to enable it to expand 
its work. Legacies would therefore be most gratefully 
received. 

FORM OF BEQUEST : 

I GIVE AND BEQUEATH the sum of ,,,...................................................,..... 
to THE WELLINQTON SOCIAL CLUB FOR TEE BLIND IN- 
CORPORATED for the general purposes of the Club 
AND I DIRECT that the receipt of the Secretary for the 
time being of the said Club shall be a good and proper 
discharge to my Trust88 in respect thereof. 

COMPANIES ACT, 1955. 

INTRODUCTION TO 
COMPANY LAW 

IN NEW ZEALAND 
THIRD EDITION 1956 

By J. F. NORTHEY 
B.A., LL.M. (N.Z.), Dr. Jur. (Toronto) 

Professor of. Pub& Law, Auckland University College 
Barrister and Solicitor of the Supreme Court of New Zealand 

The Third Edition of Northey has become necessary 
because of the passing of the Companies Act 1955, and the 
author has taken the opportunity of considerably enlarging 
the size of the book. 

From this new publication the reader can quickly 
assimilate the principles of Company Law in New Zealand 
clearly set out and illustrated with authorities, because 
the author has undoubtedly produced a very practical 
book, the result of long and most intensive labour and 
thought. 

Price - - - 37s. 6d. 

BUTTERWORTH 8 CO. (AUSTRALIA) LTD. 
(Incorporated in Great Britain) 

49-51 BALLANCE STREET, 36 HIQH STREET, 

C.P.O. Box 472, and at O.P.O. Box 424, 

WELLINQTON. AUCKLAND. 
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Lyttle v. Maskell. In the lather case, which is not 
reported, the facts were substa,ntially similar to those 
in the former and the Court applied the same reasoning 
to them. In Burton v. Power, six months before the 
beginning of the Second World War, the appellant, 
who was a member of the Pacifist Society, held a meet- 
ing on a public reserve in Wellington and persisted in 
addressing the meeting after the respondent, a Police 
officer, had forbidden him to do so. Sir Michael 
Myers C.J. held that, in view of incidents which had 
occurred at previous meetings of the Society, the 
Police had reasonable cause to apprehend a breach of 
the peace, and that it was unnecessary to prove that 
the appellant or any of the persons present at the 
meeting committed, incited, or provoked a breach of 
the peace. He said : 

This is not a charge against the appellant for being a 
pacifist or for holding opinions on any particular subject nor 
does the case involve the law of unlawful assembly or any 
question of freedom of speech in any fair sense of the term . . . 
it is the duty of every citizen, especially in times when 
susceptibilities and passions are likely to be aroused, with 
the likelihood of resultant breaches of the peace, to refrain 
from conduct calculated to produce that kind of disruption 
within the country.40 

In view of these decisions, the legal position in New 
Zealand appears to be as follows. If a constable has 
a reasonable belief-based upon his consideration of 
existing circumstances at the time and place of the 
meeting-that there will be a breach of the peace if a 
meeting is held in a street or other public place, the 
attempt to hold it contrary t’o his prohibition constitutes 
the offence of wilfully obst’ructing a const’able in the 
execution of his duty. It is not necessary to show 
that the accused or anybody present at the meeting 
committed a breach of the peace or incited others to 
do so. All that is necessary is that the Court be 
satisfied that the constable had a reasonable appre- 
hension that a breach of the peace would occur and that 
it be shown that the accused attempt,ed to address the 
meeting after being ordered to refrain from doing so. 

It may be noted in passing that, since a street meeting 
is prima facie an obstruction and so a public nuisance, 
a Police officer may disperse such a meeting simply 
on that ground. Policemen are using this power 
when, as often happens, they ask people who are stand- 
ing chatting on the footpath to “ move along, please “, 
so as to prevent congestion in crowded shopping areas. 

It is submitted t’hen t’hat not only is there no right 
to hold a meeting in a public place in New Zealand, 
but also that anyone who attempts to do so is embark- 
ing on a hazardous course. First, if there is a muni- 
cipal law prohibiting meetings then he may clearly be 
punished if he attempts to hold one. Secondly, if a 
municipal law requires a permit to hold a meeting he 
is at the mercy of the official entrusted with the power 
of issuing permits. Thirdly, if there is no applicable 
municipal law and he fails to obtain Police approval in 
advance he commits an offence, no matter how lawful 
his purpose and how orderly the meeting, if he attempts 
to hold the meeting after being prohibited to do so by 
a constable who has a reasonable belief that a breach 
of the peace will occur. Fourthly, if there is no 
applicable municipal law and if no breach of the peace 
is apprehended, but he fails to obtain Police approval 
in advance, his meeting may be dispersed by a Police 
officer on the grounds that it causes an obstruction 

4o Ibid., 306308. 

by interfering with the ordinary use of the highway. 
As New Zealand law fails to recognize a necessary 

nexus between the right of free speech and the locus 
of its exercise, it has never felt obliged to afford it 
any special protection. So, generally speaking, local 
authorities have full power to restrict or prohibit 
meetings in public places under their control and the 
Police have a very broad discretionary control over all 
types of assemblies in public places. It is, however, 
entirely undesirable that the Police should have dis- 
cretion to waive the strict requirements of the law as 
is the practice in New Zealand. In the words of Jen- 
nings,41 either the law should be enforced or it should 
be altered. 

PUBLIC PROCESSIONS. 

There are two ways of regarding a public procession. 
First, it may be considered as a “ public meeting ” in 
motion so that, just as there is no right under New 
Zealand law to hold meetings in the streem, so there is 
no right to hold processions there. Secondly, it may 
be regarded from the standpoint of the individuals 
taking part in the procession-as the participants are 
severally entitled to pass and repass on the highway, 
processions as distinct from meetings are prima facie 
lawful provided that no obstruction is thereby caused. 

It is arguable that, whereas a public meeting on the 
highway is a nuisance if it causes (as it must) any 
obstruction at all, a public procession is not if in all 
the circumstances and notwithstanding some degree of 
obstruction the user of the highway is reasonable.42 
There are no English cases in which this problem has 
been examined but the Irish case of Lowdens v. 
Keaveney 43 does support Professor Goodhart’s claim 44 
that the t.est of lawfulness of a particular procession is 
whether in all the circumstances it is a reasonable user 
of the highway, and not merely whether it causes an 
obstruction. In that case Gibson J. said : 

No body of men has the right to appropriate the highway 
and exclude other citizens from using it. The question 
whether the user is reasonable or not is a question of fact to 
be determined by common sense, with regard to ordinary 
experience. Occasion, duration of the user, place, and hour 
must be considered ; and we must ask was the obstruction 
trivial, casual, temporary, and without wrongful intent. 
The matter is very much one of degree and the whole circum- 
stances must be kept in view before coming to a decision.4s 

Now, Professor Goodhart’s argument is : 
As A, B, and C have each separately the right to pass and 

repass on the highway, there is nothing illegal in their doing 
so in concert, unless their procession is illegal on some other 
ground.4B 

This, though ingenious, is diametrically opposed to the 
view of Richmond J. who said in an early New Zealand 
case : 47 

The supposed right in any body of persons to pass in 
procession through the streets of a town is something entirely 
different from the separate and individual right of passage 
of the same persons as private citizens without preconcerted 

41 “ Public Order “, 8 Pol. Quarterly (1937), 7, 17. 
42 See Dicey’s Law of the Constitution, 9th Ed., (1939). In 

the Appendix, at p. 506, the editor of the volume, E. C. Wade, 
briefly considers the question without arriving at any con- 
clusion. See also Goodhart’s article on “ Public Meetings and 
Processions ” in (1937) 6 Cambridge L. J., 161, 169 ff. 

43 [I9031 2 I.R. 82. 
p’Sum-a fn. 42). 
t5Sffl>ra in. 43j, 90, 91. 
*“Supra (n. 42). 169. 
*’ McCW v. Garbutt, (1886) N.Z.L.R. 5 S.C. 73,‘75. 
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nrrangemcnt nntl mutual understanding. . . . A compact 
body of men moving along a thoroughfare, more especially 
if at,tended by the rabble which is frequently attracted has 
an obvious tendency to obstruct traffic. 

But, whether or not a procession moving along the 
highway in a peacable manner is prima facie a nuisance, 
the restrictions imposed on the holding of street parades 
are just as extensive as those imposed on the holding 
of street meetings. First, by virtue of it,s power to 
“ regulate ” the use of streets under its conkol, a 
municipality may prohibit all processions. In McGill 
v. Garb~tt,~s the Napier Borough Council had passed 
by-laws prohibiting processions other than those of 
“ Volnnt,eers, Fire Brigades, funerals, and school 
processions ” except with the consent of the Council. 
The defendants, who were members of the Salvation 
Army, took part in a procession beating drums and 
blowing musical instruments whereby a crowd was 
collected and traffic impeded. Richmond J. considered 
that the by-laws were reasonable and valid, and he 
said : 
-- 

49 Ibid. It is interesting to note that, at p. 78, the Judge 
considered the decision in Beatty v. Gillbanks (supra, n. 32) w&s 
“ scarcely consistent with the definition of an unlawful assembly 
as given in the proposed new Criminal Code “. The definition 
of unlawful assembly in s. 101 of the Crimes Act 1908 follows 
exactly the definition in the Criminal Code (1893) to which 
Richmond J. referred. 

It is not to the purpose to say that no mischief, has been 
hitherto occasioned by a particular practice ifit be one from 
which mischief may be reasonably apprehended. This 
disposes of the argument that the processions of the Salvation 
Army have not hitherto proved to be a nuisance, because 
granted what is asserted, if the practice of such processions 
may in reason be expected in the future to cause public 
annoyance it may be restrained . . . it is undeniable that 
large and organized assemblages in the streets of a city for 
any particular purpose tend to excite to a violent opposition 
persons to whom the object of the assemblage is obnoxious 
or distasteful. . . . On the whole, therefore, it appears to 
me almost too plain for argument that a by-law restricting 
such processions is perfectly valid.48 

On the basis of the decision in McGill v. Garbutt it is 
clear, then, that local bodies have what amounts to 
unrestricted powers of controlling all processions on 
streets under their control. 

Again, in the same way as with meetings in public 
places, a Police officer may prevent or disperse any 
procession which he reasonably apprehends will cause 
a breach of the peace to be committed. So, just as 
in the case of meetings on the highway, promoters of 
processions have to contend with both the appropriate 
local body and with the Police before they can be sure 
that the holding of the procession, no matter how law- 
ful its purpose and how orderly its conduct, will be 
permissible. 

49 Supra (n. 47), 75, 76. 

THE MEANING OF ‘( POUND”. 
In Respect of Obligations to be Discharged Abroad. 

By E. J. HAUGREY, M.A., LL.M., B.Com. 
-- 

(Concluded ,from p. 269.) 

III. 

It was this quest,ion which arose for consideration 
in the National Il~utunl case, r19541 N.Z.L.R. 754, 
although, as will be seen later, the P&y Council ulti- 
ma,tely disposed of the proceedings on an incidental 
issue. 

In formulating its claim against the New Zealand 
Government the plaintiff Association relied on these 
three recent Australian cases but especially on the 
following passage from the judgment of the Privy 
Council in Bonython’s case : 

It is not inconceivable that the legislature of a self- 
governing colony should authorize the raising of a loan in 
terms of a currency other than its own, but where it uses 
terms which are apt to describe its own lawful money, it 
must require the strongest evidence to the contrary to suppose 
that it intended some other money. . . . The Government 
of a self-governing country, using the terms appropriate 
to its own monetary system, must be presumed to refer to 
that system whether or not those terms are apt to refer to 
another system also. It may be possible to displace that 
presumption, but, unless it is displaced, it prevails, and, if 
it prevails, then it follows that the obligation to pay will be 
satisfied by payment of whatever currency is by the law 
of Queensland valid tender for the discharge of the nominal 
amount of the debt. ([1951] -4.C. 201, 222) 

In answer to the Association’s claim the Crown 
contended that the case was distinguishable on the 
facts from those in Bonython’s case, where there was an 
option as to several places of payment ; and that the 
proper inference to be drawn from the contracts relating 
to the securities was that the part’ies themselves had 

expressly stipulated that the obligations thereunder 
should be measured in the money of account of Aus- 
t’ralia. In particular t,he following submissions were 
made on behalf of the Crown : 

(1) The fundamental issue in dispute between the 
parties was what money of account was applicable for 
the purpose of measuring the obligations assumed by 
the Government under the securities : 

(2) This issue was a question of construction : 

(3) This question of construction was determinable 
by the proper law of the contract : 

(4) The proper law of the contract was the law of 
New Zealand : 

(5) At all material times New Zealand and Australia 
had had separate moneys of account : 

(6) According to the proper law of the contract, i.e., 
New Zealand (municipal) law (which followed English 
(municipal) law in this respect) the money of the place 
of payment, and not that of the proper law of the con- 
tract, was the money of account meant by the parties 
unless the circumstances indicated a different intention 
on their part (cf. Mann, The Legal Aspect of Money, 
2nd Ed., 204, and Dicey, The Conflict of Laws, 6th 
Ed., 734) : 

(7) The history of the securities, and the documents 
in respect thereof, showed quite clearly t,hat the place 
of payment specified by the parties was Melbourne 
and there were no circumstances which would indicate 
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any intention on their part that the money of account 
of any other place should be applicable. 

As already mentioned, in the Supreme Court, Fair, 
Hay and North JJ. upheld the Crown viewpoint while 
Gresson and Stanton JJ. found for the plaintiff. 

Fair J. was of opinion that even where the borrower 
was a Government with a local currency, and the prima 
facie presumption was that it contracted in units of its 
own currency, the place of performance might well be 
a decisive factor displacing the inference to be drawn 
from that fact, and especially the place of performance 
was an important factor where only one pla,ce was speci- 
fied. The following circumstances strongly indicated 
to him that the currency of obligation was intended to 
be that of Australia : 

(i) That Melbourne was the place specified for pay- 
ment of interest and repayment of principal ; 

(ii) That all the moneys came from foreign investors 
and part of them was supplied in and from foreign 
currency ; 

(iii) That the certificates of title in respect of the stock 
were held in the Association’s custody in Australia, 
though the Association carried on business in Stew Zea- 
land and had its principal place of business in New 
Zealand at Wellington ; 

(iv) That other moneys similarly raised were directed 
to be paid in the equivalent of dollars calculated by 
reference to the United Kingdom pound, and that this 
involved the abandonment of the New Zealand pound 
as the basis of the contract ; 

(v) That the expression “ free of exchange ” meant 
“ free of any deduction for banking costs of trans- 
mission ” and that the Association did not at the hear- 
ing contend for any wider meaning, such as possible 
difference of currency ; 

(vi) That the stipulation as to only one place of pay- 
ment (Australia) in all the circumst’ances seemed 
definitely to indicate Australian currency as the measure 
of the obligation. 

Fair J. aIso considered that the cases of Adelaide 
Electric Supply Co., Ltd. v. Prudential Assurance Co., 
Ltd., [I9341 A.C. 122 (as explained in Mount Albert 
Borough v. Australasian Temperance and General 
Mutual Life Awurance Society, [1937] N.Z.L.R. 1124, 
1132 ; [1938] A.C. 224, 241) and Auckland City 
Corporation v. Alliance Assurance Co., Ltd., [1937] 
N.Z.L.R. 142 ; Cl9371 A.C. 587, directly supported the 
submissions of the Crown, and, in their application 
to the case before him contained nothing which had 
been affected by the later decisions in the Bonython 
and National Bank cases. 

Hay J. took the view that the reasoning of the judg. 
ment in the Bonython case did not lead to t,he conclusion 
that any greater weight was to be attached to one 
as against the other of the two presumptions-namely, 
that arising from the place of payment and that arising 
from the fact that t’he securities were issued by the 
Government on the authority of New Zealand statutes, 
and secured on the public revenues of New Zealand. 
There was, in his opinion, nothing in the Bonython case 
to compel the Court to hold that it must govern the 
present case. In the Bonython case there were the fol- 
ling distinguishing features : (i) payment in London 
was only one of four alternative modes of performance, 
and as the substance of the obligation must be deemed 

to have been in every case the same, the fact that 
London might be chosen as the place of payment 
became a factor of little or no weight ; and (ii) no de- 
tails of the transaction had been given, and the history 
and fate of the debentures issued in London were not 
revealed. 

He was also of opinion that at the time of the making 
of the contracts in t,he present case, both parties must 
be deemed to have had in mind the possibility of a 
divergence of currencies in the future. The plaintiff 
Association had been careful in its negotiations to 
stipulate for repayment in Melbourne, and that pro- ’ 
vision appeared to be a dominant feature of t’he con- 
tract’s going far beyond the choice of a place of payment 
merely as a matter of convenience, and showing an 
intention of being assured of repayment in Australian 
currency, without taking the risk of possible fluctua- 
tions in the currency of New Zealand. 

The references to the Auckland case in the Bonython 
and National Bank cases did not appear to Hay J. 
to impair the validity of the Auckland decision, or of 
the principles applied by Lord Wright in reaching it. 

North J. expressed the following views in respect of 
four particular matt’ers discussed during the hearing : 

(1) The subsequent conduct of the plaintiff Associa- 
tion was of no importance in interpreting the contract, 
and in any case it was not sufficiently clear and un- 
ambiguous to permit the Court to draw any inference 
that it “ underst,ood the debt to be expressed in Aus- 
tralian pounds”. 

(2) Nor could there be right’ly used against the plain- 
tiff Associabion the circumstance that in most, instances 
it paid its contributions to the loan in Australian 
pounds and began to receive interest from the time 
that the money was paid into the Bank of New Zealand 
at Melbourne. 

(3) The Court should not be influenced by the fact 
that other parts of the loan contained options to the 
holder to require payment at London, New York, or 
Wellington, though the linking of dollars wit,h English 
sterling was rather significant. 

(4) In 19251926 the expression ‘! free of exchange ” 
wa’s not used as referring to the difference, or rate of 
difference, in values between the two currencies. He 
had understood bot,h counsel to agree to this. Even 
if it had been permissible to interpret those words as 
referring to t.hat difference, the question remained 
whether “ free of ” did not mean “ independent of the 
difference in values between the New Zealand pound 
and the Australian pound”. 

On the main question as to competing presumptions 
it appeared to North J. that their Lordships in the 
Bonython case had intended to leave open the question 
of the effect of providing only one place of payment. 
In that case, unlike the present case, the record did 
not include any details of the history of the loan and 
therefore their Lordships found no countervailing 
features to displace the presumption that, where the 
legislature of a country uses terms which are apt to 
describe its own lawful money, it must require the 
strongest evidence to the contrary to suppose that it 
intended some other money. That presumption was, 
however, displaced in the present case by the following 
considerations : 

(1) That s. 5 of the New Zealand Loans Act 1908 
expressly authorized the Minister to raise loans outside 
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New Zealand and to prescribe the mode, conclit.ions, 
times, and places of repayment of such loans, and that 
there was no reference in the section to New Zealand 
money as such : 

(2) That in view of the close association between 
Australia and New Zealand, there was nothing incon- 
gruous in the idea of the Government of New Zealand 
undertaking to repay Australian investors so many 
“ pounds ” expressed in Australian currency : 

(3) Where a Government deliberately undertakes in 
the course of negotiations to repay a loan in the country 
of the lender and uses terms apt to describe the legal 
money of that country, it is more consonant with the 
probable intentions of the parties to hold that the 
lender was stipulating for repayment to be made in 
the currency of his own country without regard to 
rises or falls in value of the currency of the borrower. 

Referring to the existing state of the authorities, 
North J. ([1954] N.Z.L.R. 754, 820, 8’21) expressed 
the following opinion : 

it may be open to question whether this Court is 
justifikd in departing from the principles laid down in the 
Adelaide case, adopted three years later in the Auckland 
case, and referred to with approval in the later cases. . . . 
I think I am bound to regard the Auckland case as still 
being authoritative apart from the options question, and, 
if this be the position, I can find nothing in the facts of this 
case to encourage me to conclude that it can be distinguished 
from the Auckland case, with the one exception that here 
we are concerned with a loan raised by a Government 
pursuant to express statutory authority, whereas there the 
Judicial Committee were concerned with a local body which 
also had raised its loan moneys pursuant to statutory 
authority. . . . I feel that, if, after all these years, there 
is to be a new approach to this problem and a distinction 
drawn between the acts of a Government and the acts of a 
local body, itself a creature of statute, it is for their Lord- 
ships in the Privy Council to say so and not for this Court. 

Gresson J. based his dissenting judgment on two 
grounds. In the first place he held that the phrase 
“ free of exchange ” negatived the adoption of Aus- 
tralian currency as the money of account for if the 
debt had been a stated number of Australian pounds 
there could have been no question of exchange ; and 
that this was the situation whether the phrase meant 
(i) “ free of cost of transmission ” or (ii) “ free from, 
that is to say, unaffected by any difference in value 
there might be between the New Zealand pound and the 
Australian pound ” (cf. Thompson v. Wylie, (1938) 38 
N.S.W.S.R. 328, 335). His Honour said ([1954] 
N.Z.L.R. 754, 798) : 

Nevertheless, as will be seen later, it was on the use 
of these words in respect of the inscribed stock in the 
National Mutual case that the Privy Council were to 
found their judgment in favour of the Crown. 

If he was wrong in respect of the ground already 
referred to, Gresson J. went on to say that he was of 
opinion that the plaint’iff Association was st’ill entitled 
to judgment since he considered that the Bdelaide and 
Auckland cases, which were relied upon bv the Crown, 
were distinguishable on the basis, inter afia, that they 
were founded on a misapprehension of fact-namely, 
an assumption that the two currencies involved were 
not separate and distinct, whereas in fact they were, 
and had since been recognized as separate and distinct 
in the Bonython and National Bank cases ; that the 
present case must consequently be dealt with on the 
basis that currency of New Zealand was different and 
distinct from that of Australia ; and that the proper 
implication arising from all the circumstances of the 
transaction was that the parties had based it on the 
monetary system of New Zealand. 

Stanton J. considered that although their Lord- 
ships in the Bonython case (where there was an option 
as to the place of payment) did not say that the result 
would have been the same if there had been only one 
place of payment, and that particular case was left 
open, their judgment should be read as moving the 
emphasis from the place of payment to the circumstances 
of issue, and particularly to the fact that the issuing 
body was the Government of a self-governing country 
acting under the statutory authority of that country, 
and charging its revenues ; and that the fact of there 
being only one place of payment was not a “ counter- 
vailing feature ” sufficient to displace “the presumption 
arising from the special circumstances of issue”. 

In the course of his judgment ([1954] N.Z.L.R. 754, 
806), Stanton J. also said : 

In either case, the provision is incompatible with the 
obligation sounding in Australian pounds. If Australian 
currency was to be the money of account as well as the 
money of payment, no exchange operation could arise. 

Regarding the matter for the moment apart from authority, 
one would think it logical and natural that the words “ sums 
of money ” in s. 18 [of the State Advances Act 19131 referred 
to money that was legal tender in New Zealand, that is New 
Zealand money, and that the word ” pounds ” meant New 
Zealand pounds, and consequently the section contemplated 
the issue of securities in pounds only and consequently in 
New Zealand pounds only. It would be a startling propo- 
sition to say that the securities could be expressed, for 
example, in dollars, although it seems clear that moneys 
might be borrowed under the Act in Canada or the United 
States and made repayable there. Logically, it would 
seem to follow that securities could not be issued in Australian 
pounds and that, if it had been suggested that the securities 
in the instant case should be expressed as for so many 
Australian pounds, the New Zealand Government would have 
felt itself unable to agree and one can hardly imagine any 
Crown Law Officer advising the Government that it could 
properly or safely do so. 

This expression “ free of excha’nge ” had, however, 
been used in the very first of the currency cases men- 
tioned above, viz., the Broken Hill case, and had 
been commented on by Maugham J., [1933] Ch. 373, 
394, as follows : 

it is accepted on both sides that the statement that 
inie;est will be payable LL free of exchange ” refers to what may 
be called bankers’ charges on the remission of a sum of money 
from one State to another, a charge such as is, or used to be, 
made for cashing a cheque on a Scottish bank in London, 
and that these provisions do not afford any solution of the 
question [whether payment could be made as well in London 
as in Melbourne or elsewhere in Australasia, in terms of 
Australian currency, or whether, if made in London, the 
payment must be made in English currency]. 

Any doubts which it may have been previously 
possible to entertain as to the authority of the New 
Zealand Government to borrow in terms of a foreign 
currency have now been finally put to rest by the 
enactment of the New Zealand Loans Amendment 
Act 1956. By s. 61~ of the New Zealand Loans Act 
1953 (as enacted by s. 2 of the Amendment Act of 
1956) it is provided as follows : 

The authority to borrow any money and to issue any securi- 
ties conferred by this Act, or by any Act repealed by this 
Act, or by any other Act at any time previously in force 
relating to the raising of loans by the Government of New 
Zealand, shall be deemed to include, and to have always 
included, authority- 

October 2, 1956 
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WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Chairman: REV. H. A. CHILDS, 
VICAR OF ST. MARYS, KARORI. 

THE BOARD solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies 
affiliated to the Board, namely :- 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society, Diocese of Wellington, 

Trust Board : administering Boys Homes at Lower Hutt, 
and “ Sedgley,” Masterton. 

Church of England Men’s Society : Hospital Visitation. 
“Flying Angel ” Mission to Seamen, Wellington. 

Girls Friendly Society Hostel, Wellington. 

St. Barnabas Babies Home, Seatoun. 
St. Marye Guild, administering Homes for Toddlers 

and Aged Women at Karori. 

Wellington City Mission. 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequests 
subject to life interests, are as welcome as immediate gifts. 

Full infomnation will be furnished gladly on application to : 

MRS W. G. BEAR, 
Hon. Secretary, 

P.O. Box 82. LOSER HUTT. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 
l Samaritan Fund 

0 Rebuilding Fund 
Enquiries much welcomed : 

Management : Mr. & Mrs. H. L. Dyer, 
‘Phone - 41-289, 
Cm. Albert & Sturdee Streets, 

AUCKLAND. 

Secretary: Alan Thomson, J.P., B.Com., 
P.O. BOX 700, 

AUCKLAND. 
‘Phone - 41-934. 

Social Service Council of the 
Diocese of Christchurch. 

INCORPORATED BY ACT OB PARLIAMENT, 1952 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

Warden : The Right Rev. A. K. WARREN 

Bishop of Christchurch 

The Council was constituted by a Private Act which 
amalgamated St. Saviour’s Guild, The Anglican Society 
of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex. 
panded as funds permit. 

Solicitors and trustees are advised that bequests may 
be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 

immediate gifts. 
The following sample form of bequest can be modified 

to meet the wishes of testators. 

“ I give and bequeath the sum of E to 
the Social Service Council of the Diocese of Christchurch 
for the generel purposes of the Council.” 

WE CAN DO NO MORE 

WITHOUT YOUR HELP , 

. . . these children have been 

discharged as cured. Your 

assistance is needed to do this 

for hundreds of others. 

Be a partner in this great work, for all creeds 
and colours, thank you. P. J. TWOMEY. 
M.B.E., ‘Leper Man’, Secretary, Lepers Trust 
Board Journal, Christchurch. 
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A worthy bequest for 

YOUTH WORK. . . 

The Young Women’s Christian 
Association of the City of 

THE 
Wellington, (Incorporated), ---- 

Y.M.C.A. * OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 
THE Y.M.C.A.‘s main object is to provide leadership 

training for the boys and young men of to-day . . . the 
future leaders of to-morrow. This is made available to 
youth by a properly organ&d scheme which offers all. 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
Xew Zealand where it is now established. Plans are in 
hand to offer these facilities to new areas . . . but this 
can only be dono as funds become available. A bequest 
to the Y .M.C.A. will help to provide service for the youth 
of the Dominion and should be made to :- 

THE NATlOiAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an Undenominational lnter- 

114, THE TERRACE, WELLINGTON, or 

YOUR LOCAL YOUNG MEN’S CHRXSTIAN ASSOCIATION 

national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEEDf50,OOO before the proposed 
New Building can be commenced. 

Qeneral Secretary, 
Y.W.C.A., 

GIFTS may also be marked for endowment purposes 
or general use. 

5, Bouleott Street, 
Wellington. 

Preridenr : 
Her Royal Highness, 
The Princess Margaret. 

Patron : 
Her Maiesty Queen Elizabeth, 
the Queen Mother 

N.Z. President Barnardo Helpers’ 
League : 
Her Excellency, Lady Norrie. 

,4lnJe giJJga’ giJ5gt?be 

OBJECT : 

‘* The Advancement of Christ3 
Kingdom smong Boys and the Pro- 
motion of IIabite of Obedience, 
Reverence, Discipline, Self Respect, 
and all thnt tend8 towards 8 true 
Chrintian ~Ilanlinees.” 

A Loving Haven for a Neglected Orphan. 

DR. BARNARD03 HOMES 
Founded in 1883-the first Youth Movement founded. 

Is International and Interdenominational. 

Charter : “ No Destitute Child Ever Refused Ad- 
mission.” 

Neither Nationalised nor Subsidised. Still dependent 
on Voluntary Gifts and Legacies. 

The NINE YEAR PLAN Ior Boys . . . 
9-12 in the Juniors-The Life Boys. 

12-18 in the Sehiors-The Boys’ Brigade. 

A character building movement. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

LEGACIES AND BEQUESTS, NO LONGER SUBJECT 
TO SUCCESSION DUTIES, ORATEFULLY RECEIVED. 

FORM OF BEQUEST: 

‘* I GIVE ANI) l3EQUlCATH unto the Boys’ Urlyade, New 
Zealand Dominion Council Incorporated, National Chambera, 
22 Cnstombonse &u8Y, Wellington, for the general purpose of tho 
Brigade, (hers inserl delaile ol legacy or bcqucst) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
sny other proper officer of the Brigade sball be s good and 
eufflcient dbcbsrge for the same.* 

London Headquarters : 18-26 STEPNEY CAUSEWAY, E.1 
N. 2. Headquarters : 62 THE TERRACE, WELLINGTON. 

For further information write 
TEE SEURETILRY, P.O. Box 899, WELLINGTON. 

For in~o?‘ma6ion, wrile 60 

TEE SECRETARY, 
P.O. Box 1405, WELLINGTON. 
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(a) To borrow money in such currency or money of account 
as the Minister thinks fit, whether that of New Zealand or 
that of any other country : 

(5) To issue securities in which the principal or any interest 
or other money thereby secured is expressed to be measured 
by, or to be repayable or payable in, such currency or money 
of account as the Minister thinks fit, whether that of New 
Zealand or of any other country, and whether or not that in 
which the money thereby secured was originally borrowed. 

IV. 

The Privy Council ([1956] N.Z.L.R’. 422 ; [1956] 
A.C. 369) approached the National Mutual case along 
rather different lines from those followed in the majority 
judgments in the Supreme Court. 

After discussing the effect of the decisions in the 
Bonython, Adelaide and National Bank cases, their 
Lordships said : 

. . . the condition attaching to this Stock is not merely 
that payments shah be made at Melbourne : it is ‘. principal 
and interest payable at Melbourne free of exchange “. It 
is, therefore, necessary to find what are the possible meanings 
of this condition (ibid., 429 ; 387). 

The submissions of the parties on this aspect of the 
case were as follows : 

(1) It was first argued for the Association that the 
obligation was to hand over New Zealand pounds to the 
stockholder in Melbourne either (i) in the form of New 
Zealand legal tender or (ii) in the form of a cheque or 
draft on the Government’s bank in New Zealand 
expressed in New Zealand pounds. 

(2) Alternatively it was argued for the Association 
that the substance of the obliga.tion was to pay New 
Zealand pounds ; that the condit,ion related only to the 
mode of performance ; and t,hat it meant that there 
should be paid in Melbourne such a sum in Australian 
currency as was at the time of payment of the same 
value as the New Zealand pounds comprised in the 
obligation. On this view, “ free of exchange ” would 
mean only that any banker’s cha,rges were to be borne 
by the Government. 

(3) On the other hand the Crown contended that the 
obligation was to pay in Australian pounds the face 
value of the interest or stock and that “free of ex- 
change ” was inserted to show that no question of 
exchange was to be brought into the matter. The 
New Zealand Government) was not to be entitled to say 
that the transmission of funds to Melbourne had cost 
it a certain sum, or t’hat, its currency had depreciated 
and that by reason of exchange it could not. pay in 
Australian pounds the face value of its obligation. 

Their Lordships ~Jointeti out that that argument (1) 
could “ hardly be reconciled with ‘ free of exchange ‘,” 
because the first t’hing the recipient in Melbourne would 
have to do would be to exchange t’he notes or cheque 
for Australian currency, and nothing in the nature 
of exchange would have been done by the Government : 
it would simply have posted or otherwise sent to its 
agent in Melbourne or to the stockholder the necessary 
notes or cheque (ibid., 429 ; 388). They accordingly 
rejected tha.t argument and it therefore became a ques- 
tion of choosing between (2) and (3). 

Before proceeding to deal with this issue, the Board 
made the following observations with regard to the 
meaning of the expression “ free of excha.nge ” : 

There is no evidence that “ free of exchange ” had any 
technical meaning in 1925, nor is there any evidence as to 
how exchange operated then or is operated now. There 

is only the Agreed Pact, already quoted, that, in 1948, the 
official exchange rates diverged, and thereafter, subject to 
banking fluctuations, f125 Australian currency has been the 
equivalent of $100 New Zealand currency (ibid., 429 ; 388). 

In the passage appearing hereunder t’he Board then 
formulated the reasoning which led t’hem to resolve 
the issue in favour of the Crown : 

. . . it must be assumed that it was known in 1925 that 
there could be a rate of exchange other than at par between 
the two currencies of New Zealand and Australia, even at a 
time when the two currencies were equivalent in value. 
Their Lordships have already stated that, in their judgment, 
all payments which had to be made in Melbourne must be 
made in Australian currency ; and, in their judgment, the 
stipulation that the payments were to be made there “free 
of exchange ” must have meant from the beginning that 
the rate of exchange between the two currencies at the time 
when any payment became due was to be disregarded in 
determining the amount of Australian currency payable. 
So a stockholder owning, say, El,000 of the 59 per cent. 
Inscribed Stock to which this stipulation applied, was entitled 
to be paid in Melbourne, as interest, in 1926 and each subse- 
quent year, E55 in Australian currency, because that is the 
necessary resuIt if the rate of exchange had to be disregarded. 

During the period when the two currencies remained 
equivalent in value, the rate of exchange could not depart 
far from parity ; and the effect of the stipulation that 
payments must be made free of exchange must have been 
small. But the meaning of the stipulation could not change 
when the values of the currencies diverged, and it applied 
to repayment of principal as well as to payment of interest. 
Their Lordships must, therefore, hold that the obligation of 
t,he New Zealand Government is to repay in Melbourne in 
Australian currency a number of pounds equal to the face 
value of the Stock (ibid., 430 ; 389). 

With regard to the argument that “ free of exchange ” 
was an appropriate expression if the stockholder was 
being protected against some deduction but was not 
an appropriate expression to deprive him of an advant- 
age, t’he Board said : 

. . . “ free of” can well mean “ independent of “. It 
may be that the primary purpose of this condition was to 
protect Australian stockholders in the event of the New 
Zealand pound being worth less in Australia than the Australian 
pound, but the condition cannot be interpreted so as to be 
in favour of Australian stockholders in that event and also 
to be in their favour when the New Zealand pound is worth 
more than the Australian pound. If they were entitled to 
be paid in Australian pounds in the one event, they could 
not be entitled to be paid in the equivalent of New Zealand 
pounds in the other event (ibid., 430 ; 390). 

The Privy Council dealt in the following terms with 
t’he view expressed by Gresson J. that t’he phra,se “ free 
of exchange ” negat,ived the adoption of Australian 
currency as the money of account since it implied 
t’hat an exchange operation would arise : 

Their Lordships recognize that there is force in this argu- 
ment, but are of opinion that the purpose and meaning of 
the phrase is that no exchange operation is to be performed 
in determining the number of pounds to be paid and that 
any payment must be in Australian pounds. Without the 
words “ free of exchange ” it might have been said that 
an exchange operation was necessary if the New Zealand 
Government was to pay in Australian pounds, but these words 
indicate that, if the New Zealand Government have to per- 
form an exchange operation in order to make payment at 
Melbourne, that operation shall not be taken into account 
in determining t’he amount of Australian currency which 
has to be paid (ibid., 430 ; 390). 

As t#he debentIures did not contain the words “ free 
of exchange ” the basis on which their Lordships found 
for the Crown in respect of these securities must remain 
a, mat’ter of speculation, since they themselves have not 
adverted to this question. It is true that in view of 
their history it would have been difficult from a practical 



284 NEW ZEALAND LAW JOURNAL October 2, 1956 

standpoint to have found any grounds for differentiating 
between the debentures and the inscribed stock. But 
even in the case of the inscribed stock the Board was 
not, in the circumstances, prepared to consider extrinsic 
evidence relating to the historv of the stock and the 
circumstances in which it was”issued ; and it would 
therefore appear that a fortiori this attitude was 
applicable in respect of the debentures, because, whether 
they were regarded qua negotiable instruments or qua 
specialty contracts, the rights and liabilities of the parties 
thereunder would depend on the t’erms set out therein 
a,nd would be unaffected by any agreements or arrange- 
men& dehors the debentures themselves : Auckland 
City Corporation v. Alliance Assurance Co., Ltd., 
[1937] N.Z.L.R. 142, 146 ; [1937] A.C. 587, 597 ; Cana& 
Permanent Mortgage Corporation v. City qf Toronto, 
[1954] 4 D.L.R. 529, 533 ; and Anson on Contracts, 
20th Ed., 293, 358. 

In the National Mutual case the Privy Council did 
not settle the question of the competing presumptions. 
After referring to the passage in their judgment in the 

Bonython case ([1951] A.C. 201, 22O-221), in which the 
Adelaide case had been distinguished, the Board said : 

Their Lordships accept [the observations contained in t,hat 
passage] as recognizing that, if there is only one place of 
payment, that is an important, but not a decisive, factor 
in determining whether the currency of the Government 
which issued the stock or the currency of the place of payment 
is the measure of the obligation. Nor is the measure of the 
obligation conclusively determined by finding what is the 
proper law of the contract. It is possible for parties contract- 
ing under the law of New Zealand to make the Australian 
pound the measure of the obligation. . . . 

It was argued for the respondent that the mere fact that 
the only place of payment is in Australia is sufficient to 
overcome any inference arising from the fact that the bor- 
rower is the Government of another country. That is a 
question which their Lordships do not find it necessary to 
decide in this case. . . . 
[1956] A.C. 369, 38’7). 

([1956] N.Z.L.R. 422, 428, 429; 

In the future, questions of t,his nature will no doubt 
be obviated by the parties making express provision in 
clear and unambiguous terms specifying the particular 
currency by which the obligation is to be measured. 

THE NEW COMPANIES ACT 1955. 
Recent Cases on Table A. 

By E. C. ADAMS, I.S.O., LL.M. 

New Table A authorizes Capitalization of Profits.- 
It would be impracticable in t,he course of this short 
article to set out at length all the new articles in t,he 
new Table A, but attention may be drawn to Articles 
128 and 129 authorizing the capitalization of profits : 
the modern tendency is to give a company in general 
meeting this power, and express provision to that effect 
is now the general rule. In this and other respects 
too the new Table A conforms more to modern practice 
and ideas t,han did the corresponding Tables of previous 
Acts : this, of course, is only to be expected. The 
law must change with the times. 

New Table A will not apply to Companies previously 
Incorporated.-Finally, it may be pointed out t’hat 
companies registered under former Acts and in existence 
on the coming into operation of the Companies Act 
1955 will continue to be governed by the regulations 
governing them at the commencement of the Act, with 
certain special exceptions (to be hereinafter noticed in 
the course of these articles). To many companies, for 
instance, Table A of the 1908 Act or the 1933 Act will, 
as the case may be, continue to apply : MO&son’s 
Company Law, 2nd Ed., 29 ; s. 474 (10) of the Com- 
panies Act 1955. To put it in another way, Table A 
of the 1955 Act will not be retrospective, and a 
registered company’s relationship to Table A depends 
on what particular Table A was in force at the date 
of its incorporation. 

As pointed out in my previous article, Table A in the 
various Companies Acts which have been from time to 
time in force in New Zealand play a most important 
part in our company law. In recent years there have 
been several decisions on Table A. 

TRANSFERS NOT IN ACCORDANCE WITH ARTICLES. 
Articles 22 to 27 of Table A contain provisions dealing 

with the formalities of instruments of transfer of shares. 
By Art. 24 the directors may decline to register the 
transfer of a share (not being a fully-paid share) t,o a 

person of whom they do not approve ; and they may 
also decline to register the transfer of a share on which 
the company has a lien. Article 26 provides that, if 
the directors refuse to register a transfer, they shall 
within two months after the date on which the transfer 
was lodged with the company send to the transferee 
notice of the refusa.1 and return the transfer to the trans- 
feree . The words in italics are new. 

In Hawks v. MC Arthur, [1951] 1 All E.R. 22, there 
were also additional articles not uncommon in small 
private companies-no share could be transferred until 
all rights of pre-emption had been exhausted, and 
another article contained an elaborate scheme for 
dealing with shares which were to be transferred or 
which it was proposed to transfer-namely, they were 
to be offered to the members, at prices to be agreed or 
in default of agreement to be fixed by the auditors. 
A judgment creditor obtained a charging order nisi 
on October 4, 1949, on 500 ordinary shares, which the 
judgment debtor held in the company. The order 
was made absolute on October 17, 1949. Before 
those dates, however, the judgment debtor for valuable 
consideration transferred the shares to other people, in 
disregard of the procedural and restrictive provisions 
of the Articles, and, moreover, the transfers had not 
been registered. Mr Justice Vaisey who heard t’he 
case refused to treat the transfers as complete nullities, 
but held, on the contrary, that the transferees obtained 
equitable rights therein, which being prior in time 
took priority over the charging order. This case is 
cited in 6 Halsbury’s Laws of England, 3rd Ed., 252, 
as authority for the proposition that a transfer for full 
consideration made in defiance of binding restrictive 
provisions will suffice to pass the equitable as distinct 
from the legal interest in the shares therein comprised. 
In more general terms it could be described as an 
authority on the effect of disregard of procedure pre- 
scribed by articles in relat.ion to transfer of shares. 

(Continued OR p. 288.) 



October 2, 1956 NEW ZEALAND LAW JOURNAL 

The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

The New Zealand Crippled Children Society was formed in 1935 to take 
up the cause of the crippled child-to act as the guardian of the cripple. 
and fight the handicaps under which the crippled child labours ; to 
endeavour to obviate or minimize his disability, and generally to bring 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. 

ITS POLICY 
(a) To provide the same opportunity to every crippled boy or gir as 

that offered to physically normal children ; (B) To foster vocational 
training and placement whereby the handicapped may be made self- 
supporting instead of being a charge upon the community ; (c) Preven- 
tion in advance of crippling conditions as a major objective ; (d) To 
wage war on infantile paralysis, one of the principal causes of crippling ; 
(cl To maintain the closest co-operation with State Departments, 
Hospital Boards, kindred Societies, and assist where possible. 

It is considered that there are approximately 8,000 crippled children 
in New Zealand, and each year adds a number of new cases to the 
thousands already being helped by the Society. 

Members of the Law Society are invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. Any further information will 
gladly be given on application. 

MR. C. MEACHEN, Secretary, Executive Council 

EXECUTIVE COUNCIL 
MR. H. E. Yourno, J.P., SIR FRED T .  BOWERBANK, MR. ALE~AXDER 
GILLIES. SIB JOHN ILOTT, Ma. L. SINCLAIR THOXPSON, MI%. FRANK 
JONES, SIR CHARLES NORWOOD, MR. G. E. HANSARD, MR. ERIC 
HODDER, MR. WYVERN HUNT, SIR ALEXANDER ROBERTS, MR. 
WALTER N. NORWOOD, MR. H. T .  SPEIGHT, MR. G. J. PARK, MR. 
D. 0. BALL, DR. G. A. Q. LINNANB. 

Box 6025, Te Aro, Wellington 

19 BRANCHES 

THROUGHOUT THE DOMINlON 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Brunch administers its own Funds) 

AUCKLAND ........ P.O. Box 5097, Auckland 
CANTERBURY AND WESTLAND . . P.O. Box 2035, Christchurch 
Somri CANTERBURY .... P.O. Box 125, Tlmaru 
DUNEDIN .......... P.O. Box 433, Dunedin 
GISBORNE .......... P.O. Box 20. Gisborne 
HAWKE’S BAY ........ P.O. Box 30, Napier 
NELSON .......... P.O. Box 188, Nelson 
New PLYPOUTE ...... P.O. Box 324, New Plymouth 
NORTH OTAQO ........ P.O. Box 304, Oamaru 
MANAWATU ........ P.O. Box 299, Palmerston North 
MAELB~ROUQH ...... P.O. Box 124, Blenheim 
SOIJTETARANAKI ...... P.O. Box 148, Hawera 
SOUTHLAND .... .... P.O. Box 169, Invercargill 
STUTFORD ........ P.O. Box 83, Stratford 
WANQANIJI ........ P.O. Box 20, Wanganui 
WAIFUAPA ...... . . P.O. Box 125, Masterton 
WBLLINQTON ...... P.O. Box 7821, Wellington E.4 
TAUEANQA ........ 42 Seventh Avenue, Tauranga 
COOK I~~AXDS C/O Mr. H. Bateson, A. B. Donald Ltd., Rarotonga 

OBJECTS : The principal object.3 of the N.Z. Federa- 
tion of Tuberculosis Associations (Inc.) are as follows: 

1. To establish and maintain in New Zealand a 
Federation of Associations and persons interested in 
the furtherance of a campaign against Tuberculosis. 

2. To provide supplementary assistance for the benefit, 
comfort and welfare of persons who are suffering or 
who have suffered from Tuberculosis and the de- 
pcndants of such persons. 

3. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

4. To make a survey and acquire accurate informa- 
tion and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat- 
ment of Tuberculosis, and the after-care and welfars 
of persons who have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are invited to bring the work of the Federation before clients 
when drawing up wills and giving advice on bequests. Any further information will be 

gladly given on application to :- 

HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS, (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. 

Telephone 40-959. 

OFFICERS AND EXECUTIVE COIJNOIL 

President : Dr. Gordon Rich, Christchurch. Dr. G. Walker, New Plymouth 
Ezecutire : C. Meachen (Chairman), Wellington. A. T. Carroll, Wairoa 
Council : Captain H. J. Gillmore, Auckland H. F. Low 

W. H. Masters \ Dunedin Dr. IV. A. Priest 
‘( Wanganui 
) 

Dr. R. F. Wilson ) Dr. F. H. Morrell, Wellington. 
L. E. Farthing, Timaru Hon. Treasurer : H. H. Miller, Wellington. 
Brian Anderson 1 Christchurch Hon.Secretary : Miss F. Morton Low, Wellington. 
Dr. I. C. MacIntyre ) Hon. Solicitor : H. E. Anderson, Wellington. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of so1icit~r8, a8 Ezecutms and Advisors, is directed to the cl&ma of the institution-s in this i88ue : 

BOY SCOUTS .. 500 CHILDREN ARE CATERED FOR 

There are 22,000 Boy Scouts in Xew 
Zealand. The training inculcates truthful- 

IN THE HOMES OF THE 

PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 

ASSOCIATIONS 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development,, and builds up strong, good 
character. 

Solicitors are invited to COBIMEND THIS 
UNDENOMINATIONAL ASSOCIATION t0 ChltS. 

A recent decision confirms the Association 
as a Legal Charity. 

Official Designation : 

There is no better way for people 
to perpetuate their memory than by 

helping Orphaned Children. 

$500 endows a Cot 
in perpetuity. 

The Boy Scouts Association (New Zealand 
Branch) Incorporated, 

P.O. Box 1642. 
Wellington, Cl. 

Official Designation : 

THE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

AUCKLAND, WELLINGTON, CHRISTCHURCH, 

TIMARU, DUNEDIN, INVERCARQILL. 

Each Ltssociation adminiders h!8 mu?& hnd8. 

CHILDREN’S 
HEALTH CAMPS 

A Recognized Social Service 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
understandard children. Many thousands of 
young New Zealanders have already benefited 
by a stay in these Camps which are under 
medical and nursing supervision. The need 
is always present, for continued support for 
this service. We solicit the goodwill of the 
legal profession in advising clients to assist 
by means of Legacies and Donations this 
Dominion-wide movement for the better- 
ment of the Nation. 

KIN6 6EORRE THE FIFTH MEMORIAL 
CHILDREN’S HEALTH CAMPS FEDERATION, 

P.O. Box 5013, WELLINGTOS. 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

“ I GIVE AND BEQUEATH to the NEW 
ZEALAND RED CROSS SOCIETY (Incor- 
porated) for :- 

The General Purposes of the Society, 
the sum of E. . . . . . . . . . . . (or description of 
property given) for which the receipt of the 
Secretary-General, Dominion Treasurer or 
other Dominion Officer shall be a good 
discharge therefor to my trustee.” 

In Peace, War or National Emergency the Red Cross 
serves humanity irrespective of class, colour or 

creed. 

(‘LIEST ” Then. I wish to include in my Will a legacy for The British and Foreign Bible Society.” 

MAKING 
SOLICITOR : “ That’6 BII excellent idea. The Bible Society has at least four charartelistics of an ideal Lcquest.” 
CLIEST: ‘* Well, what are they ? *’ 
SoLlcrTon: ” It’s purpose is definite and unchanging-to circulate the Scriptures witbout either note or comment. 

A 
It6 record is amaZing~inCe its inception in lSO4 it haa distributed over 600 miliion volumes. its scope ia 
far-reachimx-it troadcaata the Word of God in 820 languagea. 
man will alwaye need the Bible.” 

Its actiritiea can nt~er be superfluous- 

WILL 
CI IEXP ‘1 You expreaa my views exactly. 

contribution.’ 
The Society deaercea a wbatantial legacy, in addition to one% regular 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.l. 



October 2, 19.56 

TOWN 

Aitcheson v. 

NEW ZEALAND LAW JOURNAL 285 

AND COUNTRY PLANNING APPEALS. 

Horowhenua County. Mullinder g. Hawkes Bay County. 
Wheadon v. Hawkes Bay County. 

Town and Country Planning Appeal Board. Levin. 1955. 
November 25 ; December 1. 

Subdivision-Long Narrow Strip in Rural Area--C% arut a 
Half Miles from Borough-Land available in Borough&r Building 
Purposes-Pocket of Urban Developnient in Rural Area-Avoid- 
ance of Ribbon Development-Town and Country Planning Act 
1953, 9. 38 (I) (c). 

Appeal under s. 38 of the Town and Country Planning Act 
1953 against the decision of the Horowhenua County Council 
refusing the appellant permission to subdivide his property of 
approximately seven and three-quarter acres situated about 
three-quarters of a mile south of the Borough of Levin, and 
having a frontage of 48 ch. to Arapaepae Road with a depth 
varying from 16 ch. to 2 ch. 

The grounds for appeal were that the refusal was unjust and 
inequitable so far as it affected the appellant and his property ; 
that the best and fullest use of the property would be made by 
the proposed subdivision ; that the land was uneconomic and 
of poor farming soil and if the subdivision ware not permitted 
might fall into disuse. 

The Council replied that the proposed subdivision was not in 
conformity with the town-and-country-planning principles 
likely to be embodied in the County’s undisclosed district 
scheme ; that if the land were unsuitable for farming because 
of poor soil it was questionable if it would make a desirable 
residential area; that the proposed subdivision would create 
a demand for additional services which would be much more 
costly than if the subdivision were reasonably compact ; that 
no other applications for subdivisions in the area have been 
received by the Council, indicating that there is no demand for 
residential subdivisions in the locality, and that the whole 
area in the vicinity is exclusively rural and given over to sheep 
and dairy farming. 

The judgment of the Appeal Board was delivered by 

REID S.M. (Chairman). 1. The property in question lies to 
the south-east of the Borough of Levin and at its nearest point 
is approximately one and a half miles by road from the southern 
boundary of the Borough. It is light land inclined to be stony, 
but quite suitable as pastoral land for dairy cattle or sheep. 
It is in a rural area entirely given over to farming purposes. 

2. No demand has been made on the Council for housing 
sections to be made available in this locality other than the 
Appellant’s application. 

3. The Borough of Levin has shown a very marked increase 
in population. Over the last ten years the population has 
increased by approximately 1,500 with a further population 
estimated at about 900 living outside the Borough boundaries 
many of whom are engaged in urban occupations. 

4. To cope with this increased population the residential 
areas have expanded but the trend of that expansion has been 
towards the north and north-east of the Borough with some 
expansion towards the west. 

5. The south-eastern portion of the Borough is to be zoned 
as “ light industrial ” and any further expansion for “light 
industrial ” purposes in the future can reasonably be expected 
to be in a south-easterly direction. 

6. In spite of the comparatively rapid expansion of Levin 
there is still approximately 200 acres of land available within 
the Borough for subdivision. 

7. The proposed subdivision is not in conformity with town- 
and-country-planning principles in at least two respects : (a) It 
would create a pocket of urban development in a predominantly 
rural area and so be an encroachment of urban land into land 
having an actual and potential value for food production pur- 
poses ; and (b) it would be marked by all the most undesirable 
features of ribbon development and the avoidance of such 
development is one of the cardinal principles of town-and- 
country planning. 

The appeal is disallowed. No order as to costs. 

Appeal dismissed. 

Town and Country Planning Appeal Board. Napier. 1955. 
November 22 ; December 1. 

Subdivision-Area zoned as Rural-No Active or Pressing 
Demand for Building Sections-Inadequate Drainage-Po&bility 
of Alteration in Zoning when Adequate Drainage System available 
-Town and Country Planning Act 1953, s. 38. 

Both appeals were made under a. 38 of the Town and Country 
Planning Act 1953 against the decisions of the Hawkes Bay 
County Council refusing permission to subdivide the respective 
properties adjacent to the Borough of Hastings. 

The grounds for the appeals were that the land was adjacent 
to the Borough, that it had no real value as rural land, that 
several parcels of land in the sam8 vicinity and more remote 
from the Borough had already been subdivided and built upon 
as residential amas, that the appellants’ properties were residen- 
tial in character and were not used for farming, and that the 
prohibitions had not been notified to the appellants by the 
Council as by law provided. 

The Council replied that both properties were in the area 
zoned as rural in the Council’s Extra-Urban Plan, that in the 
Soil Survey Report of the Department of Scientific and Indus- 
trial Research the land was catalogued as “Good grass seed, 
cropping or grazing ground “, and that the ar8a had little 
drainage potential “. 

The judgment of the Appeal Board was delivered by 

REID SM. (Chairman). 1. Under existing conditions, the 
present zoning as “ rural ” is appropriate. The land is good 
quality land and has a present and potential value for food- 
production purposes. 

2. There is no evidence of any active or pressing demand for 
building sections in the locality, and inspection shows that what 
building has taken place is sporadic. 

3. The locality is at present inadequately drained. l!he 
drainage system cannot always cop8 with the load imposed on 
it during rainy periods, and it will obviously be some years before 
this particular area will have a drainage system suitable for the 
needs of an urban population. When an adequate drainage 
system is available it may well be that this locality could be 
appropriately zoned as “ residential ” but that time has not yet 
arrived. 

The appeals are disallowed. No order as to costs. 

Appea.18 dismissed. 

Uren w. Napier City Corporation. 
Town and Country Planning Appeal Board. Napier. 1955. 
November 23 ; December 1. 

Shopping Area-Residential District with established Shopping- 
area--Electrical Equipment Showroom on Residential Property- 
Detraction from General Character of Area outside Shopping 
Centre-Town and Country Planning Act 1953, e. 38 (1) (b). 

Appeal under a. 38 of the Town and Country Planning Act 
1953 against the decision of the Napier City Council refusing 
the appellant a permit for the erection of an electrical equipment 
showroom on his property in Kennedy Road, Napier. 

The grounds for appeal were that Kennedy Road was the 
natural outlet to new developing suburbs and was centrally 
situated ; that there were already seventeen businesses in 
the area of the proposed showroom ; that the area was in fact 
a semi-commercial area ; that the showroom would not interfere 
wit,h, but on the contrary, would increase the amenities of the 
neighbourhood ; and that a grocery business in the area had 
recently completed extensive alterations for which a permit 
would have to be obtained from the Council. 

The Council replied that Kennedy Road should be preserved 
for residential purposes with the exception of a shopping area 
some distance to the west of the appellant’s property; that 
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the proposed showroom would be neit,her a predominant nor a 
conditional use of land in either a resident,ial A or a residential B 
Zone and would be a conditional use only in a commercial 
A Zone ; that the proposed showroom would constitute a 
structure abutting the highway and would detract from the 
general character of the area, and that the alterations to the 
grocery business referred to in the appeal involved no structural 
alteration and no permit from the Council was given or required. 

The judgment of the Appeal Board was delivered by 

REID SM. (Chairman). 1. The area under consideration 
is predominantly residential in character. There are shops 
and businesses alreadv established in Kennedv Road in the 

2. The evidence establishes that under present conditions 
that portion of Colombo Street between Armagh Street and the 
bridge carries a much lower volume of pedestrian traffic than 
the portion between Armagh Street and the Square. It 
appears probable that the position is not likely to alter greatly 
within the next ten years. Had this appeal to be considered 
only in the light of present-day conditions it might well have 
succeeded. 

3. In compiling its district scheme, the respondent must 
of necessity endeavour to look far into the future and to plan 
for the needs of a city carrying a much greater population than 
it at present has. 

neighbourhood of the appellant’s property but ihese have been 4. It is an established town-planning principle t,hat wide 
established as such for a long time and the evidence is that no footpaths for pedestrian traffic are a necessity in main shopping 
permits have been issued for the erection of new buildings for streets. Fifteen feet is regarded as the minimum, and, where 
shons or businesses in this area for many vears. shopping streets carry public passenger-vehicles, wider foot- 

”  I  

2. The question falling for determination in this appeal is paths a& needed. In seeking to make-provision for this in the 

really whether under the Council’s undisclosed district scheme Colombo Street of the future the Council is acting in accordance 

this area is likely to be zoned as “ residential ” or “ com- with the town-and-country-planning principles likely to be 

mercial “. If it is to be zoned as “ residential ” then the embodied in its undisclosed district scheme. 

erection of further shops or business premises in the area would The appeal is disallowed. Leave is reserved to the appellant 
detract from its residential amenities. to apply for an order under s. 47 of the Town and Country 

3. The Council has declared its intention of zoning the area Planning Act 1953 if it so desires. 

as “residential” and that being the case its refusal to grant Appeal dismissed. 
a permit for the erection of a shop in the area is justified. 

The appeal is disallowed. The Board points out that, when 
the Council’s scheme is ripe for public notification under s. 2? 
of the Act, it will still be open for the appellant or anyone else 
to lodge sn objection to the zoning of this locality as ” resi- Gardiner and Others w. Taupo Borough. 
dential “. No order as to costs. 

Appeal d&m.issed. Town and Country Planning Appeal Board. Taupo. 1955. 
June 9. 

McLean Institute 2). Christchurch City Corporation. 

Building-Office Accom,modation in Cit~y Street-Permit 
subject to setting-back Building Yft. from Eziststzng Building line- 
Minimum Width of 15ft. in City Footpaths in Main Shopping 

Town and Country Planning Appeal Boarcl. 

Street-Such Width in Accordance with Established Town- 
planning Principle-Town and Colrntry Planning Act 1953, 

Christchurch. 

8. 3s (1) (a) (ii). 

1955. November 1, 30. 

to ” residential ” Zone-Borough desiring to Gonsoltiate &uture 
Development in Stages into Areas already subdivided to Residen- 
tial Density-Such Policy economically Sound and in Accordance 
with Town-and-country-planning Principles- Reconsideration 
dependent on Future Development- Town and Country Planning 
A-et 1953, s. 26. 

Zoning-Objection to Zoning of Area in Borough as “ Rural ” 
-Proposed Subdivision into Residential Sites- Area adiacent 

Appeal by the McLean Institute made under s. 38 of the 
Town and Country Planning Act 1953 against the decision of 
the Christchurch City Council refusing a permit for the erection 
of a building on premises situated at the corner of Colombo 
Street and Oxford Terrace (or Chester Street) Christchurch. 
The Council informed the appellant that a permit would not be 
issued unless the new building were set back seven feet from the 
present Colombo Street frontage of the property. 

The grounds for appeal were : (a) that valuable land for. 
building purposes would be lost by setting back ; (b) that 
it was not necessary to make provision for the widening of the 
present roadway or footpaths in Colombo Street in this vicinity 
because : (i) there were buildings on one side of Colombo 
Street only, the other side being occupied by a reserve or open 
space known as Victoria Square, and (ii) the volume of 
pedestrian traffic on the Colombo Street footpath north of 
Armagh Street was not and was not likely to require a wider 
footpath ; and (c) that extensions had recently been com- 
pleted to the Oxford Hotel which was on the same side of 
Colombo Street as the appellant’s property and immediately 
north of it, but across Oxford Terrace, and no setting-back 
had been done. 

The Council replied that the proposed structure would 
constitute a “ detrimental work ” within the meaning of s. 38 
(1) (a) (ii) of the Act and refused its consent accordingly. 

The judgment of the Appeal Board was delivered by 

REID S.M. (Chairman). 1. Under the respondent Council’s 
undisclosed district scheme provision is to be made for the 
widening of Colombo Street from Moorhouse Avenue to the 
bridge over the Avon River so as to provide an Soft. street 
as against the existing 66ft. street, so as to give 46ft. of carriage 
way with 17ft. footpaths on each side as against the existing 
loft. footpaths. This will include the setting-back of the 
present building line by 7ft. on each side of the street. 

Appeal by T. H. R. Gardiner and others, under s. 26 of the 
Town and Country Planning Act 1953 against the decision of 
the Taupo Borough Council, disallowing the appellants’ objec- 
tions to the zoning as a jL rural district ” of an area within the 
Borough containing approximately fifty-eight acres of a property 
owned by the appellants as trustees on Taharepa Road, Taupo. 

The appellants desired to subdivide thirteen acres of this 
land into residential sites and sell them as such, and accordingly 
they appealed against the zoning of their land as “ rural “. The 
appellants’ grounds for appeal were, inter alia, that the land 
was adjacent to land already zoned as “residential” i and 
that there was a substantial demand for residential sites m this 
part of the Borough. 

The Council replied that the objection to the zoning of this 
area as “ rural ” was disallowed beoause it desired to consolidate 
future development into areas within the Borough already 
subdivided to residential density, but not yet built upon ; that 
the policy was instituted in order to minimize the economic 
problems creat’ed by the provision of services in residential 
areas widely dispersed and as yet sparsely populated ; and that 
the Council proposed to review from time to time the position 
regarding outlying areas within the borough at present zoned 
as “ rural “. 

The judgment of the Appeal Board was delivered by 

REID S.M. (Chairman). Over recent years Taupo has ex- 
panded considerably, but, in relation to the area of the Borough, 
its residential occupancy is widely dispersed ; and the provision 
of the usual services appropriate to residential areas presents 
a considerable economic problem. The respondent Council’s 
policy of consolidating future development as far as possible in 
stages into areas already subdivided to residential density, but 
not yet built upon, is economically sound, and in accordance 
with town-and-country-planning principles. There are 1802 
unoccupied sections within the Borough at present. The 
present zoning of the area under consideration as “rural” is 
sound, and in accordance with town-and-oountry.planning 
principles, though future development may justify a recon- 
sideration of that zoning. No order as to costs. 

Appeal dismissed. 



October 2, 1956 NEW ZEALAND LAW JOURNAL 

IN YOUR ARMCHAIR-AND MINE. 

287 

BY f!kRIBLEX. 

A Touch of Decorum.-International law conferences 
seem to be in season. Mr Justice Hutchison is our official 
representative at one in Norway about, which more no 
doubt will be heard later. Scriblex notices that Sir 
Frank Soskice, Q.C., has represented the English pro- 
fession at one in Paris where three hundred lawyers, 
from twenty-six countries, have assembled. Of this 
latter conference, Richard Roe, in the “ Solicitors’ 
Journal “, refers t)o some interesting sidelights as to 
the position of women advocates in t,he Courts of Turkey 
as provided by a female representative from Istanbul. 
It seems that one in seven of the 2,000 practising lawyers 
is a woman who is expected to observe strict decorum. 
“ It would be an affront to the Court to sit with one’s 
legs crossed or with folded arms.” Some years ago, 
as the older generation of Dunedin practitioners can 
testify, a similar idea crept into the Court there. 

Easements and Servitudes---A slight set-back to 
modern theorists who contend the law has now 
emerged from feudalism is provided by Ferguson’s 
Scale qf Conzjeyancing Ckwges, 4th Ed., p. 44, where, 
listed at lo,/-, is “ clerk’s attendance serfing clocumenb”. 
It is t’hought that this may have some allusion to the 
slave-like devotion of the law clerk to this part of his 
duties, particula.rly during the period each year from 
October to December. 

The Court’s Labours-The staid Times seems t,o 
have upset some of the members of the English Court 
of Appeal by it’s recent pronouncement that the Court 
was not fully employed. On the day of its publication 
Singleton L.J. took exception to it and said : “ I 
should like anyone who has been in this court this term 
to consider whether we have been fully employed. Our 
work, particularly in revenue cases in which judgments 
have been reserved, has involved many hours of duty 
out of court and at week-ends. I think we have been 
fully employed.” The matter was taken up on the 
following day by Lord Evershed M.R., who expressed 
his desire to make it quite clear that, as Singleton L.J. 
had said, there was not justification for the view that 
the Court of Appeal was not, fully occupied. Moreover, 
he was unaware of any day, or the likelihood of any 
day, when there would not be cases ready for hearing 
in t’he court. It was only on rare occasions that the 
court had been able to take t,ime off for writing reserved 
judgments. That had to be done in spare time. It, is 
RISO pointed out the work of t’he Court of Appeal is 
likely to increase as the result of more appeals from 
County Courts following the increase effected’in the juris- 
diction by the County Courts Act 1955. At one time, 
a,s Fortescue C.J. observed to his pupil, the Prince of 
Wales, “ the judges of England clo not sit in the King’s 
Courts above three hours a day, that is from eight in 
the morning until eleven.” Aft,er that,, the ,judges 
were free to “ spend the rest, of the day in the study of 
laws, reading of the Holy Scriptures, and other innocent 
amusements at their pleasure.” 

The Small Gamester.-If the play takes place at ot,her 
than refreshment) houses or licensed premises, and if the 
player does not make more than one payment,, and if 
that payment is not more than five shillings, and if 
there is not more than one distribut,ion of prizes in 

respect of all the games at, the entertainment, and if 
the total value of prizes does not exceed twenty pounds, 
and if the ba,lance after pa,yment of prizes and expenses 
is applied for purposes other than private gain, then the 
player is exempt from prosecution under s. 4 of the 
Small Lotteries and Gaming Act 1956, a measure in 
England that has probably allayed the mind of the 
nervous euchre player and spared him the horror of 
imagining a policeman lurking in ever-y corner of t,he 
building. 

William Nay.--Mr attorney-general Noy u as a great 
lawyer and a great humorist. There is world of merry 
stories of him. He would pla,y at spanne-counter with 
the t,averne-barre-boy. A countrey clowne asked for a 
good inne, and he bids him ride into Lincolne’s Tnne, 
and asked if his horse went to hay or to grasse. He 
caused the breeches of a bencher of Lincolne’s Inne to 
be taken-in by a tayler and made him beleeve that. he 
had the dropsie. One time he mett accidentally with 
Butler, the famous physitian of Cambridge, at the 
earle of Ruffolke’s (Lord Treasurer). They were strangers 
to each other, and both walking in the gallerie. Noy 
was wearied, and would be gonne. But’ler would know 
his name. Noy had him to the Peacock Taverne in 
Thames Street, and fudled all that da.y. Anot,her time 
No.y and Pino of Lincolne’s Inne went afoot to Barnet 
with clubbes in their hands, like count,rey-fellowes. 
They went to the Red Lyon inne ; the people of the 
house were afrayed to trust, them, fearing they might 
not pay. -- John Auhrey (1626-1697) “ Brief Lives.” 

From My Notebook (Juries Division). 

“ 1 believe that trial by jury is of great importance. 
It secures tha.t the intellectual atmosphere of the Court 
shall be on the level of the common man. Counsel 
have in their speeches to keep such a person in view, 
and so has the Judge. 
jury ; 

Only so will they convince the 
and to achieve that object they must avoid 

unfair argument, and, particularly, reliance on over- 
technical reasoning. These are in legal proceedings 
some of the worst enemies of justice, and trial by jury 
is a safeguard against them.“-Lord Robert Cecil K.C. 

“ I cannot bring myself to believe that there are any 
persons other than the inmates of a lunatic asylum who 
would vote in favour of the abolition of trial by jury 
in serious criminal cases. To me the idea is quite 
unthinkable unless and until some &ernative method 
is put forward for consideration, a,nd any such alter- 
native would have to be backed by the experience of a 
civilized English-speaking country.“-The Rt. Hon. Sir 
Travers Humphreys. 

“ The disappearance of grand juries from the scene 
in England and Wales does not appear to have created 
any posthumous difficulties, and it is difficult to see 
the justification for retaining in Northern Ireland, 
albeit in a limited sphere, the last vestiges of the feudal 
notion that the maintenance of law and order is t’he 
peculiar prerogative of leading members of society.“- 
J. Ll. J. Edwards, Lecturer in Law in the Queen’s 
University of Belfast. 
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THE NEW COMPANIES ACT 1955. 
(Continued from p. 284.1 

DIRECTORS DECLINING TRANSFER. 
As pointed out above, Art. 24 of Table A provides 

vant article had been complied with and the resolution 
passed was a valid class resolultion. 

CONSTRUCTIVE NOTICE OF COMPANY’S REGISTERED 
DOCUMENTS. 

that the directors may decline to register the transfer 
of a share (not being a fully-paid share) to a person of 
whom they do not approve, etc. 

In Moodie v. Shepherd (Bookbinders), Ltd., [1949] 
2 All E.R. 1044 (which went to the House of Lords), 
an article read : 

It shall be in the absolute discretion of the directors to refuse 
to register any transfer of shares of which they do not approve. 

It was held that the directors could exercise their right 
to decline registration under this article only by passing 
a resolution to that effect : mere failure t,o pass a resolu- 
tion to that effect was not a formal exercise of the right 
to decline ; and, t,herefore, as the right had not been 
exercised, the executors were entitled to be registered 
as members of the company. 

It may be- convenient here to deal very briefly with 
the doctrine of constructive notice of a company’s 
registered documents, such as its memorandum of associa- 
tion, articles of association, and special resolutions. 
In 1952, Slade J. gave a very long judgment on this 
topic ; atid I venture the opinion that the last has 
not been heard of this branch of company law : Rama 
Corporation, Ltd. v. Proved Tin and General Invest- 
ments, Ltd., [I9521 2 Q.B. 147 ; [1952] 1 All E.R. 554. 

RIGHT OF BANKRUPT MEMBER TO VOTE. 
Article 29 of Table A provides t’hat any person 

becoming entitled t’o a share in consequence of the death 
or bankruptcy of a member may, upon such evidence 
being produced as may from time to time properly be 
required by the directors and subject as thereinafter 
provided, elect either to be registered himself as holder 
of the share or to have some person nominated by him 
registered as the transferee thereof, but the directors 
shall, in either case, have the same right to decline 
or suspend registration as they would have had in the 
case of a transfer of the share by that member before 
his death or bankruptcy, as the case may be. 

It was held in Morgan v. Gray, [1953] Ch. S3 ; [1953] 
1 All E.R. 213, that, subject to any regulations in the 
articles to the cont)rary, a bankrupt, is ent,itled to vote 
so long as the shares remain registered in his name ; 
but he must exercise his votes in accordance with the 
directions of the persons beneficially ent,itled to his 
shares, which, in New Zealand, presumably would be 
the Official Assignee in Bankruptcy : a bankrupt 
member also has the same right to tender a proxy at 
meetings of the company, 

As stated in 6 Halsbury’s Laws of England, 3rd 
Ed., p. 430, para. 833, persons contracting with the 
company, whether they are shareholders or not, are 
bound to know, or are precluded from denying that -- 
they know, the constitution of the company and its 
powers as given by statute, and the memorandum and 
articles. They cannot complain that a contract which 
is ultra vires is void and cannot be enforced or that 
the company may be restrained from carrying it out. 
This doctrine of constructive notice of a company’s regis- 
tered documents is a purely negative one which does not 
operate against a company but only in its favour. The 
words which I have italicized state briefly the kernel 
of Slade J.‘s judgment. The learned Judge held that 
a person (including of course a corporation) who, at 
the time of entering into a contract with a registered 
company has no knowledge of the company’s articles 
of association, cannot rely on those articles as con- 
ferring ostensible or apparent authority on the agent 
of the company with whom he dealt. In the course 
of his judgment Slade J. said : 

Ostensible or apparent authority which negatives the 
existence of actual authority is merely a form of estoppel, and 
indeed, it has been termed agency by estoppel, and you cannot 
call in aid an estoppel unless you have three ingredients : 
(i) a representation, (ii) a reliance on a representation and 
(iii) an alteration of your position resulting from such reliance. 

This topic is dealt with in Morison’s Company Law in 
New Zealand, 2nd Ed., 171, and it would appear that the 
learned editor of that work is on the side of Slade J. 

LEGAL EFFECT OF TABLE A. 
QUORUM AT A MEETING. 

Article 54 of Table A of the Companies Act 1955 
provides that no business shall be t’ransacted at any 
general meeting unless a quorum of members is present 
at the time when the meeting proceeds to business ; 
save as therein otherwise provided, three members in 
person shall be a quorum. 

In re Hartley Baird, Ltd., [1955] Ch. 143; [I9541 
3 All E.R. 695, the relevant article read : 

No business shall be transacted at any general meeting unless 
a quorum is present when the meeting proceeds to business. 

It was held that, if there is a quorum present at the 
beginning of a meeting when it proceeds to business, 
the subsequent departure of a member reducing the 
meeting below the number required for a quorum does 
not invalidate the proceedings of the meeting after his 
departure. In t,hat case, the quorum required by 
the relevant article for a meet’ing to alter the rights of 
a class of shareholders was present at the beginning of 
the meeting and also when it proceeded to consider 
the business for which it was called ; but it was re- 
duced below the number required for a quorum before 
the vote was taken on the resolution, because one mem- 
ber, who was opposed to the resolution, left the meeting 
before the vote was takeil. It was held that the rele- 

Before ending this article (which has dealt mainly 
with Table A) it may be useful to dwell for a minute on 
the legal effect of the Articles comprising Table A. 
Table A is contained in a Schedule to the Act, and a 
schedule to an Act is just as much a part of that Act 
as the rest of the Act. Consequently, a provision in 
any special article of a company which is in accord 
with any in Table A, is valid : Lock v. Queensland 
Investment and Land Mortgage Co., [lS96] A.C. 461. 
But a provision in Table A, which was adopbed by a 
mining company (as defined in the Companies Act), 
was held invalid, as being inconsistent with the express 
provisions of that Part of the Act dealing with mining 
companies-now Part XIV of the Companies Act 
1955 : King Gold Mining Co., Ltd. v. Cock, (1912) 
31 N.Z.5.R. 1166. The Act in fact prescribes Table A 
as a model set of articles for a company formed under 
the Act ; and, provided that t,he terms of the Act ha,ve 
been complied with in the adoption of any article, the 
provisions of such article (except in exceptional cases 
such as described in the immediately preceding sentence) 
cannot be said to be ultra vire.s the company : New 
Balkis Eersteling, Ltd. v. Randt Gold Mining Co., [1904] 
A.C. 165, 167. 
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