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SUMMARY OF 
CRIMINAL LAW. 

Con~p~,piy-Conspiracll to commit Crime Abroad-w,uthe, 
idictable i7L England. 
conspimy. 

The respondents were convicted of 
They had conepired in Englend to m*a false 

representatio*ls in Germanp and thereby to obtain from a 
department of the Fedars, Republio of Germany licences to 
ox*o*t st,ratrgio metals from the Repuhlio of Gemeny, which 

‘licenoes, but for t,he falsity of tbo ropresent~ations. m-o&, not 
hem been granted. On apped by the Crown from & decision 
of t,he Court of Criminal Appeal quashing the convi&ans. Held, 
That a conspiracy to commit B crime abroad is not indictable 
in England ““leas the contemplated crime is one for which an 
indictment would lie in Englend ; t,he conspiracy in the present 
~888 WBB t,o obtain by nnhwtiil moms somet,hing that could 
lawfully be obtained and, since the unlewfu, means and the 
object to be e.thttsined were both outside the jurisdiction, t,he 
oonspirsoy wea not indictable in Engls*nd. &wu.re, Wbethsr 
8 conspirsoy in this country which is wholly t,o be carried out 
abroad may not be indictable hers on proof tbet its perfomence 
would produce a public mischief in this wmntry(;f iTj’u;,,e 
person here by osuaing him dsmsge &broad. 
( (1864) 4 F. BT F. GS), explained. Deoision of the “court” of 
Criminel Appeal (sub. nom. R. Y. OwenJ (19561 3 All E.R. 432, 
effimed.) Board q” Tmde V, Owen md Another. [19,5i] 1 Al, 
E.R. 411 (ILL.). 

DESTITUTE PERSONS. 
ilehea~llg-.4ff~iliation l’roceedieg-sSupre,ne Court Pra.&ee M 

to Application. for New Trial, ia a C(eil Crass, ay-pl.mble-Dis- 
col?eq/ “j Nfm lcvi*maee, 118 ammad for Rehsaring-Deslil*Lle 
Persons Au IS10, 8. 38-C& of Civil Procedwe, R. 216. In 
considering an spplioation for the rehearing of a complsint in 
affiliation prooeedings under the Destitute Persons Act 1910, * 
hfagistrate ia bound by the rules end pm&ice w&h govern 
the Supreme Court of New Zealand in oonaidering an spplioation 
for & new trial in civil wmes. (.Tones V. Fcmmm (1911, 
N.Z.L.R. 798; [1917] G.L.R. 513, referred to.) Whem the 
ev-idence given st the dritll shows that & witness other tbsn the 
oomplajnsnt WBS guilty of misconduct (such BS perjury upon a 
material matt,er) affecting bhe trial, that is 8 ground under 
R. 276 (9) of the Code of Civil Proesdure, a rehearing should be 
granted. The discooery of new evidenoo ia not s sufficient 
ground for granting B rehearing unless it is “ materis, ” within 
the meaning of tbst word in R. 27G (e). I” the prosent o&se, 
before & rehearing could be granted, it had to be estab,iabed 
that the new evidence WBB of the kind required before a rehearing 
could be granted ; and it bed also t,o be such evidenoo ss would 
astablish that the witness was guilty of such misconduct (hem, 
perjury) as to affect the result of ihn trial. There must be 
proof of the facts relied on before the Court is justified in going 
on to the stage of considering whether those fsots may give rise 
to a miaeexriage of justice. (Xwwo Y. Middledilch (1912) 
N.Z.L.R. 140; 15 G.L.R. 216, distinguished.) afcDotmu Y. 
Lzascy. 
C.J.) 

(SC Invercargill. March G, 1957. Rarrowclough 

DIVORCE AND MATRIMONIAL CASES. 

RECENT LAW. 
filed a petit,ion for divorce ; she r&ted the order of ?%y, 1962, 
but did not include a prayer for the owtody of or maintensnce 
for the ohild. Within two months of the deoree absolute, the 
wife gave notice of application for an order (under 6. 26 (1) of 
the Matrimonial Causes Act 195G that the husband pay main- 
tenance for herself and for 41. V. ” the child of the marriage “, 
The husband in his affidavit of mesns offered to continue 
pepnents I‘ in respect of my daughter N. V.“. IO May, 1955, 
the registrar ordered the husband to pry iX. V. ” the child of 
the msrrisge ” maintenance at the rate of 27s. Gd. per week. 
Submquently, the husband applied to vary the order of *Lay, 
1955, snd disputed paternity of the child, whereupon sn issue 
we.9 ordered to be tried as to the pstemity of the child. Held, 
That m order for the mointenenoe of the child hsving been made 
under s. 20 (1) of the Act of 195% the husband was estopped 
from alleging now that bhe child wea not the child of the 
marriage. (Observations of Lard Romer in New Bmnswio~ 
Ry. co. Y. Bri*ish g. F,e?mh TnL& cap., IAd. (1938, 4 All 
E.R. st p. i70, applied: Lindsay v. &dsq [1X34] P. 162, 
followed, and 1”. Y. IY. [IO531 2 Al, E.R. 1013, distinguished). 
Nokee Y, Nokee. (1957, I All E.R. 490 P.D.A.). 

HUSBAND AND WIFE. 
!lwe to Property-MllILr~mnid tlomE-Both Pa&w cc?ntribut- 

ing to Plwchoas--Intention of P&ie.T-1wwried Womm~a Pm- 
peql Ad 1882 (45 & 46 viu. c. 75), 8, IT. A husband end 
wife married in ,933. There were two children of the marriage. 
During the war of 1939-1945. the husband joined the Royal 
Air Force and made a oompulsory allotment to his wife out of 
his pay. In 1941, the question BMBB of his making m additional 
sllotment,, but the husband and wife aranged that the wife 
should t&s paid employment to assist in the maintenmce of 
the family and their home, and that the husband should save 
ths amount, of the proposed additional allotment for the fut,um 
welfare of ths femilp. The xvife t,ook employment, and contimed 
to be employed at, a,, times thereafter, using all her earnings 
for family purposes. On the husband’s demobilization in 1946, 
he had accumulated, together with hin gratuity, C2GG. The 
joint earnings of the spouses were thereafter used for family 
purposes and they bought furniture together, which it was 
agreed belonged to them in equal aham. In 1950, the hue 
band’s savings were reduced to E130. In that year sn oppor- 
tunity aroe? to buy the lease of the duelling-house in part of 
which the family wea living and B deposit of Sl50 was required. 
The husband provided C130 and the wife $20, and E8GG wse 
raised by mums of s mortgegs. Tho a@nment w~ls made to 
the husband, and B policy of insurmce was taken out to oover 
t,he amount of t,he mortgage Parts of the house were let to 
other tenants md the rents paid by them covered most of the 
outgoings, the differenoe, which was no mom then the amount 
of the rent formerly payabla for the accommodation which the 
family oocupied, EBB paid by the husband. The lease wea 
therefore being squired at no extra CO& to the husband or 
wife than the amount of the deposit. In 1965, th8 wife oh- 
bained a decree nisi of divorce. Before the decree was made 
absolute, t,he wife applied under the &mied Women’s Propex;~ 
A& 1882, 8. 17, to determine the tit,la to the house. 
That the house, t,hougb squired in the husband% name mri 
initially chiefly out of his swings, was acquired for the futum 
benefit of both the husband and the wife and. the evidence not 
justifying any mm8 preaise oslouletion of their i?teres+,s, thu 
t;;s&belonged benefici?lly to the husband and wife in equal 

(Rimnaer Y. Hemmer [1952] Z All E.R. 863,s pplisd.) 
Appeal dimisred. Fribanee Y. Fribenee [lShi] .I A11 E.R. 35; 
(C.A.). 
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the next day on which the Court was open. Seotion 42 of 
the Local Elootiom and Polls Act 1963 does not authorize tha 
Magistrate in his revaunt of votes to make 8 further mutiny 
of the rolls : his dut,v is ta eumnine everv vote OS&. determine 
it,s formality or leg&y, and then to probeed with the recount. 
If the public declare&on made by the Returning Officer &9 to 
the result of the poll is found to be inoorrect, then the Msgis- 
trat,e’s duty is to order him to give an amended public declaration 
of the result so found and deolare the successful candidates. 
Observations 84 to errors in the actual count, and the sllowanoe 
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IN YOUR ARMCHAIR-AND MINE. 
BY S( 

women Wrestlers.-one of our rarer lwyers, a 
reader of the U.S. Federal Reporter, has given u8 a 
reference to State v. Hunter (2nd Series, 22/10/56, p. 1) 
in which Tooze J. has somet,hing to say on t,he question 
of women wrestlers. “ One area of human endeavour 
has been exclusively reserved for men, at least in Oregon. 
That State has a law prohibiting women from engaging 
in wrestling exhibitions or oompetit,ion and this law 
has been upheld by the Supreme Court a,s a valid 
exercise of the police polrer. In seuohing out t,he 
legi&tive intent, the Court noted that at the time of 
the enactment of this law 6he membership of t,be Legis- 
lat’ure 1pa predominant~ly ma~souline.” The Court 
cbaracterized the purpose of the law as a bald at,tempt, 
although aomewbat, selfish, to reserve for nun one 
island on the sea of life that would be impregnable to 
t,he assault of woman and t,o halt bhe “ ever-increasing 
feminine enoroaobment upon what for ages bad been 
considered st,rictly as manly a,rts and privileges I’. In 
this counbry, t,he more svelte female exhibitionist, does 
not need, in order ta display her charms, to become a 
matswoman (if that be the correct, t,erm) : she has all 
the opportunity she needs in the shape of bea,nt,y 
compet~itions. 

No Theatre for the Witness.-In Abbey Sational 
Building Society v. Abrahams, a wit,ness summons 
action heard by Roxburgh J. in December last, attention 
was drawn to the disinclination of counsel in the Queen’s 
Bench Division to a,pply to the Judge to exclude wit- 
nesses, and in the Chancery Division 80 rarely as almost 
to make such an applicat,ion in&&g to the witnesses 
concerned. “I cannot underst,and xvhy counsel do 
not more often ask me to put witnesses out of Court. 
I do not think I have ever refused it in ten years OP more. 
These applications are seldom made, more often I do 
it on mv own initiative. I think it is a pm&ice which 
in m&in types of cases is very desirable. I have 
heard it suggested t,hat it’ makes it very dull for the 
aitnessee ; 80 it does. But this Court is not hltended 
as a theatre but for t,he administration of justice.” 
Counsel in New Zealand are less besit,ant about, or 
more tiuspicious of, the f&lit,% of human nature. 
“ All witnesses, save the parties, representatives of the 
parties, medical and expert witnesses, are to leave the 
Court and ram& beyond bearing unt,il called upon 
bo give their evidence.” Who would wish to deprive 
the Court orderly of this declaration, often delivered, 
with all the dramat~ie vehemence of an Ollivier ? But 
Soriblex ha,s his doubt,8 about t,be “ experts “. “ I 
have listened to the evidence of the plaintiff and~his 
cross-examin&ion “, said one of them the other day. 
“I do not think the accident happened in the way, 
the defendant’s counsel ba,s suggested. For my part,, 
I believe the pla,intiff.” 

Native Tribute.-And speaking of witnesses, Soriblex 
hears tha,t, in a divorce oaae recently heard in Wanganui 
before Stant,on J., a Maori who wag being cross-exami- 
ined claimed to be unable to understand the questions 
put to him by counsel, so on each occasion the Judge- 
reframed them in hi8 oun pm&x w&y. After this 
had been going on for some time, the witness t’umed 
to him and said : “ Py Kerry, I like you ! ‘I a,nd, 
pointing to counsel, added : “ Him. he only a ptofes- 
siona,l bloke ! “. 

The Military Mind.-An assertion that any story 
“ ranks first of the good stories of 1956 ” lacks nothing 
in boldness, but when the ass&ion is made by no less 
a personage t,han the Lord Chancellor (t,be Rt. Hon. 
Viscount, Kilmuir G.C.V.O.) we would be wanting, 
both in respect and gratitude, if we did not, bow to 
ant,hority in the matter. The occasion was the r-e. 
cept,ion given to the Editor a,nd Proprietors of the 
Solicitors’ Journal, which recent!, celebrat,ed its ten- 
tenary, and the Lord Chancellor’s t,oast of “ The Solioi- 
tore’ Profession and the Solicitors’ JoumaZ.” The story, 
as reported, is that of the two most foolish bat,men in 
the Army, and their m&em. The officers for whom 
t,bey worked had a fierce argument, &s t,o which of 
their ba,tmen was the more stupid, so eventually they 
decided t,bat the only xay in wbioh it could be solved 
was by calling in the b&men after mess, to decide it 
by act,ual fact. So t,be first officer called in his batman, 
who a,ppeared. He said : “ Smith, here’s half-a-crown ; 
go and buy a t,elevision set.” The batman replied : 
“ Yes, sir,” and left the room. The &her officer s&d : 
“ That’s nothing ; I will call my man, Tompkins,” 
He did so, a,nd said t,o him : “ Tompkins, just go to the 
orderly room and see if I am there ” Tompkins said : 
ii Yes, sir,” and left the room. Then t,be two batmen 
met, t,o decide rJ]ich of their masters wits the most 
stupid officer in the Army. Smith said : “ You know, 
my fellow sent, for me. He said, ‘ Here’8 half-s-crown, 
go and buy & television set.’ He ought to have known 
it u’as early closing day ! ” The &her one said : 
“ That,‘s nothing to my g&nor. He said to me, ‘ Go 
int,o the orderly room and see if I am there.’ He bad 
a telephone beside him, be could have rung up and 
found out, ! ” 

Magistrate’s Note.-During the ~aime toast,, the Lord 
Chancellor, in expressing the hope that he had made a 
point clearly, r&ted the “sad example ” of Lord 
Brougham, one of his predecessors who was, after t,he 
Reform Bill, proposing a health a,t R great dinner. 
After he ba,d finished this migbt,y oration, and Then 
Lord Grey was girding his loins to reply, he saw that a 
homespun-clad figure rose up aa though he were going 
to anticipate the noble eul. Then he heard someone 
say to this figure : “Sit down, man ! The Lard Chancel- 
lor was proposing ‘ The majesty of the people ‘-not 
‘ The magistrates of Peebles ’ ! ” 

Social Prejudice.-The topic of a healthy aversion to 
over-legislation was dealt with by Mr. I. D. Yeaman, 
Vice-President of the English Lam Society, in his reply 
to Viscount Kilmuir’s toa,st. It seems that when in 
1925, when revolutionary inroads were made legis- 
lat,ively in England into the law of property, law 
publishers were duly exbilarat,ed and sent their travellers 
out all over the country. .In t,he County of Pembroke, 
one of these travellers called upon the senior partner 
of one of the leading firms in those parts. He started t,o 
do his sales talk, and t,he elderly gentleman listened to 
him for a long t,ime and then said : “ Young man, you 
are wasting your time.” “ Oh ! ” said t’he tmveller, 
“\rby is that 1 ” “ Well,” was the reply, “ a,11 the 
solicitors ba,d a meeting in Haverfordmest only last 
week, and decided unanimously that the new law of 
property xvould not a,pply in the County of Pembroke ! ” 



s4 NEW ZEALAND LAW JOURNAL Bpril 2, 1957 

TOWN AND COUNTRY PLANNING APPEALS. 
E. G. Kinvie v. Waitemata Countv. planning principles though future development msy justify B 

buildings. 
The judgment of the Board was delivered by 
REID sm. (Chairnlan). The Board finds: 1. That t,he 

oompmy’s land is most suitabk for the purpose for which it ia 
being used. 

It is a shingle bed of no productive v&e and unsuitable for 
buildings except for industrisl purposes. 

2. That, on the we&am side of the Highway opposite t,o the 
reserve under consideration here. bho Comcil’~ momsed district 
scheme makes provision for a. skip of land- of- comidereble 
length to be zoned for noxious industries and there me already 
noxious industries coming within that category in operation, 
amongst them being B fertilizer plant and a me,,-f&my. 

It is rewonsbls to assume t,hst further industries of a like 
nstum will be estib,ishhed here in the future. 

3. ‘The&, assuming, even though it m&y be highly improbable 
M to do, that the public in the fut,um would desire to make uw 
of the fomshom in this partioulsr locality, the Board is of the 
opinion that the appdlant oompany’s buildings would in no 
way deny the public &DCBSB to the beach or foreshore, nor, 
having regard to the existence of the noxious industry zone, 
in any wsy detract from the amenities of the noighbomhoad. 

4. That it must be borne in mind, in considering this appeal 
that the Board is os,,ed upon to deaJ only with the appellant’s 
property not with the whale of bhe ama zoned aa ” reserve “. 
‘The Board is appmoie&ive of the principle upon which the 
Council soted in seeking to ornate this reserve, but it is of the 
opinion that the reslities muat also be looked at, and that 
the ore&m of B noxious indusky zone in immediate proximity 
to that part of the mmrve under comideretion here vtiu~,ly 
stultifies the Counoil’s dosiro to preserve this part of t,he fore- 
shore for the benefit of the public. 

Hem the Board bar been oalled on to give conaiderstion to 
the needs of a long-established efficiently operated essential 
industry-had the appellant company’s pmpmty been vwant 
land other oomideratiom might we” have applied. 

The appeal is allowed in m far ea it relate to the appellant 
com,my’s freehold property. This property is to be re-zoned 
as ” industrial “_ So order as to costs. 

Appeal allotmd. 


