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TOWN AND COUNTRY PLANNING APPEALS. 
Takapuna Rugby Football Club v. Takapuna Borough. 

Tom and Country Plsnning Appeal Board. Auckland. 1958. 
September 17 ; October 7.0. 

Appeal by the Takapune Rugby Foothl~ Club (Inc.) *gsgeinat 
a de&ion of tbo Takapuna Borough Council refusing a building 
permit for the erection of n clubhouse on freehold~;p;;w 
owned by the Club in Tahoroto Road. Tskspuna. 
~oquired this property in ,930 and on the back portion of it 
erected 8 gymnasium built in corrugated iron. This building 
comprises * gymnasium, mnd~8ooia~ room, and chrknging zooms, 
and is ideally situated for use by a football club, being imme- 
diatetely opposite Taboroto Perk which is the principal reomation 
ground in the Borough. During the football season the Club 
offers changing facilities not only for its own membelr but also 
for other tesms using the grounds in Taboroto Park, sx ihem 
SSB no changing ~oorm on the Park. 

When the Club commenced operations it had a membership 
of 90 ; ita present membership is 760, of which 600 are junior 
members It is comon ground that t,he Club is very well 
conducted and that through its wtivities it makea a very 
substantial cont,ribution t,o the sport,ing and sacisl life of the 
community, part,ioularly so in respeot of the younger membera. 

The Club rripbea to erect s,n sddit,ional olubhouae on the front 
portion of its lend, first to augment the facilities provided by 
the Club, and secondly ea a memorial to those former members 
of the Club who lost their lives in bhe Second World War. 

The land in question i8 in an ama zoned under the respondent 
Council’s undiscloeed d&riot scheme 88 “ residential ” and 
under the rele.titive code of ordinances the use to which it is 
put is a “conditional use” only: That code, pars. 9 (l), 
under the heading of “ Conditional Uees ” lists, inter alis, 
” Hdle, mome, etc., including gymnasiums and training ebeds, 
but excluding buildings required by 8. 309 of the Xmiioipel 
Corporations Aot 1954 to be licensed “_ 

The Council’s undisclosed district scheme ia now vikuslly 
resdy for public notification under 8. 22 of the Act. when 
the Council c~bme to consider the appdlent’s application for e 
building permit it resolved that public notice would be given of 
the application, and that, provided no obje&ions were rewind 
within one month, t,he application be granted Bubjeet to the 
building being erected 5ft. from the front boundary and 5ft. 
from the eide boundaries in acoordenoe with the plans and speoi- 
ficstions submitted. 

Following on the publication of t,his notice the respondent 
received four objections in writing from reside&s in the im- 
mediate neighbourhood and a petition from others, and there- 
upon resolved that the application be deelined untjl such time 
BB the appdbnt could overcome the objections received. 

The judgment of the Board WEW delivered by 
Rmn SM. (Chainma). The tippeal falls for consideration 

under 9, 38 (1) (a) of the Act, abet is to ssy that t,he proposed 
building would detract from the Bmenities of the neighbourhood 
likely to be provided or preeerved under the Council’s undis- 
closed district scheme. 

Upon hearing the submissions of oounael s,nd the evidenoe 
adduced, t,he Board finds : 

(1) The %ppelLmt’s 1188 of ibs present building and site is 
B “ non-conforming ” USR but the eppe”ant oennot~ be 
precluded from oontinuing its activities with the limited 
facilities it at present enjoys. The question for determ- 
idion is ‘whether the pmpoeod extension of its buildings 
will Iwed to greater interferenoe with the smenities of 
the neighbourhood. 

(2) Each of the four objectors gave evidenoe in support of 
their objections. Two of them, Messrs. Wilson snd 
Jones, live immediately alongside the appellant’s pro- 
perty. The former bought his section and built on it 
SeVerI ye&r6 &go. The latter has lived there for twenty 
yesrs. The other two live in the immediate neiehbour- 
hood. 

(3) Apart from ita ordinary recreational and training opera- 
tions, the appeh$ from +ne to time holds soo@l 

functions-on FA* aversgo eix in 8 ye**. In the main 
the ohjeations were directed not so much to the conduct 
of these functions 84 such but to the conduct of B small 
number of those attending the functions who on occasions 
remained behind after the offi& ending of the function 
on the vsoant land in front of the ez&ting building and 
held noisy beer-drinking psrties which on ocossiona 
continued into the early hours of the morning. There 
~88 no substantial evidence that the Club’s ordinary 
mcrestiond and t~rsining operations caused undue inter- 
ference with the amenities of the neighbourhood. 

(4) In considering the question of interference with amenities, 
the Board muat seek to weigh the amenities of the 
neighbourhood as they are at present and aa they might 
be expected to he if the appellant were allomod to erect 
its proposed hall. 

Prims facie t,he existence of g>mnssiums, training halls, 
eta., must be daamed to interfere with the amenities of B 
widential neighbourhood, but in t,his perticular CBBB the 
Board is not considering an application by t,he appellant 
to ~ommenoe operations de nova for it, has been carrying 
on it8 oparetions on t,he present site for twenty years. 

(5, Them w&s no evidence of any complaints about, the 
esppellant Club’s sct,ivities hewing been made by anyone 
to the Club’s officials, the Borough Council, or the Police. 

The Board takes the view that the erection of the proposed 
hall would not in any way increase interference with the 
amenities of the neighbourhood. On the ~o,,trc,r~ it considers 
that the filling-q of the present vacant land with sn appro- 
priate building might well minimise the nuisance complained 
of, that is the ” sfter fun&ion ” parties, by depriving pereons 
of B woeat section on which to hold such parties. 

‘The appeal is allowed euhjeot to the hall being erected in 
acoordsnoe with the plruns and specifioetiona Bubmitted to the 
respondent Council, and the perspective &&oh plan submitted 
to the Board st the hearing. 

The Board does not consider it neoeswy to impose any 
condition* in regard to the USB of the hall. That use is in any 
ca48 restricted by the code of Ordinances (9) (supra), but it 
does recommend the appellant Club’s offi&& to do tbsir utmost 
in future to control the “ after function ” activities of come 
few of their members and guests. x0 order 88 to oostn. 

Appeal auL?+Jxd. 

O’Ralloran 2). Howick Borough. 

Town and Country Planning Appeal Board. Auckland. 19%. 
July 20; August 24. 

Appeal under 8. 351 (2) (0) and (7) of the Wmioipal Corpors- 
tions Aot 1964. 

The appehut w&8 the owner of a blook of Land in the Borough 
of Howick being part of Allotments 16 and 19 of Section 1, 
Smdl Lots near the ViU3se of Howick. 

In March, 1963, he submitted to the respondent, Council a 
acheme-plan for the subdivision of this land into twenty-two 
residential sites. After some delay, due to consideration and 
revision of the Council’s requirement~s in relation to roeding, 
the Council approved the scheme under seotion 351 (2) (c), 
subject to the appellent’a making a monetary oontribution of 
five per cent. of the w,lus. This wee in December, 1954. 

When the appellant went into the estimated cost of reading, 
he found that he would not have sufficient funds to meet tha 
008t of roeding the proposed &xliviaion until such time a,8 he 
wss able to aen some of the sections already heving frontages 
to existing roads. 

In 1965, he submitted another proposed subdivi4ionel soheme- 
plan of eleven sections having frontages to Bleekbouae Road 
snd the main Howiok-Panmure Highway. 

The Coonoil approved this plan subject to the appellant’s 
,x,&Q B monetary contribution of t940, being ten per cent. 

(Conolzlded onp. 88.) 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX 

Viscronnt Brougham and Vaux.Scrib1e.x observes 
from t,he Memoirs of Harriette Wilson, the great seven- 
teenth century oourtesa,n, that she 8eems bg sheer 
force of personality to have won t,he friendship of 
Henry Brougham, later the Lord Chancellor, who, 
according t,o her uncont,ra,dicted t,estimony, gave her 
valuable legal a,dvice on how to proceed in her case 
against the Duke of Beanfort,. The great advowte, 
and t,he defender of Queen Caroline at her trial in 1820 
for a,dult,ery, was a sufficient cynic to earn the nick- 
names of “ Wickedshifts ” a,nd “ Beelzebub “, given 
him by the diarist Thomas Creepy, who himself for a 
period pract,ised in London at, the Bar. Creevy was 
perhaps the most underst,anding of all the R,egoncy 
diarists, and, summing him up, Brougham is reputed 
to have said : ” One who would let, no principle of 
any kind stand in the nay of his joke. He 
spared no one. He had that lively percept,ion 
of the ridiculous which goes t,o make an entertaining 
man “. 

Pre-trial Conferences.-On Ma,y 1, the University of 
California. is to release a new 25minut,e 16 mm. black 
and white sound film t,o acquaint the legal profession 
with the pre.trial rules to be adopt’ed this year. It 
drama&88 a pre-trial conference based upon the 
“ exploding bottle ” ca8e, the judge, the attorney for 
the plaintiff, and the three defence attorneys, all per- 
forming roles appropriate to the situations that wise. 
Each attorney presents his theory of his client’8 case. 
The script ~8.8 prepared by a Judge of the Los Angeles 
County Superior Court, who w&8 also chairman of the 
committee that, prepared t,he pre-trial rules now in 
force in California. The points to be covered by such 
pm-trial conferences are the medical examination of 
the plaintiff, discovery, the admission of exhibits, the 
limitation of the number of experts, the elimination of 
unnecessary parties, and the exploration of possible 
settlements. Our system, when contrasted with t,his 
elaborate paraphernalia, 8eem8 deceptively simple. 
Do we set,& or do we fight 1 No Oscars, Swiblex is 
afraid, will ever come to us. 

Sir Norman Birkett.-A writer in then Law Journal 
(London), paying a tribute to Sir Norman Birkett on 
his ret,irement after fift,een yews judicial work in the 
King’s Bench Division and the Court of Appeal, recalls 
how, in the Rou,se case (in which he was prosecuting 
counsel), he put, to an expert witness for the defence a 
simple first question t,hat had t,he effect, of destroying 
the value of the witness’8 evidence-in-chief, The 
topic upon which the expert witness had spoken related 
to the manner in which the fatal fire had started in 
motor.car. ‘I What, is the co-efficient of the expansion 
oft brass 1 ” asked Sir Normm. The wit~ness, an 
engineer who had given evidence on s nnmber of 
occasion8 RS a fire a8888801‘, had to confess that he did 
not know. But,, like $1 counsel, Sir Norman had his 
set-backs at times. “This case “, he once said 
wearily to a solicitor who had briefed him at the Old, 
Bailey, “ ha taken ten years off my life “. “ Well,” 
replied the solicitor, “it ha8 added a number of them 
on t,o my client’s “, 

Wives as Chattels.-Edited by R. H. Graveson and 
F. R. Cmne, and a co-operative effort of the staff of 
the Faculty of Laws of King’s College, London, B 
Century of E’amily Law (Sweet and Max&l, 1957) 
deals with every concept of family relationships and 
quotes, as the view of the status of a wife tha,t persisted 
for more than two oent,urios after Shakespewe : 

“ She is my goods, my chattels ; she is my house, 
my household stuff, my field, my barn, my horse, 
my ox, my &&a, my mything.” 

Bacon, in hi8 Abridgement, declzwea that a husband 
may, by force, keep his wife wit,hin t,he bounds of 
dut,y a,nd may beat her, but not, in a violent manner. 
In t,he reign of Charles II, t,his power of correotion 
came t,o be doubted. Steele, writing in the Tatler in 
1712, suggests t,hat a wife may properly be “ corrected 
with stripes ” ; but, one of our famous lawyers is of the 
opinion that the8e ought to be used sparingly. As 
late a8 1782 3fr Justice Butler (whom Gillray cari. 
oatured a8 Judge Thumb) is said to have held that 
a man might lawfnlly bent his wife with a stick if it 
were not thicker than his thumb. In the eighteenth 
cent,urv, the view of Dr Johnson was Ohat “Nature 
has g&en women so much power that the law has 
wisely given them little ” ; while, in the nineteenth 
Century, a husband was attached for cont,empt of 
court when, after being injunctcd for creating a nuisance, 
he oontinued to shut his wife up in & room where her 
cries and moans dist’urbed peace-loving neighbours. 
If anyone is shut up in these more modern times, it is 
likely to be the husband. Today, says t,he playwright,, 
J. B. Priestley, a loving wife will do zmything for her 
husband except stop oriticizing and t’rying to improve 
him. 

Singleton and Ormerod L.&-Singleton L.J., who 
died suddenly on a shooting expedition in Yorkshire 
at the~age of 71, wa,8 a Judge for 22 years and a member 
of the Court of Appeal 8mw 1948. The author of a 
small book on “Conduct at the Bar,” he is described 
a8 having been a man of great tact and personal charm. 
In a tribute to him in January, the I&u&r of the Rolls 
said that there ww, about him a t&d absence of all 
conceit and affectations, and of t,hat pomposity to which 
the holder8 of judicial office of less since&y are 8ome- 
times subject. An incident ilIust,rat,ive of his warm and 
generous nature occurred not long ago when the pro- 
prietors of a little tobacco, newspaper and sweet shop 
a,t which he dealt wanted to 888 their daughter crowned 
queen of the local fete, and wera in difficulty over 
leaving, he volunteered to look after the bu8ines8 for 
t,hem and the presence there,, temporarily, of the senior 
Lord Justice of Appal produced a minor trade boom 
(f10 during t,he morning) for the proprietors. Hi8 
place is being filled by Ormerod J. who was first & 
solicitor next a barister, then a County Court Judge 
before his appointment to the High Court 8ome eight 
years agw-a career said to be unique in English legal 
history. However, many famous advocates and Judges 
have first been solicitors, amongst them Lords Mans- 
field, Hwdwicke, Tenterden, Thurlow, Maoclesfield, 
Kenyon, and Sir Samuel Romilly. 
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(Cmtinad fma p. 86.) 
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