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LIMITATION OF ACTION: AMENDMENT OF \ 
STATEMENT OF CLAIM. 

Y 

I N an article earlier this year, “Crown Proceedings,” 
mte p. 181, we referred to the granting of amend- 
ments, during the hearing, to a plaintiff who sues 

the Crown. 
Section 23 (1) of the Limitation Act 1950, provides 

as follows : 
(1) No action shall be brought against any person (including 

the Crown) for any act done in pursuanoe or execution or 
intended execution of any Act of Parliament, or of any public 
duty or authority, or in respect of any neglect or default in 
the execution of any such Act, duty, or authority, unless- 

(a) Notice in writing giving reasonable information of the 
circumstances upon which the proposed action will be 
based and the name and address of the prospective 
plaintiff and of his solicitor or agent (if any) in the 
matter is given by the prospective plaintiff to the 
prospective defendant as soon as practicable after the 
accrual of the cause of action; and 

(b) The action is commenced before the expiration of one 
year from the date on which the cause of action 
accrued : 

In Moynihan v. Attorney-General (unreported), which 
primarily concerned claims for damages against the 
Crown, leave was given to the plaintiff for the amend- 
ment of the statement of claim during the hearing, 
by the introduction of two new alternative causes of 
action. We doubted whether the giving of such leave 
was allowable. 

hTeither of the conditions precedent set out in s. 
23 (1) (a) and (b) had been observed in Moynihan’s 
case in respect of the causes of action added, by leave of 
the Court, to the statement of claim. 

We said : 
. . . it would seem that the Crown or a public authority can 
be faced with difficulties if the plaintiff applies for amendment 
of his statement of claim during the trial . . . to change or add 
to the ground stated in his notice of action and in his filed 
statement of claim founded on the circumstances set out 
therein. The phrase “ after the accrual of the cause of action ” 
at the end of 8. 23 (1) must surely refer to the cause of action 
disclosed in the notice, and none ot.her. 

Now, in Hall v. Meyrick [1950] 2 All E.R. 722, an 
action between subjects, the question came up for 
decision by the Court of Appeal, which held that, 
under the general rule of practice as to amendments 
of statements of claim, a plaintiff may not be allowed 
to amend by setting up fresh claims in respect of causes 
of action which, having regard to the date of the issue 
of the writ, had been barred by the Limitation Act 
1939 (U.K.). Consequently, an amendment of the state- 
ment of claim should not have been allowed in the 
Court of first instance, since the amendment alleged a 
new oauae of action which was stat,ute-barred at the 

time of the amendment by reason that it had accrued 
over six years before the action itself was brought : 
Limitation Act 1950, s. 4 (which reproduces s. 2 of the 
Limitation Act 1939 (U.K.) ). 

In Moynihan’s case, the new causes of action intro- 
duced into the statement of claim during the course 
of the hearing were statute-barred by reason of non- 
compliance in their regard with the conditions precedent 
in s. 23 (1) (a) and (b), subject, however, to the pro- 
visions of s. 23 (2), but the question of seeking or obtain- 
ing leave of the Court thereunder was (so far as we are 
aware) not even argued. 

In the course of his judgment in Hall v. Meyrick, 
Hodson L.J., at p. 723, said : 

This is an appeal from a judgment of Ashworth J., given 
on December 21, 1956. The action was brought by Mrs Hall, 
the widow of a man called Robert Constable Hall, against a 
solicitor, Mr Meyrick, for damages for loss incurred through 
the defendant’s negligence in his capacity as solicitor. The 
learned Judge found that the case as advanced by the plaintiff 
was not established, but, at the conclusion of the addresses of 
counsel, he stated that the question of amendment might at that 
late stage be considered. It was considered on November 
28, 1956, and he did in general terms give leave to the plaintiff 
to amend ; but, as his judgment shows, he did not exclude 
the defendant from raising objections to the amendment 
when it had been formulated. On December 18, 1956, the 
amendment had been formulated-I shall have to deal with 
what it was in a moment. At that stage leading counsel for 
the defendant took a point which-had not been taken before, 
but which was in the learned Judge’s mind, as he stated, 
viz., that, if this amendment were allowed, it would have the 
effect of taking away from the defendant the benefit of the 
Limitation Act 1939. The learned Judge felt obliged, as he 
thought in fairness to the parties, not to resile from the posi- 
tion he had previously taken up, and, therefore, he did not 
reverse his original decision that there should be, an amend- 
ment. 

The first point taken by the defendant in this Court is, or could 
be, that the learned Judge was wrong in allowing the amend- 
ment. He was in no sense barred by the fact that, the objection 
not having been taken at the earliest possible moment, he had 
come provisionally to the view that the amendment could be 
allowed ; if a Judge has expressed himself by word of mouth, 
then until the order has been perfected he can make a different 
order, if he is so minded. This Court is asked to deal with the 
case on the basis that, in accordance with well-established 
authority, it is unjust to the defendant to deprive him of 
the benefit of the Limitation Act 1939, by a circuitous route. 
Secondly, it is said that the learned Judge, having decided 
the case correctly in favour of the defendant on the case as 
put, was wrong on the amended case, because in the circum- 
stances here there was no duty on the defendant of which he 
was in breach. Finally, it is said that the damages of 21,200 
assessed by the learned Judge did not in any event flow from 
the breach, if any. 

Having regard to the decision which I have reached, I do 
not propose to say anything about the difficult question- 
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and, indeed, from the academic point of view, the interesting 
question-whether it can be said on the facts of this case, 
there being a breach, that any damages would flow from that 
breach, or whether the damages assessed by t,he learned Judge 
were largely excessive, having regard to the number of con- 
tingencies involved before any damage could be suffered b) 
the plaintiff. I propose to rest my decision on the first point, 
viz., the question whether the amendment ought to be allowed. 

Later on, after discussing the facts and the basis of the 
claim as originally pleaded, His Lordship, at p. 728, 
said : 

As regards then ameiG5Kcmt. the general rule is clear t,hat 
the. plaiutiff will not be allowed to amend by setting up fresh 
claims in respect, of causes of action which since the issue of 
the writ have been barred by the Limitation Act 1939. That 
principle was declared in no uncertain terms by Lord Esher 
M.R. in Weldon v. Neul (1887) 19 Q.B.D. 394. Lord Esher 
said, at p. 395 : 

” We must act on the settled rule of practice, which is 
that amendments are not admissible when they prejudice 
the right,s of the opposite party as existing at the date 

/ of such amendment. If an amendment were allowed setting 
up a cause of action, which, if the writ were issued in respect 
thereof at the date of the amendment, would be barred by 

: the Statute of Limitations, it would be allowing the plaintiff 
to take advantage of her former writ to defeat the statute 
and t+king away an existing right from the defendant, a 
proceeding which, as a general rule, would be, in my opinion, 
improper and unjust. Under very peculiar circumstances 
the Court might perhaps have power to allow such an 
amendment, but certainly as a general rule it will not do so. 
This case comes within that rule of practice, and there are 

- no peculiar circumstances of an)- sort to const)itute it an 
exception to such rule.” 

Lindley L.J., was of t,he same opinion. He said : 

“I do not think it, would be just to the defendant to 
allow these amendments, the effect of which would be to 
deprive him of his defence under the Statute of Limitations.” 

Lopes L.J., was of t)he same opinion. He said, at p. 396 : 

“ The effect of allowing those amendments would be to 
take away from the defendant the defence under that 
statute and therefore unjust,ly to prejudice the defendant.” 

, Counsel for the plaintiff has not been able to inclicate to us 
any peculiar circumstances which ~0~111. in the mind of 
Lprd Esher M.R., or this Court, be likely to influence it in 
departing from that general rule of practice. For example, 

_ it is not suggested in any way that the plaintiff was tricked 
by the defendant or lulled into a sense of false security that 
the statute would not be pleaded against her. 
of that kind arises. 

No question 
Therefore, I see no possible ground on 

, which this Court could depart from the ordinary rule. I 
think that the learned Judge was wrong in permitting the 

,. amendment as he did when the objection was taken that it 
would have the effect of depriving the defendant of the 

’ : benefit of the Limitation Act 1939. For that, reason, I would 
’ < allow this appeal. 

i Parker L.J. came to the same conclusion, but, in 
lregard to the amendment, at p. 729. He said this : 

It often happens in the course of a trial that an applica- 
- tion is made by a party for leave to amend, and the trial 

Judge may well then and there express the view that he 
i will allow an amendment or will consider an amendment ; 

-. but, unless and until the amendment has been put into writing 
!. and submitted to the other side, and the other side have 

had an opportunity of making submissions on it, anything 
that the trial Judge has said must be in the nature of a pro- 
visional view, and not a final ruling. Indeed, in this case, 
as I understand it, that was what the learned Judge himself 
intended, because in reciting the event,s in his judgment he 
says [I9571 1 All E.R. 208, 214) : 

6, . . . I granted it [leavo to amend], reserving all ques- 
_ tions of costs and reserving to counsel for the defendant 

the right to make further submissions when he had seen 
r. and considered the amendment.” 

It seems to me that was the proper attitude, the Judge treating 
* anything he had previously said as purely provisional. When, 
. therefore, the hearing was resumed on December 18, 1956, and 
y. counsel for the defendant drew attention to the fact that 

the proposed amendment was setting up a statute-barred 
: -. claim, there could be no~question of the Judge being bound by 
--.,any.previous ruling. His discretion was completely unfettered 

c. 

by what had gone before. That being so, once it appeared 
that the new claim was statute-barred, and the defendant 
objected to the amendment on that ground, I think that the 
Judge was bound to refuse the amendment in the proper 
exercise of his discretion. 

Even if the learned Judge had intended to give a final 
ruling, it was always open to him to change his mind until 
the order was drawn up. Though no doubt a Judge would 
not take that course where the matter had been argued and 
submissions had been made, yet, in a case where there is an 
element of surprise and counsel has not had a full opportunity 
of making his &missions, it seems to me that it would be 
perfectly proper for the Judge to take a different view from 
that which he had already expressed. 

Ormerod L.J. agreed that the case as originally 
pleaded could not stand. He concurred with the other 
members of the Court, and for the reasons given by 
them, that it was a wrongful exercise of his discretion 
for the trial Judge tb allow the pleadings to be amended 
in such a way as to cause to be pleaded a cause of action 
which was statute-barred at the time of the amendment. 

In earlier New Zealand cases, Official Assignee v. 
The King [1922] N.Z.L.R. 265 and Q&n v. Xhe King 
[1937] N.Z.L.R. 742, Herdman J. and Ostler J. re- 
spectively held that a petition under the now-repealed 
Crown Suits Act 1908 could not be amended at the 
trial to add a new claim, for the reason that no notice 
had been given of that claim. 

As we all know, there is no dispensing section in the 
Limitation Act 1939 (U.K.)-there was none in the 
Crown Suits Act 1908--- similar to s. 23 (2) of our 
Limitation Act 1950. The question arises as to the posi- 
tion as to leave to allow the amendment of a statement 
of claim, when the plaintiff seeks at the hearing to intro. 
duce a new cause of action which is statute-barred by 
reason of no written notice having been given as soon as 
practicable after the accrual of the cause of action, 
whether or not the action was commenced before the 
expirat.ion of one year from the date on which the 
(new) cause of action accrued : s. 23 (1) (a) (b). Can 
the plaintiff during the trial apply to the Court for 
leave under s. 23 (2) to bring the action based on the 
cause or causes of action sought to be introduced into 
the statement of claim ? 

This is a matter which the Courts have not so far 
had to consider. But there are two judgments which 
might be useful in this connection if the matter should 
arise. 

Ia McCuZZough~ v. Attorney-Oeeneral [1956] N.Z.L.R. 
886, the plaintiff had not given written notice required 
by s. 23 (1) (a) until eight months after the accrual 
of the cause of action, and no leave to commence the 
action. Notwithstanding the lateness of the notice, 
the defendant did not raise the question of delay until 
he filed an amended statement of defence on the morn- 
ing of the hearing, and in it he pleaded that notice of 
action had not been given in terms of s. 23 (1) (a) as 
soon as practicable after the happening of the accident. 
Stanton J. held that this late defence did not debar 
the defendant from relying on it, but it could, and did, 
affect the question of costs. Judgment was given the 
defendant, but without costs. 

In the very recent judgment of the Court of Appeal 
in Brewer v. Allckland Hospital Board [1957] N.Z.L.R. 
951, discussed in our last issue, F. B. Adams J., who con- 
curred fully in the leading judgment, that of Shorland 
J., added some general observations on matters, which, 
as he. said, had to some extent inf1uence.d his .decisioq. 
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In the course of these observations, His Honour, at case, I should have wished to consider whether some form of 

p. 955, I. 5, said : condition ought not to be imposed which would enable the 
Court to review the question of preiudice after the event. 

Still another difficulty in those cases is that the Court, 
when asked for leave under a provision such as we are concerned 

It may well be, -if and <hei the question cornea 
with here, is in effect called upon to decide in advance whether before the Court for decision whether leave should be 
the defendant will or will not be txeiudiced bv the dolav. given to an amendment of the statement of claim to 
The proper time for such an inquiry would seemrather to be introduce a claim which is statute-barred under 
after the event, and a defendant who has been unable to 
prove prejudice in advance might well be in a position, after 

s. 23 (l), the observations of F. B. Adams J. may be 
the trial, to show that he had in fact been gravely prejudiced. taken into consideration as well as, by analogy, the 
Had WC felt it our duty to grant the dasired leave in the present judgment of Stanton J. in McCullough’s case. 

.SUMMARY OF RECENT LAW. __ _--___ 
DEATH DUTY. 

Estate JJuty-Policy of Insura?ace c&‘ected bg Deceased on His 
Life--Such Policy transferred to Wife in Term of Separa,tion 
Sgreem,ent-Deceased paying Premiums during Remainder of 
His Lifetime-Polic?y disposed of for Adequate Consideration- 
Policy not ‘Lpurchastd or pro&led ” by Deceased-Policy in- 
defeasibly vested in Wife-No “ bencficinl interest trccruing or 
arising by surviv@r.sship or otherwise “-Death &ties Act 1923, 
s. 5 (1) (f), (g).---Estate D,uty-Debts-Covenant in Separation 
Agreement to pay Maintenance to Former W<fc during Her Life- 
time--Such Payments allowable aa c1 ” debt clue by the deceased 
nt his death “--Death Duties Act 1921. .P. 1, (I). a ~~rsoll cleal- 
ing with a policy of insurance on his lif8 does not “ purchase 
or provide ” that policy, wit,hin the meaning of t,hose words 
as used in s. 5 (1) (8) of tho Doath Duties Act 1921, if ho dis- 
poses of it for adequate consideration in his lifotimo, although 
ho may, as part of the bargain, undertake to pay, and does pay, 
the whole of the premiums on the policy ; and It is not a polic;; 
“ kept up by [the deceased] for the benefit of a beneficiary 
within the meaning of s. 5 (1) (f) of the said Act. (Let86ricZqc 
~7. Attorney-General [1907] A.C. 19, followed. Cornn&sioner of 
Stnmp Duties v. Russell [1948] N.Z.L.R. 520; [1948] G.L.R. 
127 ; [1948] G.L.R. 127. Craoem 1’. Commissioner ?f Stamp 
Duties [1948] N.Z.L.R. 550 ; [194Y] N.Z.L.R. 365, referred to.) 
Il’o “beneficial interest accrues or arises by survivorship or 
obherwise on the death of the doceasnd ” in terms of s. 5 (1) (s) 
where a policy of insurance on the life of the deceased had m 
his lifetime indefeasibly vested in another person. ( D’Avigdor- 
Goldsmid v. Inland Revenue Commissioners [1953] A.C. 347 ; 
[1953] 1 All E.R. 403, and Be Barbour’s Policies of .h8umnce 
[1956l Ch. 453; [1956] 1 All E.R. 627, rev. sub. nom West- 
mimteT Bank Ltd. v. Inland Ravenue Commissioners [1957] 
3 W.L.R. 427 ; [1957] 2 All E.R. 745, followed.) Moneys which 
a husband has covenanted in a deed of separation to pay as 
maintenance to a former wife during her life in discharge of 
his obligations to her constitute, on the husband’s death, a 
“ debt owing by the deceased at his death ” in terms of s. 9 (1) 

.of the Death Duties Act 1921. The basis on which the debt 
should be calculated is the annual amount covenanted for, 
estimated at the death of the husband on an actuarial basis, 
disregarding both the possibility and the actuality of subse- 
quent variation by agreement or by way of compromise. (Com- 
missioner of Stamp Duties v. New Zewland Insurance Co. Ltd. 
[ 19561 N.Z.L.R. 335, followed. Commissioner c$ Stamp D&es 
v. Pearce [1924] G.L.R. 338, applied. Commissiolzer of Stamp 
D&es v. Permanent Tmstee Co. (1933) 49 C.L.R. 293, dis- 
tinguished.) On June 12, 1931, the deceased entered into a 
separation agreement with his wife, which contained, inter alia, 
a covenant to pay his wife ;E50 a month during their joint lives, 
and a provision that he should maintain an insurance policy 
on his life for E5,000, which was then transferred to his wife. 
On August 15, 1935, a decree nisi W&B granted to the deceased. 
On February 17, 193G, the proviaions of the separation agree- 
ment w8re varied by deed, in which it was agreed that the main- 
tenance payments agreed upon should continue for the life of 
the wife, but, if she remarried, the monthly amount should be 
reduced to $25 ; and, further, it was agreed that the wife should 
transfer the insurance policy to trustees to be held in trust for 
her and the child of the marriage, and for the deceased if he 
should survive his wife and the child died under the age of 
twenty-one (which he would attain in 1940). On May 15, 1955, 
the decree nisi was made absolute. The deceased died on 
March 30, 1951. The wife had remarried. She and the 
child of the marriage survived the deceased. The proceeds 
of the politiy of insurance, payable on the deceased’s death, 
amounted to $7,440 4s. The Commissioner of Inland Revenue 
included in the value of the deceased’s estato for death duty 
purposes the proceeds of the lifo insurance policy. Ho also 

refused to treat the liability of the deceased to pay maintenance 
to his former wife as a debt owing by the deceased. On Case 
Stated by the Commissioner, Held, 1. That the Commissioner 
wrongly mcluded the sum of $7,440 4s., representing the pro- 
coeds of the insurance policy; and that no portion of thit 
amount should be included. 2. That an allowance should be 
made in respect of the liability of the deceased at his death 
to pay $25 per month to his former wif8 during her life, such 
allowance to be calculated on an actuarial basis. New Zealand 
Insurance Co. Ltd. v. Commis.sioner of Inland Revenue. (S.C. 
Dunedin. Soptcmbcr 30, 1957. Stanton ,J.) 

INDUSTRIAL UNION. 
Registration rind Avuilabiliiy for In*y,occtiou of Union Rules 

containing Constitutiolz und Powers of Officers--Constructive 
Notice of Contents to any Person dealing with Union-Industrial 
Conciliation and Arbitratioti Act 1954, ss. 54, 55 (Z), 56, 71. 
Principal and A~entOstensible Authority-President of In- 
dustria.1 Union purporting to enter into Contract om Union’s 
Behalf-St&tory Requirements as to Re@stration and Availa- 
bility of Union Rules resulting in Constrzcctzve Notice of Contents- 
Rules llot giving President Power to contract on Union’s Behalf- 
No Rind&g Contract made. The raquirements of the In- 
dustrial Conciliation and Arbitration Act 1954 that the rules 
of a registered aud incorporated union which contain its con- 
stitution and tha powers given to its officers must be recorded 
and must be made available to any person, result in constructive 
not,& of the contents of the rules to any person dealing with a 
union. (Royal British Bank v. Turquand (1858) 6 El. & Bl. 327 ; 
119 E.R. 88G, and Mercantile Bank of India v. Chartered Bank 
of India [1937] 1 All E.R. 231, applied. Ernest v. Nicholls (J857) 
G H.L. Cas. 401 ; 10 E.R. 1351, referred to.) Consequently, 
where T. purportsed, on behalf of the company of which he was 
managing director, to enter into a contract with a Union based 
on an offer by him to the President of the Union, T. ~58 fixed 
with knowledge of the Rules of the Union and with notice of the 
fact that those Rules did not giv8 the President power to make 
the contract on behalf of the Union. Furthermore, T. ~58 put 
on inquiry 5s to the authority of the President to accept the 
offer, as T. had been told that power to deal with him had been 
delegated to the President and the Secretary and he knew the 
Secretary was available for discussion ; and the inquiry, if 
pursued, would have revealed that no authority had been given 
to the President, either alone or in conjunction with any other 
persons sav8 the Secretary. Progress Advertising (N.Z.) Ltd. v. 
Auckland Licensed Vi&callers Industrial Union of Employers. 
(S.C. Auckland. October 7, 1957. Shorland J.) 

LANDLORD AND TENANT. 
Landlord’s Covenant “ to keep and maintain in good and weather- 

proof wear and condition ” Roof and Outer Walls of Shop Premises 
-Proviso that Owner not liable for Damage caused u by any 
failure to so keep and ,maintain in good and tenantable repair ” 
unless One Month’s Notice given to Owner of Any Such Want of 
Repair-Rain Entering Tenant’s Premises damaging Tenant’s 
Stock-h10 Prior Notice of li’ant of Repair given-Covenant and 
Proviso co-&en&e-No Liabili~ attaching to Owner ulader 
Operative Part of Covenant as No Notice given under Proviso by 
Tenant. On December 10, 1954, while the respondent was the 
occupier of a lock-up shop on the ground floor of a property 
owned by the appellant, a rain storm damagad the respondent’s 
stock owing to the rose at the top of a downpipe being partially 
or substantially blocked by pigeon debris, the water thus backing 
up on the roof and finding au escape over the flashing of the 
roof guttering. The water then flowed down inside walls to 
the respondsnt’s premises. Clause 2 (3) of the lease referred 
to destruction or damage to the premises by fire. The covenant 
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in the respondent’s lease in regard to repair was as follows : 
3. The owner hereby undertakes with the tenant as follows : 
(a) Subject to provisions of cl. 2 subcl. 3 that the owner will 
keep and maintain in good and tenantable weatherproof wear 
and condition the roof and outer walls of the said shop premises 
on the said premises not caused by the act or default of the 
tenant provided that the owner shall not be liable for any 
damage caused by any failure to so keep and maintain in good 
and tenantable repair until after the expiry of one month from 
the date or respective dates on which the tenant shall have 
given notice ot the owner of any such want of repair to the 
owner.” The roof of the buildmg, the guttering downpipe, 
and exterior walls were in the possession and control of the 
appellant. It was found by the learned trial Judge that the 
flood w&s caused by three factors, all of which had to be present 
to bring it about ; (a) the presence of the rose on top of the 
downpipe ; (b) the accumulation thereon of pigeon droppings ; 
and (c) the presence of the metal cover on the rainheed. He 
also found that the appellant had not been negligent so as to 
give rise to any action and rejected the claim founded in nuisance. 
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Planning Act 1953, saves certain claims which would have been 
barred by subs. (5), but does not restrict the application of 
subs. (6) to those claims. Under s. 44 (6) (b) (ii), the Court 
is required to consider only the effects of the particular proposed 
subdivision. The claimant is required only to show that the 
proposed change of use of the land concerned in his application 
for consent would not cause demand for an uneconomic exten- 
sion of public services. Under s. 44 (6) (b) (ii) wider considera- 
tions are involved, as it is a recognition of the undesirability of 
permitting what is known as ” ribbon development ” along 
highways in, or extending into, rural areas, and where such de- 
velopment is held to be contrary to the economic interests of 
the locality. The owner of a property in Piako County pro- 
posed to subdivide it into five building section?, reserving a 
strip to give access to the rear lands for later subdlvision. The 
ares was zoned as “ rural ” in the County’s undisclosed district 
scheme. Under s. 38 (2) of the Town and Country Planning 
Act 1953, the County refused consent to the subdivision and 
an appeal from that refusal was dismissed by the Town and 
Country Planning Appeal Board. The owner of the property 

THE CRIMES BILL: AN EXAMINATION. 

The Crimes Bill was introduced in Parliament by the Attorney-Genera.1, the Hon. J. R. Marshall, 
on October 24, 1957. The Minister stated that the Government did not propose that the Bill should be passed 
this Session. It has been introduced now to en,able it to be widely circulated and examined before next Xession, 
when a similar Bill-amended as may be Sfound desirable-will be introduced. The aim of the Government, if 
returned to office, is to consider rcpresenta,tions from a,11 quarters regarding the contents of the Bill, and eventually 
to pass a measure which will come into operation at the beginning of 1959. 

The Bill is a cornSprehensive reGsion of the Crimes Act 1908, and embodies with little alteration the Criminal 
Appeal Act 1945. It incorporates a, great number of proposed amendments, severa, new crimes (such as sabotage, 
kidnapping, and drug-peddling), and some new defences (such as the defence of diminished responsibility, akin 
to insanity). In some branches of the law, notably burglary and housebreaking, it effects a great simplifica- 
tion of the existing law. It revises many of the maximum sentences, increasing considerably the severity of the 
penalties for sexual offences. 

Changes in the criminal law a.re of the utmost concern to the profession. Consequently, we feel that readers 
will welcome a series of articles stating in detail what changes are being proposed, and, where necessary, the 
reason for the change. Explanatory comments on the clauses of thte Bill will assist in the thorough examination 
of the measure to which it should be subjected before it is re-introduced. 

Professor I. D. Campbell, of Victoria University of Wellington, who was a member of the Departmentul 
Committee on whose recommendations the Bill is based, has agreed to write these articles for the JOURNAL. They 
will appear in these pages in the New Year. 

-THE EDITOR. 

He held that the appellant ws,s liable under the covenant and 
was not protected under the proviso : [1956] N.Z.L.R. 896. On 
appeal from that judgment, HeEd, per totam cur&m, 1. That, 
in the intention of the parties to the agreement, as appearing 
from cl. 3 (a) thereof, the proviso covered the s&me ground as 
the operative part of the cleuse and was co-extensive with it ; 
and that no liability attached to the appellant under the opera- 
tive pert of the clause as no notrice was given by the respondent 
in pursuance of the proviso. 2. That no claim lay in nuisance, 
and there was no failure on the part of the appellant to exercise 
reasonable care ; and, further, the respondent took the premises 
as they were and could not complain if the building was not 
constructed differently. (Espaglze v. Hart [1930] N.Z.L.R. 289 
and Kiddle v. City Business Properties Ltd. [1942] 1 K.B. 269, 
followed.) Appeal from the judgment of McGregor J. [1956] 
N.Z.L.R. 896, allowed.) Masterton Licensing Trust v. Finco. 
(C.A. March 25, 1957. Hutchison J., Turner J., Henry J.) 

TOWN AND COUNTRY PLANNING. 
Compensation-Subdivision-Claim for Loss arising out 

of Refusal of Consent to Proposed Subdivision in Area 
ZO?Wl “ rural “-Subdivision resulting in ” ribbon develop- 
ment ” -Decision on That gssue by Town and Country 
Planning Appeal Board Final and Conclusive-Compensation 
Court’s Decision on Claim for Compensation following Such 
Refusa&Onus on Claimant to show that Proposed Change in 
Use of Land from ” rural ” to ” residential ” would not be con- 
trary to Economic Interests of Particular Locality-Town and 
Country Planning Act 1953, es. 3,~ (Z), 42 (3), 44 (G) (b), (ii), (iii). 
The effect, of the words “ notwithstanding anything in subsec- 
tion five of this section “, in s. 44 (6) of the Town and Country 

then claimed El,000 from the County as compensation for 
“ all loss ” arising out of the refusal of consent to the proposed 
subdivision. A Land Valuation Committee awarded him L750. 
From that decision, the County appealed, but it did not dispute 
that a claim for compensation may lie for loss resulting from 
the refusal of consent to a subdivision of land. Held, 1. That 
the issues arising out of s. 44 (6) (b) (iii) of the Town and Country 
Planning Act 1953, whether the proposed subdivision would 
amount to “ ribbon development ” ares and whether it should 
be prohibited on that account had been conclusively determined 
against. the claimant by the Town and Country Planning Appeal 
Board ; but, while that decision by the Board, within its proper 
authority, is, under 8. 42 (3) finrsl and conclusive, the responsi- 
bility of deciding whether or not a claim for compensation can 
succeed is that of the Land Valuation Court. 2. That the 
claimant had not discharged the onus of showing, under s. 
44 (6) (b) (iii) that the proposed change in the use of part of 
his land from “rural ” to “ residential” would not cause a 
condition of ribbon development, which would be contrary to the 
economic interest,s of the particular locality. 3. That the 
decision of the Land Valuation Committee was wrong in law, 
and the appeal should be allowed and the Committee’s order 
discharged. Allison v. Piako County. (L.V.Ct. Hamilton. 
October 8, 1957. Archer J.) 

TRUSTS AND TRUSTEES. 
“ Purposes ” Trusts. 101 Solicitors’ Journal, 673. 

WORKERS' COMPENSATION. 
“ In the Course of Employment.” 107 Law Journal, 538. 
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LEGAL PORTRAITS. 
VI. Sir Robert Stout, 1844-1030. 

-- 
No doubt many stories co~lcl be written of men who 

have come to New Zealand without money or influence 
and by their own exertions have attained eminence. 
But I can think of none so striking as that of Sir Robert 
Stout-Attorney-General, Premier, Chief Justice for 
more than a quarter of a century, Chancellor of the 
University-unless it be that of Richard John Seddon, 
with whom he fought a five-year duel for the Premier- 
ship. Two biographies of Seddon have been written 
by New Zealanders*, but none of Sir Robert Stout 
has yet appeared. Per- 
haps the extent of his 
activities over the eighty 
six years of his life is 
such as to appal the 
strongest heart. 

He arrived in Dunedin 
from the Shetland 
Islands in 1863. He was 
nineteen years of age, 
over six feet in height, 
and pleasant and cheer- 
ful in his ma,nner. There 
was no fear that he would 
have difficulty in earning 
a living in the Colony ; 
he had served for five 
years as a pupil teacher 
and passed the necessary 
examinations, was a 
qualified surveyor, was 
very well informed and 
could write a good lead- 
ing article for a news- 
paper. His preference 
at that time, however, 
was for surveying work ; 
but he found none avail- 
able. There was, how- 
ever, a vacancy for a 
mathematics master at 
Shaw’s Grammar School 
in Upper Stuart Street, 
Dunedin. He secured 
this appointment and 
remained there until 
1865, when he became 
first assistant at the 
North Dunedin Grammar 
School, usually called the 
Old Stone School,- the _ _ 

what is now the nationwide Educational Institute. 
All his life he loved to teach, and he would probably 
have devoted his life to educational work, but a ridi- 
culous situation arose which turned his thoughts in 
another direction. He applied for the position of 
headmaster of the school at Oamaru but was rejected 
because he could not teach singing ! He looked around 
and could see little hope of preferment. Moreover 
his political bent was already weII developed ; and he 
no doubt realized that the law is a better spring-board 

to political life than 
teaching. It happened 
that WiIIiam Downie 
Stewart, a Dunedin 
lawyer with a good 
practice, required an 
articled clerk. stout 
went to him, terms were 
arranged, and he took 
his first steps towards 
qualifying in that profes- 
sion in which he was to 
be so remarkably success- 
ful. He was twenty- 
three. 

Sir Robert Stout. 

headmaster of which was an Edinburgh graduate 
named Stuart. Amongst Stout’s pupils were (Sir) 
Thomas McKenzie, Saul Solomon (afterwards a King’s 
Counsel), and A. S. Adams (later Mr Justice Adams). 

He was a good teacher and popular with his pupils. 
By this time schools were well established in Otago, 
but the teachers had no organization. With that 
energy which he was to display so often, and in such 
different circumstances in later life, Stout founded the 
Otago Schoolmasters’ Association-the beginning of 
-- 

the close of 1870, he presented himself before Mr Justice 
Henry Samuel Chapman for the examinations in general 
knowledge and law which would qualify him for admis- 
sion as a barrister and solicitor. He passed them 
triumphantly, and on July 4, 1871, he was duly ad- 
mitted. 

The Bar, of which Stout was now a junior member, 
was extremely able. From a commercial point of 
view, Dunedin was the leading city of the Colony 
and there was ample work to occupy two Judges- 
Richmond and Chapman. Commercial disputes, the 
opening LIP of great tracts of pastoral country, and the 
many legal questions arising from gold-mining resulted 

The Law was at that 
time a highly technical 
profession and a mystery 
to the layman. The 
Supreme Court had juris- 
diction both in Common 
Law and Equity ; but 
the old system of plead- 
ing was in operation and 
the articled clerk had to 
make himself proficient 
in the use of the compli- 
cated procedure pres- 
cribed by the Repdue 
Generales of 1856 and 
amendments. Stout flung 
himself into his new 
work ; his days were 
occupied with work in 
the office and his even- 
ings with study ; he 
often worked twelve or 
fourteen hours a day. 
He completed his articles 
in three years, as he was 
entitled to do ; and, at 

* Richard John Seddon, by James Drummond. 
King Dick, by R. M. Burdon. 
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in a great accession of work to the legal profession, 
and a number of the most eminent lawyers were 
practising there. 

It is a remarkable fact that, for many years the 
Dunedin Bar had almost a monopoly in the appoint- 
ment of Judges of the Supreme Court, and that this 
continued even after Wellington, with its advantages 
as the capital, and the meeting-place of Parliament 
and the Court of Appeal. had become the legal centre 
of the Colony. During St’out’s early years, the mem- 
bers of the Dunedin Bar included James Prendergast, 
afterwards Attorney-General and later Chief Justice, 
C. Macassey, B. C. Haggitt, F. R. Chapman, Downie 
Stewart, G. Cook, and G. E. Barton. 

A young lawyer learns from his seniors and the 
Judges of the day, and Stout could have had no finer 
training than he received in the Dunedin Courts. He 
already had some slight experience, as in those days 
articled clerks were allowed to appear in the Magis- 
trates’ and Wardens’ Courts. Before he left Downie 
Stewart’s office, he had the satisfact.ion of arranging 
that his successor there should be John Edward Den- 
niston, a young bank clerk who had served as such 
in the primitive condit.ions of a gold-mining district 
on the West Coast, and who showed a keen desire to 
qualify for the legal profession. Stout entered into 
a partnership wit.h Basil Sievwright, a young lawyer 
a few years his senior ; and the firm of Sievwright 
and Stout joined the ranks of Dunedin practitioners. 

Meanwhile the Otago settlers, with true Scottish 
enthusiasm for higher education, were proceeding with 
their plans to found a university. Four professors 
were installed, and the opening took place on July 4, 
1871, eighty students being enrolled ; and the first 
name on the list was that of Robert Stout. During 
the first two sessions he attended classes in Menbal 
and Moral Philosophy and in Politica, Economy, and 
gained prizes in both. The professor who ta.ught these 
subjects was Dr Duncan MacGregor who had graduated 
M.A. at Aberdeen and M .B. and Ch .B. at Edinburgh 
He was barely two years older than Stout. They 
became close friends, and MacGregor gave Stout a 
philosophic basis to his thought which remained a 
permanent influence. In 1873, law classes were 
established at the University and Stout was appointed 
the first lecturer. He gave two lectmes a week in 
Common Law and the Law of Contracts and held 
this post till 1876, when he found it necessary to resign 
on his becoming a member of the House of Repre- 
sentatives. 

It was, however, in 1871, three months after his 
admission, that Stout first appeared in the Supreme 
Court in a case of importance-as junior to Barton 
for the defence in the case of The Queen v. Reichelt. 
The accused was charged with arson by burning down 
his shop with intent to defraud an insurance company. 
The facts were complicated, there were a number of 
witnesses for the prosecution, and the hearing occupied 
several days. Barton did not call witnesses, but his 
closing speech occupied four hours ; he several times 
acknowledged the great assistance he had received 
from Stout. The jury disagreed, and were discharged 
at 11.35 p.m. On a new trial, Stout was given an 
opportunity to address the jury, and was congratulated 
by Mr Justice H. S. Chapman, the presiding Judge, 
and the prosecuting counsel, James Smith. The 
jury’s verdict this time was *’ Not Guilty “, 

In the same Session, Stout appeared for the first 
time alone when he defended Bridget Gee, maid- 
servant, aged twenty-five, on a charge of infanticide. 
After evidence for the prosecution ha.d been heard, 
he submitted that it did not substantiate a charge of 
murder and offered to plead “ Guilty ” to oonceal- 
ment of birth. The Crown Counsel accepted this and 
the Judge (Chapman) agreed that this was a proper 
course. The accused was sentenced to two years’ 
imprisonment with hard labour. 

In April, 1872, Stout appeared for the defence in 
the case of Wenkheim v. A&t, in which the plaintiff 
claimed substantial damages from a woman for breach 
of promise of marriage. Wenkheim was a German Jew, 
and the defendant had been a Miss Beaver. In reply 
to his proposal of marria,ge, she wrote a letter of accept- 
ance ; but, immediately after, she received a proposal 
from Arndt, a wealthier candidate. She thereupon 
telegra.phed Wenkheim not to open her letter. How- 
ever, he did open it and announced their engagement’. 
She married Arndt, and Wenkheim brought his action. 

On the law, Stout had a poor case. The authorities 
were clear that once a letter was posted accepting an 
offer the contract was complete. It was therefore a 
question of getting the da.mages reduced. He read 
Wenkheim’s letters, which were over-sentimental and 
amusing, and ridiculed the whole idea of a man suing 
a woman for breach of promise. The plaintiff was 
laughed out of Court, the verdict being for one farthing 
damages. 

Cases such a,s these and many others in which Stout 
appeared during his early vears in practice aroused 
great interest in the comm&ity and the firm of Siev- 
wright and Stout prospered in spite of the fact tha.t 
Stout’s political views, freely expressed, had aroused 
the opposition of powerful interests-the “ squatters ” 
and the liquor trade. He also opposed religious 
instruction in t,he schools and aroused much hostility 
from the Churches. He paid no attention whatever 
to any question of injuring his practice by the expres- 
sion of political or religious views ; and so capable 
was he in his profession that, in a year or two aft’er 
his admission, he was well established as an advocate. 
Otago had its miniature Parliament, with a Speaker, 
a Mace, and a mace-bearer ; and its procedure was 
modelled on the House of Commons at Westminster. 
Stout stood for the district of Caversham, was elected, 
and in 1874 became Provincial Solicitor. 

An anonymous writer thus referred to him in an 
article, ” Of Old Dunedin and Dunedinites ” -f : 

It w&s in 1871 that Sir Robert Stout won his first case. 
In 1877 he was Her Majesty’s Attorney-General and as such 
leader of the New Zealand Bar !  Splendid !  I suppose some 
were jealous of him, but I never met a man who could disarm 
envv or iealousv as Sir Robert could. He was. and still is. 
always so’ simpl; and so straight, with absolutely no humbug; 
Of course he has strong opinions. He is an immensely 
strong man mentally, and-was so physically. As an advoc& 
he was easily first in New Zealand. I question if we ever 
had a man at the Bar in this country within cooee of him 
with a jury . . . . Sir Robert Stout was a winner with a jury 
nearly every time. His superb management pulled off a 
verdict when the odds were against him. Long before he 
began his address to the jury, Mr. Stout had sorted out the 
men he had to deal with. He knew which two or three would 
mould the verdict or the answers to the issues, and to those 
two or three, or may ‘be even gne of them he addressed his 
remarks. If the j-ii& were &$nsible, they understood Sir 
Robert’s tactics. If they we& not sensible, they liked to 

* Otugo Daily Times : November 23; 1918. 
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be calIed sensible by such a great mm and adopted the views 
of the counsel who had so adroitly weighed them up.” 

But Stout was not only successful with juries ; he 
was a good Court, of Appeal man. He first appeared 
in that Court in 1872, wit,h Macassey, in the case of 
Receiver of Land Revenu,e of District of Southland v. 
The Queen (Ex parte Bell) (1874) 2 N.Z.C.A. 508, and 
from then on appeared there frequently ; indeed, it 
was said that no sitting was complete without him : 
see the New Zealand Court of Appeal Reports (1872 
onwards) and OElivier, Bell, and Fitzgerald’s Reports 
(1870-1880) pas&m. 

In 1875, Stout was elected member for Caversham 
in the House of Representatives, his first speech there 
being a defence of the Provincial system. In March, 
1878, he became Attorney-General in the first Liberal 
Ministry-that of Sir George Grey-his friend John 
Ballance being also a Minister. Stout and Baliance 
found Grey a difficult man to work with. Ballance 
resigned, and shortly after Stout did also. His 
partner was seriously ill ; he returned to Dunedin to 
look after the practice and was out of politics for five 
years. Throughout his professional life he found 
from time to time that it is difficult to drive law and 
politics in double harness, 

In 1884, Stout was in Parliament again, a,nd became 
Premier, with Vogel as Treasurer. He and Ballance 
put through some useful legislation, including the 
Married Women’s Property Act, the Police Offences 
Act, the Workmen’s Wages Act, and some gold-mining 
legislation. When the General Election of 1887 took 
place, the country was labouring in a depression, and 
Stout was defeated for Dunedin North by James Allen. 
He remained out of politics for six years. After the 
death of Ballance, he was a representative in Parlia- 
ment for Wellington City. Seddon became Premier, 
and Stout, aIthough still accounted Liberal, was really 
in opposition. He was appointed Chief Justice on 

Women in Law.-While statistics show that women 
in the United States control the majority of the nation’s 
wealth, the fact remains that it is still a man’s world, 
and the legal profession, to date, has been no esception, 
although it shows hopeful signs of weakening. Govern- 
ment service has offered most opportunity for the 
woman lawyer as sex barriers there started crumbling 
sooner than elsewhere. A legal background in the 
family frequently helped launch a woman lawyer in 
private practice. But beyond these, few doors 
except their own, in private practice, have been 
opened to date to the female legal practitioner. As 
to the established law firm, only a few women were 
able to gain ent’rance there, sometimes through the 
back door, as legal secretaries who were at the right 
spot at the right time when a legal vacancy occurred. 
A law firm, when it weighs the ability and personality of 
a man against that of a woman, finds them equal. 
However, it will also consider the potentials of the 
applicant,. The law firm has three problems ; one is to 
bring in the business, the second is to handle it, and the 
third is to keep it. A woman can not only handle it but 
handle it well, and by handling it well she keeps it, 
but can she bring it in ? Of that I am not only con- 
vinced but am equally convinced that her potential in 
that respect will so steadiIy increase that the pro- 
gressive thinking law firm, no matter how much evidence 

June 22, 1899, and retired on January 31, 1926, when 
in his eighty-second year, and was called to the Legis- 
lative Council. He died on July 19, 1930. 

It has often been said that Stout’s appointment as 
Chief Justice was a political one. In the sense that 
Seddon was glad t,o put his rival for the leadership of 
the Liberal Party and the Premiership in a position 
where he could take no part in politics, it may fairly 
be account.ed such. But if the term means that, for 
political reasons, better men were passed over, it could 
not be so called ; Stout was without doubt the leading 
lawyer in the country. His experience as Attorney- 
General, as a Minister of the Crown, and as Premier, 
merely added to his suitability for the office of Chief 
Justice. It was true that he had not confined his 
studies to legal matters but had spread them widely 
(and he remained a student all his life), and in know- 
ledge of pure law there may have been others who sur- 
passed him, but his legal capacity was always adequate. 
It is to be not’ed that he did not consider that the 
holding of judicial office should debar a Judge from 
doing his full duty as a citizen. 

He took an active part in the administration of 
higher education. He was a member of the Otago 
University Council from 1891 to 1898; one of the 
founders of Victoria University College, a member of 
its Council and Chairman in 1900, 1901, and 1905 ; a 
member of the Senate of the University of New Zealand 
from 1884 onwards, and Chancellor from 1903 to 1923. 
During a visit to England in 1909 he was honoured 
with the Doctora’tes of the Universities of Oxford, 
Edinburgh, and Manchester. 

A man of simple habits, without ostentation or undue 
pride in his remarkable capabilities, genial and kindly, 
helpful especially to the young, Sir Robert Stout 
deserved and won the respect of all ranks and of all 
opinions. He was, in ma,ny ways, unique. 
not expect to see his like again. 

We may 

of extreme conservatism it exhibited in the past, will 
recognize this fact and will not only accept but seek out 
capable women lawyers as a necessary adjunct of the 
firm for getting business. The economic status of women 
has changed radically. Demands are made upon them 
for ever greater financial contribution to the main- 
tenance of the home, be they single or married. Their 
quest for realization of wherewithal for such contribu- 
tory share led them to a prominent place in the business 
world. They now not only inherit and control the 
spending of money but they are fast learning to manage 
and invest it. A peek at the roster of any service or 
business and professional organization gives an idea 
how diversified the interests of women now are and, 
how high on the list of executives are their positions in the 
business firms. In law, like in anything else, the apti- 
tudes, abilities, and potentials of men and women are not 
always identical. While in some tasks a man may be re- 
lied upon to do a better job, in others a woman wil! excel 
and will enjoy and ably perform tasks which men find 
irksome and irritating. The perfect combination, 
therefore, in a well-established law firm, with a diversi- 
fied type of practice, should be a blending of the two 
talents. There is a place in law for work of women 
attorneys to complement that of the men. It is not 
men v. women, women lawyers hope, but men plus 
women.-Mary N. Kolis in the Detroit Lawyer. 
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THE WORKERS’ COMPENSATION ACT 1956. 
Allowances and Expenses. 

(Con-Gnued from p. 314.) 

DEPENDANTS' ALLOWANCES. 
(a) In case of deuth of worker (s. 20 (l)-(3), (7) ) : 

Where the death of the worker results from the injury 
and he or she leaves any total dependants under the 
age of 16 years and ordinarily resident in New Zealand 
an allowance of E50 is payable in respect of each of 
those dependants in addition to the compensation 
otherwise payable. 

Where the worker leaves partial dependants under 
the age of 16 years and ordinarily resident in New 
Zealand an allowance that is reasonable and propor- 
tionate to the injury suffered by each such dependant 
(but not exceeding GO in respect of each such depend- 
ant) shall be paid in addition to the compensation 
otherwise payable. 

The foregoing provisions apply where the death of 
the worker occurs after the commencement of the 
Act as the result of an accident ha.ppening on or after 
September 17, 1953. 

For the purposes of the foregoing provisions a person 
over 16 years and under 18 years shall be deemed to 
be under 16 years of age if he is engaged full-time in a 
course of education or training without pay. 

(b) In caSes of total incccpucity (s. 20 (4)-(7) ) : Where 
a worker’s total incapacity results from the injury 
the following allowances (subject to the limit referred 
to hereunder) shall be paid while he is receiving weekly 
payments of compensation for total incapacity- 
namely, 

(i) If he is a married man and his wife is ordinarily 
resident in New Zealand, an allowance at the rate of 
$1 per week. 

(ii) If, not having a wife, the worker has dependants 
under the age of 16 years ordinarily resident in New 
Zealand and also a dependent woman who is in the 
position of parent to the infant dependants, an allow- 
ance at the rate of El per week. 

(iii) So long as the worker has any dependants under 
the age of 16 years and ordinarily resident in New 
Zealand, an allowance at the rate of 10s. per week in 
respect of each of those dependants. 

A person over 16 years and under 18 years shall be 
deemed to be under 16 years of age if he is engaged 
full-time in a course of education or training without 
P”Y* 

The limit placed on dependants’ allowances in oases 
of total incapacity is that the total amount of the 
allowances payable to any worker together with the 
amount of his weekly payments of compensation shall 
not exceed 90 per cent. of his weekly earnings. 

The foregoing provisions as to dependants’ allowances 
in cases of total incapacity came into force with the 
commencement of the Act and apply with respect to 
cases of accidents occurring before as we!! as after the 
commencement of the Act. 

PERSONAL ATTENDANCE ALLOWANCE. 

Where a worker’s incapacity is such that he must 
have the constant personal attendance of another 
person he is entitled to a weekly allowance of $2 a 
week during the period that the attendance is necessary, 
and so long as his weekly compensation is running, 
but not including any period when he is maintained 
free of charge in a hospital or other institution (s. 21). 

MEDICAL AND FUNERAL EXPENSES. 
If the death of the worker results from the injury 

there shall be payable a sum equal to the reasonable 
expenses of his medical and surgical attendance, in- 
cluding first aid, and on his funeral, but not exceeding 
a total sum of &lo0 (8. 22). This was formerly $50. 

In any ot,her case there shall be payable a sum equal 
to the reasonable expenses incurred for medical or 
surgioal attendance on the worker, including .first aid 
and physiotherapy, but not exceeding in all aE50 and 
not exceeding in respect of any occasion the individual 
amounts prescribed by cl. 8 (2) of the Workers’ Com- 
pensation Order (S.R. 1957/56) (s. 22). This provision 
has been extended to include physiotherapy and the 
maximum amotint has been increased from 21 to 250. 

PROVISION OF ARTIFICIAL LIMBS OR AIDS. 

Where as the result of the injury the provision of an 
artificial limb or aid (e.g. denture, eye, spectacles) for 
the worker becomes necessary or desirable for the 
worker, the employer shall be liable to pay the cost 
thereof and also the reasonable cost (not exceeding 
6525) of keeping it in repair for up to three years (s. 23). 
This provision extends the maximum amount of liability 
and also covers all artificial aids when previously it 
only covered an artificial limb, hand, foot, or eye. 

DAMAGE TO TEETH, ARTIFICIAL AIDS, OR CLOTHING. 
Where, as the result of an accident arising out of 

qncl in the course of his employment, a worker : 
(a) Suffers damage to his teeth ; or 

(b) Suffers damage to any artificial limb or aid (not 
being spectacles) ; or 

(c) Suffers an injury for which compensation is 
payable and damage to clothing or spectacles- 
the worker is entitled (in addition to compensation, 
if any) to the reasonable cost of repair or replacement 
of the damaged teeth or other articles, not exceeding 
s50. 

If the injury or damage is not such as to cause the 
worker to cease work, notice of the damage shall be 
given to the employer forthwith after the accident 
(s. 24). 

The 1949 provision, which s. 24 replaced, referred 
only to damage to teeth and provided a maximum 
liability of 510. 
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Wellington Social Club for, the Blind 
Incorporated; 1 

37 DIXON STBEET. !  

WELLUVQTON. 

TEIS C&B is organised and oontrolled by the bli& people 
themselves for the benefit of all blind peopla and is 
established : 

1. To tiford the means of social int+rcourse for blind 
people ; t 

2. To afford facilities for blind people to me% on6 
another and entertain their friends ; 

3. Tp organise and provide the means of recreation 
and entertainment for blind peopl& 

With the exception of a nominal salary paid a &~p- 
tionist,. all work done by the offioers of this Club is on 
an’ honorary basis. 

The Club is in need of a building of its own, o&g to 
increasing incidence of blindness, to enable it to expand 
its work. 
received. 

Legacies would, therefore be most gratefully 

FORM, OF BEQUEST : 

I GIVE AND BEQUEATH the sum of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
to TEE WELLINQTON SOOIAL CLUB FOR THE BLIND IN- 
CORPORATED for the general purposes of the Club 
AND I DIRECT that the receipt of the Secretary for the 
time being of the said Club shall be a good and proper 
disoharge to my Trustee in respect thereof. 

DEEPLV 
CONSCIOUS 

of the responsibility of the Legal 
profeasioh in -recom~&ending the 
adequaie use of bequest monies, 
may we earnestly place befor& ‘you 
the great nee! of many lepers 
urgently wtinting &ention. This 
work of mercy is world-wide and 
inter-church. As little as El0 per 
year supports an adult and E7/10/- 
a child. 

Full d?tails are available promptly 
for your oIosest scrutiny. 

MISSlOl’WO f.EPERS 
REV. MURRAY H. PI$ST$ B.A. DIP. JOU&N. 

Secretary 

135 Upper queen St., Auckland, Cl. 

WHlCH WILL YOUR FAMILY I.NHER’IT 

AN ESTATE INTACT? . 
OR 

AN.ESTATE + A MORTGAGE? 
BUY PROTECTlOti WHILE YOU ARE ABLE ON +kE 

MOST FAVOtiRhkE TERMS FROM i 
I’ 

.THE 
FUNDS AVAILABLE FOR INVEST- 

MENT ON SECDRETY OF DESIB- 

ABLE HOMES, FARMS AND BTJSI- 

NESS PREMISES. NATIONAL MUTUAL 
It days to be a member of this 

progressiye, purely mutual As- 
LIFE ASSOCIATION OF AUSTRALASIA LIMiTED 

sociation : which transacts life 
Incorporated in Australia, 1869, and a Leader in TAfe Assurance sines than. 

assurmc6, iu all its forms, i New Zealand Directors : 

includ;ing , Group and Staff SIR JOHN ILOTT (Chairman) ; 

Supe+&&ation AT Low RAT& 
D. 4. &,ExANDE~; SIR ROBERT MA~ALI~TEB; 0. D. STEWAI~T. 

" 

OF PnEMIuM. 
Mensge~;f?~ New Zeelsnd: S. R. ELLIS. 

Head Office for Neiir Zealand : Customhouse @8~7, Wellington. 

Distriot Offices and New Business Representatives throughout New Zealaud. 
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how quite recently, in his late seventies or early eighties 
during the Christmas vacation, when none of t,he barris- 
ters in the firm was available, Mr Tripp attended at 
the Magistrates’ Court prepared, if necessary, t.o appear 
for an old client of the firm who had got himself into 
serious trouble. 

“ To another of his partners,” said Mr Cresswell, 
“ I am indebted for the opinion that Mr Tripp’s out- 
standing characteristic was his generosity-a generosity 
that was not confined merely to monetary matters, 
but also to a liberality of outlook. He looked for and 
expected the best of those with whom he came in con- 
tact, and, as so often happens, he found the best. 

“ On such occasions as these,” Mr Cresswell con- 
tinued, “ we usually meet to pay tribute to one who 
has held high judicial office or has attained eminence 
as an advocate. Mr Tripp would have made no such 
claim to fame. Yet the memory of none of those whom 
we have so honoured in the past will be held in great.er 
respect and regard by his fellow practitioners. The 
profession has lost one of its members who was an 
outstanding citizen and a great gentleman. To his 
relatives, and to those who had the privilege of being 
his partners, we extend our sympathy.” 

THE RENCR. 
“ I was very pleased to hear the observations which 

Mr. Cresswell has just made on the life and work of the 
late Mr L. 0. H. Tripp,” said the Chief Justice, “ and 
I know I speak for all those who’ are sitting with me 
this morning when I say that we join with the Bar in 
paying tribute to one who for many years had been an 
ornament to his profession and a staunch upholder of 

its greatest traditions. 

“ Mr Tripp began his legal career in Wellington in 
1888~that is all but seventy years ago,” sa,id His 
Honour. “ For the greater part of the intervening 
years he was actively engaged in the practice of the 
law, and even in the closing years of his long life he 
never ceased to be interested in it. But. as has already 
been said, his interesm were not confined to the law 
alone. As befitted a lawyer, he used his talents in other 
directions, and always for the benefit of the community 
in which he lived. 

” No lawyer can be said to be truly great if his learn- 
ing and experience are confined to the problems of his 
daily practice. However exa,cting his practice may be, 
he owes it to the community that he should t,ake that 
part in community life for which he is equipped by 
reason of his training and his knowledge of human 
affairs. 

“ Mr Tripp recognized that obligation and through- 
out his life he did his utmost to discharge it. As events 
have shown, his utmost was very great indeed and we, 
as lawyers, have reason to be proud of it. 

‘I It is proper that we should acknowledge our pride 
in his achievement, and that we should pay tribute to 
it in this Court, which is a very appropriate forum for 
the public expression of the views of legal pract,itioners 
in this judicial district. It is for that reason that the 
Bench very willingly joins with t.he Bar in expressing 
a profound regret at the passing of a very distinguished 
lawyer and citizen of Wellington, and in expressing 
also a deep sense of pride in the itnpeccable manner in 
which, throughout his long life, he upheld those high 
traditions which are the common heritage of us all.” 

GEORGE THORNGATE WESTON, 18764957. 
-~ 

A Tribute. 

By W. R. L. 
- 

I knew him well and was privileged to observe the 
latter half of his long and good life. His early years 
had been conditioned by a parental background which 
was at once judicial and practical. He was reared in an 
atmosphere where discipline, though mollified by 
courtesy, was yet dominant. 

In his boyhood days, he sang as a Cathedral chorister 
and loved music ever after. Exhibiting an early com- 
mercial instinct, he would rear a heifer and make a 
pound or two for pocket money, or embark on other 
minor trading ventures which laid the foundations 
of the business balance for which he was known. These 
tendencies could be said to adumbrate those wise 
admonitions he so frequently expressed later : “ Never 
sign a guarantee nor back a bill : it is better simply 
to give.” 

In early manhood he would walk miles to practise 
or play games and would study hard. With Jeremy 
Taylor, he felt that idleness was the greatest prodigality 
in the world. 

He liked work. How otherwise could he, during the 
same period, have practised law, lectured at the Univer- 
sity upon all law subjects from Crimes to Honours 
Jurisprudence, and yet have found time to practise and 

- 

Play as a provincial wicket-keeper and participate, 
as he always did, in civic and national activities 

He partook somewhat of the paternal pattern. The 
father, in bell-topper and frockcoat, inclining slightly 
forward, and walking in old-world fashion upon pro- 
fessional missions was a Christchurch recollection. 
Au&e temp, Autre moeurs ! A generation later, the 
son, in black bowler hat, immaculate grey suit and shin- 
ing black shoes, would move with the same “ pressing- 
forward ” shoulders along the same pavements bent 
upon similar purposes. Both were equally well re- 
spected. 

How different in appearance was he then from the 
‘I old ” intelligence officer re-entering the sally-port 
after patrolling with a few of his loyal snipers that 
muddy no-man’s land up Ypres way ! 

In the office he was virtually a model practitioner, 
receiving his client with unfailing courtesy and con- 
scientiously advising him with the wisdom which came 
from much learning and wide experience. Highly 
skilled in conveyancing and draftsmanship, well versed 
in the principles and cases of equity and experienced in 
company law, he adapted a breadth of knowledge to 
give guidance in a special need. He respected all per- 



November 5, 1957 NEW ZEALAND LAW JOURNAL ix 
- 

WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Social Service Council of the. 
Diocese of Christchurch. 

Choirman: REV. H. A. CHILDS, INCORPORATED BY ACT 0~ PAR~MENT, 1962 

Vmaa OB ST. Maays, KARORI. CHURCH HOUSE, 173 CASBEL STREET 
CHRISTCHURCH 

Trtu BOARZI solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies 
affiliated to the Bosrd, namely :- 

Wur&n : The Right Rev. A. K. W-N 
B&&p of Christchurch 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society, Diocese of Wellington, 

Trust Board : administxwing Boys Homes at Lower Hutt, 
and “ Sedgley,” Masterton. 

Church of England Men’s Society : Hospital Visitation. 

“ Flying Angel ” Mission to Seamen, Wellington. 
Girls Friendly Society Hostel, Wellington. 

St. Barnabas Babies Home, Seatoun. 

St. Marys Guild, administering Homes for Toddlers 
and Aged Women at Karori. 

Wellington City Mission. 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequests 
subject to life interests, are as welcome as immediate gifts. 

Full inform&ion uill be furnished gladly on appltiion to : 

Mas W. G. BEAR, 
Hon. Secreta y. 

P.O. Box 82. LOWER HUTT. 

The Council was constituted by a Private Act which 

amalgamated St. Saviour’s Guild, The Anglican Society 
of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 
panded as funds permit. 

Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 

to meet the wishes of testators. 

“ I give and bequeath the sum of E to 

the &n&l Smtics 0ou& of the Diocese of Chriatehuxch. 

for the general purposes -of the Council.” .~ 
, 

THE 
AUCKLAND RUcAm 

HOME @ 

LEPERS’ TRUST BOARD 

SAILORS’ q 4 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

l General Fund 

0 Samaritan Fund 

0 Rebuilding Fund 

EnquMcs much welcomed : 

~unugemmt : Mr. & Mrs. H. L. Dyer, 
‘Phone - 41.289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

Secretary : Alan Thomson, J.P.. B.Com., 
P.O. BOX 700, 

AUCKLAND. 
‘Phone - 41-934. 

Leprosy is prevalent throughout the South 

Pacific. We need your help to cure this 

disease. Please send your DONATIONS to: 

P. J. TWOMEY, M.B.E., “Leper Man,” 

Secretary. LEPERS’ TRUST BOARD INC., 

Christchurch. L.20 

. 
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A worthy bequest for 

YOUTH WORK . . . 

.THE 

(I) Resident Hostels for Girls and a Transient 
Hostel for Women and Girls travelling. 

TtlE Y.M.C.A.‘s main object is to provide leadership. 
training for the boys and young men of to-day . . . the 

(2) Physical Education Classes, Sport Clubs, 

future leaders of to-morrow. ‘I’his is made available to and Special Interest Groups. 
youth by a properly organised scheme which offers all. (3) Clubs where Girls obtain the fullest 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 

appreciation of the joys of friendship and 

potentialities to the full. service. 

The Y.hl.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a wbrthwl~ile service * OUR AIM as an Undenominational lnter- 
to every one of the thirteen communities throughout national Fellowship is to foster the Chrlst- 
Tlew Zealand where it is now establisl~etl. l’lans are in 
hand to offer these facilities to new areas . . . but thin 

ian attitude to all aspects of life. 

can only be dono an funds become available. 
to the Y .M.C.A. will help to provicle service for the youth * OUR NEEDS: 
of the Dominion and should be made to :- 

Our present building is so inadequate as 

THE NATIONAL COUNCIL, to hamper the development of our work. 

Y.M.C.A.‘s OF NEW ZEALAND, WE NEED f50,OOO before the proposed 
New Building can be commenced. 

114, THE TERRACE. WELLINGTON, or 

YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION Gencr;l $e$e$ry, 

Chris may also be marked for endowmedt purposes 
. . . .I 

5, Boulcott Street, 
or general “88. WdZi?@O?%. 

_. .,.~. 

President : 

Her Royal Highness. 
The Prmcess Marparer. 

Patron : 

Her Majesty Queen Elizabeth, 
OBJECT : 

the Queen Mother ” Tbe Advancement of Christ’s 

Kingdom among Uoys a~1 the Pro- 
N.Z. P&dent Barnardo Helpers’ motion of Habits of Obedience, 
League : Reverence, I~iscipline, Self Ilespect, 
Her Excellency Vicountess and all that tends to\vvnrds a true 
Cobham Christian blanliness.’ 

Founded in 1883-the first Youth Movement founded. 

DR. BARMARDO’S HOMES Is International and Interdenominational. 

Charter : “No Deititute Child Ever Refused Ad- The NINE YEAR PLAN for Boys . . . 

mission.” 8-12 in the Juniors-The Life Boys. 
12-18 in the Seniors-The Boys’ Brigade. 

Neither Nationalised nor Subsidised. Still dependent 
on Voluntary Gifts and Legacies. A character building movement. 

A Family of over 7,000 Children of all ages. 
Xvery child, including physically-handicapped and 

FORM OF BEQUEST: 

spastic, given a chance of attaining decent citizen- “I GIVE AND BEQUEATH. unto the Jloye’ Ilrlgade, New 

ship, many winning distinction in various walks of Zealand L)omJnion Council Incorporated, National Chambera, 
22 Customhouse Quay, Wellington, for the. general purpose of the 

life. Brigade, (here insert &tails 01 legacu or bcqucst) and I direct that 

LEGACIES AND BEQUESTS, no LONGER SUBJECT 
the receipt of the Secretary for the time being or the receipt of 
my other proper officer of the Brigade aball be 8 good and 

TO SUCCESSION DUTIBS, GRATEFULLY RECEIVED. aufflcieat dIecharge for the same.‘* 

London Headquarters : 18-26 STEPNEY CAUSEWAY, E.l 
N. 2. Headquarters : 62 THE TERRACE, WELLINGTON. For information, wife to 

For further information write 
THE SECRETARY, 

P.O. Box 1403, WELLINQTON. 

THE SECRETARY, P.O. Box 599, WELLINQTON. 
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sons. One remembers a little charwoman listening 
with straining mind to his painstaking explanation, in 
simplest terms, of the formidable mortgage document 
that was to secure her hard-earned savings. To the 
passing comment that she had been rather time-con- 
suming, he explained that it had taken much scrubbing 
by those toil-worn hands to accumulate %400, and 
it was especially important that, in her ignorance of 
documents, she should have confidence of mind as well as 
security of asset. 

He would instruct a new clerk with equal care, im- 
pressing upon him the importance of keeping legal con- 
fidences and of attending to det,ail. He would with 
emphasis illustrate his point by remarking that should 
the young man most unfortunately be struck by a taxi, 
he would be grievously sorry, but the file brought back 
from the scene would, he hoped, always carry a due 
notation such as : “ Attended and settled with Mr 
Brown, who undertook to pay the rates ! ” 

He would, while preserving an out-worn loyalty to 
an old pipe or a veteran golfing jacket, quietly bestow 
gifts to help a deserving friend to balance his ‘budget 
or to assist some charitable or educational purpose. 
A few months before his death he had unobtrusively 
made one of his larger gifts-S2,OOO to help College 
House-always an object of his interest and affection. 

As his practice grew and the complexity of the law 
piled Ossa on Pelion, pressing problems and fraying 

Our Noble Profession .-I for one, am proud of my 
own profession, and I am weary of having it compared- 
by lawyers-with the medical profession, and always in- 
vidiouslv. There is a great hue and cry among the legal 
profession to follow the lead of the physicia,ns. The battle 
hymn of this group is “ Let’s All Do Like the Doctors 
Do ” (to the tune of “ Let’s All Sing Like the Birdies 
Sing “). It is impossible to tell whether there is really 
a large number of such malcontents or whether (as is 
probable) they are merely more vociferous than the 
rest. The present furore stems from the controversy 
over specialization, and the main argument advanced 
by the proponents is that the doctors do it that way. 
The real question is whether they want to specialize 
as lawyers or, as they appear to indicate, merely want 
to .do anything the medical profession does. I veriture 
to guess that if all the doctors in the nation were to 
start standing on their heads while treating patients, 
a certain percentage of lawyers would begin inter- 
viewing client,s in this undignified posit,ion. It must 
indeed gratify the ego of the doctors to be pointed out 
as the paragons of professional pract,ice. Mr Justice 
Holmes once said that “ a page of history is worth a 
volume of logic.” Blackstone, Coke, Littleton and More 
were formulating great principles of law while surgeons 
and physicians were still barbers and bloodlet’ters. 
Medicine as a science is in its infancy and may try to 
repudiate many methods before settling down. This 
is no reflection on the men who practice medicine to- 
day. The blame. cannot be laid at t’heir doorsteps for 
the stagnation of the sciences in a long void from 
Hippocrates to Pasteur, and the failure of medicine to 
advance apace with the humanities and the law. How- 
ever, it cannot be gainsaid that medicine has a history 
of fitful starts and dead ends, of advances and retreats, 
and the practice of medicine. today is not the medical 
practice of even one hundred years ago. ‘The profession __ 
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moments would bring their periods of vexation.. At 
these times, and in moments of disturbing clerical or 
telephonic intrusions, he would explosively resort to 
the soldier’s vernacular, or even appeal to Highest 
Heaven ! 

Like many others, he had his little affectations- 
particularly that intertwining super-imposed piece of 
complexity from a G. nib, which was really his signature, 
but, failing to survive judicial challenge upon an applica- 
tion for Probate, was thenceforth obediently accom- 
panied by the plain baldness of a rubber stamp. 

He left us in the sixtieth year of his pra.ctice of the 
law. He was then still an acknowledged doyen of the 
profession he had served so faithfully and well. He 
drew a will and arranged a settlement on the morning 
of his death. Then he left the office saying he was not 
very well and was going home. He died that day-the 
same day as his esteemed and lifelong friend and 
brother-practitioner, Mr John Glasgow, of Nelson. 
They went on the last long journey together. 

No Boss&t will sound his praise, but many a client 
and friend will remember him with appreciation and 
affection. His dedication to Justice had no overlay of 
personal ambit,ion. To pay him homage is to praise 
Integrity. Indeed, he was one of those lawyers and 
citizens to whom, with aptitude and truth, could be 
applied the wosds of Horace : ” Integer vitae, 8cebGque 
purus.” 

lacks the exactitude and certainty which the community 
is entitled to expect from the -precise sciences which 
form its background and furnish the authority which 
it is so anxious to emphasize. The law on the 
other hand, has a history of an unbroken line of 
growth and development back into the dawn of British 
culture, and to the extent that the Norman Conquest 
engrafted on to it the civil law, back to Justinian and 
Solon; Orderly development, unmarked by radical 
revolution, is the heritage of the legal profession. 
Doctors are now trying to find their way out of the con- 
fused labyrinth of new discoveries, novel methods and 
untried theories coming at t,hem in bewildering array. 
Most lawyers-know where we came from and, in general, 
ivhere we are going. The machinery is available to do 
%ll that we need to do within our own profession. It 
is an ancient., honourable, and respected profession ; 
perhaps not perfect, but what human endeavour is ? 
But let us iron out our imperfections in our own way, 
rather than bemoaning the low estate to which lawyers 
have fallen . . . and pointing fhe finger of scorn at our 
brethren because they don’t imitate some alien group. 
And let’s stop comparing the legal profession with the 
medical profession. It sounds like a story attributed 
to Sir Norman Birkett, when a Judge of England’s 
Court of Appeal : “ I well remember a young legal friend 
of mine who went to a great gathering of the medical pro. 
fession trying to curry favour with them, which is a fault 
of some members of the legal profession, and said : ‘ I 
know not why I was invited here unless it be there is 
some affinity between your great profession and mine, 
becadse I know that whenever I finish a case I say to 
myself, “Now, have I left anything out Z ” whereas 
the medical profession at the end of .a case says, 
I’ Have I left anyt8hin.g in 2 ?’ ’ ” I submit that this 
pretty well sums up .the. .“ affinity.“-J. Reese Daniel; 
Ame+ccn .Bw Asssociation Y.ourn.al, .Febrnary, .1957, 
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DIFFICULTIES AND COMPLEXITIES AS TO TITLE TO 
LAND IN NEW ZEALAND. 
I. The Operation of the Statutes of Limitation with 

regard to Msori Land. 

By E. C. ADAMS, I.S.O., LL.M. 
-- 

It has often been said that the Land Transfer Act 
has made title to land in New Zealand very simple 
indeed. It is true that a major purpose of the Land 
Transfer Act is to lessen the cost of, and to make more 
certain, dealings with the legal title to land in New 
Zealand. As the late Professor Garrow said in his 
Real Property in New Zealand : 

It probably never occum to a New Zealander to have any 
doubts about his title to the land he holds under a Land Trans- 
fer certificate of title. He knows no reason why any one should 
oust him, nor can he conceive the potibility of snyone coming 
along and saying that he has no title to his land. 

Several cases which have been decided in New Zealand 
in recent years, however, show that, in practice, diffi- 
culties and complexities may often arise with regard to 
title to land in New Zealand-difficulties and complexi- 
ties with respect to which it is often rash for counsel 
to give any confident opinion, until the Supreme Court 
has decided the question of title. Perhaps this is chiefly 
due to the fact that there are many parcels of land in 
New Zealand for which no certificate of title has been 
issued, although owing to the operation of the various 
Maori Land Acts since the Native.Land Court Act 1894, 
and owing also to the Land Transfer Act itself, many 
of these parcels are, in fact, subject to the Land Transfer 
Act. The legal concept that a parcel of land may be 
subject to the Land Transfer Act, although no certifi- 
cate of title, under the Land Transfer Act, has ever 
been issued therefor, or no title ‘thereto has ever been 
placed on t,he Land Transfer Provisional Register, 
certainly offends one’s sense of logic ; but the Legisla- 
ture is not bound by the dictates-of logic. 

The recent case, Hira Tam&i v. Districl Land 
Registrar [195’3] N.Z;L.R. 231, deals with the acquisi- 
tion of title to Maori land by adverse possession against 
the legal owner. The ,particular parcel concerned was 
a Maori burial ground; or urupa; and had been Crown 
granted after the Land Transfer Act 1885 ; but the 
Crown gra,nt ‘purported to be ante-vested to a date 
before the constitution of the Lan&Registra.tion District. 
The case fairly bristled with technicalities, and in- 
volved a consideration of the various Native and ,Maori 
Land Acts and the Torrens Statutes which have from 
time to time been in force in New Zealand. North J. 
at p. 233 said : 

Owing to circumstances to which it is unneoessary to refer, 
it was arranged that the submissions of all ‘counsel should 
be put in writing. After these were received, I called counsel 
together and invited them to submit further argument on the 
questions which appeared to me to be relevant. 

This case must have involved a considerable amount of 
research by the Court as well as by counsel. It will be 
extremely interesting to the student of real property 
in New Zealand, as showing the development of title 
to Maori land in New Zealand, and, in particular, the 
meaning of certain terms and phrases used by the 
Legislature in the relevant statutes.~~ The.. definitions 
have been by no means 0 uniform :: *on- t$i’e .contrary 
there have been, _ooz&@erable ~a&l~~~ often :mislea&ng 
fluctuations in termmology: Portuiiately; since 1910, ../i _,. 
Y r ~~-~.-, .., i ijij~~ Z.IAi j i... ~.._ i ..~ 

there has been no substantial departure from the lucid 
and apt definitions in the Native Land Act 1909, 
which was drafted by the late Sir John Salmond. 

The case will also be useful in emphasizing again 
that, once land has become subject to the Land Transfer 
Act, title cannot as a general rule be acquired by opera- 
tion of statutes of limitation as against the regist.ered 
proprietor of any estate or interest therein : Land 
Transfer Act 1952, s. 64. 

His Honour carefully examined the nature and 
history of the Native title to land in New Zealand. 
The Privy Council has also from time to time been 
obliged to pronounce on the nature of the Maori title 
to land not only in New Zealand, but also with respect 
to other parts of the British Commonwealth : (e.g., the 
recent case, Oyekun v. Adele [1957] 2 All E.R. 785, 
title to the Royal Palace at Lagos). The late Lord 
Haldane’s pronouncements on this topic will, for 
example, prove of great interest to the student, and of 
much use to counsel who have to advise on these 
matters. 

In New Zealand, the Maoris, by the Treaty of Wai- 
tangi, were promised retention of their lands and rights 
thereto : this solemn obligation has in due course been 
substantially, though not completely, performed by 
the various Native and Maori Land Acts which have 
from time to time been enacted. The Treaty itself, of 
course, did not confer on the Maoris any title to land in 
New Zealand : it had to be implemented by the neces- 
sary legislation : Xe Heu Heu Xukino v. Aotea District 
Muori Land Board, [1941] N.Z.L.R. 590 ; [1941] G.L.R. 
264 ; Oyskan v. Adele, [1957] 2 All E.R. 785. 

In The Queen v. Symonds (1847) N.Z.P.C.C. 387n, 
H. S. Chapman J. at p. 388, said : 

It is a fundamental principle of our laws, springing no 
doubt from the feudal origin abd nature of our tenures, that 
the King W&B the original proprietor of 8u the lends in the 
Kingdom, and consequently the only legal source of private 
title : 2 Bl. Comm. 51 ; Co. Litt. 604 . . . This principle has 
been imported, with the mass of the common law, into all 
the colonies [including New Zealand] settled by Great Britain. 

Even before the native customary title has been 
investigated by the Maori Land Court it is protec;ted 
by the Courts. 

The natives, by virtue of the Treaty of Waitangi 
were assured of certain rights in respect of their lands 
and this obligation was in due course recognized by the 
early Native Land Acts. It seems reasonably clear. 
that the natives at least had rights of occupancy, and 
that these rights could not be extinguished otherwise 
than ” by the free consent of the natives or by the 
provisions of some statute ” : see Nireaha Yamaki v. 
Baker (1901 N.Z.P.C.C. 371, 384. 

Even when the Native title had been investigated by 
the Maori Land Court, the Native title did not ipso facto 
become extinguished, The theory of the whole matter 
was that until the Sovereign had granted an estate 
in fee simple to the Maori. owners in some way, either 
by Crown grant, Governor’s Warrant in lieu of grant, 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

The New Zealand Crippled Children Society was formed in 1856 to take 
Box 5006, Lambton Quay, Wellington 

up the cause of the crippled child-to act as the guardian of the cripple. 
and fight the handicaps under which the crippled child laboure ; to 
eudeavour to obviate or minimize his disability, and generally to bring 

19 BRANCHES 
within the reach of every cripple or potenttal cripple promp; cod 
efficient treatment. TUROUGHOLiT THE DOMINION 

(a) To provide the same opportunity to every crippled boy or gir ae 
that offered to physically normal children ; (6) To foster vocationa 
traiuing and placement whereby the handicapped may be made self- 
supporting instead of being a charge upon the community ; (e) Preven- 
tion in advance of crippling conditions 98 a major objective . (d) To 
wage war on infantile paralysis, one of the principal causes of &ppling ; 
(c) To maintain the close& co-operation with State Department+ 
Hospital Boards, kindred Societies. and assist where possible. 

ITS POLICY 

ADDRESSES OF BRANCH SECRETARIES: 
(.Each Branch adminitiera its own Funds) 

AUCKLAND . . . P..d BOX 2100, Auckland 
CANTERBURY AND WEST COAST 
Sowa CANTERBURY 

P.O. Box 2035, Christchurch 
. . 

DUNEDIN . . . . :: 1: 
P.O. Box 126, Timsiu 

GISBORNE . . :.. . . 
P.O. Box 483. Dunedin 

. . P.O. Box 20, Gieborne 
HAWKE’S BAY . . . . . . . P.O. Box 26, Napier 
NELSON . . . . . . . . . P.O. Box 188, Nelson 
NEW PLYXOUTii . . . . . . P.O. Box 324, New Plymouth 
NORTH OTAQO . . . . . . P.O. Box 304. Oamaru 
MaNjaw~Tu . . . . P.O. Box 299, Palmer&on North 
MARLB~RoU~E . . . . -11:. .‘. P.O. Box 124, Blenheim 
SOUTFI TARANAKI . . . . . . P.O. Box 148, Hawers 
SOUTH&AND . . . . . . . P.O. Box 169, Invercargill 
STRATFORD . . . . . . . P.O. Box 83, Stratford 
WANQANUI . . . . . , . . P.O. Box 20. Wanganui 
WAUUAPA . . . . . : P.O. Box 125, Masterton 
WELUN~TON . . . . . . . . P.O. Box ‘7821, Wellington, E.4 
TAURANQA _ . . . ‘-: . . . , P.O. Box 340. Taursnga 
COOK ISLANDG C/o bfr. H. B+TESON, A. B. DONALD LTD., Earotouga 

It is conddered that there are approximately 6,000 crippled children 
in New Zealand, and each year adds a number of new case, to the 
thousands already being helped by the Society. 

Members of the Law Society are invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. 
gladly be given on application. 

Any further informotioa will 

MR. C. MBACBEN, Secretary, Exeootlre Council 

EXECUTIVE COUNCIL 

SIR CHARLES NORWOOD (President), Mr. G. E. HANSARD (Chairman), 
SIR JOHN ILOTT (Deputy Chairman), MR. H. E. YOUNG, J.P., Mr. 
ALIXANDER GILLIES, Mr. L. SINCLAIR THOYPSON, Mr. FRANK JONES, 
Mr. ERIC M. HODDER, Mr. WYYERN B. HUNT, SIR ALEXANDER 
ROBERTS, Mr. WA~TEB N. NORWOOD, Mr. H. T .  SPEIQET, Mr. G. J. 
PARK, Dr. G. A. Q. LENNANE, Mr. L. G. K. STEVEN, Mr. F. CAMPBELL- 
SPRATT. 

OBJECTS : The priuCipa1 objects of the N.Z. Federa- 
Man of Tubcrculosia Associations (Inc.) are as follows: 

3. To provide~ab~ .&se funds for the purposes of tbc 
Federation by sdb&riptions or by other meauc. 

1. To establish and maintain In New Zealand a 
Federation of Associations and persons interested in 
the furlheraace of a campaign against Tuberculosis. 

2. To provide supplementary assistance for the benefit. 
comfort and welfare of persons who are suffering or 
who have suffered from Tuberculosie and the de- 
pendant8 of such persons. 

; 4. To make a SW&$ and acquire accurate infor- 
t~on and knowledge o&ill m&err affecting or coa- 
cerning the existence and-treatment of Tubercnloeb. 

‘, S..To ‘eccwe co-~rdb&ion between the public and 
the medical prqfesTipp in the iavcstigation aud treat 
ment of Tuberculo&. and the after-care and wolf- 
of persoes,who Iiavditiered from the eaid di-. ,_- ? 

A WORTHY WORK ‘TO FURTtiER.j$Y. BE,QUEST 
Member of the Law Society are in@ted to bkag the worh of the Federation before clients 
when draw&g up wille +dA giving advice on bequests. Any further inf@m+ion will be 

gladly givelt on applicafion, tq :T. - 

EON..SECRETARY, " ' 

THE NEW ZEALAND FEDERATloN OF TUB~RGUL0Sl.S ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, VJgLLINCTON C.1. 

Telephone 40-959. 
OFFICERS AND EXECUTIVE COUNCIL 

President : Dr. Cordon Rich, Christchurch. 
Executive : C. Mea&en (Chairman), Wellington. 

.w. R,.&llar 

H. J. Gillmore ) 
Mrs. L. ,8. A. 49Wi8 t otago. 

I. F. Imriae j Auckland. 

C. A. Rattray 
* Dr. I..C. Macintyre 

Canterbury and 
West Coast. 

.: 
M. J, Keating ) 
L. J. mvz r Giebme.and Emt Coast; 

:, ,:. ._. -:“:.’ I&. &sr, Ha&gS &y, .:- 
_ 

’ . DT. N-.~A~~~@alkwa~, N&m. x . . . . y ;- 
” :;. I. ;?. . ,+<.B.: ,@-&$a~?~ Nc@@md, ,,. : I :,‘ 

L. v. Farthing, South Canterbury. 
CL M; .Hercws,. South&d. 

;.. L. zt: Cave, Tatanaki. 
: _’ 

k .,. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicitors, as Executors and Advisers, is directed to the c1aim.e of the institutions in this issue : 

BOY SCOUTS ’ 500 CRILDREN ARE CATERED FOR 

IN THE HOMES OF THE 

There are 35,000 Boy Scouts in New 
Zealand. The training inculcates truthful- PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
prdmotes their physical, mental and spiritual 
development, and builds up strong, good 
character. 

Solicitors are invited to COMMEND THIS 
UNDENOMINATIONAL ASSOCIATION to clients. 
A recent decision confirms the Association 
as a Legal Charity. 

Official Designation : 

The Boy Scouts Association of New Zealand, 
161 Vivian Street, 

P.O. Box 5355, 
Wellington, 0.2. 

ASSOCIATIONS 
There is no better way for people 
to perpetuate their memory than by 

helping Orphaned Children. 

f500 endows a Cot 
in perpetuity. 

Official Designation : 

TEE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

AUCKLAND, WELLINGTON, CHRISTOHURCH, 
TIUBU, DUNEDIN, INVERCABCJILL. 

Each A88ociation administer8 it-9 own #‘u&8. 

CHILDREN’S THE NEW ZEALAND 

HEALTH CAMPS Red Cross Society (Inc.) 
A Recognized Social Service Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 

A chain of Health Camps maintained by 
Now Zuland. 

voluntary subscriptions has been established 
throughout the Dominion to open the door- “ I GIVE AND .BEQUEATH to the NEW 

way of health and happiness to delicate and ZEALAND REQ. CROSS SOCIETY (Ineor- 
understandard children. Many thousands of porated) for :- 
young New Zealanders have already benefited 
by a stay in these Campu which are under 

The General Purposes of the Society, 

medical and nursing supervision. The need the sum of ;E.. . . . . . . . . . . (or description of 

is always present for continued support for property given) for which the receipt of the 
this service. We solicit .the goodwill of the Secrewry-General, Dominion Treasurer or 
legal profession in advising clienh to assist 
by means of Legacies and Donations this 

other Dominion Officer shall be a good 

Dominion-wide movement for the better- 
discharge therefor to my trustee.” 

m&it of,the Nation. . 

KING ( GEORGE THE FIFTH MEMORIAL In Peace, War or National Emergency the Red Cross 

CHILDREN’S HEALTH CAMPS FEDERATION, -’ serves humanity irrespective of class, colour or 

P.O. Box 5013, WELLINGTON. 
creed. 

M AK 1 N G 

A 
w, LL 

(‘LIBST ” Then. 1 wieh to include in my WI11 a legacy for The Brlllsh and Foreign Bible Society.” 
” I’ht’s an excellent idea. 

~~:~? : 1. men, w~rat are they ? ma 
The Mble Society has at least four chsrttewristics of PU ideal bequest.” 

~OLWITOX : ** It’8 purpose is definite and unchanging-to circulate tile Scriptwee wltkaut etttw uote or comment. 
Its record is amaZittg-f!hCe it8 lnreption in 1904 it has distrihted o\-er 600 miliion volume@. 
far-reaching-it trondcasta the Word of God in 620 languages 

Ita scope Ls 

man will always -need the Bible.” 
Its activities can never be superfluoua- 

.CI I;, ;~f~;;;rmy, ylews exactly. The Society denerres a rubstantlal legacy. In addition to one% regular 

AND FOREIGN BIBLE SQCIETY, N.Z. . _. .BRITI$H 
_  ̂ _. P.O. BOX 930, Weuingto?r, ki; -. .--. .-. ._ 



November 5, 1957 NEW ZEALAND LAW JOURNAL 337 

or by some statutory vesting, the Native title wa,s not 
extinguished. 

The issue of A Crown grant, therefore, wa.s no empty 
ceremony. Thus, the issue by the Maori Land Court 
of a “ certificate of title ” (which must not be confused 
with a certificate of title under the Land Transfer Act) 
under s. 17 of the Native Land Act 1867, or a memorial 
of ownership under the Native Land ,4ct 1873, or “ a 
certificate of title ” (also not to be confused with a 
certificate of title under the Land Transfer Act) under 
the Native Land Act 1880 was not equivalent to a 
grant of the legal estate in fee simple : the Native title 
still remained. 

Eventually, North J., at p. 24.0, formulated t#he 
question to be decided thus : 

The question is whether the issue of a Crown Grant 
in favour of Natives on the commutation of their 
ownership-if such it can be called-of land under 
Native custom for an English title in fee simple can 
be regarded as an a.lienation from the Crown in fee. 

The dispute in Tamati v. District Land Registrar, 
concerned Pukekura A, an area of 5 acres, which lies 
within the boundaries of a farm owned and occupied 
by the second defendant, Suckling, situated near 
Cambridge. The land in question originally formed 
part of a block of Native land known as “ Puke- 
kura ” containing 8,395 acres, in respect of which, on 
November 9, 1868, a “ certificate of title ” in favour 
of or for the benefit of certain named Maoris was issued 
by the Native Land Court pursuant to the provisions 
of s. 17 of the Native Lands Act 1867. Pukekura A was 
severed from the main block by partition order made 
by the Native Land Court on December 13, 1887. 
On May 20, 1892, a Crown Grant for Pukekura A 
was made and issued in favour of the Maoris named in 
the said partition order. This Crown Grant wa8 ante- 
vested to November 9, 1868, which it is to be noted, was 
the date of the issue of the ” certificate of title ” for 
the main or parent block, by the Native Land Court. 
The Crown Grant was re$stered under the Deeds 
Registration Act 1868 in the Deeds Registry Office at 
Auckland on November 16, 1892. On August 23, 
1923, a succession order was made in favour of T. and 
others, as successors of the original owners, in which 
it was declared that their interests should vest as from 
November 14, 1912. There was no evidence that the 
Maori owners had ever exercised any rights of owner- 
ship until June, 1954. 

For more than fift,y years, Pukekura A was farmed 
as part of the same property which had been owned 
and occupied by a European, from whom Suckling and 
another European, Gear, purchased the farm in 1931 ; 
later, Suckling acquired Gear’s interest. 

In November, 1954, Suckling applied to the District 
Land Registrar at Auckland for a Land Transfer title 
for Pukekura A, “ by virtue of long occupation.” 
Hira Tamati, one of the documentary owners of the 
land, brought an action to restrain the District Land 
Registrar from issuing a certificate of title under the 
Land Transfer Act in favour of Suckling. The Court 
granted the injunction, holding that the land was 
subject to the Land Transfer Act, because it came 
within the words of s. 10 of the Land Transfer Act 
1885 as being “ all land hereafter alienated . . . from 
the Crown in fee “. 

It will be observed that the ante-vesting date in the 
Crown Grant was before the coming into operation of 

the first Land Transfer Act. His Honour, at p. 243,l. 34, 
deaIt with this difficult point as follows : 

Apart from the point I earlier mentioned-namely, that 
proof that the land had been alienated from the Crown in fee 
was the condition sine qua non of an application to bring 
land under the Act, it is to be noted that there is in this 
section [s. 17 of the Land Transfer Act 18851 a clear recogni- 
tion that an alienation might occur without a Crown grant 
having issued. Section 22 [of the Land Transfer Act 18851 
also makes special provision for the case of an applicant who 
is “ the original grantee ” under a Crown grant. I conclude 
then that the change in language was not i&ended to exclude, 
and did not exclude, from the benefits of the Act land which 
was the subject of a Crown grant consequent upon the com- 
mutation of the Native title. If I am right then it follows 
t,hat. once the Crown grant was issued for Pukekura A. the 
land’ became subject to” the provisions of the-land T;&gfer 
Act, 1885. I do not think that it makes any difference that 
the Crown grant contained an “ ante-vesting ” clause. Sec- 
tion 35 of the Native Land Court Act 1886 made arovision 
for the ante-vesting of Crown grants “ for the purposes of 
completing the title ” of persons who had acquired rights under 
Deeds eadier executed ‘by Natives. It may be-doubtful, 
indeed, whether in this case t,he insertion of an ante-vesting 
clause was lawful, for the Maori owners had not parted with 
the land, but whether this is so or not I do not pause to con- 
sider, for I am satisfied that for the present purposes the 
date the grant was issued det,ermines the matter. 

It is obvious that, the plaintiff, one of the docu- 
mentary owners, got his injunction, because of s. 64 
of the Land Transfer Act 1952, which rea.ds as follows : 

After land has become subject to this Act., no title thereto, 
or to any right, privilege, or easement in, upon, or over the 
same, shall be acquired b.y possession or user adversely to 
or in derogation of the title of the registered proprietor. 

“ Registered proprietor ” is not defined in the Land 
Transfer Act, but “ proprietcr ” is, the definit,ion being 
as follows : 

“ Proprietor ” means any person seised or possessed of any 
estate or interest in land, at law or in equity, in possession or 
expectancy. 

Part III of the Land Transfer Act 1952 is under the 
heading, “ Registration.” Section 33 provides that 
each Registrar shall keep a book to be called the 
“ register “, and shall bind up therein a duplicate of 
every grant of land and of every certificate of title to 
land within the district. Section 34 provides that 
every grant and certificate of title shall be deemed and 
taken to be registered under the provisions and for the 
purposes of the Land Transfer Act as soon as t,he same 
have been marked by the Registrar with the folium 
and volume number as embodied in the register. Sec- 
tion 35 provides that the person named in any grant, 
certificate of title, or other instrument so registered as 
seised of or taking any estate or interest shall be deemed 
to be the registered proprietor thereof. 

Now this vital section (s. 64) is nowhere mentioned 
in the judgment. Therefore, we can only conclude 
that counsel were all in agreement that, if the land 
were subject to the Land Transfer Act, the Maori 
documentary owner (who was the plaintiff) was en- 
titled to his injunction ; and that the District Land 
Registrar had no right to issue a certificate of title to 
the applicant whose claim was adverse to the title of the 
documentary owners. As the judgment does not 
specifically deal with this point, its value, in my opinion, 
as an authority for future guidance is very much 
weakened. In fact, this point may be taken as still 
res integra. For it may be (and it has been strongly 
argued) that s. 64 of t$he Land Transfer Act 1952 has 
no opera.tion where there is no actua,l registered pro- 
prietor i.e. where there has been no Crown Grant 
registered under the Land Transfer Act, or no certificate 
of title under that -4ct has issued, during the relevant 
period of adverse possession. 
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In the instant case, the Crown grant, was registered 
not under the Land Transfer Act, but under the Deeds 
Registration Act, without doubt because it wa.s ante- 
vested to a date before the constitution of the Auckland 
Land Registration District on January 31, 1871. The 
Limitation Act 1950 is subject to the Land Transfer 
Act, etc., so ,far as it is inconsiste?lt with anything in 
those Acts : Limitation Act 1950, s. 6. That is not 
the same as saying that t*he Limitation Act 1950 shall 
have no applicat,ion to land subject, to the Land Transfer 
Act.. 

Apparently, during the relevant period of alleged 
adverse possession against the documentary owners, no 
ccrtificatc of tit’le under the Land Transfer Act was in 
existence. In the course of his judgment, North J. 
refers to s. 73 of the Native Land Court Act 1894, 
which provided that land owned by Natives, the owners 
whereof had already been ascertained by the Native 
(now t’he Maori) Land Court., should thenceforth be 
and become subject t.o the provisions of the Land 
Transfer Act. (This section (s. 73) has been kept alive 
by the Native Land Act 1909, the Maori Land Act, 1931 
and the Maori Affairs Act 1953). Had t,he title been 
affected by s. 73, this difficulty in construing S. 64 
of the Land Transfer Act 1952 would not have arisen 
in the instant, case ; for that section provides t’hat every 
Native owner of such land shall, subject to all equit,ies 
affecting the estat,e or interest therein, and to all exist- 
ing restrictions 011 alienation thereof, be deemed to be 
the proprietor thereof under t,he Act for an estate of 
inherita,nce in fee simple in possession. But, as His 
Honour pointed out in the course of his judgment, 
s. 73 did not apply, because Pukekura A was freehold 
land held under Crown Grant as from 1892. 

Whatever may be the true construction of Y. 64 of 
t’he Land Transfer Act 1952 in this connection, I am 
of opinion that, if in fact it does not apply where there 
is no registered proprietor or no person deemed by 
statute to be the registered proprietor, then the relevant 
period of adverse possession, where the land has not 
been alienated by the Crown for an estate in fee simple, 
is sixty *years under the Nullum Tempus Act or s. 7 
of the Limitation Act 1950, and not twenty years under 
the Real Property Limitation Act 1833 or twelve years 
under the Limitation Act 1950. 

This view appears to be consistent with the reasoning 
in this case by which it is established that the native 
title to Pukekura A was not extinguished until the 
issue of the Crown Grant in 1892, and it appears to be 
consistent also with the ratio decidendi in Riddijord v. 
The King (1905) N.Z.P.C.C. 109 : see also Johns v. 
Rioers (1873) 2 N.Z.C.A. 344. 

It may be well to point out here that the Limitation 
Act 1950 has no application to Maori custom,ary land, 
i.e., Maori land, the title whereof has not been investi- 
gated by the Maori Land Court : Limitation Act 1950, 
s. 6 (1). 

So far as the writer is aware, Hira Tamati v. District 
Land Registrar is the first example of a grant of land 
ante-vested to a date before the date of the constitution 
of the Land Registration District, being held to be 
subject to the Land Transfer Act because the date of 
the grant is subsequent to the date of the constitution 
of the Land Registration District. Apparently it always 
has been the practice of the Department to regard such 
land as not being subject to the Land Transfer Act, 
because of the ant,e-vesting date. Where questions of 
title to land are in dispute, the Courts wjll t’a,ke cog- 

nizance of long-established custom : In re Goldstone’s 
Mortgage, Registrar-General of Lund v. Dixon Invest- 
ment Co. Ltd. [1916] N.Z.L.R. 489, 494. On the other 
hand, of course, bad practice does not make good law : 
In re Robb’s Contract [1941] Ch. 463, [1941] 3 All E.R. 
186 

Section 21 (c) of the Crown Grants Act 1908 (a con- 
solidation of the Crown Grants Act 1883) provides 
that dates whereon grantees shall be deemed respec- 
tively to have become entitled to receive Crown grants 
of t,heir lands shall be in t#he case of grantees of lands 
the title to which has been determined by the Native 
Land Court, or other authorit,y lawfully empowered 
to direct t.he issue of a Crown grant of Nabivc land, 
then the date of the certificate or order issued by that 
Court, or authority in respect of that land. The effect 
of the ante-vesting of a Crown grant is stated in S. 20 
of the Crown Grants Act 190s : 

All deeds exocutod by grantees of lands comprised iu &rantB 
from the Crown their heirs executors administrators and 
assigns after the date at which they booamo entitled rc- 
spectively to Crown grants of the said lands, but before the 
dates of the Crows grants by which the s&me were granted, 
shall ,for the pvrpo~e of completing the titles of parties to such 
deeds but for TLO other purpose, be deemed to have the same 
force aud effect as though the said grants had been re- 
spectively executed immediately upon the grantees named 
therein becoming ontitlcd to rocoiro tho same respectively. 

It is probable, in the writer’s opinion. that the grant 
for Pukekura A shoulr1 not have been ante-vested to a 
date anterior to the date of t,he partition order, which 
was made on December 13, 1887. Had that been the 
ante-vesting date, then t,itle would have been conferred 
by the issue of a Governor’s, Warrant., on the authority 
of which the District Land Registrar would have issued 
a certificate of title in lieu of Crown grant. There would 
then have been no doubt but that the block was under 
the Land Transfer Act, and that s. 64 of the Land 
Transfer Act 1952 prevented the acquisition of title 
by possession adverse to that of the registered pro- 
prietors. 

It will be necessary to distinguish this case from the 
decision of the Court of A peal in In re Bradley 
Brothers’ A~@ication [1920] rt .Z.L.R. 339. By virtue 
of the New Zealand Sett1ement.s and Continuance Act 
lS65, three Crown grants were issued in 1881 and 1582 
in favour of certain Maoris ; all grants were ante- 
vested to a date before the constitution of the Land 
Registration District. Eminent counsel appeared : 
Skerrett K.C. (as he then was) for the applicants ; 
Sir John Salmond KC. (as Solicitor-General) for the 
Registrar-General of Land. The main question argued 
was whether restrictions against alienation by t,he 
Maori owners prevented a trespasser from obtaining a 
Parliamentary title by operation of the Real Property 
Limitation Act 1833 ; it was held that they did not 
and the decision of the Court was unanimous, alt,hough 
Sir Robert Stout C.J. reluctantly came to that con- 
clusion, because, as he said, at p. 351 : 

I recognize that this is a question of public policy, 
and that it would be in the interests of the Natives 
and of the Dominions to hold that adverse possession 
should not apply to Maori lands of this class. 

The difference between the two cases is t.his : in Puke- 
kura A the grant was under the Native Land Acts 
and there had been no sale from t.he grantees : in 
Bradleys’ case the grants were under the New Zealand 
Settlements and Continuance Act 1865, and probably 
the lands had been contracted to be alienated by the 
Crown before the date of t)he const,itution of the Land 
Registration District. 
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Chicks and Fogs.-Two recent applications in England 
for patent rights cont’ain some unusual features. In 
the first a patent was sought for a method of treating 
an egg to affect the sex of a chick. The applicant relied 
on Szuec’s ,4pplicatio?z (1956) 73 R.P.C. 25, which 
concerned the growing of mushrooms and where t,he 
process required the mixing of a cult’ure mushroom 
tissue with nutrient material plus much agitation and 
<aeration. This case was distinguished by the Patent 
Office Examiner, who considered that just as fruit 
and other growing crops do not result from a process 
which is a manner of new manufacture so the fertilisa- 
tion of the ovum, the production of the egg, its incu- 
bation and the hatching of the chick are steps in a 
process of nature. The a,pplicant’s invention claimed 
to control the sex of the chick to be hatched, 
but the chick would hatch whether controlled b-y the 
applicant’s process or not ; hence, such a process was 
not a manner of new manufacture as required by the 
Act. In the second application, the patent sought was 
for a method of dispersing of fog by meaus of smoke 
or spray of such a nature as to cause coalescence of 
the droplets resulting in rain. This application was 
also rejected ; but an appeal was allowed by Lloyd- 
Jacob J., who held that the test whether a vendible 
product resulted from the method was one to be applied 
%rith some latitude, and, upon the basis that fog-free 
land would enter into the estimation of commercial 
value of the land, he should permit the patent to be 
granted. 

Authors and Taxation.--PITo one has ever seen a liti- 
gant agog with excitement when he listens to his counsel 
arguing a point of law, but it is not irrelevant to wonder 
at times how it all sounds to the cost-paying client 
An answer, or at least a partial answer, is provided 
by Sir Compton Mackenzie, who, in September, cast 
aside temporarily his role as a humorist to write in 
Time ad Tide upon the “ Philistine and the Tax 
Gatherer.” It seems that just before the Finance Act 
1943, he sold twenty copyrights of books published 
between 1911 and 1926 for ~10,000 and was advised by 
his accountant that this was a capital transact’ion. The 
Inland Revenue Department took a different view. 
“ In the event,” he says, “ after a long struggle winding 
up in the Court of Appeal, it was declared income in 
the current year, which, when added to what I had made 
in the ordinary way that year, meant a formidable 
sum for taxation. The precedents produced by the 
Solicitor-General to dispose of my contention were a 
Malay rubber-grove in 1910, two public-houses in 
Camberwell during the 1870’s, and a coal-mine ; finally, 
in a rhetorical out,burst, he asked their Lordships 
what there was to prevent my selling anot,her twenty 
copyrights next year and every year (!) and claiming 
exemption as a capital transaction.” A partial answer, 
indeed : but who would not be part,ial under such 
trying circumstances 

Adoption Note.-Scriblex notices in the May number 
of the Canadian Bar Review an article on adoption 
written by B. D. Inglis, appointed Senior Lecturer in 
English and New Zealand Law at Vict,oria University 
College and at present British Commonwealth Fellow 
and Bigelow Teaching Fellow at the University of 
Chicago Law School. The article deals with the right of 

-- 
a child adopted abroad to succeed under an Enelish 
will. In the ‘course of it he refers to s. 17 of our Ado&& 
Act 1955, as pioneering legislation in its assimilation 
of the position of a child adopted overseas with that 
of a child adopted in New Zealand. In quoting the 
opinion of the Judicial Commit,tee of the Privy Council 
in C. S. A7ataraja Pillai v. C. S. S,uhbaraya Chettiar 
(1949) L.R. 77 I.A. 33 (a case that deals with the validit,y 
of an adoption in French India and t*he right of the 
adoptecl child to succeed to immoveable property in 
British India as his adoptive moDher’s heir), Mr Inglis 
makes an int’eresting claim to be the first person 
(according to the Law School Library recording system) 
tfo consult t.his particular volume of the reports since 
it became available seven years ago, and the first 
person to consult the volume containing the report of 
the case in the Civil Appellate Division of the High 
Court at Madras (I.L.R. (1939) Madras 507) since it 
became available seventeen years ago. The New 
Zealand lawyer abroad may be inquisitive, but at least 
he never ceases to be energetic. 

At the L.T.O.-The influence of fashion manifested 
itself recently at bhe Land Transfer Office, Wellington, 
when a female law-clerk of pleasant mien arrived Ohere 
carrying her bundle of documents and arrayed in sack 
dress. The comment of one of the registration officials 
was approved by the maIe section of the waiting queue. 
“ It will have to be limited as to parcels,” he said. 
“ The boundaries are not clearly defined.” 

Professor J. L. Haggen.-The death of a distinguished 
New Zealander took place a few months ago in the 
person of Professor Geoffrey Loosemore Haggen who 
was for thirty-one years successively lecturer, reader, 
and finally Dean of the Faculty of Law at the Uni- 
versity of Leeds. As a young man, he studied at 
Toronto University in Canada where he gained a Rhodes 
Scholarship that took him to Oxford. While studying 
law at the Inner Temple, he received the coveted 
Cobden Prize, and he was called to the Bar in 1923. 
During his career as a University lecturer, he enjoyed 
the right of private practice. He was chairman for 
many years of the National Insurance Local Appeal 
Tribunal and the Court of Referees at Leeds. His 
grandfather, James Haggen, was one of Otago’s early 
settIlers. 

The Mysteries of Contract.-From a contributor who 
makes a weekly effort to indoctrinate students at a 
night class held at the local Technical College into the 
mysteries of t,he law of contract for the purposes of 
accountancy examinations comes this written answer 
of one student asked to discuss the statement t,hat, 
in order that a valid contract should ensue, the inten- 
tion to create legal relationships must be a prime object 
of the parties. 

“ Intention to create legal relationships is one of the prime 
ohjacts of n contract. A contract is a legal document binding 
two or more parties to some agreement. Thus, to be of any 
use at all, a contract must be able t,o be brought into a Law 
Court and thoroughly discussed, pulled to pieces, twisted, and 
finally upheld to be true. In writing out s contract we have 
to consider what will happen if some matter is omitted, 
therefore having effect on us and may be to our sufferi+. 
One is placed under legal obligations in writing a contract.” 

The suffering here appears to have been rather that oT 
the examiner than of any of the parties to the contra%. 



NEW ZEALAND LAW JOURNAL November 5, 1957 
-.__ 

NEW ZEALAND LAW SOCIETY. 
Meeting of Council. 

A meeting of the Council of the New Zealand Law Society 
was held at the Supreme Court Library, Wellington, on August 
13, 1957. 

The following Societies were represented : Auckland, Messrs 
D. L. Bone, B. C. Haggitt, A. A. Coates, S. W. W. Tong ; Canter. 
bury, Messrs E. B. E. Taylor (proxy) and G. C. Weston; Gis- 
borne, Mr J. D. Kinder (proxy) ; Hamilton, Mr G. J. A. Foy; 
Hawkes Bay, Mr J. Tattersall; Nelson, ,Mr H. G. Brodie; 
Otago, Mr J. E. K. Mirams; Southland, Mr R. P. H. Hewat ; 
Taranaki, Mr J. H. Sheat; Wanganui, Mr C. N. Armstrong; 
Westland, Mr A. M. Jam&on ; and Wellington, Messrs A. B. 
Buxton, W. R. Birks, R. L. A. Cresswell and I. H. Macarthur. 

The president (Mr T. P. Cleary) occupied the chair, and the 
treasurer (Mr D. Perry) was also present. 

Apologies for absence were received from Messrs R. A. Young, 
K. A. Woodward, F. Noble-Adams and W. G. Aitken. 

The Hon. Mr Justice Haslam : The following resolution was 
recorded : 

I‘ The Council of the New Zealand Law Society desires to 
record its congratulations to iMr Justice Haslam on his appoint- 
ment to the Supreme Court Bench and wishes him success and 
happiness in his high sphere of office.” 

The late Mr Ii. R. Biss : The following resolution was re- 
corded : 

“The Council of the New Zealand Law Society desires to 
record its deep regret at the death of the late Mr H. R. Biss. 
Mr Biss, during his nine years of service on the Disciplinary 
Committee proved himself a most conscientious and valuable 
member and will be sadly missed by his colleagues. He also 
served as a member of the council of the New Zealand Law 
Society and of its standing committee and as such gave valued 
service to the society. The council extends its deepest sympathy 
to the widow and son.” 

Disciplinary Committee : The Council appointed Mr A. B. 
Buxton a member of the Committee in lieu of Mr H. R. Biss. 

International Bar Association : A letter was received from 
the International Bar Association dated May 15, stating 
inter alia,, that an advisory committee on professional ethics 
had been appointed and member associations were invited to 
submit questions or comments as to the code adopted at the Oslo 
Conference in 1956. 

Member organisations making additional appointments to 
the above committee were asked to advise the Secretary-General 
in New York. 

The International Bar Association suggested that, if desired, 
information could be given to members of the profession, for 
example, upon- 

(a) the lawyers in any country who specialize in particular 
branches of the law to be employed as agents ; 

(b) legal aid, professional conduct; continuing or post- 
admission legal education, etc. ; 

(c) the law or legal procedure ; 
(d) the certification of documents ; 
(e) evidence ; 
(f) procedure for the enforcement of judgments ; 

and to circulate legal information of interest to practitioners, 
e.g., the titles of standard text books on particular legal subjects, 
and short references to judgments involving matters of principle. 

The attention of member organizations was called to the 
fact that the next Conference was to be held in 1958 (July 21-26) 
at Cologne, Germany. 

The subjects selected for discussion were set out in detail 
with an invitation to organisations to appoint an author or 
authors to write papers on one or more of the topics selected. 

The correspondence was received. 

Council of Legal Education : It was resolved that Mr Nigel 
Wilson be nominat,ed as a member of the Council of Legal 
Education in lieu of Mr Justice Haslam who had resigned. 

Memorandum of Priority : The following report submitted 
by the Conveyancing Committee was adopted and it was re- 
solved that it should be included in the Decisions, Rulings, and 
Interpretations of the Society. 

“The Conveyancing Committee has considered the matters 
referred to in your letter-namely, whether the solicitor holding 
the Mortgage over which priority is granted by a Memorandum 
of Priority is entitled to a production fee and, if so, which party 
should pay such a fee. The Committee is of the opinion that : 

(a) The solicitor holding the mortgage over which priority 
is granted is entitled to a production fee. 

(b) The production fee is payable by the mortgagor.” 

Agency Charges on Settlements of Conveyancing Transactions : 
The following report by the Conveyancing Committee was 
adopted and it was resolved to refer the matter to the Costs 
Committee asking that it bear in mind the existing Rulings 
Numbers 180 and 181 in the consolidated Conveyancing Deci- 
sions and Rulings of the Society. 

“We have carefully considered the questions raised in the 
Hawkes Bay Society’s letter of the 1st March, 1957. 

Despite the fact that ‘ Scale charges under Sections A and C 
are both minimum and maximum ’ it is submitted that it is 
common practice to make an extra charge (over and above the 
Scale) to cover the actual settlement in respect of transactions 
settled at a distance-this is a practice generally recognized. 

Enquiries have shown in some cases, where the amounts in- 
volved are substantial and the costs are consequentially higher 
than the average transaction, no extra fee for “settling” has 
been charged (costs as per Scale being regarded as adequate to 
cover the whole transaction), and we consider that, in the 
special circumstances, this action is a proper one. Nevertheless, 
in relation to the normal average transaction which is settled 
at a distance, a fee for the work involved should, in our opinion, 
be provided for-payable, of course, by the purchaser or mort- 
gagor-thereby clarifying the position and removing the un- 
certainty which undoubtedly exists at the present time as to 
the propriety of such charges. 

We suggest that an appropriate reference in the General 
Rules under Section A of the Scale in order to oover all such 
transactions (regardless of the amount involved), and we recom- 
mend that the matter be referred to the Costs Committee for 
consideration accordingly.” 

LEGAL LITERATURE. 
Road Traffic Laws of New Zealand. Third edition. By 

R. T. DIXON, Solicitor to the Transport Department. Pp. xxix 
+ 586. Wellington: Butterworth & Co. (Australia) Ltd. 
Price : 105s., post free. 

In the new edition of this useful publication, the author has 
brought the law up to July 1 of this year, and has accordingly 
provided his readers with a full annotation of the Traffic Regula- 
tions 1956. Here, each regulation is succeeded by a footnote 
showing whether it is new law or giving the reference to the 
regulation which it replaces; and, further, there is a useful 
summary of the principal changes effected. In addition, a 
considerable amount of case law has been added to the compre- 

hensive annotation of the Transport Act 1949, which has all 
amendments incorporated in the text of the statute. All the 
other relevant statutory provisions relating to transport and 
to claims for damages are to be found with appropriate explana- 
tion and cross-reference. Among these are ss. 63 and 69 of the 
Government Railways Act 1949 (railway crossings) ; s. 9 of 
the Law Reform Act 1936 (charges on insurance moneys) ; 
as well as tho Third-party Insurance Agreement (“hit-and- 
run ” claims). There is also a review of the law of negligence 
as applied to negligent driving, and a speed table. A well 
compiled index rounds off a valuable and easily assimilated 
work of reference on all matters affecting transport law. 


