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A YEAR OF LEGAL ACHIEVEMENT. 

A T the national level, the year 1957 closes on a 
threefold note from the legal point of view, and 

* A if the general situation is one of prospect and 
intent rather than of faits accomplis, it is none the less 
interesting for that. Three changes are pending in 
the ensuing year. The long-awaited permanent Court 
of Appeal will commence its Sittings in February ; a 
new Crimes Bill is drafted, and will come up for Parlia- 
mentary consideration in 1958 (political portends 
permitting) ; and orthodox and accepted principles of 
income-tax policy will give way to the pay-as-you-earn 
system of assessment and collection. Each in its 
own way has a special significance for practitioners. 

The most important innovation may well be the 
establishment of a permanent Court of Appeal, if 
only because the necessary 1egisIation has been passed 
and the transition from the out-of-date Supreme 
Court divisional system to a full-time appellate Court 
has been effected. The achievement of a permanent 
Court of Appeal represents the fulfilment of a profes- 
sional ambition that may be said to have had its genesis 
in the Bill sponsored fifty years ago by the then 
Attorney-General, Mr (later Sir John) Findlay. At 
that time, it was little more than an idea ; but the 
goal was further pursued six years later by Sir Alexander 
Herdman who compromised, perforce, with the two 
divisions of the existing Court of Appeal. Once 
again change waited on necessity ; and it was many 
years later, at the retirement of Sir Michael Myers 
from the Chief Justiceship in 1946, that the question 
was again seriously canvassed. His Honour commended 
the notion to the profession, and, in the following year, 
in the face of judicial differences of opinion, the New 
Zealand Law Society accepted the proposal in principle. 
A third Bill got no further than the drafting stage ; 
but, in 1954, the Legal Conference at Napier affirmed 
the principle of a separate Court of Appeal in most 
emphatic fashion. Two years later, all-round agree- 
ment on the subject was reached ; and, at the Con- 
ference in Christchurch at Easter this year, the Attorney- 
General (the Hon. J. R. Marshall) announced the 
Government’s intention to legislate for a permanent 
Court. The Act has since been placed on the Statute 
Book. 

A new milestone in the legal history of the Dominion 
has been passed, and there will be general satisfaction 
in the profession that this country has aligned itself 
with England, Canada, Australia, and Eire, in the 
adoption of an appellate system which cannot fail to 
serve both convenience and expedition. Not only 
will the appointment of permanent Appellate, Judges 

- 
produce the better service that specialization always 
ensures, but it must have a beneficial effect on the 
work of both the Supreme Court and the Court of 
Appeal, to say nothing of the health and wellbeing 
of the Judiciary. If there is one aspect of the new 
development, apart from general principles, that is 
worthy of special mention, it is the appointment, 
direct from the Bar, of the learned and highly esteemed 
president of the New Zealand Law Society, Mr T. P. 
Cleay, to the Bench of the new Court. The newa 
of his appointment was received with acclaim and 
appreciative satisfaction by the profession in every 
part of the Dominion, 

The proposed new Crimes Bill, even with the political 
reversal that has taken place since its introduction 
late in the last Session of the thirty-first Parliament, 
must command widespread professional attention. 
While recognizing the need for a comprehensive revision 
and consolidation of an Act based on the codification 
of 1893, the profession generally welcomed the defer- 
ment of the measure until next year for the fullest 
possible consideration. Social development in the 
past three or four decades, with a shift of emphasis 
from the preservation of- property to the sanctity of 
personality, has created a demand for formidable and 
material alterations in the law as it stands today. 
The members of the profession most closely associated 
with criminal proceedings have long been aware of 
the need for a new standard of penalties and procedures, 
but it has happily preserved a proper appreciation of 
the need for the most closely reasoned and judiciously 
planned approach to the question of amendments. 
The decision to avoid unduly hasty action in the matter 
has consequently been hailed widely as a prudent one. 

The Income Tax Assessment Act 1957 comprises 
the third major innovation of the year. It provides, 
under the style of “ P.A.Y.E.“, for the collection of 
what will in future be known as “ social security 
income tax ” on a “ pay-as-you-earn” basis. Al- 
though the Act legislates only for a new system of 
collection, and involves no serious departure from 
established principles of tax assessment and tax 
gathering, it represents a revolutionary change in 
procedure that must have an important effect on the 
financial processes of the community, and, in turn, 
on the business of a substantial section of the law 
practitioners of the Dominion. Intricate adjustment 
will call for the most careful study, and the profession 
may well find that the new enactment is one of the 
most important legislative developments for many 
years. 



’ 374 NEW ZEALAND LAW JOURNAL December 1’7, 1957 

SUMMARY OF RECENT LAW. 
ARBITRATION. 

Award-Setting tide--Umpire going to Office of Solicitor 
of One Party after making up His Mind as lo Award-Umpire, 
at Such Office, expressing His Previously-unexpressed Thoughts 
and ha&g Them put into Legal Form by Such Solicitor-Award 
set c&de for Non-observance of Ordinary Rules for Administration 
of Justice-0~rder referring Arbitration back on Terms, owing to 
Delay in. brirtging Motion before Court. An umpire had in f8ct 
completely msde up his mind 8s to what he was about to do 
and s8y before he entered the office of 8 solicitor actively en- 
gaged on one side of the arbitration ; and he then put into 
words his thoughts, which previously h8d lacked expression, 
and these words were put into leg81 form by the solicitor con- 
cerned. On motion to set the award aside. Held, That the 
arbitrator must observe the ordinary well-understood rules 
for the administration of justice, which requires something more 
than the c8re which w8s given to the proceedings in this c8se ; 
and that the award must be set aside and referred back to 
the arbitrrstors. An order ~8s made setting the awsrd .&de 
and referring it back to the arbitr8tors upon terms, owing to 
the long delay in bringing the motion before the Court. In re 
and Arbitration between Moore and MacGregor. (S.C. Auckland. 
October 23, 1957. Turner J.) 

CONVEYANCING. 

Release of Restrictive Covenants. 107 Law Journal, 451. 

“ Settlement ” by Surrender of Life Interest. 224 Law, 
Times, 7. 

INDUSTRIAL UNION. 
Nomination to Office of Secretary-Treasurer-Nomination re- 

jected by Exeoutiwe of Uwion before Annual Meeting-Rule Stating 
Can&&e for Such Office should be “ a member qualijied to carry 
on the business of the Union “--Exeoutive members acting in 
Excess of Jurisdiction in Bona Fide but Mistaken View of Ex- 
tent of their Powers-Court’s Power to protect Contractual Rights 
of Union Members-Industrial Conciliation and Arbitration 
Act 1954, s. 57. P. had been 8 fin8nci81 member of the de- 
fendant Union since 1943. In May, 1957, in conformity with 
the Union rules, he ~8s duly nominated more than three days 
before the annual meeting for the position of secretary-treasurer. 
He ~8s informed by the secretsry, S., thet the nomination would 
be brought to the notice of the Union members at their annual 
generrtl meeting on June 26. Without any prior notice to P., 
the Union executive met before the 8nnual meeting; S., who 
WOE the only other nominee, w8s preaent st the meeting of the 
executive which decided that P. ~8s not qurslified for the 
position, and his nomination ~8s refused. At the general 
meeting, the Union’s president told the meeting thet the 
nomination ~8s not accepted by the executive because of P.‘s 
lack of qualification. S. was declared elected by default. 
Rule 12 of the Union’s rules provided that “ subject to the con- 
trol of the Union, the Union should be governed and its funds 
invested by the executive . . , “. Rule 15 set out the duties of 
the holder of the office of secretrtry-treasurer, who should be 
“ 8 member qualified to carry on the business of the Union “. 
P. sought an injunction to compel the Union to take 8 post81 
ballot of its fin8nci81 members for the election of 8 secretary- 
treasurer. Held, 1. Thet Rule 15 did not state that the secre- 
tery-trertsurer should be qualified “ in the opinion of the 
Executive “, and the Executive purported to refuse P.‘s 
nomination at 8 time when P. had the right to 8 postal ballot 
2. That the executive assumed 8 jurisdiction they did not 
possess and acted in 8 bon8 fide but mistaken view of the 
extent of their powers under the Rules. 3. Thet the Court 
could intervene to protect the contractual rights of members 
under their Rules by which, under s. 57 of the Industrial Con- 
ciliation and Arbitration Act 1954, 811 members 8re bound, and 
could grant en injunction against an executive which, on 8 
misconstruction of 8 Union rule, had refused to let P.‘s nomina- 
tion go forward to election for office. (Lee v. Showman’s Guild 
of &eat Britain [1952] 2 Q.B. 329 ; [1952] 1 All E.R. 1175, and 
Watson v. Smith [1941] 2 All E.R. 726, followed. Craddock v. 
Davidson [1929] St. R. Qd. 328, referred to.) An injunction 
to compel the Union to take 8 post81 ballot of its fin8ncial mem- 
bers for the election of E secretary-treasurer was granted. 
Prior v. Wellingtun United Warehouse and Bulk Store Employees 
Industrial Union of Workers. (Supreme Court. Wellington. 
1967. October 8, 18. Haslam J.) 

INSURANCE. 

Indemnity Policies : Mixed Claims for Negligence and Dis- 
honesty. ,107 Law Journal, 437. 

LANDLORD AND TENANT. 

Lease-Relief against Forfeiture-Lease with Right of Re- 
newal and Option to Purchase-Required Notice of Renewal out 
of Time-Court’s Unfettered Discretion to grant Relief to Lessee- 
Matters Moving Court to grant Relief to Applioant-Property 
Law Act 1952, ss. 120 (3) (a) (ii), 4. The Court, by virtue of 
s. 120 (4) of the Property Law Act 1952, has 8 wide and un- 
fettered discretion to grant relief to 8 lessee under 8 lease giving 
him 8 right of renew81 and an option to purchase. (Evans v. 
Bartlam [1937] A.C. 473. applied). The lease contained 8 
right of renew81 and 8n option to pumhase. The lessor, who w&s 
the lessee’s father, died after the expiration of the time for giving 
notice of renewel, but before the term of the lease had come to 
an end. Notice of renew81 ~8s given to the lessor’s solicitor 
fourteen days late, and the trustee of the lessor’s estate refused 
to waive the strict requirements of the lease. The lessee 
applied, under s. 120 of the Property Law Act 1952, for relief 
against forfeiture of his right of renew81 and his optIon to pur- 
chase. Held, granting the relief sought on p8yment of costs, 
That the sever81 factors having sufficient cogency 8nd weight 
to c&use the Court to exercise its discretion in the lessee’s favour, 
included the following : (a) The property itself ~8s in no way 
jeopardised by the lessee’s conduct ; (b) The property had been 
well-fanned and considerably improved since the lessee had 
taken it over. (c) The breach ~8s trifling and the passage of 
time 7~8s short ; and, 8s 8 result of the breach the lessee ~8s 
likely to be 8 heavy loser not only of valuable rights, but also of 
substantial sums of money he had expended on improving the 
property in reliance on his right ultimetely to ecquire the pro- 
perty. (d) The close relationship of father and son between the 
leasor end the lessee, and the likelihood that strict technic81 
compliance between them would not be insisted upon. In re 
Lease, McNaught to McNaught. (S.C. Invercargill. September 
6, 1957. Henry J.) 

Terlni?aation of Tenancy-Tenant without Continuing Lease- 
Onus on Tenant to prove Tenancy nat terminable by Month’s 
Notice-Property Law Act 1952, s. 105. Tenancy-Not& to 
Quit--Year’s Notice under s. I?’ (1) of Tenancy Act 1955 taking 
Premises out of Pro&ions of Part IV and Relevant Sections- 
Notice to Quit aLo required to terminute Tenancy-Possession- 
Property required by Local Authority for Pub& Work-Rongotai 
Airport Development Scheme- Wellington City Corporation 
authorized to undertake a “ public work “-Wellington City and 
Empowering Amendment Act 1929 (L.) 8. 9 (I)-Tenancy Act 
1955, s. 17 (1). The giving by a landlord of a year’s notice 
under s. 17 (1) of the Tenancy Act 1955 does not more than 
render Part. IV and 8s. 45, 46, and 47 of that ststute not applic- 
able to the premises. To terminate the tenancy, 8 notice to 
quit is required. The notice that the premises are required 
for a public work and the notice to quit may properly be com- 
bined. Once it appears that 8 tenant has no continuing lease, 
it is for him, under 8.105 of the Property Lsw Act 1952, to allege 
and prove that the tenancy ~8s not one terminable by one 
month’s notice, and not for the landlord to allege and prove 
that it w&s. (Card v. Bilderbeck [1951] N.Z.L.R. 296: followed. 
Hodge v. Premier Motors Ltd. [I9461 N.Z.L.R. 778, distmguished.) 
Thp improvement of the aerodrome under the Rongotai Airport. 
Development Scheme ~88, on the mruterial date, 8 work which 
the plaintiff corporation w8s authorized to undertake by virtue 
of a. 9 (1) of the Wellington City and Empowering Amendment 
Act 1929 (L.), it w&s a “ public work ” within the Public Works 
Act 1928, and accordingly a “ public work ” under s. 17 (1) of 
the Tenancy Act 1955. Wellington City Corporation v. Aircraft 
Engineering Co. of New Zealand Ltd. (S.C. Wellington. Sep- 
tember 2, 1957. Hutch&n J.) 

LICENSING. 

Offences- Found on Premises after Closing-hours- Onus 
of Prhng any Person to be a Lodger ~1. Person alleging the 
Pact-Standard of Proof--” Satisfies the Court “-L&en&g 
Act 1908, as. 192, 194 (1). Proof beyond reasonable doubt is 
not required under s. 192 of the Licensing Act 1908 (whe?e 
the normal burden of proof is reversed) to diapl8ce the prey 
numption that the accused was not 8 lodger ; and the burden 
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may be discharged by satisfying the Court of the probability 
(as distinguished from the mere possibility) of that which the 
accused is required to establish. In order to succeed, the accused 
must induce the Court to accept his allegation that he was, 
in fact, a lodger as being probably true. The mind of the Court 
does not need to reach that degree of certainty which is neces- 
sary where the onus rests on the prosecution, but it must weigh 
the probabilities, and may accept the conclusion which arises 
therefrom even though some element of doubt may remain. 
Under s. 194 (1) the prosecution is under no obligation to adduce 
even prima facie proof that the accused was not a lodger and 
wss not otherwise entitled to be on the premises; it rests on 
the accused to “satisfy” the Court-that is to say, the mind 
of the tribunal must arrive at the required affirmative con- 
clusion by acceptance of, and belief in, the allegation-but the 
decision may rest on the reasonable probabilities of the case, 
which msy satisfy the Court that the fact was es alleged, even 
though some reasonable doubt may remain ; and, if probabili- 
ties (when considered in the light of roll such doubts as may 
arise with regard to them) do in fact persuade the Court, that 
is all that is necessary to entitle the Court to say that it is 
” satisfied ” of the fact. (R. v. Carr-Briant [1943] 1 K.B. 667 ; 
[1943] 2 All E.R. 156, followed. Willis v. Burnes (1921) 29 
C.L.R. 511, Ex parte Patmoy (1944) 44 S.R. (N.S.W.) 351, re- 
ferred to.) Robe&on v. Police. (S.C. Greymouth. October 3, 
1957. F. B. Adams J.) 

LIMITATION OF ACTION. 

Actions against Crown and Public Authorities--Third Purty- 
Writ issued against Defendant served within Year of Accrual of 
Cause of Action-Third-party Notice issued within Such Year 
by Defendant against Third Party-Six Months later, Plaintiff 
moving for leave to join Third Party as Second Defendant-Third 
Party not prejudiced in its Defence or otherwise by Delay in 
Application to join it ae Defendant-Leave given to bring Action 
agahst Third Party by Joinder as Second Defendant” As soon 
as practicable “-“ Delay in bringing the action “-Limit&ion 
Act 1950,8. 23 (I) (a), (2). The words “ as soon as practicable ” 
in s. 23 (I) (a) of the Limitation Act 1950, mesn as soon as the 
claimant and his advisers either know or ought to have known 
or to have ascertained the circumstances which provide the 
alleged csuse of action relied upon. The words “ the delay in 
bringing the action “, as used in s. 23 (2), are to be construed 
in the same manner as the identical words in 8. 4 (7), i.e., as 
referring to the period since the end of a year from the date when 
the cause of action accrued. (William Cable & Co. Ltd. v. 
Xraine-r [I9571 N.Z.L.R. 337, referred to.) In the present case, 
the cause of action founded on alleged negligence accrued on 
December 15, 1955. On December 5, 1956, the plaintiff issued 
a writ against the defendant, which, on December 12, 1956, 
filed its statement of defence. On December 18, 1956, the de- 
fendant, with leave, issued a third-party notice against the 
third psrty. The third party filed its defence on January 24, 
1957. The action was eventually set down for trial at the Sittings 
commencing on July 23, 1957 ; but on July 19, the plaintiff 
filed a motion for leave to join the third party as second de- 
fendant and notified the third party of the filing of such motion 
and enclosed a copy of the amended statement of claim which it 
would file if leave to join the third party as defendant were 
granted. The sotion w&s not heard at those Sittings. On 
motion by the plaintiff, brought on for hearing at the Sittings 
in October, 1967, for an order granting leave under s. 23 (2) of 
the Limitation Act 1950 to bring an action against the thiid 
party by the process of joining it in the action, Held, 1. That 
no failure to give notice as soon as practicable arose until 
December 18, 1956; but in the circumstances set out in the 
judgment, the third party was not materially prejudiced in its 
defence or otherwise by the delay since that date in commencing 
action against it ; because, since approximately December 13, 
1956, it had been a party to the action confronted with the 
allegations sought to be made against it, and it had been en- 
gaged upon the task of meeting those allegations in its capacity 
as third party in the action. 2. That, having regard to all the 
circumstances of the action, and giving considerable weight to 
the unusual circumstances that the third party was already e 
party to this action, confronted with and bound to meet and 
contest the very allegations on which the plaintiff sought to 
rely to support his claim against the third party, it was just to 
grant the leave sought, subject to the condition that the plaintiff 
must proceed against the third party on the draft statement of 
claim produced to the Court without amendment. 3. That 
an order joining the third party as second defendant in the 
action should be made. McIvor v. Brown & McCheane Ltd. 
(Xe Awamutu Electric Power Board, Third Party). (S.C. Hamil- 
ton. October 29, 1957. Shorland J.) 

MAGISTRATES’ COURTS. 
Practice-Referee-Building Dispute referred to Referee for 

Inquiry and Report-Proceedings not in Accordance with Rulea- 
Duty of Referee-Failure of Party to give Three Daya’ Notice 
of Intention to vary ReportParty not precluded from challenging 
Validity of Report for Non-compliance with Statute and Ruka- 
Rehearing granted-Magistrates’ Coz~rts Act 1947, ss. 62, YY- 
Magistrates’ Courts Rules 1948, TT. 184-187. A Magistrate, on 
hearing a claim in a building dispute, of his own motion, referred 
the proceedings to a referee for inquiry and report pursuant 
to s. 62 of the Magistrates’ Courts Act 1947. The referee, 8 
building contractor, submitted his report in two parts. When 
the matter again came before the Court, counsel for the appellant, 
for whom the respondent company had built a house, expressed 
diss&isfaction with the referee’s report and requested leave 
to call further evidence. The Magistrate declined to hear 
evidence from the appellant, notwithstanding that the appellant 
had a counterclaim of t295 at stake. The respondent’s counsel 
asked for a further reference back to the referee as to questions 
raised by him, and not adequately dealt with by the referee 
in his final report. This was declined by the Magistrate, who 
gave judgment for the respondent company on the basis of 
the referee’s report. The appellant sought a rehearing pursuant 
to s. 77 of the Megistrates’ Courts Act 1947, on the ground 
that the reference was not conducted according to the Magis- 
trates’ Courts Rules 1948, on the ground that the reference 
wss not conducted according to the Magistrates’ Courts Rules 
1948, and was defective. Held, 1. That the reference was 
invalid for the following reasons : The referee did not fix a 
day and place for hearing the inquiry and give notice thereof 
in the prescribed form to all parties entitled to attend; and 
the inquiry was not conducted in the same manner, as nearly 
as circumstances will permit, as if the inquiry were the hearing 
of an action. 2. That the referee’s duty was not to report 
back to the Court in the capacity of an expert witness or as 
an arbitrator, but to conduct a quasi-judicial hearing involving 
the taking of evidence ; and it was doubtful, on the evidence, 
whether any formal order of reference appointing the referee 
was ever made, and uncertain whether the Registrar on the 
filing of the original report, gave notice of it to all parties. 
(Freeman v. Dartford Brewery Co. Ltd. [I9381 3 All E.R. 120 
and El1 v. Harper (1886) N.Z.L.R. 4, C.A. 141, followed.) 
3. That failure to give three days’ notice of intention to vary 
the referee’s report did not preclude the appellant from chsl- 
lenging the validity of the whole report for non-compliance 
with the relative statute and Rules, more particularly as the 
appellant’s counsel had expressed to the Magistrate dissatis- 
faction with the report before the Magistrate gave judgment 
upon the basis of the report. An order was made directing 
directing the case to be reheard in the Magistrates’ Court. 
Stewart v. Speight Pearce Nicoll Davys Limited. (S.C. Hamil- 
ton. 1957. September 5. T. A. Gresson J.) 

PRACTICE. 
Payment into Court-Payment of Amount less than sum 

claimed with Denial of Liability-Defendant not Estopped from 
proving no Liability beyond Sum so pa&-Magistrates Courts 
Rules 1948, r. 132 (3). A payment into Court of a sum less 
than the amount claimed is an admission of liability for the 
amount paid in and no more ; and the defendant, by any such 
payment, is not estopped from proving that he had no liability 
beyond the sum he has paid in, even though the notice and 
payment were beyond the seven days referred to in the Rule. 
Gibson v. Wells. (Whangarei. 1957. July 30. Herd S.M.) 

Trial--Notice requiriltg Trial before Jury-Notice to be given 
before Each Session. at which Action, if set down, will come to 
triaI-J%dica&re Amendment Act (No. 2) 1955, 8. 2 (2), 3. A 
notice by either litigant requiring en action to be tried before 
a jury, under s. 2 (2) of the Judicature Amendment Act (No. 2) 
1955, must be given before each Session at which the action, 
if set down, will come to trial. Kay v. Baker. (S.C. Han& 
ton. July 25, 1957. Finlay A.C.J.) 

PROPERTY LAW. 
Partition-Action between Tenants-in-Common-Court re- 

quired to order Sale. unless Good Reason to Contrary-Proof of 
Disadvantage to Defendant if Partition ordered-Sale by Public 
Auction at which Parties may bid-Court not empowered to Order 
Valuation and Compulaoy Sale of One Party’s InteresePropetiy 
Law Act 1952, e. 140. A property, consisting of a Native 
Iessehold of twenty-four acres, four of which were in orchard, 
end an adjoining leasehold block (the Wakarewa Block) con- 
taining eight acres, seven of which were in orchard, was operated 
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as an orchard by the father of P. with the assistance of P.‘s 
husband, and R. By the father’s will, the Native leasehold 
was devised to P., and the Wakarewa Block was devised to P. 
and R. as tenants-in-common in equal shares. After death, 
the whole orchard continued to be run 8s one unit under the 
management of P.‘s husband, and R. was paid a rental in re- 
spect of his interest in the Wakarewa Block. In an action by 
P. for partition, R. resisted the applic8tion and prayed for an 
order for sale pursuant to 8. 140 (1) of the Property Law Act 
1952. He& 1. That. as the defendant was interested in the 
property to the extent of one moiety, 8. 140 (1) of the Property 
L8w .A& 1952 requires the Court to order a sale unless there is 
good reason to the contritry, the proof whereof is on the plaintiff 
(Pillar v. John Odlin & Co. Ltd. [1951] N.Z.L.R. 220, followed.) 
2. That, on the facts, the plaintiff had not discharged that onus, 
as the defendant would be disadvantageously affected by the 
making of an order for partition; that there was no sufficient 
reason to refuse his application for a sale (the sale to bs by public 
auction at which the parties would be entitled to bid) ; 8nd that 
it ~86 not open to the Court to direct 8 valuation and compul- 
sory sale of one party’s interest. Quaere, Whether the physic81 

ii 
artition sought by the plaintiff would be a breach of the Local 
ubdivision in Counties Act 1946. (Patel v. Premubhui [1954] 

A.C. 35. referred to.) PoZden v. Rowling. (SC. Wellington. 
Geptember 4, 1957. McCarthy J.) 

PUBLIC SERVICE. 
Appointment -Appeal by Clerk receiving yearly Salary of 

$695 again& Appointment of Clerk at yearrly Salary of E460- 
Appeal succesafudAppeZZant given Such Clerk’s Position and 
Salary-Voluntary Acceptance thereof-Appellant’s Future Rights 
aa Officer of Public Service governed by Statutory Provisions 
governing accepted New Appoint??%&-Public Service Act 1912, 
8. 21-PubZic Service Amendmelzt Act 1927, S. 17 (1) (c)-Public 
Semrics Amendment Act 1951, s. 4 (3)-Public Sercice Regulatioras 
1950 (S.R. 1950/216), Reg. 126 (1). The plaintiff was em- 
ployed in the Inlend Revenue Department at Dunedin 8s a 
olerk at a salary of 2695 per annum. On May 10, 1954, one P. 
was appointed as 8 csdet in the same office. The plaintiff 
appealed successfully, under 8. 17 (1) (G) of the Public Service 
Amendment Act 1927, against B.‘s appointment, whereupon 
the plaintiff was appointed to the position held by B. who 
received a salary of X460 8 ye8r. Upon the plaintiff’s appoint.. 
merit, her salary w8s fixed at 2460. The Public Service Com- 
missioner informed her by letter that there w8s no objection 
to her remaining in her previous position. She did not reply. 
After a few days in R’s position, she w&s promoted to other 
duties. She claimed the difference between the salary of B. 
and what she had been receiving. Held, Thet the Commissioner 
and the plaintiff had assumed that the successful determination 
of the appeal in her favour necessarily set aside or vacated B.‘s 
eppointment, and had proceeded on that basis ; the plaintiff 
had voluntarily accepted such appointment which expressly 
placed her on the salary offered for it, and thenceforth her rights 
as an officer of the Public Service were governed by the statutory 
provisions regulating the new appointment. Parker v. Attorney- 
@eneral. (S.C. Dunedin. November 1, 1957. Henry J.) 

PUBLIC REVENUE. 
Income Tax-Purchase of Trading Stock--Livestock bought 

at PubZic Auction cb8 Part of Farm sold a.~ Going Concern-Corn- 
miaeioner apportioning as the cofisideratio-n Attributable to 
a Definite Part of Whole consideration-Such Figure finally 
“ deemRd to be the price paid for the trading stock ” by the Pur- 
chaser-Commissioner not entitled to fix Another Figure to be 
d.eemcd “ the market price which the stock realized “-Land and 
Income Tax Amendment Act 1926, 8. 5 (I)-Land and Income 
Tax Amendment Act 1949, 8. 9 (1). (Land and Income Tax 
Act 1954, 88. IO1 (I), 102 (I).) Section 5 (1) of the Land and 
Income Tax Amendment Act 192G (8. 101 (1) of the Land and 
Income Tax Act 1954) and s. 9 (1) of the Land and Income Tax 
Amendment Act 1949 (8. 102 (1) of the Land and Income Tax 
Act 1954) cannot be used cumulatively as they operate for 
entirely different sets of f8cts. When the Commissioner, 
under s. 5 (1) of the Land and Income Tax Amendment Act 
1926, for the purposes of the Land and Income Tax Act 1926, 
has attributed to the livestock sold with other assets of 8 farm- 
ing property for one comprehensive and global figure 8 definite 
part of the consideration which w8s less than the market price 
or true v8lue at the date of the sale, he has fixed finally and for 
all the purposes of the statute 8 figure which is I‘ deemed to be 
the price paid for the trading stock ” by the purchaser, subject 
to 8n 8ppe81, where the determination is erroneous in fact. It 
is not open to the Commissioner to move to s. 9 (1) of the Land 
emd Income Tax Amendment Act 1949 to fix another and new 

figure which is to be deemed to be the market price which the 
stock realized on the d8y of the sale. So held by the Court of 
Appeal. 

On September 24, 1952, the mortgagee of a farm, who 
also had securities over the live and dead stock, sold the same 
through the Registrar of the Supreme Court under his powers 
of sale by public auction 8s 8 going concern for $21,000. The 
taxpayer was the highest bidder, and became the purchaser. 
There w8s no separate price for the livestock. A week before 
the sale, the livestock w&s valued by stock auctioneers at $6,471. 
In his income-tax return in respect of the income derived by 
him during the year snding March 31, 1953, in which the sale 
w8s held, the taxpayer returned the cost of the stock to him 8s 
g6,471. Pursuant to 8. 5 of the Land and Income Tax Amend- 
ment Act 1926, the price of the stock acquired by the t8xpayer 
w8s determined by the Commissioner of Inland Revenue 8s 
being J24,711 14s. 7d. This sum was determined by apportion- 
ing the tot81 price realized at tho auction sale for the farm land, 
plant, and stock, sold 8s 8 going concern, in proportion to the 
Government valuation of the land, the market value of the 
plant, and the market value of the stock if it had been sold 
separately by suction in the local sale-yards. On an appeal 
from the decision of 8 Magistrate on 8 Case Stated by the Com- 
missioner, Hsnry J. held that the Commissioner’s assessment 
under s. 5 (1) of the Land and Income Tax Amendment Act 
1926, w8s correct, since, as the livestock was not sold for 8 con- 
sideration LL less than the market price or the true value thereof 
on the day of the sale “, s. 9 (1) did not 8pply ; and the tax- 
p8yer w8s not entitled to enter the figure of 66,471 in his return 
of income. On appeal to the Court of Appeal from th8t judg- 
ment, Held, per totam curi8m, 1. That the assessment nmde 
by the Commissioner, invoking s. 5 (1) of the Land and Income 
Tax Amendment Act 1926, w8s soundly msde and no objection 
could be taken to it. 2. That, in any case, applying s. 9 (1) 
of the Land and Income Tex Amendment Act 1949, the price 
realized by the livestock on the day of the sale by public auction 
of the farm as 8 going concern was “ the market price . . . on 
the day of the Sal0 ” 
the s8le was made. 

in the light of the circumstances in which 
Per Turner J., Section 9 (1) applies only 

to voluntary transactions in the nature of a gift and not to 
ordinary business transactions : it does not apply to a s8le 
by public au&ion of 8 farm (including livestock) 8s 8 going 
concern m8de by 8 mortgagee through the Registrar of the 
Supreme Court. 
N.Z.P.C.C. 600, 

(Finch v. Commissioner of Stamp Duties (1929) 
and Commissioner of Stamp Duties v. Card 

[1940] N.Z.L.R. 637, applied.) Apped from the judgment of 
Henry J. [I9561 N.Z.L.R. 799, dismissed. E@e v. Commissioner 
of Inland Revenue. (CA. Wellington. 
Hutchison J. Turner J. McCarthy J.) 

October 11, 1957. 

Income Tax-Rote-winnings--” Asaete ” Method of Aeeess- 
men&-Proof of Eztent to which Such Wininings increased Assets 
taken &to AccountLand and Income Tax Act 1954, 8. 32. 
Where a tctxpayer claims that the Commissioner when applying 
the “ as&s ” method of assessing his income, has included 
race-winnings in the assessable income, it is not sufficient for 
the taxpayer to show that his betting has resulted in his winning 
8 certain sum from his betting in the income year. He must 
show the extent to which such winnings went to increese the 
assets which the Commissioner took into account when assessing 
the income in that year. Unless this is showing, the taxpayer 
completely fails in discharging the onus of proof which the 
statute places on him to show that the Commissioner’s assess- 
ment was wrong, 8nd, if so, what amendment should be made 
to that assessment. Barrett v. Gommia.&ner of Inland Revenue. 
(S.C. Invercargill. 1957. August 9, 27. Henry J.) 

PUBLIC WORKS. 

Compensation for Land taken--Commercial Orchard-Metlwd 
of Valuation of Fruit Trees-Measure of Compensation for Dis- 
turbance and Temporary Loss of production-“ Market value “- 
Finance Act (No. 3) 1944, 8. 29 (I) (b). Where compensation 
is claimed for the loss of an orchard or arises from injurious 
affection in respect of an orchard, the trees 8re a part of the land 
concerned in the claim. Section 29 (1) (b) of the Finance 
Act (No. 3) 1944, which provides that the value of the lend 
for the purposes of compensation is its market value, applies 
to land planted with trees, 8nd, if the trees are to be separ8tely 
valued, to the valuation. of the trees themselves, The trees 
should be valued by refarence to the prices paid on recent sales 
of orchards in the open market, so 8s to determine what part 
of the tot81 price was paid for the trees, and so to arrive at 
the average price paid per tree. By the analysis of 8 sufficient 
number of orchard sales, it should be possible to arrive at 8 
“ m8rket value ” for trees lost through the t8king of the land 
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The answer to I 

PaAV E 
accounting problems 

‘Ihe National “ Sterling ” Accounting Machine Any required description or narration may be 
prepares the payroll, and simultaneously prints typed on it. 
employees’ earnings records. It will print totals of the Gross and Nett pay, 
Gives progressive totals of tax paid to date. Tax, and other Deductions at the end of the 

Gives progressive totals of taxable earnings to 
payroll. 

date for P.A.Y.E. returns. For a demonstration contact any branch of 

ARMSTRONG & SPRINGHALL LTD. 
WellIngton, Auckland, Christchurch, Dunedin, Wbangarei, Hamilton, Qisborne, New Plymouth, Wanganut, Palmerston North, 

bfaStertOn. Lower Hutt, Nelson, Timaro, Inveroarglll, Suva. 

I “STERLING” :::::i $(? w & ACCOUNTING MACHINE 

The National “ Sterling ” 
also multiplies in 



in finance, as in law, depends 

on alertness, specialised know- 

ledge and sound principles. 

Engage the National Bank, with 

over 80 years experience in all 

phases of commercial, farming 

and private finance, to assist 

(South Pacific) Limited 
TOTAL ASSETS 

APPROX. fl MILLION 

you in your banking problems. 

OF NEW ZEALAND LIMITED 

147 BRANCHES AND AGENCIES 
THROUGHOUT NEW ZEALAND. 

Head Otflce : 

Branches at 

Auckland and Christchurch 

The Church Army in New Zealand 
(Church of England) 

(A Society Incorporated u~nder The Religious and Charitable Truete Act, 1908) 

HEADQUARTERS : 90 RICHMOND ROAD, 
AUCKLAND, W.l. 

Preeident : THE MOST REVEREND R. H. OWEN, D.D. 
Primate and Archbishop of New Zealand. 

THE CHURCH ARMY: 

Undertakes Evangelistic and Teaching Missions, 
Provides Sooial Workers for Old People’s Homes, 

Orphanages, Army Camps, Public Works Camps. 
and Prisons, 

Conducts Holiday Camps for Children, 
Trai;;eE;;giste for work in Parishes, and among 

LEGACIES for Special or General Purposes may be 
safely entrusted to- 

A Church AT~LY Sister &th part of her “fcwnily” of orphan children. The Church Army. 

FORM OF BEQUEST: 

” 1 give to the CHURCH ARMY IN NEW ZEALAND SOCIETY of 90 Richmond Road, Auckland, W.l. [Here iltm? 

particulars] and I declare that the receipt of the Honorary Treasurer for the time being or other proper officer of 
the Church Army in New Zealand Society, ahall be sufficient discharge for the same.” 
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or injurious affection. A claimant is entitled to recover any 
expense or loss to which he has been put by reason of being 
disturbed, in addition to the value of his land. He is also 
entitled to be compensated for incidental loss-including loss 
of production and of profit-incurred in connection with a 
business carried on upon the land, but only to the extent of 
his unavoidable net losses after allowing for taxation. (Horn 
v. Sund~rland Corporation [1941] 2 K.B. 26, applied.) Pomona 
Orchard Ltd. v. Minister of Forks and Poverty Bay Catchment 
z;;;:r J(y Valuation Ct. Gisborne. October 17, 1987 

TRANSPORT. 
Offertcee-Motor-vehicle without Current Registration Sticker- 

Period of Grace given to Persons otherwise observing obligations 
before end of Previous Year-Transport Act 1949, s. 15 (1) (b)- 
Motor-vehicles Registration and Licensing Regulations 1949, 
R. 15 (I) (a). The proviso to 8. 15 of the Transport Act 1949 
approves a period of grace for the fixing of a lioence-label to 
those who in all other respects have observed their obligations 
before the expiry of the last licensing period. 
Corporation v. Brady. 

Au&land City 

S.M.) 
(Auckland. 1957. August 15. Spence 

Notification of Chartge of Ownership-Motor-vehicle hired 
ulzder Hire-purchase Agreemeltt-Hirer the new “ Ow-ner “- 
“ Owner “-Transport Act 1949, ss. 2, 26. The effect of s. 26 
of the Transport Act 1949 is that a person who has hired a 
motor-vehicle to another person under a hire-purchase agree- 
ment must notify the name and address of the hirar as the new 
“ owner ” of the motor-vehicle. 
garei. 

Police v. Cocur&o. (Whan- 
1967. July 29. Herd S.M.) 

Offems-Penaltie.s-Detewent Effect--De&-ability of UT& 
formity in Penalties imposed for Similar Offences-Duty of 
Magi&rates ie imposing Penalties for Transport Offences. It 
is never possible to say that a penalty imposed in any one case, 
or even in a series of cases, is other than a very tentative in- 
dication of what the penalty should be in any other. In 
maintaining the independence of judgment of every Magistrate, 
it is inevitable that there will be some degree of variation in 
the conclusions reached by different judicial officers. (Ambard 
v. Attorney-General of Trinidad [1936] 1 All E.R. 705, ; British 
Fame v. MacGregor [1943] 1 All E.R. 33, and Jamieson v. 
Jamieson [1952] 1 All E.R. 875, referred to.) Every Magistrate, 
in imposing penalties, is entitled to the exercise of an inde- 
pendent judgment, but it must be a controlled judgment. He 
must act, not only with impartiality, but also with detachment 
and without feeling. Only the minimum penalty imposed by 
way of punishment which will operate as a deterrent is justi- 
fied, and any excess is unjustified. Consequently, the least 
penalty that will operate as a deterrent is the proper penalty. 
It is desirable, even necessary, that there should be some uni- 
formity in the penalties imposed in respect of similar offences. 
The circumstances pertaining to each case, and to each offender, 
should alone determine the quantum of the penalty. However 
wide a soope may be allowed- to judicial independence, a Magis- 
trate should take notice of, and be influenced by, the penalties 
imposed by his brethren in cases of similar or almost similar 
character so as to secure uniformity of administration. (Law- 
rence and Bullen v. Aflato [1904] A.C. 17 and Rushton v. National 
Coal Board [1953] 1 All E.R. 314, applied. Waldo v. War 
Office [1966] 1 All E.R. 108, referred to.) Fleming and Others 
v. Commissioner of Transport : Wheeler v. Police. (S.C. Hamil- 
ton. September 27, 1967. Finlay J.) 

Third-party Risks Insurance-Claim for Contribution-A 
Common-law Claim to pay Damages on Account of the Accident- 
Holder of Licence driving on Owner’s Orders or with Owner’s 
Perntisaion indemnified as if He were Owner, subject to Exceptions 
applying to Him personally-Transport Act 1949, s. 67 (1)-Law 
Reform Act 1936, s. 17 (I) (c). A claim for contribution by 
one tortfeasor from another under 8. 17 (1) (c) of the Law 
Reform Act 1936 is not an equitable claim, but is a common- 
law claim under the statute. (Stevens v. Collinson [1938] 
N.Z.L.R. 64; [1938] G.L.R. 12, overruled.) Once it is estab- 
lished that the original claim was one for damages for personal 
injury, a claim for contribution under 8. 17 (1) of the Law Re- 
form Act 1936 is itself, for the purposes of 8. 67 (1) of the Trans- 
port Act 1949, a claim 
accident “, i.e., 

“ to pay damages on account of the 
that the person against whom the claim for 

contribution is made should pay such share of the damages 
of the injured person as the Court should hold to be just and 
equitable as between himself and the other tortfeasor. (N.I.M. U. 
Innsurance Co. Ltd. v. Vilea [1939] N.Z.L.R. 981 ; [1939] G.L.R. 
616, and McManaway v. Aird [1947] N.Z.L.R. 90; [1946] 

G.L.R. 441, applied.) The words “indemnified to the same 
extent as if he were the owner ” in 8. 67 (1) of the Transport Act 
1949, give the holder of a motor-driver’s licence who is driving 
“ with the authority of the owner ” an indemnity that is par- 
ticular to such driver, arising, as it were, on a separate statutory 
contract of insurance in his favour, and, subject to the excep- 
tions which apply to him personally ; it is the same indemnity 
as the owner was originally given, subject to exceptions attach- 
ing personally to him. (Digby v. General Accident Fire and Life 
Assurance Corporation Ltd. [1943] A.C. 121 ; [I9421 2 All E.R. 
319, and Richards v. Cox [1943] 1 K.B. 139 ; [1942] 2 All E.R. 
624, applied.) Collinson. v. Wairarapa Automobile Association 
Mutual Insurance Co. (C.A. October 11, 1967. Hutch&son J. 
Turner J. McCarthy J.) 

TRUSTS AND TRUSTEES. 
Duties of Trustees-Income or CapitadTrustees with Powere 

of Absolute Owners-Sale of “ scoria stolte and rough soil ” 
from Land forming Part of Estate-Net Proceeds of Such Sale 
to be regarded as Capital and distributable accordingly. The 
testatrix by her will provided for the sale and conversion of 
her estate and gave to her trustees “ all the powers of absolute 
owners “. 
version, 

She empowered them to postpone sale and con- 
and provided that “the rents interest profits and 

income ” of her unconverted estate were to be paid and applied 
in the same manner and to the same persons entitIed to the 
income from the proceeds of the conversion-namely, all her 
grandchildren living at her death who should attain or had 
attained the age of twenty-five years in such manner that 
the share of each grandson should be double the share of each 
granddaughter. Part of the assets of the estate was a property 
containing large deposits of scorie. The executors, with the 
approbation of all the grandchildren, entered into an agreement 
with a company whereby it agreed to buy scoria stone and 
rough soil from the property at 3s. a oubio yard for a period 
of three years with a right of renewal, which was later exercised. 
On originating summons to determine whether the moneya 
received from the company should be regarded as capital or 
income, Held, 1. That the oontract with the company was 
a ‘grant of a profit a prendre, and in essence, a sale out-and-out 
of a portion of the land, so that the moneys received by the 
trustees represented purchase moneys received in the course 
of the sale and conversion of the land by a method which 
commended itself to the trustees who had been given the powers 
of absolute owners. (CampbeU v. WardZaw 8 App. Cas. 641 ; 
Cfowan v. Christie (1873) L.R. SC. & Div. 273, snd Duke of 
Sutherland v. Heathcota [1892] 1 Ch. 476, applied.) 3. That, 
accordingly, the net proceeds of the scoria stone and soil were 
to be regarded as capital and were distributable accordingly. 
In re McLennan (deceased), McLennan and Others v. McLennan 
and Others. (S.C. Auckland. September 6, 1957. North J.) 

WILL. 
Construction- Trust for ” re-esbblishment in civil life . . . 

of men who have been or are about to be discharged from His 
Majesty’s Military, Naval, or Air Force and/or their children” 
-Clearly expressed Intention to benefit Men who, by Discharge 
had terminated or were about to term&ate War-service--Children 
of Those Servicemen &thin Trust. The primary gift of residuary 
estate in a will was given to trustees upon trust “for the re- 
establishment in civil life of or otherwise howsoever as my 
trustees shall think fit for the benefit of men in New Zealand 
who have been or are about to be discharged from His Majesty’ 
Military Naval or Air Force and/or their children.” On originat- 
ing summons whether the trust constituted a valid charitable 
trust and whether it was applicable for the benefit of children 
of servicemen who had died while in service, McGregor J. held 
(a) that the trust was a valid charitable trust, and (b) that pro- 
vision could not be made pursusnt to the trust for the benefit 
of the children of men who died while serving as members of 
His Majesty’s Military, Naval, or Air Force. On appeal from 
the latter part of that judgment, Held, by the Court of Appeal, 
That there was a clearly expressed intention in cl. 9 of the will 
that the primary intention of the trust was the re-establishment 
in civil life of servicemen who were discharged or who were 
about to be discharged, the servicemen entitled to benefit com- 
prising men in New Zealand who by discharge had terminated 
or were about to terminate their war-service ; and that the 
children who were within the bounty were the children of those 
particular servicemen. Appeal from part of the judgment of 
McGregor J. (relating to the construction of cl. 9 of the will 
of the deceased), dismissed. In re Elgar (Deceased), Rhodes 
and Other8 v. Pharazyn and Another. (GA. Wellington. 1967. 
September 19; October 11. Hutchison J. North J. Turner J. 
Henry J. McCarthy J.) 

(Concluded an p. 388.) 
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INTERNATIONAL LAW: APPLICATION TO OUTER 
SPACE. 

By SIR LESLIE MIINRO, K.C.M.G., K.C.V.O.* 

Mankind is now observing and pondering two 
astounding developments, the use of atomic power 
and the propulsion of the so-called sputnik. An atomic- 
propelled submarine has moved beneath the ice of the 
eo;g. Two satellites continue to circle a wondering 

I propose, in the light of the developments of modern 
science, to discuss with you their impact on inter- 
national law in respect of the law of the sea and of 
such law as should apply to outer space. 

The circling of the world by a satellite launched by 
man marks an epoch in scientific achievement. It is 
indeed one of the most marvellous in his long ascent 
from the limitations of his existence. Man through his 
own skilful creation has penetrated a part of the 
universe not, it is true, beyond the range of his dreams 
but certainly hitherto beyond his powers of investiga- 
tion. It is a moment for humility and hope. Achieve- 
ments such as this should rightly benefit all humanity. 
To Russian scientists all praise will go for their success. 
To mankind their success is a challenge to further 
ventures into the unknown for the good of all. The 
beneficent use of this astounding development opens 
new visions to new fields of knowledge, indeed of access 
to the moon and perhaps eventually to the stars. 

One thing we have learnt from the experience of recent 
years : the word “ impossible ” no longer belongs to 
the dictionary of scientists. Achievement has out- 
run the caution of prophecy. 

. Let us hope that in this time of suspicion and division 
we can all learn to share the benefit of the discoveries 
and achievements which in good and wise hands can 
benefit us all and in bad hands can ruin us all. 

At this time, Arnold Toynbee’s observations are of 
particular pertinence : “ Man’s intellectual and techno- 
logical achievements have been important to him, 
not in themselves, but only in so far as they have 
force him to face, and grapple with, moral issues which 
he might have managed to go on shirking. Modern 
science has thus raised moral issues of profound im- 
portance but it has not and could not have made any 
contribution towards solving them.” 

Accordingly, the more through science we gain 
knowledge and some control of the universe, the greater 
and more compelling the necessity for us to learn- 
nations, men and women-the art of living together in 
toleration and understanding. Law must play its part, 

One area in which the problems created by techno- 
logical achievement urgently require international co- 
operation is the law of the sea. It is natural to think 
of the law of the sea as one of the older, more stable 
parts of international law, going back to medieval 
times at least. Though its foundations do lie deep in 
the past, the development of modern techniques makes 
it necessary to develop new legal principles if we are 
to avoid international friction. 

Governments and peoples more than ever before 

* An Address to the Jersey State Bar Assooiation at Hotel 
Bern&y-Carter&, Asbury Park, New Jersey, on November 22. 

can exercise effective control over the surface of the sea, 
and exploit the fisheries and other living resources in 
the sea, and use the natural wealth in the sea-bed and 
its subsoil. These advances have produced a set of new 
problems and needs somewhat different from those 
whioh were met by the old-established rules of inter- 
national law. If the exercise of the new techniques is 
not to become a source of confusion and international 
tension, rules must be worked out which will ade- 
quately balance the interests of individual countries 
against the interests of the international community a.s a 
whole. 

One important problem is the width of the terri- 
torial sea. Fifty years ago it seemed to many legal 
scholars that international law contained firm rules on 
this point, laying down precisely how far States could 
go from their coasts in exercising their sovereignty, 
and what kinds of exercises of sovereignty were per- 
missible. Since then, however, many countries have 
found it both possible and desirable to extend their 
control beyond what the old writers considered they 
were entitled to. The result has been a growing body 
of national legislation claiming a greater width of the 
territorial sea than was usually the case in the past. 
These claims sometimes conflict, and tend also to limit 
the principle of freedom of the seas, which has been 
enshrined in international law at least since the time 
of Grotius. 

Another new problem is the continental shelf, which 
as a legal concept has been brought into being since 
the end of the Second World War. It’ is now possible 
in some areas of the world to exploit the resources of 
the sea-bed and its subsoil even beyond the limits of 
the territorial sea. In this field the body of international 
legislation has grown with an almost explosive rapidity 
but the growth has been disorderly, In the absence of 
any accepted legal Jimitations on international claims, 
there have been conflicting claims which must be a 
source of future friction unless something is now done 
to regularize the situation. 

The development of modern techniques also makes 
necessary the development of new rules on the con- 
servation of the living resources of the sea. It used to 
be assumed that fisheries resources were boundless, 
and that men could never substantially reduce them. 
But as fishing techniques have improved, this assump- 
tion has proved wrong ; the sea, like any other store- 
house of natural wealth, can be exhausted. To prevent 
such a serious loss, international and national action 
on the high seas, as well as on the territorial sea, on 
the basis of recognized rules, is essential. 

It is encouraging that steps are now being taken in 
the United Nations toward the solution of these and 
other problems of the law of the sea. Early this year 
the General Assembly called a diplomatic conference 
to meet in Geneva between the end of February and 
the end of April 1968, to examine the law of the sea, 
The Conference will have before it a report of the Inter- 
national Law Commission containing articles, with 
commentaries, on the various parts of the international 
law of the sea. The conference has been asked to embody 
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Wellington Social Club for the Blind 
Incorporated 

37 DIXON STEEET. 

WELLINGTON. 

THIS CLUB is organised and controlled by the blind people 
themselves for the benefit of all blind people and is 
established : 

1. To afford the means of social intercourse for blind 
people ; 

2. To afford facilities for blind people to meet one 
another and entertain their friends ; 

3. To organise and provide the means of recreation 
and entertainment for blind people. 

With the exception of a nominal scllary paid a recep- 
tionist, all work done by the officers of this Club is on 
an honorary basis. 

The Club is in need of a building of its own, owing to 
increasing incidence of blindness, to enable it to expand 
its work. 
received. 

Legacies would therefore be most gratefully 

FORM OF BEQUEST : 

I GIVE AND BEQUEATH the sum of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
to THE WELLINGTON SOCIAL CLUB FOR TEE BLIND IN- 
CORPOFWIED for the general purposes of the Club 
AND I DIBZOT that the reoeipt of the Searetary for the 
time being of the said Club shall be a good and proper 
discharge to my Trustee in respeot thereof. 

I 

THE CITATION OF STATUTES 
and 

THE CITATION OF CASES 
BY 

J. P. KAVANAGH 

A Barrister of the Supreme Court of NewZealand 
Editor of the NEW ZEALAND LAW REPORTS. 

The correct method of citation of statutes and 
cases in Court saves time and vexation to others- 
not only to the Judges, but also to all, who, in one 
way or another, are concerned to follow up the 
cited references. 

This useful little handbook gives the correct 
method of citation and will prove a helpful guide 
to both practitioner and student alike. 

Cash Price - - 5s., post free. 

Availubk from- 

BUTTERWORTH & CO. (AUSTRALIA) LTD. 

49-51 BALLANCE ST.,C.P.I.BOX 472, WELLINGTON 

35 HIGH ST., C.P.O. Box 424, AUUKLAND. 

3 
WHICH WILL YOU#? FAMILY INHERIT 

AN ESTATE INTACT? 
OR 

6 AN ESTATE + A MORTGAGE? 
BUY PROTECTION WHILE YOU ARE ABLE ON THE 

MOST FAVOURABLE TERMS FROM 

THE 
FUNDS AVAILABLE FOB hVEST- 

MENT ON SEOUBITY OB DE~IR- 

ABLE HOMES, FAR- AND BUSI- 

NESS PIUXISES. NATIONAL MUTUAL 
It pays to be a member of this 
progressive, purely mutual As- 

LIFE ASSOCIATION OF AUSTRALASIA LIMITED 
sociation which transacts life 

Incorporated in Australia, 1869, ‘and a Lea&w in Life Assurance since then. 

assurmce in all its forms, New Zealand Directors : 
including Group and Staff SIR JOHN ILOTT (Chairman) ; D. P. ALEXAND=; SIS ROBEBT MAOALIS~B; G. D. STEWAWL 
Superannuation AT Low RATF,S Manager for New Z&d : S. R. ELLIS. 
OF PPJsMImi. Head Offim for New Zehd : Customhouse Quay, Wellington. 

District Offices and New Businem Repmeentatives throughout New Zealand. 
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READY SHORTLY 

INDEX TO TAX CASES 
Volumes l-35 (18754955) 

This INDEX is entirely new and up-to-date ; it covers Volumes 1 to 35 of 
ENGLISH TAX CASES, providing a complete key to every case reported 
in the series during the past eighty years, apart from obsolete matter. 

The INDEX constitutes the perfect quick-reference guide to the subject-matter 
covered by tax case decisions during the period 1875-1955. By using this 
INDEX you can see at once exactly what cases have been decided on any 
particular aspect of tax law, and you can save yourself a great deal of wearl- 
some reading and searching through law reports, 

Price 57s. 6d. Cash 

BUTTERWORTH & CO. (AUSTRALIA) LIMITED 

49 Ballanee Street, WELLINGTON. 36 High Street, AUCKLAND. 

N.Z. TRUST BOARD FOR HOME SCHOOLS FOR CURATIVE 
EDUCATION 

REGISTERED UNDER THE RELIGIOUS CHARITABLE AND EDUCATIONAL TRUSTS ACT 1908. 

THE aim of this Trust is to establish throughout New Zealand Home Sohools wherein INTELLECTUALLY 
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the results of its work in one or more international 
conventions or such other instruments as it may deem 
appropriate. Its mandate is to take account not only 
of the legal but also of the technical, biological, 
economic and political aspects of the problem, and there- 
by to arrive at sound and durable solutions. 

The Conference on the Law of the Sea will be the 
first time the United Nations has used the method of 
a special diplomatic conference to clarify a field of 
international law. The method has, however, been 
used before, notably at the Hague Conference of 1930 
for the Codification of International Law, which was 
called under the auspices of the League of Nations. 
The Hague Conference had before it a considerable 
number of different fields of international law for 
codification. Though the work done in connection with 
it was valuable, the Hague Conference was not a success 
in terms of drafting conventions or having them generally 
accepted. It is too early to make predictions about the 
Geneva Conference of 1958, but there are reasons for 
hoping it will achieve a greater measure of success 
than the Hague Conference. 

The discussion of the law of the sea leads naturally 
to an analogous question that is now uppermost in 
our minds and which arises out of the fact that the 
Union of Soviet Socialist Republics has recently pro- 
pelled two satellites into space. I have referred to 
this as a great achievement, which it unquestionably is, 
and have at the same time pointed out that it raises 
even greater problems in the field of international 
understanding. 

The same human mind which has conceived and 
developed the instruments for investigation and ex- 
ploration with which we are now preoccupied must 
not fail to find solutions for the problems in the art of 
toleration and understanding evoked thereby. Thus, 
while scientists intensify their efforts to exploit fully 
the newly-uncovered pathways to greater under- 
standing of our universe, it behoves us as lawyers 
to ponder what those problems might be, how previous 
concepts must be adapted to new developments and 
what new ones must be developed. 

This, then, is the problem now before us : to de- 
termine the legal order which should apply to outer 
space. In approaching a new problem, we tend to 
look around for similar situations to see how they were 
dealt with and the extent to which the solution adopted 
might apply to the present problem. Although we 
probably will not find much guidance in the rules 
which have been laid down for the selection of a Miss 
Universe, an event which I understand regularly takes 
place in Long 3each, California, we are perhaps for- 
tunate that extensive thought ha.s been given to the 
problem of sovereignty over t,he air space above the 
territory of a state and the question of the regime of 
the high seas. 

This brings us first to the principles which have 
developed concerning sovereignty over the air. [Do- 
minion or ownership over the air space has long been 
a subject of interest to man.] It seems quite natural 
that a landowner should want to know whether the 
air above his property belongs to him. Ancient Roman 
law had an answer to this question, and the answer 
was yes. The question was probably pointless for the 
most part in early days, but came to have significance 
for states with the Wright Brothers’ first flight. At 
the beginning of this century, a convention was drafted 
by Paul Fauchille which would have made the air free 
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to commerce and travel in the same way as the sea. 
Provision was made for national security measures, 
but there was no intention to give any nation plenary 
rights over the air. 

The proposal, although adopted in modified form by 
the Institute of International Law at its 1906 meeting, 
never became an international convention, and was 
disregarded by states during the First World War. 
Sovereignty over the air space above its territory was 
claimed by each nation, and the Netherlands, acting on 
this basis, went so far as to intern German airships 
and their crews when forced down in Netherlands 
territory. The Netherlands Government acted with the 
acquiescence of the German Government, at least as 
to incidents occurring later than December 1916. 

Aft,er the First World War, absolute sovereignty 
over air space came to be recognized in the Paris Con- 
vention for the Regulation of Air Navigation (lQlQ), 
which declared that “ . . . every Power has complete 
and exclusive sovereignty over the air space above its 
territory.” The question assumed even greater im- 
portance during the Second World War a.s a result of 
the decisive role played by aircraft in that war. In 
December 1944, toward the end of the Second World 
War, a Convention on International Civil Aviation was 
concluded in Chicago. It provided that “ every state 
has complete and exclusive sovereignty over the air 
space above its territory “, and that “ no aircraft 
capable of being flown without a pilot shall be flown 
without a pilot over the territory of a contracting state 
without special authorization by that state and in accord- 
ance with the terms of such authorization.” This Agree- 
ment has so far been ratified by 69 nations. 

It seems well-established in contemporary inter-: 
national law that every state has sovereignty over the 
air space above its territory, thus setting a general 
limit on the upper extent of state sovereignty. It 
also seems clear that no generally-accepted legal basis 
presently exists for a state to claim sovereignty over 
outer space. However, the question of the precise 
upward limit of sovereignty does not end there, for the 
term “ air space ” itself has yet to be preciseIy defined. 

Since the term is used in aviation treaties, the pro- 
posal has been made that it be defined in the light of 
the purposes and intent of those treaties. Under this 
proposal, “ air space ” would be understood as referring 
to that part of the atmosphere which contains enough 
air to “ lift ” aircraft, with state sovereignty extending 
to that height. Others have proposed that sovereignty 
should extend upward to 300 miles, the part lying above 
“ air space ” to be designated “ contiguous space.‘.’ 
Still another proposal would have sovereignty extend 
to the limits of all flight, a proposal based on the 
danger asserted to subjacent states. However, most 
of those who have expressed views on this point have 
tended to the theory that outer space should be excluded 
from national sovereignty for such reasons as the 
difficulty of defining areas in outer space which would 
correspond to the territory of a state on the earth. 
Those who hold this view usually suggest that outer 
space should be made subject to a legal order similar 
to that applying to the high seas. 

Aside from outer space itself, questions will un- 
doubtedly arise as to sovereignty over celestial bodies 
which may be reached by man in the foreseeable future. 
Consideration would need to be given to whether or not 
such celestial bodies should be regarded as subject to 
claims of sovereignty and if so as to whether the rules 
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of international law regarding discovery and occupation, 
conquest and cession should be made applicable to such 
celestial bodies. Space ships too would presumably 
need to be subjected to some legal order, and this 
raises the question of the applicability of present laws, 
both national and international, regarding aircraft and 
seagoing vessels. 

If nations can willingly meet to discuss the law of the 
sea, as in the Conference on the Law of the Sea referred 
to above, it seems reasonable to expect that they can 
do the same with respect to outer space. This view 
finds support in the fact that a scientific conference 
was held recently in Geneva on t.he subject of atomic 
energy, and that nations are co-operating and have 
agreed to exchange information on the subject known 
as the International Geophysical Year. The Inter- 
national Geophysical Year is significant not only as a 
demonstration of how much co-operation may he 
expected between states on the scientific aspects of 
problem8 affecting outer space but also as evidence of 
the extent to which recognition has been given to the 
principle that sovereignty over air space does not 
extend to outer space. The intention of some of the 
participating nations to fire satellites which would 
orbit around the earth were widely publicized ; it does 
not require much imagination to realize that the orbits 
of such satellites would take them over most or all 
of the states of the world. Yet this possibility has not 
evoked any protests that the firing of such satellites 
would involve violations of the sovereignty of the 
terreetrial states over which they would pass. 

As to the actual convening of state8 on problem8 
raised by recent and imminent ventures into outer 
space, I believe that the United Nations is the proper 
forum for necessary discussion. First of au, it is pecu- 

liarly equipped to provide small powers with an oppor- 
tunity to be heard. Although it is undeniable that 
primary responsibility for the settlement of such 
matters rests on the Great Powers, any steps taken 
by them would necessarily affect the smaller one8 and 
I therefore believe, both personally and as representa- 
tive of a small power, that they definitely should be 
heard. Public opinion throughout the world must not 
be overlooked, and citizens of a small country must 
be given an equal chance as citizens of a big country 
to make their feelings known on such important matters. 

Choice of the United Nation8 as the forum for the 
consideration of problems relating to outer space is 
also supported by the identity between its purposes 
and principles and the purposes and principles which 
must govern any international consideration of such 
problems. If one or more nat,ions have achieved some- . 
t.hing which can take us into outer space, the peaceful 
use of such a device must he aseured, and this through 
some programme of international control. Further, 
the benefits derived from such devices must be shared . 
by all nations, in keeping with the growing tendency 
of international sharing of advances in the scientific 
field, a tendency which ha,s been accentuated in the 
field of atomic energy and in the arrangements adopted 
for the International Geophysical Year. 

I believe that the near future will see us proceeding, 
whether out of necessity or free choice, along the lines 
I have suggested. Failure to do so would surely lead 
to spatial anarchy and render futile all the advances 
in science we are witnessing today. The realization 
that progress in international toleration and under 
standing must not be permitted to lag behind our 
advance8 in science will, I am sure, result in the timely 
achievement of a proper balance between the two. 

DIFFICULTIES AND COMPLEXITIES AS TO TITLE TO 
LAND IN NEW ZEALAND. 
IV. Title to the Bed of the Arahura River : Fishing 

Rights of Maoris. 

By E. C. ADAMS, I.S.O., LL.M. 

It will be recollected that in the 8econd article of the Coal-mines Act 1925 “, the section which came so 
this series I dealt with IXghton’s case [1955] N.Z.L.R. much under discussion, with so little result, in .Lei@olz’s 

I 

750, where the Court of Appeal thought that, in the 
abtbsence of any special statutory provision, the District 
Land Registrar should not, in a certificate of title for 
land bounded by a river or stre&m. insert a note as 
to whether or not the title extended to the middle 
of the river or stream---ad medium jilum aquas. The 
Court based its opinion on the difficulties occasioned 
by 8. 206 of the Coal-mines Act 1925, the provisions 
of the River Boards Act 1908, and of s. 35 of the Crown 
Grant8 Act 1908. In Iwpector of Fisheries v. Ihaia 
Weepu [1956] N.Z.L.R. 920, the Supreme Court had 
to deal with the title to the bed of the Arahura River 
of which the Public Trustee was registered proprietor 
by virtue of a statutory direction, 8. 62 of the Native 
Land Amendment and Native Land Claims Amend- 
ment Act 1927. As stated by counsel for the informant, 
this statutory provision ” was motivated by fears 
that had arisen in regard to the possible effect, in 
relation to the bed of the Arahura River, of s. 206 of 

ca8e. For those fears, I can personally vouch;for at 
the time of the first application by the Maori Trustee 
for a title to the bed of the Arahura River and at the 
date of the issue of the certificate of title thereto I 
happened to be the District Land Registrar for West- 
land. I think that Leighton’s case show8 that the 
doubts and fears were fully justified. 

The Arahura River, of a total length of 35 miles, 
flows north-westwards from the Southern Alp8 to the 
Tasman Ocean, where it enters the sea about five 
miles north of the town of Hokitika. The river is 
famous for its treasures of greenstone, and is renowned 
in Maori tradition. 

For the earlier history of the reserve, reference may 
be made to the judgment of Sir Robert Stout C.J. in 
In re Beare and Perry’s A~$icution (1900) 2 G.L.R. 
242, in which the learned Chief Justice held that the 
bed of the Arahura River within the Reserve ww not 
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then Crown land, and accordingly could not be the 
subject of licences or leases granted under the Mining 
Act 1898. In the course of his judgment, he outlined 
the position of the then title to the Arahura Maori 
Reserve as at 1900 : 

It is clear that the river is not either a public highway or 
such a navigable river as makes the bed of the river Crown 
lands. At places and at times a canoe or boat may be used 
on the river but that is ah. At the mouth of the river the 
tide backs the flowing stream, but even near the mouth it 
is a shallow river, only fit to be used occasionally by boats 
or canoes. The Native Reserve is on both sides of the river, 
from its mouth up to Mount Tuhua, and the Public Trustee* 
has exercised proprietary rights in the river, leasing the 
islands, etc. It has been held in the Colonies that the 
English law as to watercourses applies and tlrat the bed of olt 
unnavigable stream belongs to the proprietors on each side. . . . 
The bed of the stream or non-navigable river within the 
reserve is not therefore Crown land, and not being Crown 
land, the Warden cannot issue any licences or leases to mine 
in the bed of the river within the said. Reserve by dredging 
or otherwise. 

c4puke. But in navigable rivers the proprietors of the land 
on either side have it not ; the fishing is common ; it is 
p&ma facie in the King, and is publia. 

At common law, too, the right to take fresh wa,ter 
fish is a recognized profit a prendre : Xtroud’s Law of 
Easements, 14, 15, 185 ; 12 Halsbury’s I&zws of Engldnd 
3rd ed., p. 620, para. 1350. But, in New Zealand 
the common 1a.w appears to have been altered in his, 
respect ; for s. 89 of the Fisheries Act 1908, provides 
that it shall not be lawful for any person to sell or 
let t,he right to fish in any waters. 

The question before the Court in Inspector of Fisheries 
v. Ihaia Weepu, (supru), was : 

Whether or not the Fisheries Act 1908 applies to that 
part of the Arahura River which is situate within the bounds 
of the Arahura Nat,& Reserve No. 30 which is part of the 
land included in Certificate of Title Volume 30, Folio 36, 
Westland Registry. 

The Regulations in question, the Whitebait Fishing 

From the ATTORNEY-GENERAL. 

U PON resuming the honourable office of Attorney- 
General at a time when practitioners aye looking 

forward to the close of a year of hard work, I grate- 
fully accept the opportunity afforded me by the 
NEW ZEALAND LAW JOURNAL to wish them all a 
Happy Christmas and New Year. 

That membership of the legal profession wn- 
stituted a happy brotherhood is the most enduring 
memory of my previous term of office, and the 
knowleo!ge that I shall have the goodwill and assist- 
ante of all members causes me to take up the work 
with especial pleasure. It is hard to think of other 

work so intimately related to the whole framework of 
society as is the law. 

I hue always found the profession ready to en- 
sure that the traditions and experience of which it 
is the especial repository are made available for the 
public well-being ; and I assure members of my 
best endeuvours in w-operation with them to that 
end. 

H. G. R. JIASON. 

Attorney-General’s Office, 
Wellington. 

The Arahura River may not be a navigable river 
like its nearest neighbour, the Hokitika River ; but, 
like all rivers in Westland, it breeds whitebait in good 
measure, and whitebait is a tasty morsel to most of 
us and of great commercial value to the West Coasters. 
And this case, Inspector of Fisheries v. Ihuia Weepu, 
was about whitebait (a prosecution under the White- 
bait Fishing Regulations 1951 (S.R. 1951/198) ), and, 
once again, the nature and effect of the Treaty of 
Waitangi had to be considered by t,he Court. 

There were three informations against the defendants, 
two Maoris, who, it is reasonable to suppose, were both 
beneficially entitled to receive a share of the rentals 
coming in from the Reserve. They were accused of 
using in the course of fishing for whitebait, nets, 
contrivances and devices not in accordance with the 
Regulations. 

Lord Mansfield thus stated the common law as to 
the rights of fishing or piscary : 

The rule of law is uniform. In rivers not navigable the 
proprietors of the land have the right of fishing on their 
respective sides ; and it generally extends ad medium j&m 

* Now, the Maori Trustee exercises authority over Maori 
reserves. 

Regulations 1951 (S.R. 1951/198), were made under 
the Fisheries Act 1908. The defence relied wholly 
on s. 77 (2) of that Act, which reads as follows : 

Nothing in this Part of this Aot shall affect any existing 
Maori fishing rights. 

The question before the Court therefore narrowed 
down to this. 
fishing rights ? ” 

What, then, are “ existing Maori 
There is no definition to be found 

in that Act or elsewhere. The only kind of right 
suggested in the argument was based on the allegation 
that a Maori fishery existed in the Arahura Reserve 
at the time of the Treaty of Waitangi in 1840, to which 
defendants had become entitled as successors to ancest- 
ors by whom it was then exercised, and which was 
preserved by the Second Article of the Treaty : 
6 Reprint of the Public Acts of New Zealand, 1908 to 
1931, 101. That article confirmed and guaranteed 
to the Maoris 

the full exclusive and undisturbed possession of their Lands 
and Estates Forests, Fisheries, and other properties which 
they may collectively or individually possess so long as it 
is their wish and desire to retain the same in their posse&on. 

As pointed out, however, the nature of the rights 
arising from the Treaty of Waitangi are not legal 
rights in the full sense of those words, and to describe 
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them as rights is really a, misnomer. F. B. Ada,ms J., 
at p. 925, continued : 

It is trite law that the Treaty of Waitangi confers no rights 
cognizable in a court of law : Waipctpakura v. Hempton 
(1914) 33 N.Z.L.R. 1065, 1071; 17 G.L.R. 82, 86; Hoani 
Te Heuheu Tukino v. Aotea District Maori Land Board 
[I9411 N.Z.L.R. 590, 597. For some purposes the Courts 
may take a cognizance of right,s preserved by the Treaty : 
iVireah.a Tamaki v. Baker (1901) N.Z.P.C.C. 371 ; but, in 
the absence of statutory provision, a legal claim against the 
Crown cannot be founded on the Treaty. It is now expressly 
so enacted in s. 155 of the Maori Affairs Act 1953 in regard 
to the Maori customary title to land. It may be open to 
doubt whether a mere right of fishery comes within that 
provision ; but, whether it does or not, the rule is the same. 
80 long as any lands over which Maoris possess customary 
rights protected by the Treaty remain vested in t,he Crown, 
the Crown permits the exercise of those rights, and the Maori 
title rests on the sufferance of the Crown as proprietor of 
the lands. The continuing existence of such rights must 
necessarily depend upon the continuing power of the Crown 
as proprietor to give effect to them ; or where the title to 
the lands has passed from the Crown, upon their preservation 
by statute or by some other device. 

Therefore, His Honour thought that, so long as the 
banks and bed of the Arahura River had remained 
vested in the Crown, the Crown could have, by its 
leave and licence, permitted the exercise thereover of 
Maori fishing rights (if any) coming within the provisions 
of the Treaty, and it could well be said that such 
rights were “ existing Maori fishing rights ” wit’hin 
the meaning of s. 77 (2) of the Fisheries Act 1908. 
But, since at the latest the title to the banks and bed 
of the Arahura River passed to the Maori Trustee 
from’the Crown when the certificate of t,itle was issued 
to the Maori Trustee, s. 77 (2) of the Fisheries Act 1908 
cannot be construed as rendering Maori fishing rights 
existing when that Act came into force indestructible, 
or as permitting Maoris to fish in cont,ravention of 
that statute a,fter they have ceased to possess any 
right that can properly be described as an “ existing 
Maori fishing right “. 

It followed, therefore, that the defendants in the 
instant case were bound by the Whitebait Fishing 
Regulations, unless, indeed, they could substantiate 
the existence of fishing rights of a kind not yet revealed 
but founded on some title other than the Treaty of 
Waitangi and this they could not do. 

Counsel for the defendants had submitted that the 
purpose of the issue of the certificate of title to the 
Maori Trustee was merely to protect the Maoris in 
respect of their rights in and to the soil and minerals, 
and that fishing rights were of a different character, 
being only a minor incident of the ownership of the 
lands and capable of a separate existence after the 
issue of the certificate of title. But the learned Judge, 
at p. 926, rejected that contention. He said : 

All rights of fishery must in my opinion be regarded as 
included in the title to the lands conferred by the certificate. 
A fishing right can no doubt become dissevered from the 
ownership of the soil, but it is “ in its nature a profit of 
the soil and dependent upon, and an incident of the ownership 
of the soil ” : 15 Halebury’s Laws of England, 2nd ed., 47. 

Viewing the matter from a more technical point of view, 
the estate of the registered proprietor named in the certificate 
of title is paramount, and overrides any pre-existing estate 
or interest in the land (Land Transfer Act 1952, s. 62). A 
Maori fishing right, resting solely on the Treaty of Waitangi, 
cannot well be an ” easement ” which might be regarded 
as “ omitted ” within the meaning of para. (b) of that 
section. The certificate has the force and effect of a Crown 
grant : s. 12. 

Thus His Honour solves the problem by applying 
one of the fundamental principles of the Torrens 
system-the indefeasability of the estate of the regis- 
tered proprietor. To my knowledge, this is the first 
time that s. 62 of the Land Transfer Act 1952 has been 
applied to the “ rights ” conferred by the Treaty of 
Waitangi. This point will immediately be recognized 
by the conveyancer and real property lawyer as of 
great importance, and there can be no doubt that His 
Honour’s application of the section is the correct one. 

The definition of ” Land ” in the Land Transfer 
Act 1952 is certainly rather quaint : 

“ Land ” includes messuages, tenements, and heredita- 
merits, corporeal and incorporeal, of every kind and des- 
cription, and every estate or interest therein, together with 
all paths, passages, ways, waters, watercourses, liberties, 
easements, and privileges thereunto appertaining, plantations, 
gardens, mines, minerals, and quarries, and all trees and 
timber thereon, or thereunder lying or being, unless specially 
excepted. 

And s. 62 (b) of the Land Transfer Act 1952 provides 
that : 

62. Notwithstanding the existence in any other person of 
any estate or interest, whether derived by grant from the 
Crown or otherwise, which but for that Act might be held 
to be paramount or to have priority, the registered proprietor 
of land or of any estate or interest in land under the provisions 
of that Act shall, except in case of fraud, hold the same 
subject to such encumbrances, liens, estates, or interests aa 
may be notified on the folium of the register constituted 
by the grant or certificate of title of the land, but absolutely 
free from all other encumbrances, liens, estates, or interests 
whatsoever, 

(b) except eo far as regards the omission OT misdescription of 
any right of way or other easement created in or existing upon. 
any land. 

Therefore, the position appears to be that whatever 
rights of fishing riparian owners of land may have 
in New Zealand pass with their certificates of title and 
are included therein, but such rights are subject to 
statutory obligations and disabilities, for example, the 
obligation to obey the Whitebait Regulations, and the 
disability (s. 89 of the Fisheries Act 1908) to grant 
rights of piscary to third persons. 

THE NEW COURT OF APPEAL. 

Sittings : February to April. 

Sittings of the Court of Appeal will be held in the 
Supreme Courthouse, Wellington, at 11 a.m. on the 
followihg days : 

Monday, February 17, 1958 ; 

Monday, March 17, 1958; 

Monday, April 21, 1958 ; 

and on such other days and at such other times as the 
Court may from time to time appoint. 

Rule 9 of the Court of Appeal Rules 1955 sets out 
the time and mode of setting down appeals for hearing 
at those Sittings. 
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WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Social Service Council of the 
Diocese of Christchurch. 

Chaimm: REV. H. A. CHILD& 
VIOAR OB ST. MARYS, KARORI. 

TEUZ BOARD solicite the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies 
affiliated to the Board, namely :- 

INCORPORATED BY ACT OB PARLIAXENT. 1962 

CHURCH HOUSE, 173 CASHEL STREET 

CHRISTCHURCH 

Warden : The Right Rev. A. K. WARREN 
Bishop of Christchurch 

All Saints Children’s Home, Palmer&on North. 

Anglioan Boys Homes Society, Diocese of Wellington, 
Trust Board : administering Boys Homes at Lower Hutt, 
and “ Sedgley.” Masterton. 

Church of England Men’s Society : Hospital Visitation. 
“ Flying Angel ” Mission to Seamen, Wellington. 
Girls Friendly Society Hostel, Wellington. 

St. Barnabas Babies Home, Seatoun. 
St. Marys Guild, administering Homes for Toddlers 

and Aged Women at Karori. 
Wellington City Mission. 

ALL DONATIONS m BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Donations and Bequests may be earmarked for any 
Sooiety affiliated to the Board, and residuary bequests 
subject to life interests, are as welcome as immediate gifts. 

Full information will be fumiahed gladly on application to : 

MRS W. G. BEAR, 
Hon. Seoretrrry, 

P.O. Box 82. LOSER HUTT. 

The Council was constituted by a Private Act which 
amalgamated St. Saviour’s Guild, The Anglican Society 
of the Friends of the Aged and St. Anne’s Guild. 

The Council’s present work is: 

1. Care of children in cottage homes. 

2. Provision of homes for the aged. 

3. Personal case work of various kinds by trained 
social workers. 

Both the volume and range of activities will be ex- 
panded as funds permit. 

Solicitors and trustees are advised that bequests may 
be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome ss 

immediete gifts. 
The following sample form of bequest can be modified 

to meet the wishes of testatom. 

. “ I give and bequeath the sum of E to 
the Social Service Council of the Dioceee of Chrietchurch 
for the genernl purposes of the Council.” 

THE 
AUCKLAND pog+~m 

LEPERS’ TRUST BOARD 

SAILORS’ % &e 
HOME @ 

Established-1885 

Supplies 19,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

l Samaritan Fund 

0 Rebuilding Fund 

En&&a much welcomed : 

&fanagement : Mr. & Mrs. H. L. Dyer, 
‘Phone - 41-239, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

Secretary : Alan Thomson, J.P., B.Com.. 
P.O. BOX 700, 

AUCKLAND. 
‘Phone - 41-934. 

Leprosy is prevalent throughout the South 

Pacific. We need your help to cure this 

disease. Please send your DONATIONS to: 

P. 1. TWOMEY, M.&E., “Leper Man,” 

Secretary, LEPERS’ TRUST BOARD INC., 

Christchurch. I..20 
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A worthy bequest for 

YOUTH WORK . . . 

THE 
Wellington, (Incorporated). 

-- 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 
THE Y.M.C.A.‘s main object is to provide leadership 

training for the boys and young men of to-day . . . the 
future leaders of to-morrow. This is made available to 
youth by a properly organised scheme which offers all. 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in New Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 

cau ouly be dono as funds become available. 

of the Dominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

114, THE TERRACE. WELLINGTON, or 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an Undenominational lnter- 
national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 
Our present building is so inadequate as 
to hamper the development of our work. 

WE NEEDf50,OOO before the proposed 
New Building can be commenced. 

YOUR LOCALYOUNG MEN’S CHRiSTIAN ASSOCIATION Gonerd Secrettary, 
Y. W.C.A., 

&VTB may also be marked for endowment purposes 
or general use. 

6. Buuloott Street, 
Welliflgton. 

‘resident : 
<et Royal Highness. 
The Princess Margaret. 

‘atmn : 
4er Maiesty Queen Elizabeth, 
he Queen Mother 

q.7,. President Barnardo Helpers’ 
.eague : 
4cr Excellency Vicountess 
zobham 

OBJECT : 

“The Advancement of Chrlst’l 
Kingdom zamoog Boys sod the Pro- 
motion of Hablts of Obedience, 
Reverence, Dlscipliue, Self 1tespect. 
and all that tends towards a true 
Christian rtfanlinesl.’ 

Founded in 1883~the first Youth Movement founded. 

DR. BARNARDO’S HOMES Is lntertiational and Interdenominational. 

Charter : “ No Destitute Child Ever Refused Ad- 
mission.” 

Neither Nationalised nor Subsidised. Still dependent 
on Voluntary Gifts and Legacies. 

The NINE YEAR PLAN for Boys . . . 
8-12 in the Juniors--The Life Boys. 

l&l8 in the Seniors-The Boys’ Brigade. 

A character building movement. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

LEGACIES A3D BEQUESTS, NO LONQER SUBJECT 

TO SUCOESSION DUTIES, GRATEFULLY REOEIVED. 

London Headquarters : 18-26 STEPNEY CAUSEWAY, E.1 
N. 2. Heudquarters : 62 THE TERRACIE, WELLINGTON. 

For further information write 

FORM OF BEQUEST: 

“I GIVE AND BEQUEATE unto the Boye’ Ilrigede, Now 
Zealand Dominion Council Incorporated, National Chambera, 
22 Customhouse Quay, Wellington, for the general porposr of the 
Brigade, (Lsrs inrctt details 01 Ieuacu or bemust) and I direct that 
the receipt of the Secretary for the time being or the receipt of 
sny other proper officer of the Brigade shall be a good and 
suffloieot discharge for the 88me: 

For i~ofma&on, wri& tu 

TEE i3ECRBTABY, 
P.O. Box 1408. WELLlIPTON. 

THE SEOIUETABY, P.O. Box 899, WELLINGTON. 
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PAGES FROM THE PAST. 
IV, The Irreconcilables. Barton v, The Benoh or 

Vice-Versa 2 

By R. J. 

(Comludsd from p. 370.) 

THE BAR'S VIEW. 

But that was not the whole of the sorry recital. 
With his second petition barely in the hands of the 
Colonial Secretary, and after a lapse of nearly a year 

. from the date of Mr Barton’s former contretemps in 
Court, a representative gathering of the Bar presented 
a motion in one of the Chief Justice’s Courts. This 
was in August, 1877. The spokesman for the Bar 
assured the Court that the petition had been lodged 
without previous consultation with the Bar in Wel- 
lington, and that members had no sympathy with such 
a proceeding. There was a great deal more in what was 
said ; but, in effect, Wellington practitioners, like 
Gallio, “ cared for none of these things.” 

The Chief Justice said he desired to say nothing to 
deprecate the conduct of any person who took a proper 
constitutional course to secure redress. 

Mr Justice Richmond, who was also on the Bench, 
and by this time was co-defendant with Sir James 
Prendergast C.J. in Mr Barton’s indictment, was a 
trifle more rhetorical. “ I glory,” he said, “ in our 
liability to have our conduct investigated at any time. 
At the proper time and in the proper place I shall he 
ready to meet any accusation.” 

The motion was an unfortunate intrusion into what 
was, to all intents and purposes, a private fight, and 
it could be regarded as an incredible and indefensible 
move on the part of men credited with legal minds. 
A moment’s reflection should have persuaded the 
protestirlg constituency of the Wellington Bar that 
such an indiscretion must subject both parties to un- 
pleasant and unnecessary suspicions. At the very least 
it disclosed a lack of esprit de corps, and it could have 
been construed as a spirit of jealousy towards one of 
their number who happened to be getting practice. 
tf a petition were being presented to the Queen for the 
removal of a Governor, it would be natural enough 
for the vice-regal footman, groom, butler, cook and 
coachman to offer sympathy and condolence ; but it 
must have been passing strange to see members of the 
Bar animated by the sentiments of flunkeys in such 
circumstances. 

But in the meantime a responsive chord had been 
struck in Government circles. The Attorney-General 
addressed the House on the petition, and in a speech 
containing a wealth of authorities that were no doubt 
of the greatest value in future discussions on law re- 
form, clearly acknowledged and defined t’he Govern- 
ment’s duty in the matter for the first time. It was a 
notable performance, but its effect was undoubtedly 
marred by the fact that the Crovernment had not 
recognized its responsibility until the last minute, 
when the mischief had been done and it was too late 
to remedy it, 

Mr. Whitmore, the Colonial Secretary, who only a 
few months previously had laid it down that the con- 
duct of a Judge was ” mere routine of the Court,” was 
now instructed by the Attorney-General to ask the I 

Judges for observations on the Barton complaints. 
If the Government had in the first instance adopted 
the principle expounded by Mr. Whitaker, the un- 
fortunate petition would never have been presented. 
Clearly the eyes of the Executive at last had been 
opened to the need for some form of control of the 
administration of justice in all its departments. 

The Attorney-General told the House that this was 
the first petition of its kind ever received. He re- 
minded members that, by the Supreme Court Act 1868, 
a Judge could be removed by the Governor on an address 
by both Houses, but that the Act of 1862 reserved that 
right to the Queen alone. He quoted Todd on Parlia- 
mentary Government and the Attorney-General in the 
House of Commons, Sir Frederick Pollock, to show 
that no Government should support a petition for an 
inquiry into the conduct of a Judge without a prior 
investigation to discover whether grounds existed for 
the removal of such Judge. Anyone could petition, 
he said, but it was for the House to decide upon the 
grounds. 

Thus the ” mere routine ” angle of the controversy 
disappeared once and for all. The petition asked that 
” the House should go into a Committee of the Whole ” 
to consider the matter ; but, as the Government was 
of opinion that there were no grounds for removal, 
it left it to the House to decide whether a Select Com- 
mittee should be set up, or whether it should sit as a 
Committee of the Whole. 

The Attorney-General cited the case in which Disraeli, 
when the House of Commons was considering the cause 
of Sir Alexander Cockburn C.J., after quoting precedents, 
moved : ” That the order ’ The petition do lie on the 
table ’ be read and discharged,” and moved an amend- 
ment accordingly. He said he recognised Mr Barton’s 
rights, and imputed to him no impropriety, but he 
felt that no case had been made out. The amendment 
was carried. and it mav be coniectured that Mr Barton 
realised finally how much better he would have been 
served by the particular than by the personal he had 
employed. 

QUARREL SNOWBALLS. 
Even now the situation could have been salvaged, 

but there was much to follow. At the end of the 
Christmas vacation, the Court of Appeal sat on January 
30, 1878, to hear the case, #pence v. Pearson, which 
involved an application for leave to appeal to the 
Privy Council. Mr Barton was appearing for the de- 
fence on the retainer of Messrs Sievwright and Stout, 
of Dunedin, and the issue under discussion was whether 
the Court of Appeal could grant leave to appeal to the 
Privy Council from its own decision on any matter 
referred to it by consent of the parties. 

It was an extraordinary day. The Court sat all 
morning, listened to some heated passages between 
the Bench and Mr Barton, heard the barrister fined 
SbQ for contempt, and then watched the dissipation 
of the entire proceedings following a luncheon adjourn- 
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ment discovery that the Court had been sitting “ in 
erroneous circumstances.” Failure to adjourn two days 
earlier made that day’s sitting informal, as the Court 
in the circumstances could sit again only by an Order 
in Council or by proclamation from the Governor. 

It was Mr Stout, afterwards Sir Robert Stout, Chief 
Justice, Attorney-General, and Premier of the Colony, 
who had asked for the leave to appeal. In his behalf, Mr 
Barton argued that the Court of Appeal was the proper 
Court in which to apply, and he added that if the Court 
refused jurisdiction he had instructions to apply for leave 
to plead to the declaration, the defendants having a 
defence on the merits. Actually the action was being 
defended by the Government, though the nominal 
defendants were the members of the Waste Lands 
Board. Moreover, the issues involved were regarded 
as being of great importance to the public. 

The Chief Justice, after consulting with Mr. Justice 
Richmond, said the Court would refuse leave to appeal 
to the Privy Council. As to the request for leave to 
plead, that was another matter, and the Court would 
grant leave, provided the defendants paid up all costs 
to date. In granting such leave, said Prendergast C.J., 
the Court did so at the peril of the defendants. The 
order should be taken for what it was worth. Per- 
sonally, he considered it was worth precisely nothing, 
and the parties could take it or leave it.* 

And so it began all over again. Mr Barton demanded 
to know whether their Honours were deciding the matter 
as something within their jurisdiction, in which case 
the next move must be a petition to the Privy Council. 
On the other hand, if the Court was dismissing his 
application for want of jurisdiction, the parties would 
have to return to the Supreme Court in Dunedin before 
going to the Privy Council. Although repeatedly 
asked for elucidation on this point, the Court stead- 
fastly refused to make any reply. Not unnaturally 
counsel, with as much heat as accuracy, charged that 
the Court was improperly withholding from him an 
answer to which he was entitled. 

The stage was set for an explosion, and the fuse was 
lighted when Mr Barton said : “ I cannot but see the 
spirit and intent of the Court, and the feeling that 
actuates it.” 

The Chief Justice’s reaction was immediate. What 
did counsel mean by the words he had just used ? 
Did he mean to impute to the Chief Justice and his 
brother Judge that they were not actuated by those 
principles which were required for the impartial ad- 
ministration of justice Z 

Mr Barton : What I have said, I have said. If your 
Honours choose to put such a meaning as that on my 
words, it is no fault of mine. 

Counsel continued to insist that he had asked the 
Court a plain question which must be answered if 
justioe were to be done. Their Honours refused to 
answer that question, and he could only speculate 
whether the Court knew the bounds of its own juris- 
diction. 

“ The question I ha.ve put to the Court, ” counsel 
declared, ” is one which I have a perfect right to ask. 
I am entitled to have it answered. I have done my 
duty and no more, and I must complain of the manner 
in which I am treated by t,he members of the Court.” 

The Chief Justice : Did you mean to impute to the 
Judges a partial administration of justice in this Court P 
-- 

* For subsequent proceedings, see (1879) N.Z.P.C.C. 222. 

Mr Barton : I have explained my attitude, and I 
adhere to it. 

Followed a pregnant silence, at the end of which the 
Chief Justice announced a fifteen-minute adjournment. 
Their Honours returned to the minute, and the Presi- 
dent of the Court addressed himself immediately to 
Mr Barton. 

“ It is with considerable pain,” he said, “ that I have 
to announce that the judgment of the Court is that 
you have committed a grievous contempt, such as 
cannot be passed over.” 

Mr Barton : I cannot dictate what meaning the 
Court shall attach to any words of mine. 

Ignoring the interruption, the Chief Justice said 
that the Court must vindicate and protect the course 
of proceedings. Mr Barton would be fined fifty pounds. 

There was a buzz of excitement in the Court, through 
which Mr Barton was heard to say that he respectfully 
declined to pay. What, he asked, would be the conse- 
quence of non-payment Z 

Suggesting that the course of events would answer 
such a query, the Judge said the Court would proceed 
with the business set down. The luncheon adjournment 
followed soon afterwards ; and it was when the Court 
resumed that their Honours announced that, as the 
Court had been sitting in error, the morning’s proceed- 
ings were informal. 

Mr Barton was on his feet in an instant to ask how 
such a development affected what had taken place 
earlier concerning himself. 

The Chief Justice : Mr Barton, I was not addressing 
you. Sit down, sir. 

Mr Barton : I must ask the Court to address me 
in a proper fashion, and not as “ sir.” But putting that 
aside, if there was no Court, then it could not fine me 
fifty pounds. 

The Chief Justice : Certainly not. 
When the Bench was asked to take the necessary 

steps to cause the Court to sit properly so that #pence 
v. Pearson could be proceeded with, the Chief Justice 
retorted : “ There is nothing before the Court. The 
Court of Appeal is not sitting now. The Supreme 
Court is just about to sit.” 

!lh~ LAST STRAW. 
Unfortunately, it was in that same Supreme Court, 

in less than an hour, that Mr Barton moved a motion 
for an injunction to restrain. Almost in the twinkling 
of an eye, Bench and counsel were at it again. Every- 
thing that ensued conformed to a now almost monoton- 
ously familiar pattern. It could be that counsel was 
too keenly on the alert for evidence of that discrimina- 
tory treatment which had become a veritable obsession 
with him. Also, it is far from unlikely that the Bench 
was itself smarting under an acute sense of indignity. 
Whatever the situation was, Mr Barton’s restraint was 
almost at an end, and the Bench’s concern for the 
dignity and persons of the Court was bearing heavily 
on its patience. 

Mr Barton stigmatised the procedure of one of the 
opposing counsel as “ rascally “, much to the vocal 
disgust of Richmond J., and the position deteriorated 
still further when t.he Chief Justice ordered Mr Barton 
to hold his tongue, and once again used the term “ sir.” 
There was a horrified protest from counsel, who pro- 
phesied an early crisis and straightway employed the 
greatest resolution in creating one. Violently challenging 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES 

ThcNer Zealand Crippled Children Society was formed in 1835 to take 
Box 5006, Lambton Quay, Wellington 

up the cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicaps under which the crippled child labours ; to 
sndeavour to obviate or minimize his disability, and generally to bring 

19 6RANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. THROUGHOUT THE DOMINION 

ITS POLICY 
(II) To provide the same opportunity to every crippled boy or gir as 

that offered to physically normal children ; (8) To foster vocatioua 
training and placement whereby the handicapped may be made self- 
supporting instead of being a charge upon the community ; (c) Preveo- 
tion in advance of crippling conditions as a major objective ; (d) To 
wage war on infantile paralysis, one of the principal causes of crippling ; 
(6) To maintain the closest co-operation with State Departments, 
Hospital Boards, kindred Societies, and assist where possible. 

It is considered that there are approximately 6,000 crippled children 
In New Zealand. and each year adds a number of rmw cases to the 
thousands already being helped by the Society. 

Members of the Law Society are invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. Any further information will 
gladly be given on application. 

MR. 0. PBACHEN, Seorelarg, Exeoutiro Council 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Branch administers its ohm Funds) 

AYCGLAND P.O. Box 2100, Auckland 
CANTERBURY AXD WEST CO.M P.O. Box 2035, Christchurch 
Scum CANTERBURY P.O. Box 126, Timsru 
DUNEDIN . . P.O. Box 483. Dunedio 
GISBORNE P.O. Box 20, Gisborne 
HAWKE’S BAY . . . P.O. Box 26, Napier 
NELSON P.O. Box 188, Nelson 
NEW PLY~~OUTH . . . . P.O. Box 324, New Plymouth 
NORTH OTA~O P.O. Box 304, Oamaru 
MANAWATU . . P.O. Box 299, Palmerston North 
M?LRLBOROUOH . . P.O. Box 124, Blenheim 

EXECUTIVE COUNCIL SOUTH TARANAKI . P.O. Box 148, Hawera 

SIR CI~AF~LES NORWOOD (President), Mr. G. K. HANSARD (Chairman), SOUTHLAND P.O. Box 169, Invercargill 

SIR JOHN ILOYT (Deputy Chairman). MR. H. E. YOUNG, J.P., Mr. STRATFORD . . . P.O. Box 83, Stratford 

ALPXANDER GILLIES, Mr. L. SINCLAIR THOMPSON, Nr. FRANK JONES, WANGANUI P.O. Box 20, Wanganui 
Mr. ERI~ M. HODDEE, Mr. WYvEaN B. HUNT, $1~ ALEXANDER WAIRARAPA . . . . P.O. Box 125, Masterton 

ROBERTS 
4 

Mr. WALTER N. NORWOOD, Mr. H. T. SPEIQHT, Mr. a. J. 
WELLINGTON . . P.O. Box 7821, Wellington, E.4 

PARK, Dr.,G. A. Q. LENNANE, Mr. L. 0. E. STEVEB, Mr. F. CAMPBELL- TAURANQA . . . . P.O. Box 340, Tauranga 

SPRAYY. COOK ISLANDS C/o Mr. H. BATESON, A. B. DONALD LTD., Barotonga 

OBJECTS : The princ1Pal objects of the N.Z. Federa- 
tlon of Tuberculosis Associations (Inc.) are as follows: 

3. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

1. To establish and maintain In New Zealand a 
Federation of Associations and persona interested in 
the furtherance of a campaign against Tuberculosis. 

g. To provide supplementary assistance for the benefit. 
comfort and welfare of persons who are suffering or 
who have suffered from Tuberculosis and the de- 
pendants of such persons. 

4. To make a survey and acquire accurate informa- 
tion and knowledge of all matters affecting or coo- 
cerning the existence and treatment of Tuberculosis. 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat- 
merit of Tuberculosis, and the after-care and welfare 
of persons who have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are invited to bring the work of the Federation before clients 
when drawing up wills and giving advice on bequests. Any further information will be 

gladly given on applicatiMz to :- 
HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. 

Telephone 40-959. 

OFFICERS AND EXECUTIVE COUNCIL 
President : Dr. Gordon Rich, Christchurch. W. R. Sellar 
Executive : C. Meachen (Chairman), Wellington. Mrs. L. S. A. Lewis 1 Otago. 

H. J. Gillmore 
I. F. Irvine 1 

Auckland. L. V. Parthing, South Canterbury. 
C. M. Hercue, Southland. 

C. A. Rattray 1 Canterbury and L. E. Cave, Taranaki. 
Dr. I. C. Macintyre i Weat Coast. 
M. J. Keating 1 

A. T. Carroll, Wairoa. 

L. J. Ryan J (&borne and East Coast. A. J. Ratliffe, Wanganui. 
C. Meachen 

L. Beer, Hawke’s Bay. 
1 

Dr. J. Mackay ) Wellington 

Dr. N. A. Galloway, Nelson. Hon. Treasurer : 
D. B. Maclean, Northland. 

H. H. Miller, Wellington. 
Hon. Secretary : Miss F. Morton Low, Wellington. 
Hon. SoLicitor : H. E. Anderson. Wellinaton. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicitors, as Executcws und Advisers, is directed to the claim of the in&u&na in thie issue : 

BOY SCOUTS 500 CHILDREN ARE CATERED FOR 

There are 35,000 Boy Scouts in New 
Zealand. The training inculcates truthful- 

IN THE HOMES OF THE 

PRESBYTERIAN SOCIAL SERVICE 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development, and builds up strong, good 
oharacter. 

Solicitors are invited to COMMEND THIS 

ASSOCIATIONS 

UNDENOMINATIONAL ASSOUIATION to clients. 
A recent decision confirms the Association 
as a Legal Charity. 

Official Designation : 

There is no better way for people 
to perpetuate their memory than by 

helping Orphaned Children. 

2500 endows a Cot 
in perpetuity. 

The Boy Scouts Assoeiation of New Zealand, 
161 Vivian Street, 

P.O. Box 6355, 
Wellington, c.2. 

Official Designation : 

TEE PRESBYTERIAN SOCIAL SERVICE 
TRUST BOARD 

AUIJKLAND, WELLINGTON, CHEISTCJHUBCH, 

TIMAEU, DUNEDIN, INVERCARQILL. 

Each Aesociation administers it8 own Fu?w?a. 

CHILDREN’S 
HEALTH CAMPS 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
A Recognized Social Service 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
understandard children. Many thousands of 
young New Zealanders have already benefited 
by a stay in these Camps which are under 
medical and nursing supervision. The need 
is always present for continued support for 
this service. We solicit the goodwill of the 
legal profession in advising clients to assist 
by means of Legacies and Donations this 
Dominion-wide movement for the better- 
ment of the Nation, 

KING GEORGE THE FIFTH MEMORIAL 
CHILDREN'S HEALTH CAMPS FEDERATION, 

P.O. Box 1iO13, WELLINGTON. 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
Now Zulmd. 

“ I GIVE AND BEQUEATH to the NEW 
ZEALAND RED CROSS SOCIETY (Incor- 
porated) for :- 

The General Purposes of the Society, 
the sum of ;E.. . . . . . . . . . . (or description of 
property given) for whioh the receipt of the 
Secretary-General, Dominion Treasurer or 
other Dominion Officer shall be a good 
discharge therefor to my trustee.” 

In Peace, War or National Emergency the Red Cross 
serves humanity irrespective of class, colour or 

creed. 

(‘LIEST ” Then. I wish to include in my WI11 a legacy for The Brltiah and Foreign Bible Society.” 

MAKING 
SoLlCIToB : ” That’s 80 excellent idea. The Bible Society baa at least four characteristics of au ideal bequest.” 
CLIENT: ” Well, what are they ? ” 
SoLlClTOB : ” It’s purpose Is definite and unehnnglng--to circulate the Scripturea without either note or comment. 

A 
Ita record 1% amazlngainee its Inception in IgOJ it has distributed over 600 million volume@. 
far-reachi -it broadcasts the Word of God lo 820 languages.. 

Its scope ir 

man will a waya need the Bible.” 
Its activities can never be superfluous- 

WILL 
CIINNT a* You ex : rem my views exactly. 

aontribut on: 
The Society deterrer, a cubstantial legacy, In addition to one% regular 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 939, Wellington, C.1. 
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the facts of the case as cited by the Chief Justice in his 
judgment, Mr Barton moved swiftly from one vigorous 
interjection to another until the judgment was con- 
cluded and tersely concurred in by Richmond J. 

And even then counsel’s importunity continued until 
Prendergast C.J. burst out that he would no longer 
sit there in the face of counsel’s continual and un- 
bridled interruptions. Mr Barton’s only recognition of 
His Honour’s distress was an insistence that if their 
Honours made decisions on data contrary to facts, 
he must be permitted to correct the Court as to such 
data. Then all dignity fled the proceedings. Counsel 
was peremptorily ordered to resume his seat and hold 
his tongue. But he merely repeated his assertion of 
“ my rights and the rights of my client.” Why, he 
demanded should the Court studiously ignore a jury’s 
verdict on a vital issue 1 When ordered once more 
to hold his peace, he flung away from counsel’s table 
with the remark that he might as well walk out of the 
Court if facts were to be cast aside in the way their 
Honours were doing. 

Then it came. 
In a voice, tense but deadly quiet, Prendergast C.J. 

said : “ Mr Barton, please have the goodness to remain. 
I wish to say just this. Unless you see fit to apologize 
to the Court and express regret for your transgressions, 
you will be adjudged guilty of contempt.” 

Mr Barton (pausing on the way to the door) : This 
mode of procedure must end sometime. That is per- 
fectly clear. I know what the Court means, and I hope 
it knows what I mean. 

Of apology or withdrawal there was not the slightest 
whisper, though His Honour paused for some moments 
before continuing. 

The climax was inevitable. 
“ The Court adjudges you guilty of contempt, and 

commits you to the public prison in Wellington for 
one month,” said the Chief Justice. 

Counsel merely asked that other cases in which he 
was interested might be adjourned, and then turned 
on his heel and retired to the robing-room, where he 
remained for two-and-a-half hours while the Judges 
considered their form of procedure. At half-past four, 
accompanied by the Deputy-Sheriff and an Inspector 
of Police, he walked to the gaol. He was delivered over- 
to the gaoler, with a warrant simply stating that he 
had been found “ guilty of contempt,” and with the 
verbal statement of the officers delivering him. 

In intriguing contrast, considering his strong views 
on the subject of contempt of Court, was the forbear- 
ance exhibited by Prendergast C.J. in Napier less than 
two months later. It was a theft trial. The com- 
plainant threw all restraint aside, refused to answer 
questions, called defending counsel a liar, with a variety 
of adjectives, snapped his fingers at him, turned his 
back on him, and finally demanded a chair. 

The Chief Justice who, all things considered, might 
have been expected to let the hothead cool off in gaol 
for forty-eight hours, accommodated the offender at 
counsel’s table, and allowed proceedings to continue. 
He could just as reasonably have invited the man to 
take a seat on the Bench 

MYr Barton’s committal was without precedent in 
the history of the Bar. In none of the cases reported 
at that time had any of the penalties carried imprison- 
ment, except in default of payment of a fine. 

In Smith v. Justices of Sierra Leone (1841) 3 Moo. 
P.C. 361, a barrister was fined 6520, with imprisonment 
in default, for refusal to answer an interrogation by the 
Chief Justice. By a subsequent order he was struck off 
the rolls, but the order was reversed on appeal. 

Then, again, in Smith v. Justices of Sierra Leone 
(1848) 7 Moo. P.C. 174, the penalty for disrespectful 
demeanour was removal from the rolls, but once again 
the order was reversed. 

In Rainy v. Justices of Sierra Leon.e (1852) 8 Moo. 
P.C. 47, a barrister was fined $20, &50, 210, and $50 
for disrespectful remarks in Court, with imprisonment 
as default, but the fines were reduced to $60. 

In Es Parte Pater (1864) 5 B. & S. 299, a barrister 
was fined E20 for disrespectful language at the Middlesex 
General Sessions ; and in In re Pollard and the Chief 
Justice of Hong Kong (1886) L.R. 2 P.C. 106, a barrister 
was fine 200 dollars and suspended for a fortnight for 
disrespectful address, but the order was discharged and 
the fine remitted, 

It will be noted that most of t.he cases cited referred 
to small Colonial Courts wh.ere Judges were animated 
by very different feelings in asserting their judicial 
dignity from those that were manifest on the English 
Bench. Lord Denman had remarked in Carus Wilson’s 
Case, (1845) 7 Q.B. 984 ; 115 E.R. 759 : “ We must 
always feel unwilling to interfere in this way ; indeed, 
the practice has aImost been discontinued for a century, 
as there is no Judge who would not feel extremely 
aggrieved at finding himself compelled to exert the 
power.” 

At the risk of seeming, at this distance, over-critical, 
it is difficult to avoid the concmsion t.hat in those days 
Colonial Judges were needlessly thin-skinned, and were 
inclined to exercise their powers with incredible severity. 
In Mr Baaton’s case there was no option of a fine, 
although on the morning of the same day he had been 
fined fifty pounds for complaining about partiality, 
which Sir James Prendergast had construed as contempt. 
That penalty actually lapsed owing to the Court not 
being properly constituted. There is something ironical 
about the suggestion contained in that interlude that 
Judges of the Court of Appeal could be insulted with 
impunity simply because, by an oversight, they had 
omitted formally to adjourn the Court at a previous 
sitting. 

A TWO-YEAR STRUGGLE. 
Nevertheless Mr Barton’s gaol sentence must be read 

in conjunct,ion with his abortive fine of fifty pounds, 
his petition to Parliament, and the Rule nisi directed 
to issue by the Chief Justice in the first case of alleged 
contempt two years before. Viewed in this light, the 
sentence becomes intelligible as the outcome of a long 
and bitter struggle between the Bench and Mr Barton, 
But a dispassionate viewer of the circumstances to- 
day may well discern in the affair a cruel and irrational 
excess of authority, justified by neither practice nor 
necessity. 

Whatever error there was in Mr Barton’s demeanour, 
there appears to have been as much to be regretted in 
the attitude of the Bench. When the Rule nisi was 
directed to issue by Sir James Prendergast C.J., two 
years earlier, there was more than a suspicion that the 
Chief Justice had allowed his feelings to outrun dis. 
cretion. But if irritability and want of judgment 
could be charged in 1876, the indictment must have 
seemed still more obvious when Mr Barton was com- 
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mitted to the public prison. The still uncowed Irish- 
man went contentedly to gaol, and before his term of 
imprisonment had expired he found himself elected as 
a member of Parliament for Wellington City-a fact 
which could be regarded as the deliberate verdict of 
the public in a matter that so far had done nobody 
any credit. 

If the Chief Justice had followed his own precedent 
and directed a Rule nisi to issue against Mr Barton, 
calling on him to answer for his cont,empt, he could 
have served his reputation without any undue sacrifice 
of his dignity, but he took no time to consider what 
he should do, merely passing sentence in terms un- 
known to the law of contempt-an error in sentence, 
but worse than that, an error in procedure. 

Mr Barton’s application for leave to appeal in #pence 
v. Pearson was a proper one, and when he asked why 
it was refused-whether it was want of jurisdiction or 
not-the Court declined to a,nswer. When a proper 
question in proper form is so received, the provocation 
cannot fail to be extreme, and it would have been 
surprising, considering the parties, if the subsequent 
passages had not been marked by fierce bitterness of 
temper. Mr Barton interrupted delivery of judgment 
on the recognized principle that it is a barrist’er’s duty 
to correct the Court as to matters of fact. And when 
a conflict arose between himself and the Bench as a 
result of the discharge of that duty, he could well 
have quoted as he had done two yea.rs earlier, the words 
of Erskine : * 

“ Your Lordship may proceed in what manner 
you think fit. I know my duty as well as your Lord- 
ship knows yours. I shall not alter my conduct.” 
As was only to be expected Mr Barton, in March, 

1878, before Richmond J., moved for a Rule to quash 
the warrant of commitment. He cited In re Pollard 
(1866) L.R. 2 P.C. 106 and relied on the following 
grounds : 

(i) The alleged contempt should have been stated. 

(ii) Notice of it should have been given him. 

(iii) Time should have been allowed him to answer the charge. 
It was a semi-criminal charge, and no one could be con- 
victed without an opportunity of defence. 

Mr Justice Richmond said that if he had the slightest 
doubt as to what his decision ought to be in the case, he 
would take time to consider, “ but I cannot say I have 
the shadow of a doubt.” Basing his judgment on the 
doctrine that “ all the Superior Courts may punish 
instanter contempt committed in praesentia “, he 
said that all decorum in Courts of Justice would be done 
away with if, after every interruption of the business 
of the Court, it was necessary to proceed by Rule. 

“ I am satisfied that the Judicial Committee never 
meant to lay down any such doct,rine. If it were true 
that such a contempt as was here committed could 
not be repressed and punished otherwise than by the 
tardy process supposed, our Courts would be in 
danger of being turned into bear-gardens. There 
will be no Rule in this case.” (1878) 3 N.Z. Jur. Jo. 
(N.S.) 67, 68. 
Mr Barton had in the meantime forwarded to the 

Premier, Sir George Grey, the texts of resolutions by 
the Christchurch and Dunedin Bars which, “ without 
expressing any opinion on the circumstances “, called 
for an inquiry into the whole affair. 

When Sir George Grey countered with the suggestion 
that Mr Barton should ask Parliament for an inquiry, 

Mr Barton referred him to the observation of the 
English Attorney-General, Sir Frederick Pollock on 
the necessity for an investigation before an official 
inquiry (ante,p. 383). He urged that a preliminary in- 
vestigation was indispensable to a proper handling 
of t,he case, and complained that the Government 
would neither conduct such an investigation nor decide 
that it was unnecessary. In fact, Mr Barton declared, 
the Government had emboldened Judges to act fear- 
lessly in accordance with their public defiance--” We 
care for neither Press nor Parliament “-and had 
deterred any private person, layman or lawyer, from 
the folly of becoming the mark for judicial vengeance by 
resisting or exposing any injustice, oppression or 
tyranny whatsoever. 

But the fray had not been all in vain. Before the 
year 1878 was more than six months old, the Judicial 
Commission Bill was introduced in the House of Repre- 
sentatives, providing for the appointment of a tribunal 
“ to make such inquiries as may enable Parliament 
to define the powers of the Judges of the Courts of 
New Zealand in respect of contempts of such Courts, 
and the relations of the said Judges to Parliament.” 

Such a development caused the raising of many eye- 
brows. The a,ppointment of a Royal Commission to 
answer questions which might be answered by the 
Attorney-General in the House was not unnaturally 
regarded as a peculiar conception of the subject. There 
was actually no problem to solve which the payment 
of an ordinary fee to learned counsel could not have 
disposed of. Very noticeable was the growing body of 
opinion which believed that the matter should have 
been dealt with by the Government on Mr. Barton’s 
first application for an inquiry, and there were many 
who were convinced that if the question were now, 
even at so late a stage, remitted to the Government, 
it would lead to a more satisfactory issue than the ap- 
pointment of a special Commission. 

AN UNTIMELY REVIVAL. 

The Judicial Commission Bill died aborning. Un- 
fortunate alike in both content and intent, it was 
rejected by Parliament. A very dangerous and un- 
pleasant topic had been practically shelved. Mr. 
Barton’s case-which, before the House met, promised 
fireworks during the session-was to all intents and 
purposes a dead issue. The session was approaching 
its end, and once ended, there was an end of the 
whole question raised by Mr Barton. 

He had carefully refrained from alluding to his griev- 
ances in the debates that were over. Powerless to re- 
strain himself before the Judges, where self-restraint 
was imperatively required, he succeeded effectively in 
restraining himself before Parliament, where he was 
under a grave obligation to speak out. It appeared 
that everything that could possibly be done to weaken 
the case, whether by his friends or his enemies, had 
been accomplished, and no suit could have appeared 
more hopeless. 

But apparently Richmond J. had other views. The 
situation was complicated once again, and its unhappy 
possibilities were revived when the learned Judge fell 
into the folly of superfluous correspondence, a weakness 
which harasses old age as well as youth, and against 
which no amount of experience or wisdom seems to 
provide adequate insurance. 

(Concluded on p. 388.) 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

Christmas Revels at Gray’s Inn.-14th December, 
1954. The gentlemen at Gray’s Inn, after many con- 
sultations, have now determined to hold revels this 
Christm&ide, and more especially as these pastimes 
have been discontinued for three or four years. They 
make choice of Mr Henry Helmes, a Norfolk gentleman, 
one accomplished with all good parts, a very proper 
man of personage, and very active in dancing a,nd 
revelling, to be elected their “ Prince of Purpool ” and 
to govern the state for the duration of the revels. 
Privy Councillors and all Officers of State, of the Law, 
and of the Household are assigned to him, and an in- 
vitation in the form of a privy seal dispatched to the 
Gentlemen of the Inner Temple, bidding them appoint 
an Ambassador to be a minister of correspondence 
between the two houses or kingdoms. Memo. : The 
“ Prince of Purpool ” at the revels held on December 
20 made, inter alia, an award “ for every maid in 
Islington continuing a virgin after the age of fourteen 
years, one hundred thousand million sterling.” 

Conveyancer’s Tale.-Informed that his client’s pros- 
pective purchase was cheap, the solicitor nevertheless 
advised str,ongly against it because the house was 
known to be infested with white ants, “ It will fall 
down in twelve months,” he predicted. That was 
five years ago and when the solicitor was there the 
other day he was amazed to see the place still standing, 
and, to all appearances, perfectly sound. Swallowing 
his pride, he asked the client how he had dealt with the 
menace. Did you kill the ants, he asked. The client 
gave him a cunning, if somewhat distraught, look. 
“ No,” he replied, “ I trained them, and taught them 
to hold hands.” 

The Conduct of Counsel.- 
Counselfor Plainiifj: “ My learned friend’s idea of 

entertainment is knocking them back as fast as 
he can, yelling out to his host to fill them up, and 
then passing out cold-the still life of the party.” 

Coun.%el for Defendant : “ A few drinks from time to 
time would at least infuse counsel for the plaintiff 
with a spark of humanity. He is a mealy- 
mouthed humbug, as mean as oat’s meat and 
looks like something dredged up from a dis- 
used sewer.” 

This imaginary piece of cross-reference may be of the 
kind vizualised by the compilers of “ The Code of Trial 
Conduct ” now adopted by the American College of 
Trial Lawyers in which lawyers are urged to abstain 
from reference to the personal peculiarities or idiosyn- 
crasies of opposing counsel. There is an injunction also 
in the Code from showing unusual hostility to a Judge- 
presumably a reasonable degress of hostility is on 
occasions pleasing to the litigant-nor from fawning on 
or currying favour with the jury. And while the Court 
is in session, counsel is “ not to smoke, assume an un- 
dignified posture or without the Judge’s permission 
remove his coat in the courtroom.” Educated as we 
are to concepts of dignity and decorum in Court 
practice, the necessity for any such warnings appears 
amusing, but too much complacency on our part is 

misplaced. An older generation of practitioners would 
recoil in surprise at some of the grey, brown, and pastel 
shades of attire that are seen these days in the Supreme 
Court and at the double-decker effect of a stiff collar 
and bands superimposed upon the soft collar of every- 
day wear. 

Licensing Notes.-A user of Ames’s Magistrate’s 
Court Cases IrLdex draws our attention to the heading 
to the second column on page 158-“ Licensing-Of- 
fences-Supplying Intoxicating Persons.” Such ameni- 
ties as these, he feels, are more appropriate to the 
“ call girl ” racket. On the other hand, we notice 
that the New Zealand Licensed Hotels’ Employees 
Award, by cl. 6 (d) now interprets the provisions of the 
“ Pubic ” Holidays Amendment Act 1948. Under the 
hotels’ roster system, there does not seem any justifica- 
tion for holidays of this sort. 

The Objective View.-The public confession recently 
of one of our Magistrates that he tries to steer a course 
between the subjective and the objective approach to 
reformative punishment reminds Scriblex that Edward 
Lipscombe, an American expert on cotton, at a lunch 
given for him by Sir Charles Hambro and the Dollar 
Exports Council, said in his speech that he always 
believed in taking an objective view of any task, adding 
that he supposed that he had inherited this habit from 
his grandfather, a famous figure in Columbus, Mississipi, 
who had written a book called “ An Unbiased History 
of the Civil War from the Southern Point of View.” 

From My Notebook.-“ It must be borne in mind 
that decisions in negligence cases are determined upon 
evidence, and in medical cases this means expert 
evidence by doctors. The Courts would be doing a dis- 
service to the community if they were to impose iia- 
bility on hospitals and doctors for everything that can 
happen to go wrong. Doctors would be led to think 
more of their own safety than of the good of their 
patients. Initiative would be stifled and confidence 
shaken. A proper sense of perspective requires the 
Courts to have regard to the conditions in which 
hospitals and doctors have to work. They must insist 
upon due care for the patient, but must not condemn 
as negligent that which is only misadventure.“-Mr 
Justice Lloyd-Jacob in an address on October 4. 

“ I hope to make it very clear by repetition that this 
judgment does not question the accuracy and relia- 
bility of radar in traffic speed detection nor the wisdom 
of its use by police authorities. I respectfully repeat 
the suggestion, however, that if our legislators feel that 
radar-graph recordings are reliable and accurate and 
should be accepted in evidence in our Courts at face 
value, they should so provide by appropriate statutory 
enactment. I also respectfully suggest that no police 
officer ought fairly to be detailed for radar detection 
duties unless and until he has been properly instructed 
in the principles involved a.s well as in the practical 
use of the radar equipment which he is expected to 
operate.“-Sullivan J., allowing an appeal in -the 
Supreme Court of British Columbia. 
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PAGES FROM THE PAST. 
(Concluded from p. 360.) 

The echoes of the debate which killed the Judicial 
Commission Bill had hardly died away when Mr JustNice 
Richmond addressed himself at great length to the 
Colonial Secretary where there was no occasion for any 
correspondence at all. The burden of it all was that 
Mr Barton was 
plaint.” 

“ thoroughly without ground of com- 

By a curious recondite chain of reasoning, to which 
he was considered to be addicted, the Judge seemed to 
have argued himself into the belief that the House 
was concerned solely with points of law argued by the 
Judges, and that the little matter of the committal to 
gaol for one month was merely an incident of the case 
of no particular interest to anybody. The question of 
the committal itself-its justice or injustice-the learned 
Judge did not trouble himself to consider. 

It was all futile enough to be ignored, except for 
the fact that it stung the Irish in Mr Bartonquickly 
to life again. He suddenly realized that the oppor- 
tunity he had jettisoned at the outset was fortuitously 
offered to him again-and he seized it vigorously. 

With a new feverishness he produced a fresh catalogue 
of the charges he had to make against the Judges, 
and presented it in the form of a speech in reply to 
Richmond J.‘s letter. The business now stood before 
the House in a totally new shape. There were charges 
in abundance. Two Judges, one of them the Chief 
Justice, were formally charged in Parliament by a 
Member of Parliament, with a series of offences which 
could be neither passed over nor smoothed over. An 
inquiry must be held. But in what form Z 

After two years the Government was back to the point 
at which it started. Two years before Mr Barton had 
made his complaint to the Government and demanded 
an inquiry. The Government referred him to Parlia- 
ment. He petitioned Parliament, but acting on the 
advice of the then Attorney-General, the House re- 
jected the petition through lack of specific indict- 
ments. For a long twelvemonth the contest between 
Mr Barton and the Bench had dragged on, reaching its 

climax in the committal. Mr Barton again demanded 
an inquiry from the Government, and was again re- 
ferred to Parliament. A second time his request for 
an investigation was declined, but now his claim had 
become suddenly more peremptory, simply because of 
the lack of a little moral courage on the part of the 
Government twenty-four months earlier. The Govern- 
ment had a duty from the first to act promptly, as 
well for the sake of the Judges as their accuser, but 
most of all for the sake of the public. 

Mr Barton concluded his address to the House 
confidently : 

“ And now I have done. I make no motion, I 
ask for no redress. I am content to leave it to time. 
I have not the shadow of a doubt that redress will 
come.” 
And straightway he sat down and wrote to the 

Colonial Secretary again, listing twelve clear charges 
in a two thousand word document. 

The Colonial Secretary replied at even greater length, 
with a wealth of appendices, a,nd offered as his 
last word a pious expression of regret : “ After a 
careful a.nd calm review, I am bound to say that I 
regret you should have made the charges, and I feel 
assured that you will yet acknowledge that they were 
made under some temporary irritation or without due 
consideration.” 

Mr Barton rang down the curtain on the drama of 
the irreconcilables with a reply which ended on the 
following note : 

“ Your letter reveals to me, as a lightning flash in 
the darkness, the precipice on whose brink I have 
been standing. I now see the destruction that would 
have befallen me had I succeeded in forcing an 
inquiry, and I am humbly thankful to Providence 
for so shaping events that I am at least spared that 
crowning disaster-an inquiry predestined to fail(!), 
and whose failure would be the more crushing by 
reason of having been held under the auspices of 
the people’s Government.” 

The Colonial Secretary’s summary closing of the 
correspondence at this juncture could only have been 
the sheerest anti-climax. 

SUMMARY OF RECENT LAW. 
(Concluded from p. 377.) 

WORKERS COMPENSATION. 
Accident arising out of and in the Course of the Employmen& 

Company Director-Company comprising Two Directors being 
only Shareholders-one Director employed by Company-Both 
Directors fwming Quorum at Meetings-No Control and Direction 
of Work&g Director-Such Director not a “ worker “-Workers 
Compensation Act 1956, 8. 3 (1). The fact that a person is a 
director of a oomprmy does not prevent him from being regarded 
as a servant of the company in appropriate circumstances but, 
if the necessary elements of a contract of service, including 
control and direction, are absent, the director cannot maintain 
a claim for worker’s compensation against the oompany. (In 
re Beeton & Co. Ltd. [I9131 2 Ch. 279 ; Re K. K. Footwear Ltd. 
(In Liquidation), en parte Kitchener [1935] N.Z.L.R. a. 153 ; 
[1935] G.L.R. 679; Simmons v. Heath Laundry Co. [1910] 
1 K.B. 543 ; 3 B.W.C.C. 200, and Performing Right Society 
Ltd. v. Mitchell & Booker (Palais de Danse) Ltd. [1924] 1 K.B. 
702, referred to.) B. claimed compensation for injuries result- 
ing from en accident which occurred on the company’s farm. 
B. held 6,000 El shares.in the company and S. held the remsin- 
ing 7,000 $1 shares. B. and 5. were the directors of the 
company which had acquired a farm property on Great Barrier 
Island. B. worked on the property to develop it for farming 
purposes, and he drew a weekly living wage of $12 10s. There 

was no reeolution in the company’s books end no written agree- 
ment concerning the arrangement under which B. was working 
on the property. At the time of B.‘s accident, S. did not 
live on the property or work on the farm. In terms of the 
company’s articles, the presence of B., though a minority share- 
holder, was necessary at any meeting of the directors or of 
the company called to consider any question of issuing directions 
to him or of dismissing him for failure to conform to any 
directions. If he absented himself from any meeting there 
was no quorum which could effectively aot on behalf of the 
company. Held, 1. Thst although the company was a 
separate legal entity, the substantial position was thet it wes 
an incorporsted partnership and that the relationship of B. 
and S. was rather that of two partners than that of a managing 
director, in the person of S., exercising powers of control, and 
a servant of the company, in the person of B. 2. That the 
necessary elements of control and direction did not exist and 
the arrangement under which B. was working at the time of 
his accident was not a contract of service, and, that conse- 
quently, B. was not a “ worker” for the purposes of the 
Workers’ Compensation Act 1966. (Ross v. Rose & Bowman 
Pty. Ltd. [1942] W.C.R. (N.S.W.) 37 ; Hanson v. Hanso% Ltd. 
[1937] W.C.R. (N.S.W.) 165, and Dugan v. Wagga Publication8 
Pty. Ltd. (In Liguidation) [1965] W.C.R.. (N.S.W.) 219, applied. 
Blennerhasaett v. Bleltnerhassett’s Institute of Account~~‘t;. 
Ltd. [1964] W.C.R. (N.S.W.) 60, referred to.) 
Okiwi Farm Ltd. and Others. (Comp. Ct., Auckland. August 
14,’ 1967. Dalglish, J.) 


