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OUR PROFESSIONAL TRADITIONS. 

I N the experience of most of us there is a shadowy 
interval between the things we have been taught 
and the things we have observed, a region of 

events not old enough to be accounted for in the 
readings of youth and not recent enough to be fresh 
in memory. It has been in an endeavour to bridge 
this unfilled gap in t’he chronicles of the profession in 
New Zealand that the series, “ Pages from the Past “, 
has been included in the JOURNAL. 

We, of the profession of the law in this Dominion, 
have traditions of our own, but unfortunately we have 
not had an historian to make them come alive. Because 
of this, “ Pages from the Past ” (which are the fruit 
of considerable research) will be persevered with. As 
Lord Buckmaster once said : “ Knit, as we should, 
law with history, and it becomes life, life in movement 
advancing from a continuous past to a continuous 
future “. 

Because the traditions of the New Zealand Bar are 
worthy of a closer acquaintance, especially when the 
happenings in its earliest years are part of our profes- 
sional heritage, an attempt has been made to recall 
persons and matters that have had a bearing on the 
development in New Zealand of the administration of 
the law. In this issue, is included an important 
instalment, which, proceeding beyond the limits of 
mere anecdote, touches upon a consideration of the 
highest import-the independence of the Judiciary- 
and recalls for us the notable part played by one of 
our early Judges, H. B. Gresson J., in forcibly main- 
taining in this country that integral part of its consti- 
tutional inheritance. On this subject, Sir William 
Holdsworth in “ His Majesty’s Judges “, (1932) 
173 Law Times 336, at pp. 336-377, has the following 
to say: 

“ The Judges hold an office to which is annexed 

JOINT FAMILY HOMES: 

the function of guarding the supremacy of the law. 
It is because they are the holders of an office to which 
the guardianship of this fundamental constitutional 
principle is entrusted, that the Judiciary forms one 
of the three great divisions into which the power of 
the Stat,e is divided. The Judiciary has separate and 
autonomous powers just as truly as the King or Parlia- 
ment ; and, in the exercise of those powers, its members 
are no more in the position of servants t’han the King 
or Parliament in t’he exercise of their powers. It is 
quite beside the mark to say that modern legislation 
often bestows undivided executive, legislative and 
judicial powers on the same person or body of persons. 
The separation of powers in the British Constitution 
has never been complete. But some of the powers 
in the Constitution were, and still are, so separated 
that their holders have autonomous powers, that is, 
powers which they can exercise independently, subject 
only to the law enacted or unenact’ed. The Judges 
have powers of this nature because, being entrusted 
with the maintenance of the supremacy of the law, 
they are and always have been regarded as a separate 
and independent part of the Constitution. It is true 
that this view of t,he law wa.s contested by the Stuart 
kings ; but the result of the Great Rebellion and the 
Revolution was to affirm it,.” 

Against that background, we give consideration on 
another pa’ge in this issue to Mr Justice H. B. Gresson’s 
stand in maintaining the principle of judicial inde- 
pendence. As we recall him, memory brings back 
words which seem to be his exact epitome, a,nd which 
we may be permitted to repeat : 

Justum et tenacem propositi virum 
Non civium ardor prava jubentium 
Non vultus instantis tyranni 
Mente quat,it solida. 

THE POSITION AFTER 
DIVORCE. 

A N important judgment on the construction of the 
Joint Family Homes Act 1950 was recently 
delivered by Shorland J. in Henson v. Henson 

(to be reported). . 
A former husband applied for an order under s. 11 

of the Joint Family Homes Act 1950 cancelling the 
registration as a joint family home in the name of 
himself and his former wife of a dwellinghouse property ; 
or alternatively, for an order directing the sale of the 

property and apportioning the proceeds between the 
parties, upon the grounds that a decree absolute 
divorcing the husband from the wife had been granted. 
The application raised for consideration the effect of 
divorce upon the registration in the names of the 
spouses of their former matrimonial home as a joint 
family home under the statute. 

In two judgments, Sutherland v. Sutherland [1955] 
N.Z.L.R. 689 and Shotton v. Shotton [1956] N.Z.L.R. 
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159 the Court was concerned with applications in 
respect of joint family homes following the separstion 
of the spouses ; but, as His Honour pointed out in 
Hensos’s case, there is no reported decision dealing 
with an application made by one of t.he spouses under 
s. 11 of the Joint Family Homes Act 1950 following 
divorce. 

I. THE CONSTRUCTION OF THE STATUTE. 

Section 11 of the Joint Family Homes Art 1960 
as enacted by s. 11 of the Joint Family Homes Amend- 
ment Act 19.51, is as follows : 

11. Where any decree or order is mado b>- u. Court, Judge, 
or Jlagistrato of competent jurisdiction for divorce, nullity 
of marriage, judicial separation, separation, maintenance, 0~ 
guardianship, and the decree or ordor rolatcs to a husbitnd 
and wife who nro joint owners of a joint fami1.y homo or to 
the mnintenanco or guardianship of tho chddren of the 
marriage of the husband and wife, then, at the samo or any 
subsequent time : 
(a) The Supreme Court or itny Judgo thoroof ma>- make 

such order as the Court or Judge thinks fit for tho 
possession of tho joint family home, or for the cancollation 
of the registration of the Joint Family Home Certificate, 
or for the sale or loaso of the joint farnil)- home and the 
disposal of any moneys received in consequence of the 
sale or lease thoroof : 

(b) If no order under this section has been mado in respect 
of the joint family homo by t’he Supreme Court or any 
Judge thereof, a Magistrate’s Court may make such 
order as the Magistrate’s Court t,hinks fit for the pos- 
session of the joint family home. 

On considering this section, His Honour said : 
The section is explicit in its provisions as to when, and 

in what circumstances, the jurisdiction conferred arises. 
It is likewise explicit in its provisions as to tho extent of 
the jurisdiction conferred, but it is singularly silont as to 
the principles upon which the jurisdiction conferred is to bo 
exercised. It is clear from the provisions of the Act and 
the definition of a “ joint family homo ” contained in s. 2 
that, the rogistration of 8, dwellinghouse property as a joint 
family home, in tho names (as it must be) of a husband and 
wife, is a settlement upon them in their rospoctivo characters 
of husband and wife of property to bo held by them as joint 
tenants (of e special nature) in rcspeot of which oath has 
equal rights in connection with ownership and possession. 

The difficult question which, His Honour thought, 
arose in respect of s. 11 was whether, on the true 
construction of the Act, the termination of cohabitation 
destroys a fundamental condition of the settlement 
involved in registration of the matrimonial home as a 
joint family home, with the result that the jurisdiction 
conferred is intended to enable the Court to t’erminate 
the settlement and restore the family home to the 
original seMIor, except to the extent that questions 
of welfa,re of children, maintenance, and matters 
arising from divorce, nullity, or separation dictate 
to the contrary ; or whether the settlement having 
once been made is irrevocable except to t’he extent 
that considerations arising from divorce, nullity, 
separation, or maintenance, or guardianship of children 
dictate otherwise. His Honour added : 

In other words, is s. 11 analogous to s. 3i of the Divorro 
and Matrimonial Causes Act 1928, and intended to provide 
for variation of a joint family home sett,lement only to an 
extent analogous to 1110 variation of an anto-nuptial or ljost- 
nuptial settlement onvisagod by s. 37 of the Dirorco and 
Matrimonial Causes Act 192 , or is it a provision intended to 
render tho continuance of R joint family home settlement’ 
substant,ially condit.ional upon continued cohabitat ion of the 
joint owners ? The question can be answered only by an 
examination of the Act as a whole. 

Up to s. 7 (2), His Honour said, the provisions restated 
the normal rights of common-law joint tenants. There- 
after, the section introduced modifications of the 

common-law estate in joint tenancy, by prohibiting 
any dealing by one joint owner with his or her un- 
divided interest or estate in the land while the other 
was living, and further protected the estate of each joint 
owner from the normal consequences of bankruptcy 
and onslaughts from creditors. 

Section 8 cont’ains machinery enabling the Registrar 
to cancel regist,ration of the joint family home under 
the Act (either as t’o the whole or part of the land), 
where both husband and wife or the survivor of them 
applies, where both have died, where husband and 
wife or the survivor sell or otherwise cease to OWII the 
property, where the certific4t.e has been issued under 
mistake, where the Court so klrders under ss. 11 and 14 
or where neither husband nor wife resides in the pro- 
perty, or where it has ceased to be used exclusively 
or principally as a home for the husband and wife or 
either of them (together with the members of their, 
his, or her household). 

His Honour continued : 
Leaving aside ss. 11 and 12 of the Act, s. 7 clearly con- 

templates that the property may remain registered as a 
joint family home jointly owned by husband and wife so 
long us one of them continues to occupy it as his or her 
principal hoino and continues to use it exclusively 01 
principally as ~1 home. 

Section 14 contains provision to enable the Official 
Assignee and creditors in certain circumstances to 
have limited recourse to the property. 

The remaining sections, except for the all-important 
ss. 10 and 11, next to be dealt with, did not appear 
to His Honour t’o bear upon the question under dis- 
cussion. 

Before turning to HS. 10 and 11, His Ronour said 
that the sections so far considered clearly recognized 
that registration of a joint family home and the estate 
and int,erest and rights of both husband and wife in 
and to the property may continue so long as one of 
t’hem resided in and used the property exclusively or 
principally as his or her principal home. 

Section 10 of the Joint Family Homes Act 1950 is 
as follows : 

(1) In rtny question between the husband and wife as to 
any matter affecting a joint family homo oither part)y may 
i~,pply by summons or otherwise in a summary way to any 
Judgo of tho Supremo Court, or, if the value of t,he property 
in dispute is within tho limits of the jurisdiction of an inferior 
Court, to that Court; and, subject to this Act, the Judge 
or Court hearing any such application may make such order 
with respect to the joint family home, and as to the costs 
of sntl consequent upon the application, as the Judge or 
Court thinks fit, or may direct the application to stand ovel 
from t,ime to time, and any inquiry touching the matter in 
question to be made in such manner, as the Judgo or Court 
thinks fit ; and may, if either party so requires, hear tho 
applicution in a private room. 

(2) Sothing in this section shall prevent any appeal against 
any such order. 

As to s. 10, His Honour said : 
Section 10 is derived from s. 23 of the Married Women’s 

Property Act 1908 (now s. 19 of the Married Women’s 
Prol~orty Act, 1952). Except for verbal alterations designed 
to substitute %‘any matter affecting a joint, family home ” 
as the subject, of t)he matter in dispute for “ the title to or 
1)ossession of property “, the material words of s. 10 are 
identical with the words of s. 23 of the Me,rried Women’s 
Property Act 1908. 

That the jurisdiction conferred by s. 10 extends to ordering 
11 r?alo of the property is clear from the terms of s. 7 (2) (d) (iii). 
It is pertinent to state in this respect that husband and 
wife are joint tenants holding not the common-law estate 
in joint tenancy, but the special estate created by the Act. 
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The power to order a sale and distribution of proceeds 
i o the t,enant.s in their respective sharos has long boen given 

party. Indeed, the fact that the section applies if there 

I)y the law in respect of common-law joint tonanc~!~ to cnabln 
is no more than an order for guardianship of children or an 

disputes between joint tenants so be rosolvod. As to tho 
order for their maintenance, points to considerations other 

extent) and limits of the jurisdiction conferred by s. 10, the 
than termination of cohabitation as raising the desirability 

operative words are that “ the Judge or Court . . . 
for modification of the rights of the parties. 

ma> 
make such order with respect to the joint family home . . 

Finally, it is significant that while s. 3 requires that both 

as t)he Court or Judge t)hinks fit . .“. Except for words 
spouses must bo living in the home when t)he application 

of description of the subject-matter, the operative words arn 
for registration under the Act as a joint family home is made, 

ident’ioal wit’h the operat’ive words of s. 23 of the Married 
s. 8 (1) (e) enables the Registrar to apply for cancellation 

Women’s Property Act 1908, which words read IL The Judge 
of the registration of the joint family-home certificate only 

or the Court may make such order with respect’ to the 
where neither the husband nor wife resides in the property, 

property in dispute . . . as he or it thinks fit. . . . 
or when it has ceased to be used exclusively or principally 

The purpose of s. 10 is, I think, neither more nor less than 
as a home for eit’her of them. 

to give the same jurisdiction to settle disputes between His Honour said he was forced to the conclusion 
husband and wife affecting a joint family home as exists 
under s. 23 of the Married Women’s Propert)y Art l!)OS fol 

that s. 11 contemplates that a need for modification 

the settlement of disputes between husband and wife ax to 
of rights may arise from divorce, nullity, judicial or 

the tit,le to, or possession of property. 
summary separation, or from the making of an order 

As His Honour said, s. 23 of the M.arried Women’s 
for maintenance or for guardianship of children, from 

Property Act 1908 (now s. 19 of the Married Women’s 
considerations inherent in any one of such happenings 

Property Act 1952) has received well-established 
other than the termination of cohabitation. 

judicial interpretation, and, in his opinion, the Legis- Two features, the learned Judge added, will be 
lature must be presumed, in adopting for s. 10 of the common to all of the specified happenings-namely, 

Joint Family Homes Act, 1950 the identical language (a) that the mutual exercise of equal rights to pos- 
of s. 23, to have intended that it should be construed session and ownership is no longer practicable ; and 

in accordance with established judicial construct’ion. (1)) that a right in one spouse to receive maintenance 
In Barrow v. Burrow [1946] N.Z.L.R. 438, the Court and support from the other while freed of the duty of 
of Appeal held that s. 23 gave no power in respect cohabitat,ion will (in most ca’ses) have arisen. 
of property owned by husband and wife as joint tenants 
to order distribution of t,he proceeds of realization 

II. THE PRINCIPLES APPLICABLE. 

otherwise than in accordance with their legal or His Honour defined the purpose of the Joint Family 

equitable rights, or, as Cooke J. put the point in Mnsters Homes Act 1950, as follows : 

v. Masters [1945] N.Z.L.R. S2 : The purpose of the Act is no doubt to enable one or both 

The question of title or ownership cannot be determined 
spouses aft’er marriage to settle upon t,hemselves as joint 

ot,herwise than in acoordancc with legal or equitable rights 
t’enants, with right of survivorship or jus aooresoendi, a 

of the parties and that the Court has no discretion to interfero 
family home protected from attacks from creditors and the 

with these rights on the ground of fairness or justice. 
unilateral act of either party to the end t,hat t,he family shall 

After examining the judgment of the Court of Appeal 
ho secure in its home, and t’he survivor of the parents seouro 
in inheritance of the whole. 

in Barrow v. Barrow, His Honour said he was forced Marriage is the foundation of the purpose envisaged by 

to the conclusion that R. 10 of bhe Joint Family Homes the Act; but surely it’ is the right)s and obligations as to 

Act 1950 must be construed as subject to the same maintenance and support in respect of parents and their 

limitation as had been applied by well-established 
children which arise from marriage, and not the preservation 

judicial decision to the identical words in s. 23 of the 
of the formal stat,us which s. 11 has in contemplation. A 

Married Women’s Property Act 1908 before the enact- 
dooree of dissolution or even of nullity does not per se remove 
the rights and obligations in respect of family maintenance 

ment of the Joint Family Homes Act 1950. In the and support which have arisen from t’he marriage. 

result, for the reasons stated in Barrow I-. Barrow The learned Judge went on to say that if the measures 
[1946] N.Z.L.R. 438, 444 1. 49 ; 445 1. 15, His Honour 
was of the opinion that, while s. 10 did ena’ble the 

provided for in s. 11 were intended to proceed upon 
the basis of destruction of the formal marriage tie, 

Court to ord& sale in solution of a dispute, it did 
not empower the Court to order distribution of t.he 
proceeds otherwise than in accordance with the lega, 
or equitable rights of the parties, and did not give 
the Court a discretion to interfere with t,hose rights 
on the grounds of fairness or justice. His Honour 
stated his reasons for this conclusion at some length, 
because, he said, he was conscious of the fact that he 
might, with respect, be differing somewhat from the 
view as to the construction of s. 10 expressed obiter 
by Turner J. in Butherland v. Sutherland [1955] 
N.Z.L.R. 689. 

His Honour went on to say : 
Section 11 becomes operative upon the happening of 

specified event)s, each of which necessarily involves a terminn- 
tion of cohabitation and a situat,ion in which tho equal rights 
of the spouses in connection with ownership and possession 
of the joint family home can no longer be mutually exercised. 
The section clearly contemplates that divorce, decree of 

and not upon the basis of the effect that specified 
happenings had had upon family maintenance and 
support, then he would not expect to find judicia,l 
and summary separations and orders for maintenance 
and for guardianship of children included (as they were) 
in the list of conditions giving rise to the powers 
contained, nor would he expect to find powers which 
go far beyond those powers which would suffice to 
restore the property to the settlor. He continued : 

In my opinion, the prima facie construction of s. 11, read 
in the full context of the Act, suggests that its purpose is 
related rather to considerations inherent in the rights and 
obligations as to family maintenance which have arisen 
upon termination of cohabitation than to termination of 
cohabitation itself. The act of effecting registration of 
property as a joint family home under the Act effects a 
nettlement~ of property upon husband and wife in their 
respective characters of husband and wife, under which both 
have rights and under which their children, so long as they 
romain at home, have some rights. 

nullity, judicial or summary separation have or may have 
effect upon the joint family home settlement, but in so far 
as it has no application to a”separation under deed, or written 
or oral agreement, or to desertion, it can scarcely contemplate 
that it is the fact of termination of cohabitation which raises 
the question of modificat’ion of the respective rights of the 

The settlement may not technically constitute a post- 
nuptial settlement, but it is at least analogous thereto. 

In the final result, His Honour was of opinion that 
s. 11 of the Joint Family Homes Act 1950 was in purpose 
and effect analogous to s. 37 of the Divorce and Matri- 
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monial Causes Act 1928, and that principles similar 
to those governing t,he exercise of the power contained 
in s. 37 of the Divorce and Matrimonial Causes Act 1928 
should govern the exercise of the power contained 
in s. 11 of the Joint Family Homes Act 1950. 

The learned Judge added that the general principles 
evolved by judicial decisions in respect of the former 
were collected and succinctly stated in Rayden on 
Divorce, 6th ed., 593, in particular, in para. 50. Later 
on, His Honour said : 

With very great respect, I find myself unable, in tho 
circumstances of the present case, to adopt the approach 
suggested in Strtlrrr/rr,~rl r. Sutherlnnd [1955] S.Z.L.R’. 689 
for the reasons : 

(1) It appears to me to give insufficient weight to the 
principle of irrevocability of gift once mads-a principle 
well established in our law. 

(2) Proceeding as it does substantially upon the basis 
of respective contribution made, its application would 
tend to treat a settler whose matrimonial misconduct 
alone was responsible for the break-up of the marriage 
and who had emerged with heavy obligations to the other 
spouse in respect of maintenance and support, in much the 
same manner as it would an innocent settlor who emerged 
from a broken marriage with no further obligations in 
respect of maintenance and support. 
Finding as I do that the basis from which the approach 

to the exercise of the power contained in s. 11 must proceed 
is that there has been a settlement on husband and wife 

which has resulted in each acquiring equal undivided legal 
title, and that the statute contemplates that the settlement 
and respective titles enure so long as one of them uses the 
property exclusively or principally for his or her principal 
home, I am forced to the conclusion, for reasons already 
stated, that t,he proper approach to the exercise of the power 
contained in s. 11 of the Act is to apply principles which 
are in line with and similar to the principles governing the 
exercise of the power contained in s. 37 of the Divorce and 
Matrimonial Causes Act 1928. . . . 

His Honour then considered the influence which 
consideration of the relative contributions made by 
the respective parties had on the cases. This, he said, 
was by no means a dominant influence. It was but one 
of many factors of influence which operated no further 
than was necessary to achieve the end of making proper 
provision for the injured spouse and the children of 
the marriage, and ever subject to the prima facie rule 
that the settlement should not be interfered with 
further than was necessary for that purpose. It was a 
factor which must be considered along with, inter alia, 
the respective incomes of husband and wife and their 
respective pecuniary prospects. 

In our next issue, we shall show the application 
of the foregoing principles to the position of husband 
and wife, the joint owners of a matrimonial home 
registered under the Joint Family Homes Act 1950, 
upon a divorce on the ground of separation. 

SUMMARY OF RECENT LAW. 
ESTOPPEL. 

Res Judicata-Motion for Judgment-Court of Appea,l deciding 
in Plaintiff’s Favour Issue of Occupation and Control of Stairwa!l 
on which “@laintiff injure&Court -of Appeal, in Another Appedl 
in Respect of Other Issues in Same Action ordering New Trial 
on All Issues except Damages-Plaintiff contending Defendant, 
on New Trial, Estopped by Judgments of Court of Appeal from 
denying Occupation and Control of Stairway-If Both Branches 
of Motion for Judgment dealt with at One Hearing by Court of 
Appeal, Only Decision Order for New Trial-Decisions of Court 
of Appeal not giving Rise to any Res Judicata or Estoppel as to 
any Issue except Damages. In her statement of claim, the 
plaintiff alleged negligence against the defendant. The jury 
found that the defendant was guilty of negligence causing an 
accident to the plaintiff and awarded damages. The defendant 
moved for judgment upon the ground, inter alia, that it had 
not been established that the stairway upon which the accident 
happened was under the occupation or control of the defendant, 
alternatively, for an order that the verdict be set aside and 
a new trial be had. Cooke J. entered judgment for the 
defendant upon that ground, and forbore to deal with the 
other matters comprehended in the motion. The plaintiff 
appealed. The Court of Appeal allowed the appeal and 
remitted the action to the Supreme Court for determination 
of the quest,ions raised in the defendant’s motion other than 
the question raised in the stated ground : [1955] N.Z.L.R. 1097. 
Thereafter, those questions were argued before Cooke J., who 
dismissed the defendant’s motion for judgment or judgment 
of nonsuit, or, alternatively, for an order t,hat the verdict of 
the jury at the trial be set aside and that a new trial be had 
between the parties. 
judgment. 

The defendant appealed against the 
The Court of Appeal allowed the appeal, and 

ordered a new trial upon all questions save that of damages : 
[1958] N.Z.L.R. 409. Before the new trial, the plaintiff sought 
an order amending t.he pleadings upon the basis that the 
defendant was estopped by the judgment or judgments of the 
Court of Appeal from denying that at all material times she 
was in occupation and control of the stairway upon which the 
accident to the plaintiff occurred, or, alternatively, that there 
be an order directing that this question be argued before trial. 
Held, by the Court of Appeal, 1. That if both branches of 
the defendant’s motion had been dealt with at the one hearing 
in the Court of Appeal, there would have been only one decision 
of the Court and that would have been an order for a new trial, 
and that the circumstance that the argument before the Court 
was heard in two stages did not alter the position. (Lyons 
v. Nicholls (No. 2) [1958] N.Z.L.R. 460, followed.) 2. That, 
aocordingly, the decisiona of the Court of Appeal did not giv’e 

rieo to any res judicata as to the issues save that of damages, 
or raise any estoppel against either party save on that issue. 
(Gray v. Dalgety and Co. Ltd. (1916) 21 C.L.R. 509, referred to.) 
Lyons v. Nicholls (No. 3). (CA. Wellington. 1958. June 6. 
Gresson P. North J. Cleary J.) 

PRACTICE. 
Trial-Jury-Finding on Issue of Perjury decisive of Action- 

G-rave Imputation made against Plaintiff’s Character-Unless 
Strolzg Countervailing Co&derations, Action “ more conveniently 
tried before a Judge with a jury “-Likelihood of Tender of 
Technical Evidence, not beyond Ready Comprehension of Common 
Jury, not a Countervailing Consideration-Judicature Amend- 
ment Act 1936, s. 3. Neither the circumstance that personal 
character is involved in the action nor the circumstance that 
the action involves pure questions of fact is necessarily con- 
clusive that the action “ can be more conveniently tried 
before a Judge with a jury “, within the meaning of those 
words in the proviso to s. 3 of the Judicature Amendment 
Act 1936. Where the finding on an issue of perjury will decide 
a case, and a very grave imputation is made against the 
defendant’s character, then, unless there are strong counter- 
vailing considerations, the action is one which could be “ more 
conveniently ” tried by a jury. It is not such a counter- 
vailing consideration that there is to be tendered technical 
evidence which does not appear to be likely to be beyond the 
ready comprehension of a common jury. 
18 N.Z.L.R. 694; 

(Brett v. guzK3939) 
1 G.L.R. 281, distinguished.) 

v. Talboys. (S.C. Wanganui. 1958. May 16, 29. Barrow: 
clough C. J.) 

PROBATE AND ADMINISTRATION. 
Insolvent Est.ate-Garn&hee Summons creating charge on debt 

due to Estate of Deceased-Garnisher entitled, as against Admin- 
istrator, to Such Charge-Bankruptcy Act 1908, s. do-Adminis- 
tration Act 1952: s. 71. Section 80 of the Bankruptcy Act 1908 
has no application to an administration under Part IV of the 
Administration Act 1952. Consequently, as the administrator 
under Part IV of the Administration Act 1952 takes subject 
to any charges or equities, the charge which is created on a 
debt owing to the estate of the deceased by a garnishee summons 
belongs to the garnisher, who, in effect, is a secured creditor. 
(Hasluck v. Clark [I8991 1 Q.B. 699, and In re Ben. Green 
Advertising Co. Ltd. (In Liquidation), Ex parte E. F. Jones Ltd. 
[I9321 N.Z.L.R. 1511; sub nom. Jones Ltd. V. Ben Green 
Advertising Co. Ltd. [I9321 G.L.R. 285, applied.) Drew v. 
Official Assignee. 
Haslam J.) 

(S.C. Wellington. 1958. May 20; June 3. 
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VII.---Quamdiu Se Bene Gesserit-Mr Justice H. B. Gresson’s Stand 
for Judicial Independence. 

By R. JONES. 
-- 

“ It, is, we think, beyond question that’ the 
Judges are not in t,he position occupied by. civil 
servant’s They are appointed to hold part’icular 
offices of digmty and except,ional importance. 
They occupy a vital place in the Constitution of 
t’he country. They stand equally between the 
Crown and the Executive and the subjects, They 
have to discharge the gravest’ and most important 
duties. It has for over two cent,uries been 
considered essemial that their security and inde- 
pendence should be maintained inviolate. . . . 
In this matter our country has set an example 
t’o t’he world, and we believe t,hat t’he respect 
felt by the people for an English Judge has been 
partly due to his unique position,” 

It, was in t,be above terms that in December, 1931, 
a Memorandum to the Prime Minister of Britain, 
Mr R’amsay MacDonald, by the Judges of His Majesty’s 
Supreme Court of Judicature reaffirmed the inde- 
pendence of t’he Judiciary which was ensured by the 
Act of Settlement. The posit’ion in New Zealand 
can be no less plainly stated. The Constitution Act 
provided, with a directness equal to that of bhe Act 
of Settlement, for the creation here of that judicial 
independence and detachment that are the prime 
elements of the firm foundat,ions upon which t’he 
modern structure of British law rests. 

In an age lvhen little is sacrosanct’, it is comfort,ing 
to reflect that no matter how many public institut,ions 
may have degenerated to the point where they are 
regarded wit’h brisk impat’ience, if not open contempt, 
t#he Judiciary still commands the respect and confidence 
of all classes. The Justice-seat has survived un- 
scat’hed in a period of change that has claimed a host 
of casualties. The det’achment and eminence of the 
office are not merely the crowning glory of a forensic 
career ; the scratch-wig means something more than 
just competence and impa,rtiality. The Judge is a 
being apart’, consecrated to a high calling in an office 
that must always be outside and beyond the influence 
of the political forum, and any attempt to whittle 
away that’ peculiar independence must mean t,he 
beginning of the end of the strength, dignity and 
usefulness of the Judicat*ure. 

But it is not enough to pay lip service to the principle 
of the independence of the Judiciary. There must 
be an ever-present realization of the necessity of 
preserving unimpaired the independence of a Judge 
as one who, though appointed and paid by the Govern- 
ment of the day, has a very special status, altogether 
independent of the Crown, and the Ministers of the 
Crown for the time being. Constant vigilance is 
called for, since it is so easy t’o forget that herein lies 
hhe source and safeguard of liberty. It is especialiy 
important in these days when t’he activities of t’he 
Executive are so considerable and the powers delegat’ed 
by the Executive are so extensive. 

The personal detachment’ with which the Judge 
properly and deliberat’ely hedges himself about is one 
of the safeguards of the administration of justice. 

How much more imp&ant is it, therefore, t.hat such 
an attitude of mind and conduct should be reinforced 
with a rigid recognition by political authority of the 
need for the st,rictest preservation of judicial dignity 
and independence 1 If the Judge is prepared, as he 
must be, to turn his back on all sectional, business or 
professional relationships in the pursuit of unquestion- 
able impartiality, he is anticipating no more than his 
right when he requires unconditional freedom from 
political interference, Executive or Minist,erial, in the 
special circumstances of his public life. 

There was a time in New Zealand when such inde- 
pendence, in the view of the Judges, as well as of many 
members of the Bar and the general public, was in 
danger of being undermined. Eighty-four years ago 
decisions taken by the Government in a fit of perversity 
blasphemed against the rules of independence, whether 
by accident or design, in such a way that Her Majesty’s 
Judges were impelled to the st.rongest forms of protest. 
Almost overnight the composition of the Judiciary 
was completely changed by three resignations, including 
t,hat of the Chief Justice, and in one case at least the 
Government”s policy was deplored in the most un- 
equivocal terms. 

The trouble arose from a curiously irrelevant recom- 
mendation in the report of a Joint Parliamentary 
Committee set up to inquire into a charge of partiality 
levelled in Dunedin by District Judge Charles Dudley 
Robert Ward against Mr Justice Henry Samuel Chapman, 

A libel action, Macassey v. Bell, was pending in the 
Supreme Court and Judge Ward, acting gratuitously, 
was advising Mr W. K. Turton, counsel for the defend- 
ant. Mr Justice Chapman, on an application on 
behalf of the plaintiff Macassey, made an order ex 
parte to allow the plaintiff to inspect, not only tele- 
grams between the parties to the action and relating 
to the action, but also telegrams which had passed 
between Mr Turton and Judge Ward in reference 
thereto. Judge Ward “ became imbued with sus- 
picion ” that Chapman J., in making the order, had 
acted partially on account of his private friendship 
with Macassey and his relationship to Macassey’s then 
partner (Mr Justice Chapman’s son, later His Honour, 
Sir Frederick Revans Chapman). 

Apparently Chapman J. had made similar orders 
for production in other cases in Dunedin without any 
objections having been raised, but the practice in 
other centres at the time was to make such orders 
only after hearing both parties. Actually in l!acussey 
v. Bell no action was taken by the plaintiff on the 
order, which was eventually rescinded by the Judge. 

Judge Ward, however, like Rachel, refused to be 
comforted, and raised the matter in a formal charge 
of partiality which he referred to the Premier, Mr 
Julius Vogel. The upshot of it was that the Govern- 
ment took ao serious a view of the allegation that, a 
Joint Committee of both Houses of the Assembly was 
appointed to hold an inquiry. 

The Committee was G. M. O’Rorke (later Sir Maurice, 
Speaker of the House of Representatives), William Fox 
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(four times Premier), M. Richmond (Nelson), Harry 
A. Atkinson (five times Premier), John Sheehan (later 
Minister of Justice), A. de R. Brandon (a Wellington 
l)arrister), T. B. Gillies (who was later appointed to 
the Bench). J. I,. Gillies (Dunedin), John Studholme 
(Kaiapoi), and pu’. 1’. A. Wales (Dunedin). 

The Committee decided t,hat the charges against 
Chapman J. w-err not. substantiated and were made 
without clue consideration of their importance as 
affect,ing the character of a high judicial officer. 

It also raport’ed that, while the propriety of the 
practice of issuing such orders ex parte may have 
been open to grave yuest’ion, the Committee was not 
of the opinion that Chapman J. had acted part’ially 
in t#he matt#er, or t’hat there were any grounds for 
impeaching the conduct or questioning the integrity 
and impartialit,y of Chapmau J. in the discharge of 
his judicial duties. 

Jt was in Paragraph III of the report that the 
Committee producecl its classic irrelevancy : 

“ While it may not be strictly within the order 
of reference, yet the Committee cannot, refrain from 
suggesting to the Government the desirability of 
making arrangements for the periodical shifting of 
Supreme Court and District’ Court Judges to different 
circuits.” 

Parliament received the report and passed it for 
publication, and the Government interpreted reception 
of the report as a mandate to give full ant1 immediat.e 
effect’ to Paragraph III. Though the Commit.tee had 
perhaps not been conscious of what it was doing, its 
suggestion assailecl t’he sacred principle of the inde- 
pendence of t,he Judges, and it was inevitable that 
t’here should be repercussions. 

The Chief Justice, Sir George Arney, with seventeen 
years’ service behind him, Mr Justice Henry Samuel 
Chapman, with a t’obal of twenty years in office. and 
Mr Justice Hem-y Barnes Gresson, who was in his 
eighteenth year as a Judge, all intimated to the Colonial 
Secret’ary that they desired to retire on March 31, 1875. 
Considering that the Judiciary at the t’ime consist’ed 
of a Chief Justice and four puisne Judges, it is hardly 
surprising to find the Dvening Post late in 1874 com- 
menting that “ t’he fournains of justice are at present 
in a very disturbed st.at,e “. There were only oblique 
references to what was generally regarded as the root 
cause of the simultaneous resignations-the recom- 
mendations of the Ward-Chapman Joint. Parliamentary 
Committee-but the situation was widely blamecl on 
the Minister of Justice (Mr C. C. (afterwards Sir Charles) 
Bowen), who, the Evening Pod declared, “is irres- 
ponsible in that he is not) a member of either branch 
of the Legislature “. 

“ It would be difficult, to conceive a more thorough 
change than that about t’o t,ake place in the Judicial 
Bench ” said the Ecening Post on November 20. 
“ Whet,her it will be for the better is iu the lap of the 
gods “, t’he paper continued, “ but t,he Colony may 
be well sat’isfied if t,he new Judges to be appointed 
serve it as well as the old ones have done, and as well 
maintain t.he reputation of t,he Bench for impartiality, 
legal knowledge, dignit,y and judicial ability “. 

The Press seemed to have its own explanations for 
the resignat’ions. Of the Chief Justice the Ecening 
Post said : “ Sir George Arney intencls to avail himself 
of the retiring pension provided by Parliament during 
last session “. 

Somewhat more space was devoted to Mr Justice 
Chapman. In August,, after the appearance of the 
Ward-Chapman report, the E:ceuing Post said : “ Mr 
Justice Chapman, if he is a wise man or is inclined 
to be guided by the advice of judicious friends, will 
ret’ire from active life. It is scarcely probable t’hat 
he woulcl submit to being moved to another district, 
and aft’er the late occurrences it is impossible that he 
can continue to sit on the Bench in Otago with any 
pleasure to himself or, we may aclcl. wit)h advantage 
to the public “. 

Alt,hough he was triumphant’ly acquitted of the 
partiality charged against him by Judge Ward, Chapman 
J. did not take long to make up his mind on the subject 
of the future and his intention to retire was reported by 
the Post in bhe following terms : 

“ In Dunedin Mr Just’ice Chapman is stat’ed to have 
at length consentecl t’o retire, but only aRer exacting 
a pledge from the Government that he shall not be 
succeedecl by his bete noire. Judge Charles Dudley 
Robert Warcl.” 

Mr Justice Gresson, as far as the E'cening Post was 
concerned. “ has elected t,o retire on his pension in 
preference to being transferred to some other judicial 
district, than Canterbury “. 

On the face of t’hings, it all appeared to hc very 
simple-three Judges were retiring and would require 
to be replacecl. But behind the scenes there was 
deep concern of a kind t’hat would have been the better, 
in the interests of both the Judiciary and the public, 
if it had been brought, out into t.he open. For reasons 
which no doubt seemed adequate to themselves, and 
which they probably considered to be of no interest 
to nnyoiio else, Sir George Arney and Mr Justice 
Chapman refraiuecl from any public comment on the 
proposed redistribut!ion of the Judiciary and its possible 
effect on their decisions t’o resign. It was left to Mr 
Justice Gresson to flush the fox ancl acquaint the 
public with what could only be regarded as a meaning- 
less. unnecessary, and unconstitutional procedure-a 
policy lvhich, if condoned or encouragecl, could not 
fail to strike at the very roots of the principle of the 
inclependence of Judges. The Bench as a whole was 
agreed t,hat it would be a restriction of it’s independence 
if Parliament or the Minister of Justice had the power 
to move Judges from place to place, but it was left 
to Mr Justice Gresson to make it plain to both the 
Government ant1 t,he country that such a proposal 
was int,olerable as well as wrong. 

This he did, first in his letter of resignation to the 
Colonial Secretary (the Hon. Daniel Pollen) and finally 
at his valedictory appearance on the Bench in Christ- 
church on March 31, 1875. 

Sir George Arneg had discussions with the Colonial 
Secretary on the subject but was prepared to accept 
his translat,ion from Auckland to Wellington “ if I 
should continue bo hold office after March next “. 

Mr Justice Chapman on the other hand avoided all 
reference to t,he re-arrangement of districts in his 
correspondence with the Colonial Secretary, and con- 
tent’ed himself with resigning, and emphasizing that 
despite a broken t’erm of office he had fulfilled all the 
condit8ions relative to the granting of a pension. 

The t,ext of the various letters of resignation provides 
some intriguing analogies which make Oheir reproduction 
of interest. 
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Sir George Arney addressed the Colonial Secretary prescribed period “. 
as follows : (To qualify for a half-pay pension a Judge had to be 

“ If I recollect rightly that which passed at our over sixty years of age and have over fifteen and under 
last interview at Wellington, you desired to hear t,wenty-five years’ service.) 
from me further before the Government would In the meant,ime, Mr Justice Gresson had been 
resolve finally upon the redistribution of the business directed to remove from Canterbury to the Nelson 
of the Supreme Court’. district ; and, while Mr Justice Alexander James 

“ At all events I have the honour to inform you Johnston was communicating with the Government 
that, if I should continue to hold office aft,er March about his transfer t.o Christchurch, Mr Justice Gresson 
next, I shall be prepared to remove to Wellington was penning a letter of resignation which left no one 
in good time to conveniently be prepared for and in any doubt as to his views regarding the irregular 
to hold the sitting of t’he Court, at Wellingt~on in the and unconstitutional character of the policy which was 
first week in April.” 

That was in ThYXntJer, 

1874. 
The Chief Justice, how- 

ever, did not take up his 
duties in Wellington. 

On February 20, 1875, 
he again wrote st’at’ing 
that he was desirous of 
retiring, his formal com- 
munication concluding 
with t,he words : 

“ Upon receiving, 
therefore, the notifica- 
t’ion that the exigencies 
of the Public Service 
do not require my 
t,enure of the Office of 
Chief Just’ice after the 
31st of March next,, 1 
shall be prepared to 
tender my resignabion 
to His Excellency the 
Governor.” 
On March 27 he sent 

a formal resignat8ion t 0 
the Governor, and three 
days later the Executive 
Council advised the 
Governor to accept it 
and to approve the 
appointment in his stead 
of Mr James Prendergast,. 

The Evening post, 
which had described the 
retsiring Chief Justice as 

” upright and able 
Edge who has well 
maintained the dignity 
of his high position “, 
said of his successor : 

Portrait of Mr Justice H. B. Gresson in the Christchurch 
Law Library, with Mr Justice K. M. Gresson, 

his grandson. 

even then being put 
into operation. His 
letter, direct and to the 
point, demonstrated, 
probably more than his 
arduous and much more 
than competent tenure 
of office, the courage, 
singleness of purpose, 
and consuming sincerity 
t)hat distinguished his 
occupancy of the Bench. 

It is probably not 
easy for the Bar, or 
even the Judiciary, in 
this day and generation 
to assess to t,he full 
what is owed to the 
early architects of the 
present-day edifice of 
law and its interpreta- 
tion-the detachment 
and independence t’hat 
are the accepted essen- 
tials of procedure in 
1958-but the young and 
not so young adventurers 
of the mid-twentieth cen- 
tury who may feel 
tempted to profess only 
a meagre indebtedness 
to the compact and 
dignified convenbions of 
their immediate ancest- 
ors should pause to 
reflect whether, after all, 
they are not standing 
on their shoulders. Ill 
the law as elsewhere, 
many outward signs 

“ His legal attainment,s are beyond question and he 
will probably make an excellent Judge “. 

Mr Justice Chapman, who in the spring of 1874, 
had informed the Government and the Colonial Secre- 
tary verbally of his intention to ret’ire in March, 1875, 
had to be asked to put his decision “ in official form ” 
as the date of his retirement, drew near, and this he 
did on February 22, 1875. His Honour advanced no 
reason for his resignation, but gave an assurance that 
he had fulfilled all the conditions required by the 
Supreme Court Judges Act 1874 

“ to entitle me to a retired allowance of half my 
present salary. I am within a few months of 
seventy-two and have already served more than the 

persist today, long after 
the things they signified 

have become obsolete, but there is st,ill virtue in 
remembering. 

Recollections of the people of the earliest days of 
this country are full of wandering anecdotes fathered 
now on one authority and now on another, whose 
place and time of origin are undiscoverable, but in 
the case of Mr Justice Gresson it is revealing and 
informative at this stage to recall an incident neither 
extravagant nor apocryphal. Gresson J. was the 
guest of the Chief Justice at dinner in Welington 
after a sitting of the Court of Appeal. 

Sir George Arney (contemplating his guest across 
t,he table) : Gresson, you are the most extraordinary 
Irishman I ever saw, 
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Gresson J. : And why would you think that 1 
Sir George : Because you are sober, hard-working, 

contented and moderately economical, and you 
don’t blow your own trumpet. 

It is in the light of that candid contemporary opinion 
that the following statement of principle by Gresson J. 
in his letter of resignation bo the Colonial Secretary 
should be read : 

“ I regret that I cannot accept the judicial district 
of Nelson, and I shall be prepared 60 resign my 
office on the tenth of March next. 

“ Shortly after my appointment to t’he judicial 
office, upon the passing of the Supreme Court Judges 
Act 1858, by which t’he Judges of the Supreme 
Court were made t’o hold office during good conduct 
instead of during pleasure, as theretofore, at the 
instance of the then Attorney-General (Mr F. 
Whit’aker) I resigned my Commission in order that 
I might receive a Commission to hold office during 
good conduct. I need scarcely remind you that 
since t,he change so made in the tenure of office 
of t$he Judges, t,he Legislature, by a further enact- 
ment, has manifested its determination to place 
them as nearly as possible in the same position of 
independence as the English Judges, making them 
removable only by Her Majesty upon the address 
of both Houses of the Legislature. I venture to 
think, therefore, that if the wish of the Legislature 
to which you refer ha.s been rightly interpreted, its 
present action is not only of a retrograde character, 
placing the Judges of t,he Supreme Court as it does 
at the mercy of the Minister for the time being, 
but is at variance with the legislation of the Colony 
for the past sixteen years. I cannot help thinking 
also that the time for the change is particularly 
inopportune, when from the circumstances of a 
charge of partiality having been recently made 
against one of the Judges, the proposed change 
will naturally be attributed by the public to the 
result of the Inquiry, and thus a foul and most 
unjust imputation will be made to attach to the 
Judges. 

“ As in ot,her circumstances I should probably 
have retained my office a few years longer, it having 
been my desire to continue my work aa long as I 
could discharge my duties efficiently, I regret being 
compelled to tender my resignation, but I have no 
alternative.” 
And so the die was cast. On March 25, 1875, Mr 

Justice Gresson forwarded to the Governor his formal 
resignation, and with it his Commission as a Supreme 
Court Judge. His Excellency accepted them. 

Gresson J., it is true, had become wedded to the 
Canterbury district, and could only view the prospect 
of removal to Nelson with dismay. He had been at 
pains to identify himself “with the people and their 
aims “, and about ten years before had acquired a 
country property at Woodend. But his whole history 
as a Judge discounts any suggestion that such con- 
siderations weighed more heavily with him than the 
principle on which he had staked his judicial future. 

When his momentous decision had to be taken he 
had barely twenty years’ residence in the country. 
Born in County Meath, Ireland, in 1809, he graduated 
B.A. at Trinity College, Dublin, and was called to the 
Irish Bar in Trinity Term 1833. After a London 
interlude and eight years as an equity barrister at 
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the Chancery Bar in Dublin, he decided to emigrate 
and sailed from London in 1854 with his wife, his 
two daughters and his son in the ship “ Nelson ” 
(688 tons). He was forty-five. years of age when 
after a four-months’ voyage he arrived at Lyttelton 
and took the Bridle Track over the Port Hills to 
Christchurch. The family’s complete household pos- 
sessions, wit’h t’he exception of a silver tea and coffee 
service presented to him on his departure by the Irish 
Bar (which in its wooden case was washed ashore), 
were lost when a small vessel foundered on the Sumner 
Bar, and the fut’ure Judge faced life in an entirely 
strange sphere from a position which the present’ 
generation would describe as “ behind scratch “. 
He was even without his valedictory testimonial signed 
by at least a score of Irish Q.C.‘s, half a dozen Doctors 
of Law, and the rank and file of a Bar at which, in 
spite of the keen competition, he had already secured 
more than a nominal footing. 

With no insurance (his heavy goods were covered 
only to Lyttelton), his library of law books lying deep 
beneat’h the sands of the bar off the beach where his 
grandsons were later t,o bring their children and grand- 
children to play, Henry Barnes Gresson began life 
afresh, living first in Madras Street where the rain 
poured into the kitchen and the children slept in the 
loft’, and later in Manchester Street, and at Halswell. 

With the population of Christchurch only 710 (forty- 
six fewer t’han in Lyttelton) and only 5,347 souls in 
the whole of the Canterbury Provincial District, he 
was appointed Crown Prosecutor. By the time MI 
Gresson became Gresson J. in December, 1857, Christ- 
church could still boast only 1,000 inhabitants, and it 
was to be anot,her forty years before it attained its 
first 50,000. 

Mr Justice Gresson was one of the first Fellows of 
Christ’s College, being ” nominated, constituted and 
appoint,ed ” in the Deed of Foundation, and he was 
one of those who chose the site of the present College. 
He was also intimately associated with the movement 
for the erection of the Christchurch Cathedral, having 
at a meeting in 1858 moved the motion which marked 
the decision to build in Cathedral Square. 

As it was barely three years after his arrival in the 
Colony that he was invited to accept a judgeship, 
Mr Gresson forsook the Bar with not a little diffidence. 
Eighteen years later, on his retirement, he confessed 
to a lively sense of his personal inadequacy at the 
time, but he explained that he was swayed in his 
decision by the fact that there were only two Judges 
then in office, the Acting-Chief Justice, Mr Sidney 
Stephen, and Mr Justice Daniel Wakefield, both of 
whom were in delicat’e health, and with a large accumu- 
lation of arrears of work, both criminal and civil. 
Indeed, both Judges died within a week of each other 
in the month following the gazetting of Mr Gresson’s 
Commission. Since it was not until March 1, 1858, 
that the new Chief Justice, Sir George Arney, was 
appointed, Gresson J. carried out his judicial duties 
in splendid isolation for nearly two months as the only 
Judge in the Colony, Even after Sir George Arney 
took office, it was eight months before another puisne 
Judge (Mr Justice Johnston) was appointed. 

But perhaps the greatest problem at that time was 
the existence of a single superior Court exercising 
jurisdiction both at law and in equity, a sole tribunal 
of general jurisdiction, The system had many advant- 
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ages, but in those days the Judges had received their 
t#raining and experience in only one of t’he two juris- 
dictions. In Mr Justice Gresson’s case ib was equity. 
The law had t’o be administered in the new Colony 
as one organic whole, and, while generally speaking 
the Bench succeeded fairly well in doing so, the Judges 
found the task a difficult, one. Gresson J. found 
the lack of ready references and authorities a sore 
handicap, as did all t’he Judges, and he had good reason 
in t’he early years of his office t#o rail at the malign 
fate that buried his personal library beneath the sands 
of t,he Sumner bar on his arrival in New Zealand. 
This loss, in conjun&ion with a purely Chancery Bar 
training, greatly complicated a tour of duty that could 
be only imperfectly described by the term “ strenuous “. 

Then there were the discomforts and hazards of 
travel. Mr Just’ice Gresson at first had the whole 
of the South Island to cover. His first circuit took 
him from Wellington to Nelson, and thence overland 
to Lytteltorl-a mere 230 miles on horseback, led by 
a Maori guide. With business in Canterbury con- 
cluded, the Judge then set off, in the saddle again, 
for Dunedin Do preside over the March session of the 
Court there. In the face of such rigours of travel 
and change of scene, it would be’idle t’o suggest t,hat 
anyone of the calibre of Gresson J. could have been 
constrained by personal convenience rather than 
principle to take a firm stand in t#he mat,ter of the 1874 
redist’ribut’ion policy. 

In 1862, when Mr Christopher William R’ichmond 
took Nelson off his hands, Mr Just#ice Gresson’s Com- 
mission was made permanent’, and two years later, 
with the reappointment of Mr Justice Chapman, t’he 
strength of the Judiciary was brought up to the five 
Judges who were involved in t’he Governmenta’s pro- 
gramme of interference. 

On March 31, 1875, in Auckland, Christchurch and 
Dunedin special references were made to t,he three 
retirements that became effective on that dat’e. 

In Auckland, t>he Chief Justice, Sir George Amey. 
replied to the “ kind feeling and approbet’ion ” con- 
veyed to him on behalf of the northern Bar by. the 
At’t,orney-General (Mr F. Whitaker), and admitted 
that he felt he was not withdrawing from office “ too 
early “. But of reference to the then relations between 
Bench and Government t’here was none, nor aid His 
Honour in even the most indirect fashion couple his 
resignation wit’h t#he Government’s policy. 

Similarly in Dunedin, where Mr Just’ice Chapman 
met. a large gathering of members of t)he Otago Bar, 
His Honour, in reply to the encomiums of Mr George 
Cook, forbore to make any mention of the question 
of judicial independence and the recent threat to it. 

But in Christchurch there was a different story. 
Mr T. S. Duncan (Crown Prosecutor) expressed the 
profound regret of the Canterbury Bar at the retire- 
ment’ of Mr Justice Gresson, and His Honour in reply 
did not hesitate to discuss a topic which he considered 
to be of the gravest importance t#o the law and t,o t’he 
community at large. 

After acknowledging that next to the approval of 
his own conscience he valued nothing more than the 
t’estimony of those among whom he had administered 
the duties of his office, and thanking the Bar for it’s 
kind wishes, he said : 
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“ It only remains for me, before I take leave of 
you, to explain the events t,hat have caused me 
to retire somewhat sooner than I had intended. 
You are aware that’ t’he Joint Committee of both 
Houses of Assembly on the Ward-Chapman Inquiry 
appended to their report, a recommendation that 
the Supreme and District Court Judges should 
change their circuit’s occasionally. I supposed at 
the time, as did many ot.hers, that it was merely 
intended to invite the Judges to exchange circuits, 
in conformity with the practice of t’he Judges in 
the United Kingdom. Such an exchange has often 
been talked of, and to it the only possible objection 
could be that it might be attended with some slight 
addibional cost to the country. But t’he General 
Government’ int’erpreted the suggestion to mean 
that t’he Judges should be request’ed t’o change their 
judicial districts at intervals, and remove from 
t’ime to t’ime from one point of the Colony Do another. 

“ I venture to doubt t,hat this could have been 
t’he meaning of the Committee, or the imention of 
the Legislature, because it would have implied an 
imputation against t’he Judges, and because it would 
have been at variance with the course of legislation 
over the last sixteen years, culminating in the 
statute which secured the independence of the 
Supreme Court Judges, by making them removable 
only by Her Majesty upon the address of both 
Houses of t’he Legislature. But what becomes of 
the independence of the Judges if they may be 
ordered by t’he Minister of the day, as often as he 
pleases, to remove t’o whatever part of t’he Colony 
he pleases Z It is obvious that such a power is 
open to gross abuse, and that if these be t,he terms 
under which they hold office, the Judges are not 
better off than when their Commissions were only 
during pleasure, a form which was wisely altered 
by the Legislature to a good-conduct t’enure so long 
ago as 1858. 

“ In conformity with what the Government sup- 
posed to be the policy of the Legislature, I received 
a letter from the Colonial Secretary informing me 
that this judicial district had been assigned to Mr 
Justice Johnston, and inviting me to remove to 
Nelson. This I did not feel called upon to do in 
the circumstances which appear to me to convey an 
imputation against the impartia,lity of the Judges. 
If the Legislature had by statute expressed it,s 
intention that the Judges should reside at the seat 
of Government, I should unhesitatingly have accepted 
a change which might fairly be assumed to be for 
the public interest and not inconsistent with the 
independence of the Judges, although in my opinion, 
the Colony is not sufficiently advanced for such a 
movement. But viewing the matter as I do, no 
alternative remained for me but to retire.” 
It was a valiant and opportune undertaking upon 

which His Honour had embarked, and it is for those 
who have followed after him to assess the value and 
significance of his revolt. 

In case it should be thought that Mr Justice Gresson 
was a voice crying in the wilderness, it is appropriate 
to conclude this chronicle of events by quoting two 
others of His Honour’s colleagues on the question 
which he regarded a’s of the greatest moment. 

Mr Justice Richmond, who drew Otago in the re- 
shuffle, replied to the invitation to transfer there with 
a request for eighteen months’ leave. of absence on 
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half-pay, the money to be paid to him in London by 
the New Zeala,nd Agent-General there. The Otago 
climate. he advised, would be inimical to his current 
state of health. His letter to the Colonial Secretary 
ended on the following note : 

.. My request for leave of absence has been neces- 
sitated by the suddenly-taken resolution of the 
Government.” 

The leave of absence was granted and was subsequently 
extended to two years. 

Mr Justice Johnston, having persuaded the Govern- 
ment that the statutory g200 removal allowance for 
Judges was insufficient for his translat,ion from Wel- 
lington to Christchurch (he finally received over e300)> 
accepted the Canterbury district, but concluded his 
letter of acceptance as follows : 

” I deem it my duty to say that I assent to the 
proposal on the footing of your representatipn that 
the Legislature ha,s expressed its approval of the 

propriety of the proposed changes, and that the 
Government deems them necessary for the exigencies 
of the Public Service, without my admitting there 
is any proved necessity for them, or that the cur- 
rently-reported scheme is the most convenient one 
for the alleged purposes, or that it is constitutional 
in principle, or that the time has been opportunely 
chosen for introducing it.” 

The real significance of the stand taken by Mr Justice 
Gresson eighty-four years ago may be said to reside 
in the extent to which the independence of the Judges 
has long since been determined. Today -a Judge 
removes from one di&rict to another only at the 
request, of t’he Chief Justice whose responsibility it, is 
to supervise and organize throughout New Zealand 
the sittings of the Supreme Court. The importance 
of such an arrangement cannot be overrated and 
Bench, Bar and public alike may well be conscious 
of a deep sense of obligation to one who was prepared 
to insist upon the principle no matter what t’he cnst. 

- -~~~ 

LAND TRANSFER: RESTRICTIVE COVENANTS. 
Noting on Register. 

-- 
By E. C. ADAMS, I.S.O., ILK 

Sections 126 and 127 of the Property Law Act 1952 
have now been in force in New Zealand for five-and-a- 
half years, and perhaps the time is now meet t,o review 
the position and explain briefly the new law which 
was introduced by those sections. 

Section 126 deals with the noting on t,he Land 
Transfer R#egister of restrictive stipulat,ions as to the 
user of any land ” subject to the Land Transfer Act ; 
what we in New Zealand usually refer to as “ restrictive 
covenant’s “. Section 127 aubhorizes the Supreme 
Court, to modify or extinguish easements and “ res- 
trictive sCipulations “. 

Similar, or almoet similar, provisions have been in 
force for many years in one or two St,ates of the 
Commonwealth of Australia and, if New Zealand 
counsel is asked to advise on ss. 126 and 127 of the 
Propel%y Law Act, a perusal of relevant. Australian 
cases and text-books will greatly assist. Two text’- 
books which I have consulted are Baalman’s Commentary 
on the Torrens System in New South Wales, and Baalman 
and Wells’s Practice of the Land Titles Office. 3rd ed. 
(1952). 

Section 126 of the Property Law Act 1952 reads as 
follows : 

126. Where a restriction arising under covenant or other- 
wise 8s to the user of any land under the Land Transfer 
Act 1952 the benefit of which is intended to be annexed 
to other land is contained in an instrument coming into 
operet ion after the commencement of this .2ct--- 

(A) The District Land Registrar shall have power to enter 
in t,he appropriate folium of the register book relating 
to the land subject to the burden of the restriction 
a notification of the restriction, and a notificatdon of 
any instrument purporting to affect the operation 
of the rest,riction of which a notification has been so 
entered, and when the restriction is released, varied, 
or modified to cancel or alter the notification thereof : 

(b) A notification in the register book of any such restriction 
shall not give the restriction any greater operation 
than it has under t ho inst,rument creating it : 

(c) Every such restriction notified on the appropriate 
folium of the register book shall bo an interest within 
the meaning of se&ion sixty-two of the Land Transfer 
Act 1952. 

The marginal note to the sect.ion (Registration of 
restrictions of user of land) is rather misleading. “ The 
entry of a notification on a certificate of title does 
not amount to a registration ” (Badman and Wells 
op. cit., p. 62).* But a restriction so noted becomes 
an “ int.erest, ” within the meaning of s. 62 of the 
Land Transfer Act 1952. That section is the one in 
which is enshrined the principle of indefeasibility of 
t,itle. In the absence of fraud the estate of a registered 
proprietor is (with certain statutory exceptions) para- 
mount but subject to such encumbrances, liens, estates, 
or interests as may be notified on the folium of the 
register. Therefore, the estate of a registered pro- 
prietor of land under the Land Transfer Act is now 
subject to any covenant or other agreement rest,ricting 
the use of the land, the exist’ence of which is noted 
against the appropriate folium of the register book ; 
but not.e particularly t,hat by virtue of para. (b) such 
notification does not give the restriction any greater 
operation than it had under the instruments creating it. 
In his Commentary on the Torrens System in New South 
FVaZes, 96, Baa,lman states : 

The entry is made only because there is no other way of 
giving notice (for what it may be worth) to assigns of the 
covenantor. It does not carry the element of conclusiveness 
of a registered estate or interest. . . The rights and 
liabilities of the parties will continue to be determined by 
the general law ; and, if for any reason peculiar to the law 
affecting covenants, the restriction ceases to bind the Iand, 
the proprietor can have the notific&ion cancelled. 

Further on, in his Commentary, at p. 196, the learned 
author, after pointing out t,hat a demand for noting 

* In New South Wales the practice of noting restrict,ive 
covemmts first received statutory approval by the conveyancing 
(Amendment) Act 1930, s. 88 (3) (a)-although it hnd been in 
force for many years before that date. 
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restrictive covenants against titles arose jn the early 
part of this century, and has developed in intensity 
wit’h the succeeding years, is rat’her critical of t,he 
practice of noting restrictive covenants against Torrens 
titles in New South Wales. At p. 197, he states : 

The general impact of restrictive covenants upon the 
T~rrens system still recluires much judicial enlightenment. 
A branch of the law which rests so heavily on the doctriuc 
of notice cannot be grafted on to a tree which repudiates 
that doctrine without impairing the general health of the tree. 

The practice of noting restrictive covenants against 
lacd-transfer t.it’les has this advantage : it does enable 
one to obtain protection of a right against the land 
of another which the common law would not recognize 
as a lega,l easement. It is not beyond the wit of a 
conveyancer to embody such a right in the form of a 
restrictive covenant, Of course, such a right could 
always have been protected by t.he rather roundabout 
method of a Memorandum of Encumbrance (Form D, 
Second Schedule to the Land Transfer Act 1952). 
-4 suitable precedent of such an encumbrance will be 
found in (1950) 26 N.Z.L.J. 171. 

In order t,hnt a restrictive covenam may be noted 
against a land-transler title, the covenant, should 
clearly indicate 

(a) the land to which the benefit of the restriction 
is appurtenant, and that land ma,v of may not 
be subject t,o the Land Transfer Act ; 

(b) the land which is subject to the burden of the 
restriction, and that land (the servient tenement) 
must be subject to the Land Transfer Act. 

I f  t’he servient tenement ic not subject to the Land 
Transfer Act, then the instrument could be registered 
under the Deeds Registration Act 1908, or, presumably, 
if title is held under the Mining Act 1926, the instrument 
could be registered under that’ Act ; it would not 
matter if the covenant was not appurtenant t’o any 
land but merely a covenant in gross. But, if the 
servient tenement is under t,he Land Transfer Act, the 
covenant must be appurtenant to other land ; covenants 
in gross (e.g. t’he brewer’s covenant as in Staples and 
Co. v. Corby (1900) 19 N.Z.L.R. 517 ; 2 G.L.R. 398) 
could not be noted against the Land Transfer Register. 

Restrictive c0venant.s in memoranda of leases and 
mortgages have never been objected t’o in New Zealand ; 
indeed, so far as leases are concerned, bheir inclusion is 
impliedly authorized by the Fourt,h Schedule to the 
Land Transfer Act 1952, “ Covenants implied in 
Instruments “. (The words, “ That the lessee will 
not use the said premises as a shop “, imply, etc. 
the words “ will not carry on offensive trades ” imply, 
etc.; the words “ will not cut t’imber ” imply, etc.) 
It appears clear, however, tha,t a purchaser relying 
on t,he register book would not be affected by a 
restrictive covenant in a lease the term of which had 
expired, or the previous determination of which had 
been noted against the register book pursuant to s. 121 
of the Land Transfer Act 1952 (notificat’ion of re-entry 
by lessor) : Gallagher v. Thomson and Allen [1928] 
G.L.R. 373, which is consistent with Brown v. Wel- 
lington und Manawatu Railway Co. Ltd. (1898) 17 
N.Z.L.R. 471, 1 G.L.R. 14.t It is not the practice 
in New South Wales t’o enter on the register a notifica- 
tion of a covenant contained in a registered lease or 
mortgage. In New Zealand, the only covenants in a 
lease which are noted on t’he register are fencing 
~- 

covenants and those conferring “ a right for or covenant 
by the lessee to purchase the land “: s. 7 of the Fencing 
Act 1908 and s. 11s of the Land Transfer Act 1952. 
And (as in New South Wales) it is not t,he practice 
in New Zealand to note on the register covenants 
contained in a registered mortgage. 

Section 126 of the Property Law Act 1952 does not 
aut’horize the noting of posit’ive covenants on the Land 
Transfer Register : a positive covenant may be pro- 
tected by the registration of a memorandum of en- 
cumbrance in Form D in the Second Schedule to the 
Land Transfer Act’ 1952, but a memorandum of 
encumbrance may constitute an inconvenient blot on a 
title and t’hat procedure is not to be recommended. 
It may be pointed out, however, that a covenant 
which is po,qltive in form may really be negative in 
substance : for example, a covenant to keep a square 
open as a pleasure ground : Garrow’s Real Property 
in New Zealand, 4th ed., 235. Similarly, a covenant 
for the benefit of t’he dominant tenement, not to erect 
upon t’he servient tenement a building of a value less 
than a stated minimum is a true negative covenant1 
Collins v. Castle (1887) 37 Ch.D. 243. But a covenant 
to erect on land a house of a value not less than a 
stated minimum would be a positive covenant. A 
covenant by t’he servient owner that every building 
on the servient tenement’ shall be used only as a private 
dwellinghouse, motor-garage, or other building belong- 
ing thereto and that so much of the land as shall 
remain unbuilt upon shall be used only as the yard, 
garden or grounds of such dwellinghouse and premises 
would be permissible negat’ive covenant : Burns v. 
Ddworth !Z’rust Rourd [1925] N.Z.L.R. 488 ; [I9251 
G.L.Rm. 287. A covenant not to carry on a certain 
business on the servient tenement is permissible : 
hTewton Abbey Co-op. v. Williamson and Treadgold 
Ltd. [1952] 1 All E.R. 279. 

It, is submitted, however, that the District Land 
Registrar should not object to the inclusion of positive 
covenants which are merely ancillary t,o restrictive 
covenants. An example of such an instrument is 
Precedent No. 4 hereunder which was passed by the 
Registrar-General of Lanc1.s 

$ A covenant by the ‘. purchaser ” for himself, his heirs, 
executors, administrators and assigns, with the ” vendor ” 
her heirs executors and administrators, that the l&-chaser, etc., 
shall not erect or permit ” to be erected upon the said land 
any main building of less value than $300 ” : Dobbs v. Seta~nn,~ 
(1!)“.5) 36 C.L.R. 638, 514, 54.5. 

S As to positive covenants in restrictive covenants (in this 
case they were contained in a building schome) Upjohn J. 
in H&&Z v. Brizell [1957) 1 Ch. 169; 11957) 1 911 E.R. 371, 
376, rnado the following useful observations : ” First, in so 
far as the deed of 1851 purports to make the successors of the 
original contracting parties liable to pay calls, is it valid and 
enforceable at all ? I think that this much is plain : that 
the defendants could not be sued on the covenants contained 
in the deed for at least three reasons. First, a positive 
covenant in the terms of the seventh covenant does not run 
with the land. Secondly, these particular provisions with 
regard to the payment of calls plainly infringed the rules against 
perpetuities. Of course, these parties are not parties to the 
contract. Finally, it is conceded that the provisions for 
distraining on failure to pay is not valid. A right to distrain 
can only be annexed to a rent charge which this certainly is 
not. But it is conceded that it is ancient law that a man 
cannot, take a benefit under a deed without subscribing to the 
obligations thereunder. . . . It is laid down in Co. Litt. 230 b 
that a man who takes the benefit of a deed is bound by a 
condition contained in it, though he does not execute it. If 
t,ho defendants did not desire to take the benefit of this deed, 
for the reasons I havo given, they could not be under any 
liabi:ity to pay tho obligations thereunder. But, of course, 
they do desire to take the benefit of this deed “. 
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It is thought that perhaps the following examples 
taken from the Law Reports published in Australia 
will pro\-e of interest. 

1~1 Jacobs v. G’reig [1956] V.L.R. 597, a contract of 
sale contained bhe following condition : 

“ The land is sold subject to the following restrictive 
covenant : no building shall be erected on any lot 
sold other than one detached private dwellinghouse 
or one detached building not exceeding two storeys 
in height compri&g two substantial majsonettes or 
two residential flat,s, one above the other, and any 
such building shall not be erected of any material 
other than brick or &one with a tiled or slate roof. 
A covenant giving effect to this condit,ion shall be 
inserted in the transfer to th.e purchaser in such form 
as t’he vendor shall think necessary and shall run with 
the land. 

“ It was held that the covenant did not allow the 
erection of a buitding, the vertical construction of 
which was not substant,ially wholly of brick or stone, 
and in particular, did not allow the construction of a 
black veneer building.” 

Per Shall J. at, p. 604 : “ It is: a matter of construing 
the covenant according to common sense in t,he light 
of current usage aud custom “. 

In II& re Bishop uncl Lynch’s Contract [195-i] \‘.L.R. 
179, the s2rvicut tenemeut was Lot 202 on plan 
of subdivision No. 7162, and it a,ppeared that each 
lot had become subject to a restrictive covenant, for 
the benefit of t.he other lots contained in the said sub- 
division to t.he effect that the original purchaser of 
such lot ” his heirs executors administrators and 
transferees will not at any time hereafter erect upo~l 
the said lot hereby transferred any buildings ot’her 
t hau a private dwelling with a slate or tile roof and 
will not erect more than one such dwelling upo~i the 
said lot hereby t’ransferred and that such dwelling 
with the outbuildings thereof shall cost not less than 
ixKl “. At first only one dwelling intended for one 
family only was erected on the servient tenement. 
Subeequontlv alterations and additions were made 
to that dwelling with t’he result that the house became 
fully equipped for two residences each separate from 
the other. It n-as held that these alterations and 
r,dditions did not constitute a breach of the covenant’. 
Per Herring C.J. at 1). 1X1 : “ There is I think a real 
distinction to bc drawn bet’ween the erection of a 
building a.nd the alteration of a building “. 

N.B.-The above case must be carefully distinguished 
from In re Nmdiall and Scott’s Contract [1938] V.L.R. 
OS, where t*he restrictive covenant provided t,hnt there 
should not’ be built, on t’he land, “ any building save 
one dwellinghouse ’ ’ . It was held that the building 
on the land of a villa containing two self-contained 
flats, each structurally complet’e and separated by a 
wall t’hat prevented access from one to the ot,her 
constituted a breach of the covenant.. It appears 
t’hat in construing these restrictive covenants t,he words 
thereof should be given their meaning in common 
vernacular use, and not regarded as terms of art to 
be given some special meaning. 

It is hoped that t,he following precedents may be of 
some assistance to practitioners. 

For Precedent No. 1 I am much indebted to Jlr I?. 
W. Kirby of Sew Plymouth. The servient tenement 
had been excavated leaving the dominant t,enement 

several feet in the air, to which access could be gained 
only by means of a ramp. It will be observed that 
the instrument makes provision for relinquishment of 
an existing right of way to enable the old right of way 
to be built over. The restrict.ive covenant is for the 
purpose of preserving light for the windows of the 
building on t,he dominant tenement ; the covenant is 
tied to a height above mean sea level. This is a 
height easily determined by survey and has the 
advantage that it remains fixed and cannot be altered 
by any alterations of the surface of the land either by 
excavations or filling in. In this age when “ bull- 
dozing ” of the soil has become quite common the 
District Land Regist’rar will probably insist on some 
such permanent fixing. If the land is situated in a 
municipality which has an official datum level, the 
District Land Registrar will probably suggest that 
that datum level should be adopted as in Precedent 
No. 2 hereunder. 

It appears to the writer that when one’s client sells 
a part of his land and gives instructions that he does 
not want the purchaser to block out his view, the 
reservation in the transfer of subdivision may be 
effected either by an easement of light and air comply- 
ing with s. 124 of the Property Law Act 1952, or by 
a restrictive covenant by the purchaser. In Precedent 
No. 2 hereunder an easement of light and air is granted, 
but the vendor’s instructions that he must be permitted 
to allow his retaining wall to encroach on to the lot 
sold are carried out by a restrictive covenant. 

Precedent No. 3 hereunder is to supply an omission 
in the transfer as to restrictive covenant by the pur- 
chaser. It will be noticed that it is couched in the 
form of a deed, which appears to be the correct form 
to use, when t’lle restrictive covenant is created in an 
instrument other than one provided for in the Land 
Transfer Act itself and noting on the Land Transfer 
Kegibter is desired pursuant to s. 126 (a) of t,he Property 
Lzw Act 1952. 

Precedent No. 4 hereunder i3 designed to deal with 
t,his situation. In the course of erection of a very 
substantial and expensive building it’ is discovered 
that the builder has inadvertently encroached a few 
inches on to the adjoining land. The unfortunate 
owner of the building could by the appropriate Court 
proceedings obtain a vesting order vesting in him the 
strip of land so encroached upon : s. 5 of the Property 
Law Amendment, Act 1957. But neither nartv desires 
to alter the legal tit,le t.o the two parcels of l&n$ &volved. 
The owner of the adjoining land is willing to allow 
the new building to continue to encroach on to tis 
land, provided that, if such building is at any time 
demolished or destroyed, any building erected in 
substitution therefor does not so encroach, 

In my next article I shall endeavour to deal with 
the cancellation, release, variation or modification of a 
restrictive covenant which has been noted against the 
Land Transfer Register. 

PRECEDENT No. 1 .--Mm50~~~~unr 08 TUSFEH OF GRANT OF 
EASEMENT TO USE A RAMP AND A RESTRICTIVE COVENANT TO 

PRESERVE LIGHT FOR THE WINDOWS OF A BUILDING. 

WEEREM THE. SOCIETY LIMITED a duly incorporated 
society under the Industrial and Provident, Societies Act having 
its registered off ice at (hereinafter with its successors 
and assigns called “the Grantor “) is registered as the 
proprietor of an estate of freehold in fee simple subject, how- 
ever, to such encumbrances, liens, and interests as are notified 
by memorandum underwritten or endorsed hereon, in that 
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piece of land situated in the Survey District of,, ,, ,, .,,,.. FIRST, 
containing [Set out kere nrea] ho the same a little more or less 
being the Section Numbered .on the Public Map of the 
Town of and heing all the land in Certificate of Title 
Volume Folio. .( Regist,ry) subject to the Right- 
of-Way created by Transfer No.. SECONDLY containing 
[Sel out here aren] more or less being part’ of the Section Numbered 

on the Public Map aforesaid and being all the land in 
Certificate of Title Volume folio (, ...,,.... ,,,....,,. Registry) 
Subject to the Right-of-Way created by the said Transfer 
No.. . . . . . . . . ..and to an agreement as to Fencing contained in Transfer 
No.. and THIRDLY containing [Set out here area] more or 
less being part of the Sections Numbered . . . . . . . . . . . . . . . . . . . . . . . . . and 
on the Public Map aforesaid more particularly delineated by 
part) land on Deposited Plans Numbers and and being 
all the land in icate of Title Volume folio... ( 
Registry) Subject to the conditions contained in By-laws.... 
to inclusive of the By-laws of the Corporation of the Borough 
of and Subject to the Right-of-Way created by Transfer 
No.. (hereinafter called ‘. the land first above described “) 
AND W7zr~~~~s.. LIMITED duly incorporated under the 
Companies Act having its registered office at (herein- 
after with its successors and assigns called “the Grantee “) 
is registered as proprietor of an estate of freehold in fee simple 
as aforesaid containing [Set out here nren] more or less being 
the Section numbered . . . . . . ..on the Public Map of the Town of 

TOGETHER with the Rights-of-Way created by Memo- 
randum of Transfer registered No . over parts of the lands 
comprised in Certificate of Title Volume.. folio and 
Volume folios and and being all the land comprised 
and described in Certificate of Title Volume folio 
(. Registry) 1 imited as to parcels (hereinafter called 
“ the land secondly above described “) AND WHEREAS it has 
been mutually agreed by and between the parties hereto that 
the Grantee shall transfer release and surrender to the Grantor 
all the right title and interest of the Grantee in and over the 
lands first above described created by the said Transfer registered 
No. upon the Grantor granting to the Grantee the alternative 
rights over the lands first above described as hereinafter provided 
Now THIS MEMORANDUM WITNESSES that in pursuance sf 
the said agreement and in consideration of the grant of ease- 
ment hereinafter contained the Grantee DOES HEREBY TRANSFER 
RELEASE AND SURRENDER to the Grantor as registered pro- 
prietor of the land first above described all the Grantee’s right 
title estate or interest in and over t,he lands first above described 
created by the said Memorandum of Transfer Registered No. 

. . . . . ..to the intent that the easement, thereby created shall 
merge and be wholly extinguished in the fee simple of the lands 
first above described 4ND in further pursuance of the said 
agreement and in consideration of the foregoing transfer release 
and surrender the Grantor DOES HEREBY TRANSFER BND 
GRANT unto the Grantee its successors and assigns the registered 
proprietors or proprietor for the time being of the land secondly 
above described or any part thereof full and free right liberty 
and licence for them and each of them their and each of their 
servants visitors tenants and licensees and all persons having 
bona fide and lawful business with them or any of them their 
or any of their successors executors administrators or assigns 
and their or any of their servants visitors tenants and licensees 
in common with all other persons having the like right at all 
times hereafter by day as well as by night with or without 
horses carts or other vehicles of any description for all purposes 
connected with the use and enjoyment of the land secondly 
above described for whatever purpose such land may lawfully 
be used and enjoyed to go pass and repass over and along that 
portion of the land first above described coloured yellow on 
plan deposited in the Land Transfer Office at as No. 
. . . . . . . . . ..To HOLD the said rights hereby granted unto the Grantee 
its successors and assigns as aforesaid forever as and in the 
nature of an easement appurtenant to the land secondly above 
described and every part thereof PROVIDED ALWAYS and it is 
hereby agreed and declared by and between the parties hereto 
that so long as the Grantor shall provide and maintain and 
the Grantor does hereby covenant with the Grantee to so 
provide and maintain a ramp over portion of the land coloured 
yellow on the said Plan No. leading from the Street 
frontage such ramp having a length of 164 links and a uniform 
width of 15.15 links and at the.. Street frontage being 
on the same level as Street and rising on an even grade 
to a height of 64.67 feet above mean sea level at the end thereof 
164 links from Street and a level floor at the said 
height of 64.67 feet above mean sea level over the whole of 
the remainder of that portion of the said land coloured yellow 
such floor and ramp to be made and constructed of reinforced 
concrete of sufficient strength to carry not less than nine-ton 

vehicles fully ladon and having proper and sufficient guard 
rails on all sides then the rights of way hereby granted shall ho 
exercisable by use of the said ramp and floor and not otherwise 
and the Grantor shall be at liberty to erect upon the surface 
of t’he said right-of-way up to the height of the said floor or 
ramp as t*he case may be a building for the exclusive use of 
the Grantor AND IT Is HEREBY AcREEn AND DECZARED that 
if any dispute or difference shall arise between the parties 
hereto as to the strength condition or sufficiency of the said 
floor ramp or guard rail such dispute shall be referred and settled 
by the arbitration of two arbitrators both of whom shall be 
architects or structural engineers or their umpire and otherwise 
in accordance with the provisions of the Arbitration Act 1968 
and its amendments or any Act passed in substitution therefor 
AND PROVIDED ALWAYS that if at any time the Grantor shall 
fail to keep the said floor and ramp in the same proper and 
serviceable order and condition the Grantee or its agents or 
workmen shall be at liberty to enter upon the land first above 
described and at its or their sole option either to repair the 
said ramp and floor or to remove from the said portion of the 
said land coloured yellow the said ramp and floor and buildings 
or other obstructions without being liable for any damage 
done in the course of such removal and the cost of such repair 
or removal as the case may be shall constitute a liquidated 
debt due by the Grantor to the Grantee and be recoverable 
at law accordingly AND PROVIDED FURTHER THAT IF THE 
Grantee shall exercise its option to remove from the said land 
coloured yellow the said ramp and floor and all buildings or 
other obstructions the rights-of-way hereby granted shall 
t,hereafter be exercisable over the surface of the said portion 
of the said land coloured yellow without any obstruction .~ND 
IT Is HEREBY AGREED and declared that if at any time the 
Grantor shall sell or otherwise dispose of its interest in the 
land first above described it, will procure from the purchaser 
or transferee thereof a deed of covenant whereby such pur- 
chaser or transferee shall covenant with the Grantee to observe 
and perform all t’ho covenants and obligations on the part of 
the grantor herein contained and so on with each succeeding 
sale or transfer of the said land first above described such 
Deed of Covenant to be prepared by the Grantee’s Solicitors 
at the cost in all things of the Grantor or other person primarily 
liable to procure the same AND IT Is HEREBY FURTHER 
MUTUALLY AGREED by and between the parties hereto that 
neither party hereto will use the said floor and ramp in such a 
way that it shall restrict the free and reasonable use thereof 
by the other party and its licensees and each party hereto 
will use its best endeavours to expedite the loading and unloading 
of vehicles using the said floor and ramp by its licence or 
authority so that the same may at all times be kept as free 
and clear from vehicles and other obstructions as is or shall 
be reasonably possible and the Grantor DOES HEREBY COVENANT 
with the Grantee that the Grantor will not at any time here- 
after make place or erect any building or part of any building 
or other obstruction on or in the space over that portion of 
t’he land first above described coloured red on the plan drawn 
hereon between the heights of 64.67 feet and 76.6 feet above 
mean sea level such covenant to be in the nature of a restrictive 
covenant as to the user of the land first above described 
annexed in perpetuity to and for t)he benefit of the land secondly 
above described. 

IN WITNESS whereof these presents have been executed this 
10th day of October One thousand nine hundred and fifty- 
eight (1958). 

THE COXMON SEaL Of TRE 
SOCIETY LIMITED was hereunto 

i affixed pursuant to a resolution of r 
the Board of Directors in the 
presence of : I 

S. B. 
C. D. 1 

Directors 

E. F., Secret,ary 

THE COMMON SEAL of............. 
LIMITED was hereunto affixed in 

1 

the presence of: I 

:. J? 1 
Directors 

K. L., Secretary 

N.B. Diagram of the vamp and platform and of the dominant 
and servient tenement and the consent of t7be municipality endorsed 
ovb the instrument. 
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I. A. B. of \Vellington, .4gent (hereinafter called ” t,he 
Vendor “) being registered as the proprietor of an estate of 
freehold in fee simple subject however, t,o such cncumbrancos 
liens and interests as are notified by memoranda underwritten 
or endorsed heroon in that piece of land sit,uatrd in the City 
of Wellington containing [Set out here cu-err] be the same a little 
more or less being part of Section .District and 
being Lot 1 on Deposited Plan . . . . . . ..and being part of the land 
comprised and described in Certificate of Title Volume. 
Folio. ..,, ..,. .Registry SUBJECT to Fencing -4grcement in 
Transfer..... .IN CONYI~ER.~TION of the sum of Two THOCSAM 
POUNDS (f1,OOO.O.O) paid to me by C. D. of Wellington, Account- 
ant (hereinafter railed “the Purchaser “) (the receipt of 
which sum is hereby acknowledged) do hereby transfer to the 
said C. D. all my estate and interest in t,he said piece of land 
Reserving nevertheless to me the Vendor and my heirs executors 
administ,rators and assigns as in the nature of an easement 
for the benefit of the residue of land in said Certificate of Tit.le 
Volume .Folio. the perpetual right or privilege to the 
free and unobstructed and uninterrupted access of light and 
air perpendicularly from the sky downwards t,o the height of 
24 feet from the present ground level as existing at that point 
on the said land hereby transferred where t)he northern boundary 
thereof is contiguous to. ,. Street which said height is 
equivalent to 658.25 feet, from the City datum lerel .4x1) 
reserving t,o me the Vendor and my helm executors adminis- 
t’rators and assigns in the nature of a restrictive covenant, for 
t,he benefit of the residue of the land in said Certificate of 
Title Volume Folio the right to keep and retain the 
concret,e retaining wall on the strip of land approximately 
3 inches in width running along the Southern boundary of the 
said land hereby transferred PROVIDED ALWAYS and the pur- 
chaser his heirs executors administrators and assigns doth 
hereby covenant with the vendor that the vendor shall not 
be called upon to erect or repair maintain or contribute towards 
the cost of erection or repair of any dividing or boundary fence 
between the land heroby transferred and any land adJoining 
t’hereto the property of or occupied by the vendor but this 
covenant shall not enure to the benefit of any purchaser 01 
other occupier of any such adjoining land. 

IN WITNESS whereof this Memorandum has been executed 
this 8th day of December, One thousand nine hundred and 
fifty-eight. 

SIGNED on the day above named by the ) 
said 9. B. in the presence of: i 

E. F. 
Solicitor, 

Wellington. 

SIGNED on t,he day above named by the 1 
C. D. in the presenre of : I 

G. H. 
Solicitor, 

~V’ellington. 

PRECEDENT No. 3 : RESTRICTIVE COVENANTS INAD~.ERTEN~XY 
OMITTED FRO>I TR.%NSFER BY WAY OF Sonn~v~s~o~. 

THIS DEEI) made day of ..,..................., 1958 BETWEEN A. B. 
of Wanganui in New Zealand Builder (hereinafter called ” the 
Grantor “) of the one part AND C. D. of Wanganui aforesaid 
Accountant (hereinafter called “ the Grantee “) \~HEREAS by 
Agreement in writing made the day of .,.,,.. , 1058 t11o 
Grantee agreed to sell to the Grantor all that piece of land 
containing [set out here nwa of servient tenement] be the 
same a little more or less being Lot No... . . . . . ..on Deposited Plan 
No . and part .Town Sections Nos. and ,.,.. ,.,... and 
being now the whole of the land in Certificate of Title Volume 

Folio Wellington Registry (hereinafter called ” the 
Sorviont Tenement “) reserving nevertheless to himself and 
t,ho owner or owners for the time being of all those pieces of 
land containing [Set out here arm of dominnnf temmwt] be the 
same a little more or less being Lots ,._.. ,.. , ,... and .on said 
Deposited Plan Xo... and part .Town Sect ion Nos. 

and and being the residue of the land 
Certificate of Title 

comprised in 
Volume ,.,...,..... Folio .,,, Wellingt on 

(hereinafter called 
Registq 

‘. the dominant tenement “) the rights 
concerning buildings and trees as hereinafter appear AND 
WHEREAS by mistake of the parties a transfer to the Grantor 
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of the servient tenement has been duly registered without, 
oxprossly making such reservations Now THEREFORE in pur- 
smanro of such agreement the Grantor for himself his heirs, 
executors administrators and assigns and tho Owner or owners 
for t,ho time being of t’he servient tenement DOTH HEREBY 
GRANT unto the Grantee his heirs executors administrators 
and assigns and the owner or owners for the time being of the 
dominant tenement the right to recluirc him or t,hem to refrain 
from erecting or maintaining on the servient) t,onoment any 
building or erection within twenty feet from the back boundary 
thereof as shown on the diagram endorsed hereon nor in any 
case to a greater height than two storoys from the present 
ground level* of t ho .._............ Street frontage of the servient 
tenement and to refrain from cutting or killing the trees at 
present growing upon or adjacent to the said back boundary 
of t,he servient tenement AND THE GRANTOR doth hereby 
covenant not to do permit or allow such erecting maintaining 
cutting or killing AND for t’he consideration aforesaid DOTH 
HEREBY COVENANT to allow the Grantee to cut or trim such 
trees and for such purpose to entrr with workmen and servants 
upon the serviont, tenement. 

IN WITNESS WHEREOF etc. 
-__ 

PRECBDEXT No. 4 : DEED AS TO RESTRICTION OF USER OF LAND. 
SEW BCJII,DING SLIGHTLY OVERLAPPING TITI.E BOUNDARIES. 

THIS DEED made the day of .._...... 1968 BETWEEN -4. B. 
of the City of Wellington, Manufact’urer (hereinafter with his 
successors in title and assigns called .. t.ho Grantor “) of the 
one part AND LIXITED a duly incorporated company 
having its registered office at Wellington (hereinafter with it’s 
successors in title and assigns called ‘. the Grantee “) of the 
other pert WHEREAS the grantee is seized of an estate by virtue 
of a Deferred Payment Licence in the land described in the 
First Schedule hereunder written and WHEREAS the grant01 
is seised of an estate by virtue of a Deferred Payment Lioence 
in the land described in the Second Schedule hereunder written 
AND WHEREAS the grantee has erected a building on the land 
described in the said First Schedule AND WHEREAS the said 
building encroaches on to the land described in the said Second 
Schedule AND WHEREAS the &id building and encroachment 
is shown on the plan endorsed hereon the said encroachment 
being of a uniform width of five-eighths of an inch AND WHEREAS 
the said encroachment was unintentional as the parties hereto 
do hereby freely admit AND WHEREAS the grantor is willing 
to porm& the said building to continue to encroach on his land 
as aforesaid in consideration of the grantee entering into the 
covenants and conditions hereinafter sot out and has agreed 
to restrict his own use of that part of his land as so encroached 
upon as hereinafter set, out NOW THEREFORE in consideration 
of the premises THIS DEED witnesseth &4 follows : 

1. The grantor doth hereby covenant, with the grantee that 
whilst the said building encroaches upon his the grantor’s land 
as aforesaid he will not use the land so encroached upon (herein- 
after called the servient t’enement) in any way or manner so 
as to interfere with the continued use and eijoyment of the 
said building by the grantee its tenants, servants, contractors 
or customers and mill not do or cause or permit or suffer to 
be done any act or thing whereby the &ability or safety of 
the said building or of any part thereof is endangered, threatened, 
damaged, destroyed or mjuriously affected, to the intent that 
the benefit of the foregoing covenants shall be appurtenant 
to the land described in the said First Schedule. 

4. For t’ho consideration aforesaid the grantee doth hereby 
covenant with the grantor that he will not cause permit or 
suffer the said building to get into a dangerous state of dis- 
repair but will keep the same in good order and repair (fair 
wear and tear and inevitable accident, or 4ct of God excepted), 
and will not, cause permit or suffer t,he said building to become 
a nuisance t,o the grantor or a source of danger to any building 
which may at, any time ho erected on the land described in 
the Second Schedule. 

3. It is hereby declared by the parties hereto that the phrase 
” said building ” as used in these presents is restricted to the 
building at present erected on the dominant tenement and 
encroaching on to the servient tenement as aforesaid and does 
not include and shall not extend to an>- building erected in 
substitution therofor. 

4. It is hereby declared by the parties hereto that in the 
event oft hc said building being damaged by fire, flood, lightning 

(Concluded on p. 17G.) 
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IN YOUR ARMCHAIR-AND MINE. 
BY SCRIBLEX. 

Chartered Clubs.--rl conference of chartered clubs 
has recently discussed the anomalous position in regard 
to “ off-sales ” right’s. Power was given to the Licensing 
Control Commission (Licensing Amendment. Act 1948, 
s. 75) from time to Dime, in its discretion, to grant new 
charters with the provision if it thought fit, t)o authorize 
the sale of liquor for consumption only on the premises 
of the club. Chartered clubs before 1948 appear for 
the most part to have the right to sell liquor to their 
members for consumption off the premises. Some of 
the clubs that obtained char&s shortlv after 1948 
received such a right, but t,he Commissi&‘s view has 
seemingly changed as to t’he wisdom of conferring a 
privilege that is not in reality one of the amenities to 
be expected by a member of a chartered club. Aft#er 
an invest,igation into the position, the Commission 
indicated its intention to refuse “ off-sales ” rights to 
Returned Servicemen’s Clubs that sought a charter. 
The large membership of such clubs and of Working- 
men’s Clubs remove the force of Nicholas Bentley’s 
lines, “ Liberty and Licence ” : 

“ Blessed all the rich 
Who can afford the clubs, 
Where they go on drinking 
When the poor have left t’he pubs.” 

Whether they do or not is a controversial topic. In it’s 
report presented to Parliament for the year ended 
March 31, 1958, the Commission says : 

“ It is 8 matter for rogrot that upon police reports it) has 
had to authorize lrosocutions against eight clubs during the 
F”tW. Convictjions hare been recorded in six cases and in 
other cases prosecutions are not yet disposed of.” 

It again recommends an amendment of the law so that 
a charter can be suspended for a period not excecdin.g 
three mont’hs for convictions for breaches of t’he licensing 
laws or serious breaches of t’he conditions on which the 
charter is grant’ed. Statutory recognition of this 
recommendation would do much to discourage many 
chartered clubs, the drinking habits of which are 
chameleon-like, t’aking colour from t’heir surroundings 
and the deep-eeated tradit’ions of a past era. 

Taxhunters Note.---In WTrig7tt v. Boyes (Inspector of 
Y’uxes) [I9581 1 All E.R. 864 a huntsman engaged by 
the Master of the Hunt,, and under the Milst’er’s orders, 
was responsible for the feeding of t’he hounds, manage- 
ment of the pack and the kennels, and “ finding foxes 
and getting t,he hounds on to t’hem.” At the time of 
his appointment, which n-as made orally, nothing was 
said about Christmas gift’s, but’ it was found t’o bc a 
widespread and long-standing custom for gifts of cash 
to be made to the huntsman at, Christmas time, norm- 
ally at the meet on Boxing Day. The gifts were en- 
tirely voluntary and were made by followers of the hunt 
and others interested in it. Many givers were in- 
fluenced by personal regard for the huntsman, but it 
was found that that personal regard had its origin in 
the way the hunt.sman performed his dut’ies as hunts- 
man. The huntsman was assessed with incoma t’ax 
under Schedule E, in respect of the gifts of cash and, 
on appeal, the Special Commissioners of Income Tax 
held that the gifts (other than those received from per- 
sons not connected with the hunt) accrued to the 

taxpayer by virtue of his employment and were taxable. 
The Court held, applying Moorhouse v. Dooland [1955] 
1 All E.R. 93 that the gifts found by the Special Com- 
missioners to be taxable were in law baxablo since they 
came to the huntsman by virtue of his employment as 
huntsman and were not mere presents or testimonials. 
No doubt, such gifts if made in New Zealand would 
have been caught as gratuities or tips under s. 88 of 
our 1954 Act,. This particular huntsman, home from 
the hill, must have pondered whether the foxes he 
found were tho only ones who had t.hc hounds on to 
them. 

The Personal Approach.-“ Scriblex ” is always re- 
ceptive to a now story of Lord Birkenhead in those 
undergraduate clays he shared with C. B. Fry and our 
own Sir Harold Johnston. This is one mentioned by 
John Sent’er, Q.C. in a short biographical sketch in 
Gruya, the magazine issued for circulation among 
members of Cm-y’s Ina. John Simon (afterwards 
Simon L.C.) and F‘. E. Smith (as Birkenhead then was) 
had been playing football somewhere in the Midlands. 
F. I% Smith left tha railway carriage at one of the stations 
on the way back to Oxford to buy t’he evening papers. 
While he was aI?-ay, a man came into the carriage and 
took the seat. Simon said, “ I am sorry, sir, but this 
seat is taken.” The man paid no attention. Smith 
came back and Simon said to him, “ I told this gentle- 
man this was pour seat.” The man paid no attention. 
F. E. Smith stood looking down on him, and then said, 
“ I don’t wish to ho in any way personal, sir, but, thank 
God I haven’t got hairs growing out of the end of my 
nose. ” The man got up, and without a word, left the 
carriage. Smit#h resumed his seat and said to Simon, 
“ T have always tried to impress on you the importance 
of adjusting your oratory to your audience.” 

Female Logic.-According to the Wewcastle Journul 
(%0/3/58), the Stipendiary Magistrat)e at’ Middlesbrough 
is reported to have said to a motor-car owner : “ One 
can use a wife for many purposes, but not for driving a 
WI‘. ” To t’his t’here can be added the recent evidence 
concerning a woman defendant, held responsible for an 
accident, who exclaimed in a fury to the other driver : 
“ I f  you are a married man, you would know that I am 
surely entitled, if I give a signal, to change my mind.” 

On a recent Health Department prosecution.- 
An epicure dining at, Crewe, 
Found quite a large mouse in his stew. 
Said the waiter, “ Don’t shout, 
And wave it about, 
Or the rest will be wanting one, too ! ” 

Anon. 

Tailpiece.-Tho Managing-Director was beaming. 
“ The result of this case has exceeded our wildest 
expectations,” he said. 
t,hink : 

“ My fellow directors and I 
how can wi: ever t#hank you ? ” “ Ever since 

the Phoenicians invented money,” replied counsel, 
“ there has only been one answer to that question.” 
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tha sume shall be referrod to arbitration under the Arbitration LAND TRANSFER : RESTRICTIVE COVENANTS. Act, 1o,,8 
(Co7tcZtcded from p. 174.) 6. The costs of execution, stamping and registration of these 

storm, tempest, or otherwise but not to such an extent that 
presents shall be borne by the grantee. 

it cannot be substantialI)- repaired, then the grantee will with THE FIRST SCHEI)UI,E HEREINBEFORE REFIMREL) TO DOMI- 

all reasonable dispatch and diligence repair the said building NANT TENEMENT. 

and restore it to a state of safety and efficiency, and in the [Insert official description of grantee’s Iutfd.] 
case of any dispute arising under this clause the same shall THE SECONU SCHEDIXE HEREINBEFORE REFERRED TO 
be referred to arbitration under the Arbitration A4ct. 1908. 

5. In the event’ of t,he demolition or destruction of the said 
[Insert offGziQ1 description of grantor’s land.] 

building or in the event of it being damagod by fire, flood, 
IN WITNESS whereof the parties hereto have executed these 

lightning storm tempest or otherwise to such an extent t,hat 
presents the day and year first before written. 

it cannot, be substantially repaired and restored to a state of 
-safety and efficiency then the foregoing restrictions as to user 

SIGNED by the said A. B. \ 

of the servient. tenement shall cease and determine and tho 
in the presence of : J 

grant,ec whenever called upon by the grantor will execute a C. D. 

release thereof, and for the purposes aforesaid the grantee Solicitor, 

for itself, successors in title and assigns doth hereby appoint Wellington. 

the grantor his successors in title and assigns its or their attorney THE COMMON SEAL of................... ,, 
to execute for it or for them in its or their name a release of 

I 

the foregoing restrictions as to user of the servient tenement 
LIMITEU was hereunto affixed in 
the presence of : I 

and a request to t,he District Land Registrar to cancel the said 
restrictions as to user on the appropriate folium of the Registe: .Director 

Book, and in the case of any dispute arising under this clause . . . ..Director 

THEIR LORDSHIPS CONSIDER. 

“ #o&al We&ye.“-The expression (‘ social welfare ” 
is very wide and very vague. As Lord Tucker said in 
Inland Reveme G’ommissioners v. Raddeley [1955] 
A.C. 572, 613 ; [1955] 1 All E.R. 5.25, 547, in con- 
sidering the phrase “ the promotion of social well 
being ” : “ This is an extremely vague phrase which 
may have different meanings to different minds, and 
ma,y include things considered by some, but not by 
others, to be advantageous. It would appear to cover 
many of the activities of the so-called ‘ welfare state ‘, 
and to include material benefits and advantages which 
have little or no relation to social ethics or good citizen- 
ship, concepts which are themselves not easily definable. 
I find it impossible to construe these trusts, as the 
Court of Appeal have done, in such a way as to restrict 
the operation of t’his language to promoting or incul- 
cating . . . ‘ those standards of secular conduct or be- 
haviour expected of a good neighbour and a good 
citizen ‘.” 

Estoppel.--The principle applicable is to be fouutl in 
the words of Lord Tomlin in the case of Greenwood v. 
Martin’s Bank Ltd. [1933] A.C. 51 : Ii The essential 
factors giving rise to an estoppel are I think : 

(1) A representation or conduct amounting to a 

representation intended to induce a course of conduct 
on the part of the person to whom the representation 
is made. 

(2) An act or omission resulting from the representa- 
tion, whether actual or by conduct, by the person to 
whom the representation is made. 

(3) Detriment to such person as a consequence of 
the act or omission.” His Lordship continued, “ Mere 
silence cannot amount to a representation, but where 
there is a duty to disclose deliberate silence may become 
significant and amount to a representation.” This 
was a case where a husband, knowing his wife was 
forging cheques to draw on his bank account, kept 
silent, and was held not entitled to recover from the 
Bank ” (ibid., 57). 

Voluntary Statement by f&used.---It has long been 
established as a positive rule of English criminal law, 
that, no statement by an accused is admissible in evid- 
ence against him unless it is shown by the prosecution 
to have been a voluntary statement, in the sense that 
it has not been obtained from him either by fear of 
prejudice or hope of advantage exercised or held out 
by a person in authority.“-Lord Sumner in Ibrahim 
v. R. [1914] A.C. 599, 609. 

ConslJiracy Abroad.-In the same case His Lord- 
ship referred as follows t,o R. v. Iiohn (1864) 4 F. $ F. 68 ; 
176 E.R. 470, a case in which a ship’s carpenter, a 
foreigner, had been charged with conspiracy and 
scuttling. “ The Court of Criminal Appeal interpreted 
this case as authority for the following four proposi- 
tions : (i) That an alien who scuttled a foreign ship 
out of the jurisdiction is not indict,able here ; (ii) That 
to conspire to scuttle out of the jurisdiction is not 
indictable ; (iii) To conspire to scuttle whether the 
ship should be within or without the jurisdiction is 
indictable as the ship might be scuttled in an English 
port or within English territorial waters ; (iv) That to 
conspire to injure persons within by doing an act out of 
the jurisdiction is indictable. I agree as to (i) and (iii) 
but I do not think it is an authority for (ii) and (iv).” 
Stephen J., referring to this case in the seventh 
edition of Roscoe’s Criminal Evidence at p. 244, ex- 
pressed a view similar to that which I have indicated 
above as to what was actually decided, but added 
‘ but on principle it ought to be criminal.’ In his 
History of the Griminnl Law of Englund, vol. II, at 
pp. 13 and 14, dealing with the question of conspiracies 
in England to commit crimes abroad (other than murder), 
he regards the law as unsettled, and expresses the view 
that it is the duty of the legislature to remove all doubt 
by putting such conspiracies, subject to certain possible 
except’ions, on t,he same footing as crimes committed in 
England.” : [I9571 A.C. 602, 631 ; [1957] 1 All E.R. 
411, 419. 


