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SOME RECENT FAMILY-PROTECTION JUDGMENTS. 

I N the last three months, there have been many 
applications before the Court under the Family 
Protection Act 1955. In accordance with the 

wishes of readers, we give here a select’ion from judg- 
ments dealing respectively with claims by widows, 
daughters, sons, and grandchildren. 

WIDOWS. 

In 172 re Peacock (Dunedin, December 22, 1958)! 
the widow claimed for further provision under the 
Family Protection Act 1955. The test&or, who died 
on January 20, 1954, married the plaintiff on August !l. 
1945. The testator had been previously married: 
but there was no issue of either of his marriages. The 
plaintiff had been previously married. She had one 
son of t’hat marriage, who was sixteen years of age 
when his mother remarried. The test,ator and the 
plaintiff were forty-nine years and thirty-seven years of 
age respectively when t’hey were married, so tha,t the 
plaintiff at the time of the hearing was f i f ty years of 
age. She was forty-six years of age when her husband 
died. 

The plaintiff was given an immediate lump smll of 
$506 together with an annuity of f500 during her 
widowhood. The testator clearly considered that his 
estate would be able to produce a greater armual 
income, as indeed it did, so he disposed of the balance 
of the income to his three brothers and sister. The 
brothers and sister also took the annuity in the event 
of its ceasing to be payable. There was a substi- 
tutionary clause in the event of the death of the brothers 
and sister. The will provided for a final distribution 
of the estate upon the death of t’he last survivor of the 
brothers and sister. The residuary beneficiaries were 
the five named t’hird defendants, nephews and nieces of 
the testator, of whom three were of age. 

It was conceded that the plaintiff was entitled t,o 
further provision, and, with that concession the Court 
was in entire agreement. The only question before 
the Court was what, in terms of the principles laid 
down, that provision should be. 

The learned Judge, Henry J., first dealt with the 
residue of the estate which was shown in the balance 
sheet dated July 20, 1956. He said : 

Although the testator died in 1954, it is reasonable to 
accept that he should regard his estate as being capable of 
producing the income which it was than producing, and, as 
being wart h approximately the value rnhi~~h it than had. 
By ado&g t,llis metllod, nuces8ap~ o~l~onsea and duties are 
taken care of and the Court is deahng with the estate which 

_- 
is really available to provide for the plaintiff and which the 
test&or should properly have considered would be available 
for that purpose. A balance-sheet dated June 23, 1958, 
shows a deterioration in the net position, but, by then, the 
estate had been subjected to considerable unforeseen expenses. 
The assets in July, 1956, were worth c26,729, less a bank 
overdraft of $6,600, and (excluding the plaintiff’s $500 
legacy) pecuniary legacies of S700. That’ is, the net value 
available was E19,379 after payment of all pecuniary legacies 
and costs, and after the payment of the plaintiff’s action 
against the &ate to recover certain moneys alleged to be 
due to her. As I see the position generally, the testator 
could properly look forward to leaving a net estate of some- 
thing in the vicinity of BO,OOO out of which to provide for 
his widow’s “ needs ” as that term was used in Bosch v. 
Peiyetunl Trustee Co. Ltd. [1038] A.C. 463; 11938) 2 All 
E.R. 14, and In re Goodwin [1958] N.Z.L.R. 320. The 
substant.ial estate of the deceased comprises a one-half 
interest in a city property which half-share is valued at 
approximately fP3,OOO. This is the Henry Dodd estate. 
For the year ended December, 1957, the gross return of 
rents from the Dodd estate was 24,980 6s. 8d. From this 
sum rates, insurance, and repairs were paid. At present 
it is safe to say that the premises will return a rent of $4,000 
per annum plus the actual amount of rates. This will leave 
the Dodd estate the burden of insurance and repairs only. 
The testator’s estate will be entitled to one-half of tho net 
amount available for distribution. A renewal of part of 
the roof of the building and the sealing of a right-of-way 
require to be done. Generally, the maintenance expenses 
have not been high, but prudent management may require 
further work since the building is an old one and already 
part of the roof requires renewal. The Court is not aware 
of the cost of this work. It was contended that a safe basis 
upon which the return to the testator’s estate from his half- 
share should be based was fl,500 per annum. Perhaps 
that figure might be increased a little, but it would be unsafe 
to increase it by very much. It may be called a wise figure 
but perhaps a little too conservative. 

The plaintiff had previously married a Canadian, 
and, together with her husband, lived in Shanghai. 
She was an accomplished woman, artistic, and. 
apparently during her first marriage up till the outbreak 
of hostilities in the East, lived in reasonably comfort- 
able circumstances. Upon the outbreak of war, she 
and her son were evacuated to Australia. Her 
husband fell into enemy hands and ultimately died in 
a prisoner-of-war camp. When the plaintiff remarried, 
she was in receipt of a total income of &A14 per week. 
Her first husband had given her assets worth $3,600. 
She got a further capital sum of approximately El,500 
after her husband’s death. !I’he plaintiff’s first 
husband died in February, 1941, so she remarried just 
over four years later. At that time she and the 
t,estator were both living in Australia. They went to 
Dunedin for a year. There was no reason to believe 
that their marriage, which lasted for eight-and-a-half 
years, was other than a happy one a’nd that she was a 
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gooa ana dutiful wife. The testator did not work. 
He then had a considerable income from his invest- 
ments in shares a.nd from t,he half-interest in the 
building already mentioned. The plaintiff sent 
$2,000 to relatives and spent some $2,000 on her son’s 
education, which included a trip round the world. 
She claimed that capital moneys so spent were spent 
with the testator’s approval. Her husband took 
over her investments and his act.ivities in that con- 
nection resulted in an action which was brought against 
the estate, in respect of which action t.he plaintiff was 
awarded a sum of $913 14s. ioa. She had been paid 
her pecuniary legacy of $500 and appeared to be left 
with only E460 in a Savings Bank account as her sole 
capital asset. She had had considerable expense for 
medical attention and also in respect of an acute 
difficulty with her sight. There was no su.ggest,ion 
that she had, since her husband’s death, unnecessarily 
denuded herself of her capital. On the contrary, it 
was clear her income had not been sufficient to sustain 
her and that she had had to have resort to her capital 
to augment the annuity. 

His Honour said : 
I consitlor t,he proper stand&rcl t,o which this Court shoAl 

have regard is that standard which, in fact, the testatoi 
adopted during the eight-and-shrtlf years of his married 
life. It ws,s s, reasonable standard in all the circumstances, 
and a proper one upon which the fair requirements of the 
pkaintiff should be based. For this reason, I do not consider 
it proper to accede to the claim that a home should be 
provided for the plaintiff during her life, or that she should 
be placed in R position to make a world trip [which she and 
t,he test&or had proposed to make]. 3Iotwn-cr. to comply 
with that request it would be necessary to raise a furthei 
substantial sum upon the half-share in the Dodd estate, 01 
even probably to sell it. That would materially cut down 
the income-earning capacity of the estate and should not’ 
be done. The estate is now substantially the half-share in 
the Dodd estate previously mentioned and elrettdy it is 
encumbered by reason of sn overdraft for rt substantial sum. 
The provision for the plaintiff should be within the income 
producing capecitl. of the estate. without further encroach- 
ment on capital unless there is a rlmstic change in circum- 

His Honour continued : 
After a careful consideration of the affidavits which throw 

light on the plaintiff’s health, and, taking into account all 
the matters which have been pressed upon the Court by 
counsel for t,he plaintiff, I consider t,het t,he plaint,iff should 
have the annuity increased to $1,000 per annum (LB from 
the date of death of the testetor. The arrears of annuity 
will provide a lump sum which will refmbursc the plaintiff 
for the capital she has had to use to augment her income 
since the date of death. All sums payable to t,he plaintiff 
(including her pecuniary; legacy) are to he paid free and clear 
of all estate or succession duty. No interest shall accrue 
or be deemed to here accrued in respect of the arrears of 
annuity which now become payable. There does not appeal 
to be any necessity to grant, the request of the plaintiff’s 
counsel t)hat t)he annuitjy should be charged on capital. If 
the position so changes that such a charge is necessary, 
furt,her application may be made in the light of circumstances 
then prevailing. No order is necessary ins to the incidence 
of tho additional provision since the subst itotion of the new 
annuity for the old itself resolx-es nny- such question. If 
necessary, leave is reserved for counsel to make furthei 
submissions on this point. Costs of each party shall be 
paid out of the estate. Costs, except, those of the trustee 
which are otherwise provided for, are reserved for counsel to 
confer with the Registrar and thereafter to submit proposed 
amounts to the Court. Costs c?iro reserved on this basis 
nccordingly. 

In Ia re Woodward (Napier, December r’r’, 1958), 
Cleary J. had to consider a widow’s application. The 
applicant was aged fifty-seven years, and was married 
to the testator in 1920. There were three children, 
Mrs Bunn, Donald Woodward, and David Woodward, 
the last-named having been aaopted in infancy by the 

testator and the applicant. All the children were 
adult, and Mrs Bunn had four children of her own, 
ranging from seventeen years aown to five years. 
The estate after payment of dea,th and administration 
expenses, consisted wholly of a dwellinghouse at Bay 
View with four acres of land va.lued at 52,000. 

The applicant lived with the testator until his death 
in April, 1957, and worked hard in times of adversity 
through which t.hey passed. The applicant statfed 
that the testator had often said t,hat on his death she 
would receive the Bay View property free from any 
mortgage, a,nd in January, 1943, the testator made a 
will leaving her the whole of his estate. Despite this, 
on November 17, 1954, he made another will leaving 
his estate to the daughter Mrs Bunn for life, and after 
her death for her children on attaining twenty-one 
years, or if fema,le, marrying before that age. The 
reason for this will wa’s that, in 1952, the applicant 
and both sons became members of the Seventh Day 
Adventist Church. The testator took strong exception 
to this and told the applicant she would never get the 
property. Apart from this difference as to religious 
matters, Mrs Bunn spoke of the applicant and the 
testator as having lived harmoniously together. 

The four acres at Bay View was acquired through 
the initiative of the applicant in 1942 for 9220, when 
the testator was serving wit.h the Air Force. Mrs 
Bunn said that at the time it was covered wit,h tussock 
and scrub and that the applicant aud the two sons 
worked extremely hard clearing t,he property. It 
was described by counsel as being low-lying la,nd liable 
to flood in winter and being dry in summer. Aft.er 
being cleared, the land was used as a market garden 
and the applicant herself worked hard in the market- 
gardening operations. Some ten years ago, a packing 
shed on the property was converted into a dwelling- 
house which ha,d since been added to ; but, at the 
time of the testator’s death, it was still in a rather 
primitive condition with limited conveniences and 
required further improvements. By various ways 
which it is unnecessary to recapitulate, the applicant 
provided E300 from her own earnings and resources 
towards the purchase of the property and the building 
of the house. 

The applicant had no assets and apart from her 
Social Security benefit had no income. She appeared 
to be no longer able to work as she was accustomed 
to in the past. Her application was made on the 
advice, His Honour gathered, and with the encouragement 
of Mrs Bunn and the tw-o sons. Mrs Bunn’s husband 
was in reasonably comfortable circumstances wit.h 
assets approaching E6,OOO in value. The two sons 
were self-supporting. 

His Honour sa,id : 
There is no quest ion, of course, that the applicant is entitled 

to relief as she has been wholly excluded from the test&or’s 
lmnitire will. Nor can t,here be any question that the least 
to which she is entitled is a life interest in the Bay View 
property, but, on her behalf, Mr Twomey asked that the 
property be vested in her. On behalf of Mrs Bunn’s children, 
however, JIr Monagan, quite properly felt constrained to 
resist the vesting of the property in the applicant, olthongh 
he agreod that if it were practicable t,ho merits of the applicant 
were such as to entitle her to rather more than B life interest 
in tllc prqwrty. 

I have given the best consideration I can to the nature of 
the relief which should be ordered for the applicant. I can 
see no alternetivo between giving the applicant a life interest 
in the Bay View property on the one hand, and the vesting 
of it in her absolutely on the other hand. It is not feasible 
in the circumstances of this case to provide for puyment 
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to the applicant of a periodic sum, and I do not think the 
suggestion discussed in argument, that the property bo 
charged with a fixed sum for t,he testator’s grandchildren is 
really workable. There is one factor which influences me 
towards the exceptional course of vesting the property in the 
applicant, and t,hat is that one of the sons is prepared to 
complete the house so that his mother will be comfortable, 
if an order is made vesting the property in her. 

I have referred to this course as being an exceptional one ; 
and I bear in mind what was said by Gresson J. in giving 
the judgment of t’he Court of Appeal in In re 1Villiamson 
] 19541 N.Z.L.R. 288, 300, that unless there are special reasons 
to warrant, payment to a widow of a lump sum such an order 
should not be made. There have, however, been exceptionai 
cases where such orders have been made in small estates, 
such as t)he unreported case of 1,1 re Bond referred to ITL re 
Mclnnes [1942.] N.Z.L.R,. 547, 552, and in 1,1 re !Z%OWKU 
119531 N.Z.L.R. 302. Even whore there have been no 
infant children, such orders have on occasion been made. 
The unreported decision of T. A. Gresson J. in In re Parker 
referred to in (1958) 34 N.Z.L.J. 36 appears to be such an 
instance. I think the present case is an exceptional case 
where I am justified in making such an order. There is 
the considerat,ion I have already mentioned as to the willing- 
ness of one of the sons to complete and improve the house ; 
and, although I must bear in mind that the paramount 
quest,ion is the need of the applicant, I am also entitled to 
have regard to the contributions she has made both in cash 
and in labour to the Say View property. Moreover this is 
not a case where anyone with a moral claim on the testator 
would be excluded by the course I propose to take. It 
seems to me that the designation of the grandchildren as 
beneficiaries arose principally from the testator’s unreasonable 
attitude towards the applicant, and, in any case, it would 
appear that their parents will be able to provide for them. 
Raving regard to these considerations, to the size of the 
estate, and t,o the circumstances under which t,he will was 
made, I think that in this case there are special circumstances 
and that I may make the order sought by the applicant. 

His Honour concluded by saying that he was not 
altogether clear whether all liabilities of the estate had 
been completely satisfied, although his impression was 
that they had been. But there was probably no estate, 
apart from the property, to meet the costs of the 
proceedings. In these circumstances he said that 
the applicant would have to bear her own costs, and 
he fixed the costs of the parties represented by Mr 
Monagan and the costs of the trustee at fifteen guineas 
each, together with disbursements. 

Subject to the applicant undertaking to the satis- 
faction of the trustee the discharge of any liabilities of 
the estate which might still be outstanding and the 
costs fixed as above, it was ordered that the trustee 
hold the estate of the testator for the applicant 
absolutely. 

In In re Price (Wellington, November 28, 1958), an 
application under a. 12 of the Family Protection 
Act 1955 for an increase in an annuity ordered in favour 
of the claimant by an order made in March, 1957, was 
heard by Hutchiaon J. who had made an order tha.t 
the widow, the claimant, should have g364 per annum, 
the trustee to pay the outgoings on the house which 
she would use, but that, when she became entitled to 
Universal Superannuation, the annuity should . be 
reduced by the amount of the Universal Superannuation. 
His Honour expressly said that it was entirely for her 
to say whether or not she wished to work, and that her 
annuity was not to be affected if, in fact, she worked 
and earned moneys. 

Her application was to allow her to have the 2364 
and to have the Universal Superannuation in addition. 
This presently amounted to $110. There was a policy 
statement by the Government that the Universal 
nuperannuation would be increased to $156 as from 
April 1, next, 

His Honour, in an oral judgment, said : 
I am unhappy about this application, for the reason that, 

while t)he claimant set,s out a stat~ement of her expenditure 
over a period of two months, which accounts for out-pay- 
tnents of about E6 a week, which would absorb t’he whole of 
her annuity, all but a few shillings per week, and she says 
that she cannot buv anv clothes, we still do not know what, 
has become of the il0 a-week that she did, in fact, earn over 
a period of about fifteen months. As Mr Virtue said, she 
may have some t,ax liability having regard to those earnings 
plus the annuity. Another thing t*hat makes one unhappy 
is that it now appears that she has a bank account with the 
Rank of New Zealand. It does appear t,o be true that she 
uses that simply as an account t,o receive the moneys from 
the Public Trustee and on which to draw for what she needs ; 
but nevertheless, it has gone up somewhat and t,here is El54 
in it’, and that is an asset that has not been disclosed. 

I think that no reasonable criticism can be made of the 
widow’s spending a few shillings a week on her cats and $1 
a week on her motor-car. It seems clear to me that reason- 
able maintenance and support for a widow, aged now sixty- 
five years, of a man who left an estate of 57,000 odd must 
include reasonable provision for hobbies, and I see nothing 
serious to cavil at in t,he payment of Sl a week for the car 
and a few shillings a week for the maintenance of cats. I 
am inclined to think that I was a little bit low when I fixed 
the f364. That is a factor that I think can be taken into 
considerat,ion under what the Court of ,4ppeal said in Kallil 
v. Koorey [1957] N.Z.L.R. 31, 33, as read by Mr Rose, though 
it should not be given a great deal of weight. I think we 
may take it that cost,s have risen over the eighteen months 
or more since the order was made and that the increase in 
costs bears somewhat hardly on persons on fixed annuities. 
I am inclined to increase the amount of this annuity, but I 
am not prepared to go as far as Mr Rose says in the state 
in which we find ourselves of ignorance as to what happened 
to the El0 per week, and with no real explanation why the 
additional moneys held in the Bank of New Zealand were not 
disclosed. 

Hia Honour made an order for an interim increase 
of&l a week in the annuity, that to apply straightaway, 
and t’he parties might come back when the further 
information which ought to be before the Court was 
available, and the application on behalf of the widow 
could then be further considered. 

His Honour was inclined to think, in any event, as 
far as costs were concerned, that the parties should 
pay their own costs, but that was reserved in the 
meantime. 

In re Ritchie (Court of Appeal. December 8, 1958) 
was an appeal from an order made by Hutchison J. 
on the application of the widow of the testator, whose 
net estate amounted to approximately aE6,500--$782 
the value of furniture and motor-oar, realty valued at 
E4,662 and cash. The realty consisted of a property at 
Wellington worth M,850, and the half-share of a pro- 
perty at Sumner, the value of the half-share being 
Sl,812. The t’estator and his wife held thghrort; 
as tenants in common in equal shares. 
was fifty-six years of age and was married to the testator 
on March 27, 1939. He had three children of an 
earlier marriage all living and married ; the respondent 
has a grown-up son of her first marriage. The teatator 
by his will dated January 17, 1952, gave his estate 
after payment of debts, funeral, and testamentary 
expenses upon trust to pay to his wife until her death 
or remarriage the whole of the net annual income and 
to permit her t,o occupy the property jointly owned by 
them both subject to her paying all rates, taxes, in- 
surance premiums and maintenance. Upon her death 
or remarriage the estate became divisible between his 
three children above mentioned. The respondent had 
considerable assets of her own. 

The order made by Hutchison J. allowed the widow 
during lifexand widowhood an annuity of Ml6 per 
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annum charged on capital but later to be reducaetl by 
what,ever a.mount the plaint,iff shoultl receive br wa? 
of Universal Superannua,tion. The order made ‘in her 
favour contemplated the expediency of a sale of the 
property jointly owned in which event another property 
might with the consent, of the trustees be purchased 
and the t’rustees were authorized to make an advance 
on first mortgage bearing interest, at five per cent on any 
property so purchased the term of bhe mortgage to be 
for the life or widowhood of the widow and to be in 
the usual form. The order gave absolutely to the 
widow the furniture and mot’or-car owned by t,he 
deceased at the date of his death. In the Court of 
Appeal it was claimed that’ t’he order in the respondent’s 
favour wa,s too generous, in that her Church Bay 
property was capable of producing income for her, or, 
if sold at its value of $1,000, might be expected to 
produce about f50 per annum. This asset wax not 
overlooked by Hutchison J. when he fixed, as he did, 
c8 per week as an appropriate ammitT for the widow 
for he concluded that part of his oral ludgment which 
related to the annuity wit,h the observation ; “ The 
effect of this is to leave her any income that she may 
have from t,he Church Bay property and not to bring 
that into account.” It was upon this aspect of the 
matter that counsel for the appellants concentrated his 
attention. He conceded that, if the respondent had 
not had the Church Bay property, the order made in 
her favour would not have been too much ; but he 
claimed that, having regard to her ownership of the 
Church Bay property and her ability to obtain income 
from that source in some way, the annuity should not 
have been fixed at so high a figure as f8 per week. 

-- 

SUMMARY OF 
NEW YEAR HONOURS. 

Knight Bachelor-- 
The Honourable Mr Justice Hut&son. \Vellington. 

Officer of the Most Excellent Order of the British Empire (O.B.E.) 
Mr Campbell Larnarh MacDiarmid, Hamilton. 
Mr iirthur Montague Onglry-, Palmerston Sorth. 

CRIMINAL LAW. 
Evidence-Deposition of I1~if~w.w ” so ill a.~ x.ot to he trhle to 

travel “-Witme mtfferi7q ,from .4plmsia but able, to nttend 
Court--Such Witwesn scitltza I)escription-neposition to 1)~ read 
as of Right-MrwwLer qf Presentntion of Mwlical Euidance nx to 
Witnesn’n Cowdition-S’ccwwnnr?/ Proceeding.3 .-kt 1957, *. IS4 (I). 
Under s. lS4 (1) of tho Summary Proceedings Act l!).ii, the 
trial Judge is to rule whether a person who has made a deposition 
is “ so ill as not to ha able to travel “; but, if he does so rule, 
eit,her counsel may have the deposit ion road as of right. (R. 
v. Fergu~son [1950] N.Z.L.R. o -83 ; [1950] G.L.R. 452, followed.) 
Where it appeared from medical report)s pl~cd before the t,rial 
Judge that the witness was probably medically unfit by reason 
of aphasia to give evidence, though physically fit enough to 
come to Court, ho was “ so ill as not to be able to travel “, 
RS those words are used in s. 184 (1). (R. V. f’ockbwn (1857) 
7 Cox C. C’. 265 and R, v. ll’ilxon (1861) 8 COY (‘. C. 453, applied.) 
Se,nble, The evid~nco of the medical practitioner who made 
the principal report on tho condition of the prosecution witness 
should be t,aken in the presence of the jury, so that counsel for 
the acousecl could have before the jury his answers lo any 
quest,ions diroct,ed as to the condition of the witness at the 
time when iha &posit ions were taken. The Qurea ~7. Rea. 
(S.C. Wellington. I!).%. November 10. Hutchison J.) 

FISHERIES. 
l’o?wroa+--Peraofe charged with ‘. opening toherock at a place 

below high-water wark “- Regulation creating such offence ultra 
wires-Fisheries Act 19OS, 8. .I-Toheroa Regulatiosa 1955 
(S.R. 1955/206), Reg. 6. There is nothing in the Fisheries 
Act 1908 (except in special circumstances relating to oysters) 
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The qucstiou raised by the aplwal was thereforr 
wh&her the provision ordered by Hutchison J. for the 
applicant widow was unjustifiably generous. 

The judgment of the Court of Appeal, delivered by 
Gresson P., said in part : 

We arc inclined to agree that the order made in the re- 
spondent,‘s favour was on t,he generous side but we are not 
satisfied that the learned Judge in the Court below reached 
a wrong conclusion rend therefore do not consider we should 
disturb the order made by him : sno ln re Goodloin, Croodu%& 
v. W,Uing [I9581 N.Z.L.R. 320, 330. She has considerable 
assets of her owm of a total value of e3,377. The expectant’ 
income of the estate has been est,imated at, 5163, hence pay- 
ment of t,hc annuity charged as it is on the capital of the 
estate mill over the yoazs reduce the corpus consideraqly. 
If the respondent wishes t)o remain in the house (half of which 
she owns herself) considerable expenditure is inevitable. 
The house is in a bad st,ate of disrepair. Jt is reputed on as 
requiring a thorough overhaul and may require to be com- 
pletely re-roofed. If, on the other hancl, it) is put) in order 
and sold for a sum somewhere between c3,650 and 54,000 
yielding aft,er the cost. of the renorat,ions possibly f3,500, 
the respondent will then hare to purchase another house 
for a home for h-rself. Sho will have her half-share of tho 
purchase money---something less than EL’,OOO----and she can 
borrow from tho &ate ; but will hare to pay inter& on 
any amount so borrowed. In either event, she will hare f8 
per week to live on plus any income that her Church Bay 
property c&n be matlo to yield. Sane of tbe children has 
been shown to be in 3nch clrcutnstanrtn as to require every 
effort being made to conserve the capital of the estate. . . . 
How much of the capit*al of the estate will bn available for 
distribution amon$s:st these children at the death or re-marriage 
of t’he respondent It iq imposqible to forecast. But thtj rocoursc 
to capital of the estate will be diminished bp something over 
flO0 a year DS soon as the respondent beromrs qualified to 
recei<*? Universal Snperazmuation. 

The appeal was accordingly dismissed. 

RECENT LAW. 
-. 

giving express power to make regulations governing t,he openin g 
of fish or shellfish or to make it. an offence to do so. (Crosbie 
r. Mercwy Bag Co-operative Dairy Co. Ltd. [1937] N.Z.L.R. 314 ; 
[19371 G.L.R. 258, dist,inguished.) Consequently, Reg. 6 of 
the Tohoroa Regulations 1955 : “ No person shall open toheroa 
in “37 place below high-wst)er mark “- is ultra vires the Fisheries 
Act 1908. (Smith v. Orahbe (1910) 30 N.Z.L.R. 286 ; 13 
G.L.R. 289, referred t,o.) Quaere, whether uncertainty, as 
distinct from unreesoneblene~~, renders a st,atutory regulation 
ultra vires, when the subject is charged wit’h a criminal offence. 
(Brie&/ v. PhiZl& [1947] K.B. 541 ; [1947] 1 All E.R. 269 and 
K. v. Minister of Health, Ex parte Davis [1929] 1 K.B. 619, 
referred t)o.) Strawbridge V. Sinaeon and Oth,ern. (B.C. 
Auckland. 1958. September 17. Hardie BOW J.) 

LAND TRANSFER. 
Cert$cate of Title-.M&izi?ag P~ivileye.~--Validly-(Jsalzted iMining 

priuilegees under the Mining Acts preztailivq over Cert+cate of 
Title. und over Bona-fide Pzcrchcc.?ers of Land Tramfer La&- 
Land Tr .sfer Act 1952, s. (if--Mining Act 1926, .w. 44, 58, 97, 98, 
106 (j).-Mining-Miniagg Privilqex-Lwdn other than Crows 
Landa-Warden’s Jurisdiction not litnited to Gold-mining Priai- 
Ieges--Wi&?hg Prir:ilege* prevailing over Gerti$icate of Title wndet 
Lonrl l’rumfer rlct-Mining Act 1926, s. 58. The holder of a 
certificate of title under the Land Transfer Act takes subject to 
all valid grants made under t,he Mining A&s, and, as neither 
registration under the Land Transfer Act nor t’he lodging of a 
caveat is necessary, validly-granted mining privileges prevail 
over bona-fide purchasers who acquire a ” clean certificate of 
title ” under the Land Tmnsfer Act. (Dictum of Williams J. 
in Ctray v. Urquhart (1910) 30 N.Z.L.R. 303, 308 ; 13 G.L.R. 
406, 408, applied. Bishop v. Rowe (1903) 23 X.Z.L.R. 66 ; 
5 G.L.R. 504, referred to. Xurh’en:ie v. Wai,nunw Queen Gold- 
dredging Co. Ltd. (1001) 21 N.Z.L.R. 231, distinguished.) Tho 
Warden’s jurisdiction under s. 58 of the Mining Act 1926 is not 
limited to the granting of privileges for the mining of gold. 
Xi&r V. Minister of Mines and dttortrey-Grwrnl. (S.(-‘. Inver- 
cargill. 1958. October 10, Henry J.) 
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counsel 
i 
I in finance, as in law, depends 

I 
on alertness, specialised hnow- 

I 

ledge and sound principles. 

I 

Engage the National Bank, with 
over 80 years experience in all 
phases of commercial, farming 

I and private finance, to assist 
i 

I 
you in your banking problems. 

OF NEW ZEALAND LIMITED 

147 BRANCHES AND AGENCIES 
THROUGHOUT NEW ZEALAND. 

I UNITED DOMINIONS 
CORPORATION 

(South Pacific) Limited 
TOTAL ASSETS 

EXCEED t1,250,000 

FINANCE 
for 

INDUSTRY and TRADE 
Head Ofice: 

154 Featherston Street, 

Branches at 

Auckland and Christchurch 
Representatives throughout New Zealand 

l%e Church Army in New Zealand 
(Church of England) 

(A Society Incorporated under The Rel~gkus and Charitable Trusts Act, 1908) 

Church Army Sister with part of her ‘family” of orphan children 

FORM OF BEQUEST: 

HEADQUARTEFS: 90 RICHMOND ROAD, 
AUCKLAND, W.1. 

President : THE MOST REVEREND R. H. OWEN, D.D. 
Primate and Archbishop of New Zealand. 

THE CHURCH ARMY: 
Undertakes Evangelistic and Teaching Missions, 
Provides Social Workers for Old People’s Homes, 

Orphanages, Army Camps, Public Works Camps, 
and Prisons, 

Conducts Holidey Cemps for Children, 
TrayheEg;rtiists for work in Parishes, and among 

LEGACIES for Spe.ciel or General Purposes msy be 
safely entrusted to- 

The Church Army. 

“ I give to the CHURCH ARMY IN NEW ZEALXVD SOOIETY of 90 Richmond Road, Auckland, W.1. [Here. insert 
particulars] and I declare that the receipt of the Honorary Treasurer for the time being of other proper officer of 
the Church Army in New Zealand Society, shall be sufficient discharge for the same.” 
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McVEAGH’S 

LAND VALUATION LAW 
in New Zealand 

SECOND EDITION, 1959 

BY 
J. P. McVEAGR, LL.M. 

Barrister and Solicitor of the S~qvreme Court of New Zealad. 

It is now nearly seven years since the publication of the First In addition, now chapters haw been included on the Land Act, 
Edition of McVEAGH’S LASD VALUATION IS NEW ZEALASD, lQ4S, the Land Settlement Promotion Act lQX, Trrspass to Zand, 
parts of which have been affected by new legislation. the Sale and Purchase of Goods, Chattels Securities, Hire-purchase 

This SEC~XD EDITION has been considerably enlarged and brought 
Agreements, Nuisance, Woxious Weeds, Rabbit nuisances, and Soil 

up to date. The chapter on Town and Country Planning has been 
Conservation and Rivers Control and Land and Swamp Drainage. 

completely relvritten in view of the substantial changes in the law The law is stated to January 1, 1959. 

brought about by the Town and Country Planning Act 1953. and the While written mainly for the Land Valuer, the book will be of great 

chapter on the Tenancy Act has been largely rewrit,ten to cover the value to the legal profession, as the contents corers a wide variety of 

changes in tcnnncy law made by the Tenancy Act 1X%. xnbjects that the lawyer conws in contact with in his ewryday pmctiw. 

CASH PRICE . . 52s. 6d., post free. 

BUTTERWORTH & CO. (Australia) LTD. 
(Incorporated in Great Britain) 

49.51 Ballance Street, C.P.O. Box 472, Wellington :: 35 High Street, C.P.O. Box 424, Auckland 

If your talents are your only means of 

These facts are important to you 
and your dependants : 

As a professional man your most pro- 
National Mutual Life Assurance pro- 

ductive period is limited to 25-30 yeae. 
vides a comprehensive, secure plan of 
pensioning yourself in preparation for the 

When your talents die within you, you time when you can no longer provide for 
must have a guaranteed source of income yourself and your dependants through your 
to provide for your old-age comforts and professional skill. 
the security of your family. Prepare now for the time when your _ _ _ 
“.zx.“r’C, M I .  Y_ “Y .mmI  

provision during your prod 
CPC..&,Y r_.. La -L*-%ed by making talents will die within you. 

uctive years. Pension yourself now and enjoy a 
Life Assurance is the best way in which care-free period of retirement. 
you can create a secure estate for the pro- National Mutual will, without obligation to 
tection of your family in the event of your 
untimely death; the best means to a happy 

you, gladly discuss with you and advise you 

period of retirement for you. 
on how you can solve these two great prob- 
lems which confront every professional man. 

I 
ABAD OFFICP: WBLLINGTOA MANAGER FOR NEW ZEALAND: S.R.ELLIS , 

Branches and New Business Representatives throughout New Zealand , 
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Mortgage-Mortgagee in Possession-First Mortgagee in posses- 
sion ,re&sing Redemption by Second Mortgagee-Taking of SC- 
counts between them-Nature of Order. Q%ere an order is made 
for the taking of accounts, between a first mortgagee in possession 
and the second mortgagee, of the rents and profits of land 
received by the first mortgagee in possession, the first mortgagee 
having denied the second mortgagee a right to redeem, the 
account over Dhe whole period of the first mortgagee’s possession 
should be ordered to be t,aken with rests. (Statement, of Callan J., 
in Couzens v. Francis [1948] N.Z.L.R. 567 ; [1948] G.L.R. 193, 
followed.) There is no power for the Court to order that the 
first mortgagee should be credited in the account with interest 
at the rate of 6 per cent. per ammm, and not the penal rate, 
because the first mortgagee’s right to the penal rate is oon- 
tractual. (Union Hn~EofLondonv.lngrarn(1880) 16Ch.D. 53, 
followed. Wri&y v. Gill [I9061 1 Oh. 165, distinguished.) The 
account should be taken up to the time when the first mort- 
gagee denied t’he second mortgagee a right to an account’ and 
to redemption ; but, for the period after that date, the second 
morbgagee should on settlement pay the first mortgagee simple 
interest up to then at the rate of 5 per cent. per annum on the 
amount found by the account to be due. In the redemption 
action in the Supreme Court between the same parties, Richards 
v. Weggery [1957] N.Z.L.R. 621, the formal judgment reserved 
the question of costs. Thero was nothing in the mortgage docu- 
ment itself, which in terms applied to those costs; and, in 
exercise of his discretion, the learned Judge disallowed the first 
mortgagee his costs as a mortgagee, as it was his refusal of the 
second mortgagee’s re.quest for accoums and redemption that 
compelled the second mortgagee to take that action. An order 
was made referring to the Registrar the taking of accounts 
sought by the second mortgagee. Weggery v. Ricllards. (S.G. 
Wellington. 1958. September 26. Hutchison J.) 

LICENSING. 
Offences-Sale of Liquor dzkring Closing Hours-Person 

accommodated overnight in Anneze not forming Part of Licensed 
Premises but entitled to Meals and Services offered by Hotel- 
Such Person ” not really lodger li&g or staying in the licensed 
premises “-Licensing Act 1998, ss. 199, 191. A person is not 
within the description of a ” lodger ” (as that term is used 
in s. 191 of the Licensing Act 1908), unless he sleeps in the 
licensed premises, or, at all events, he has a room in those 
premises in which he may sleep if he so desires. (Heawood 
v. Bone (1884) 13 Q.B.D. 179, referred to.) Consequently, 
no one can be regarded as having the status of a “ lodger “, 
or be “ really a lodger living or staying in the licensed premises “, 
within the meaning of s. 191 of the Licensing Act 1908, unless 
there is on his part, and on the part of the licensee, an intention 
that he will at least have 8 room in which he can sleep or spend 
the night. Thus, where a person who had “ booked in ” at R. 
licensed hotel but is accommodated overnight in an snnexe 
riot forming part of the licensed premises (though he pays the 
full hotel tariff and is entitled to meals and other services 
offered by the hotel) and purchases liquor in the bar of that 
hotel after closing hours, the licensee is guilty of selling liquor 
during the time at which licensed premises are directed to be 
closed in breach of 8. 190 of the Licensing Act 1908, since the 
person so accommodated had not acquired the status of B 
“ lodger “. Bennett v. Mitchell. (S.C. Nelson. 1958. 
December 11. Barrowclough C.J .) 

NATIONAL EXPENDITURE ADJUSTMENT. 
Alznuity payable to Divorced 1liife under Husband’s Deed of 

Covenant Entered into on Making of Decree Absolute-Husband’s 
Performance of Obligations thereunder secured by Husband and 
Second Wife g&.&g S’ecurity over Their Jointly-owned Property- 
Death of Husband-Second Wife’s Application for Modification 
of Maintenance Payments-Second Wife able to comply witR 
Terms of Deed of Covenant without ” Cal&sing undue hardship ” 
-Application refusecd” U,ndue hardship “-National Expend- 
iture Adjustment Act 1932, s. 42. By 8, deed of covenant made 
on December 12, 1955, and approved by the Court on the 
making of a decree absolute, H. covenanted, inter alia, to provide 
his first wife wit,h a free home and maintenance at the rate 
of $5 per week for her lifetime or until her remarriage. H. 
gave security over certain property, H. remarried and, in 
March, 1957, he and his second wife charged a substituted 
property, in their joint names, with a new memorandum of 
encumbrance to secure the first wife an ammity of $260. H. 
died on April 30, 1957. He bequoathed his whole estate to 
his second wife. As at April 14, 1958, payments to the first 
wife, who was in poor health, had fallen into arrears amounting 
to ;Ed17 7s. 7d. causing her acute financial embarrassment. 
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She gave notice mlder s. 92 of the Property Law Act 1954, 
of her intention to exercise the power of sale in pursuance of 
the memorandum of encumbrance. The second wife, as 
executrix of H.‘s estate and on her own behalf, applied for 
relief under s. 42 of the National Expenditure Adjustment 
Act 1932, by modification and reduction of the first wife’s 
maintenance of $5 per week under the deed of covenant, on 
the ground that the terms of that deed could not be complied 
wit,h or could not be complied with without causing undue 
hardship to H.‘s estate or to the second wife, and on the ground 
of change of circumstances. Held, 1. That the Court should 
not lightly upset or go behind Lhe terms of the deed of covenant 
freely entered into by H. and the seoond wife. (Morton v. 
Morton [I9541 2 All E.R. 248, applied.) 2. That, on the facts, 
the second wife could comply with the terms of tho maintenance 
covena.nt without causing undue hardship in terms of s. 42 (I), 
and the application should be dismissed, although the loss of 
H,‘s income made compliance onerous, capital might have to 
be resorted to, and a less expensive home acquired by t,he 
second wife ; but her application could be renewed when the 
first wife became eligible for an ago benefit. Observations 
on the Court,‘s reluctance to modify contractual relations in the 
absence of “ undue hardship ” and on the proper application 
of the National Expenditure Adjustment Act 1932 to cases of 
this sort. (In re Parr [1936] G.L.R. 283, considered. Turner 
v. Turner [1935] N.Z.L.R. 235 ; [1935] G.L.R. 257, and In re 
a Deed of Separation, J. with J. (19351 N.Z.L.R. s. 20, referred 
to.) Higgins v. Higgins. (S.C. Auckland. 1958. December 
18. T. A. Gresson J.) 

Restoration of Rent to Original Amount provided in Lease- 
Jurisdiction-Application ,for Restoration to Annual Rent not 
Exceeding $309 to be wbade to a Magistrate-ANational h’xpenditure 
Adjustment Act 1932, ss. 3X (3)-If’inance Act 1933, s. 2. Where 
rent under a lease was compulsorily reduced by 20 per cent. 
under the National Expenditure Adjustment Act 1932, the 
Supreme Court has no jurisdiction to entertain an application 
for restorat,ion of the rent to the original figure provided by 
the lease unless that rent exceeded &300. In all other cases, 
the application must be made to a Stipendiary Magistrate from 
whose order, in terms of s. 2 of the Finance Act 1933, no appeal 
lies. By reason of s. 38 (3) of the National Expenditure 
Adjustment Act 1932, and of s. 2 of the Finance Act 1933, 
the Supreme Court must decline jurisdiction to hear and 
determine the questions of construction and interpretation of 
8. 38 raised before it in the application for restoration of the 
original rent and placed before it on originating summons 
under the Declaratory Judgments Act 1908. (Auckland 
Harbour Board v. Northern Roller &Pilling Co. Ltd. [IQ&~] 
N.Z.L.R. 701, distinguished.) Auckland Harbour Board V. 
New Zealand Shipping Go. Ltd. (S.C. Auckland. 1958. 
December 18. T. A. Grasson J.) 

NEGLIGENCE. 
In&or-Czcstomer of Hotel Stepping on Rubber Mat projecting 

on Hotel Entrance Step-Mat giving Way and Customer injured- 
Duty of Hotelkeeper as In&or. A customer of an hotel is the 
invitee of the occupier, the hotelkeeper, who owes him the highest 
duty to take reasonable care .that the premises are safe. There 
is no absolute warranty that the premises are safe, but only 
that reasonable skill and care have been used to make them mfe. 
The invitee must use reasonable care for his own safety. (London 
Bra&g Dock Co. Ltd. v. Horton [1951] A.C. 737 ; [I9511 2 All 
E.R. 1, followed. Hall v. Brooklands Auto-R&lag Club [1955] 1 
K.B. 205, referred to. Weigabl v. Westminster Hospital [1936] 
1 All E.R. 232, distinguished.) Ritchie v. Harris. (M.C. 1958. 
August 13. Co&es S.M., Pukekohe.) 

PUBLIC WORKS. 
Com~pensotion for Land Taken-Pasture Land witk Underlying 

Metal Deposits-Principles on which Compensation Awarde&- 
Injurious Affection-Measure of Compensation for Loss of 
Outlook to Claimant’s Remaining Land by Reason of Work to be 
done on Land, taken-Public Works Act 1928, s. 42. Public 
IVorks-Compensation for Lalzd Taken--Costs-No Formal 
Offer of Compensation made to Claimant-Claim Excessive- 
h’zercise of Discretion as to awarding Costs to Claimant-Statutes 
Amendment Act 1939, s. 64 (3). Where pasture land is taken 
under the Public Works Act 192S, deposits underlying the 
land must be regarded as part of the land itself; and it is 
neither practicable nor desirable to attempt to value the land 
and the metal deposits separately; but due weight must be 
given to any potential value it may have. This value is the 
extent to which the presence of the deposits would have affected 
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the price realized if the land had been offered for sale on the 
date of taking. The fact that the metal t8k%n from the land 
is likely to result in a profit for the local aut.hority taking the 
land by sales, to privet% purchasers, is no concern of the Com- 
pensation Court, save to tho extent t,hat evidence that metal 
can profitably be quarried may indicate the extent t,o which, 
if at all, the presence of t.he metal gives additional value to 
the land, but that must be balanced against tha fact t.hat while 
that land hed high value as pasture land, its value for that 
purpose would be substantially destroyed by the quarrying of 
metal. Loss of outlook to a homestead area retained by t.h% 
claimant-giving to the term “ loss of outlook” 8 liberal 
interpretat.ion-may be the subject of an award of compensation, 
the true measure to which the claimant is so entitled being the 
depreciation in value to his remaining land. Where no formal 
offer is made by the local authority to the claimant, the discre- 
tion 8s to costs conferred in the Compensation Court by s. 64 (3) 
of the Statutes Amendment Act 1939 is to be exorcised on t.he 
footing that the claimant was obliged to bring t,h% claim before 
the Court,. Vile ~7. Manawatu Coztnty. (L.C.0. Wellington. 
1958. December 8. Archer J.) 

STATUTE. 
Interpretafio~Offences-Two Ojjwaccs crrc~ted by Same 

Sectiolt-Command and Prohibition, for Breach of Either of 
which Penalty provided-Weights and Measure.9 Act 1925, .s. 20- 
A& Interpretation Act 1924, 8. 5 (j). Se0 WEIGHTS AND 
MEASURES (infra), Lynn Abel Lti. v. Montgomery. (S.G. 
Auckland. 1958. December 11. Hardia Boys .J.) 

TENANCY. 
Possession-Payment and .4ccoptance of Rcut after Notice 

to Quit--Intelation of Parties-Landlord demanding Rent and 
Gitring Receipts “ For Use and Occupation withowt prejudice to 
Notice to Quit “- Tenancy terminable by Month’s Notice implied- 
Landlord negotiating for Fair Rent and having Agreement approved 
by Rents Officer-Evidence of New Tetiancy-Tenancy Act 1955, 
a. 25. Payment and acceptance of rent after the expiration 
of a tenancy for a fixed term operates in favour of the tenant,, 
as implying the creation of a new tenancy or a continuance of 
tenancy, if it can be shown that such as the intention of the 
parties, which should be attributed to their act,ions and accom- 
panying statements at the time when payment ~8s made and 
accepted. (Clarke v. Grant [1950] 1 K.B. 104 ; [I9491 1 All E.R. 
768 followed.) The procedure sanctioned by 8. 25 of the 
Tenancy Act 1955 is available only to a landlord and tenant of 
property who stand in that relationship by virtue of a tenancy 
under which rent is payable, and not between en owner and an 
occupier who is no more than tenant at sufferance, liable for use 
and occupation or double value, but not for rent as such. The 
action of a landlord, in negotiating for a fair rent, and having 
the agreement approved by 8 Rents Officer under s. 25 of the 
Tenancy Act 1955, is conclusive of the landlord’s intention to 
elevate 8 tenancy at sufferance into a tenancy which would yield 
him the legal right to rent payable at a higher figure than was 
thitherto lawfully recoverable, and this is evidence of t,h% 
creation of a new tenancy. A landlord, after the expiration of 
the contractual tenancl- and the giving of a notice to quit, 
demanded rent unequ&ocallg- as rent, and, having received 
payment in discharge, stated on the receipt. for each rent pay- 
ment that it had been received “ for use and occupation of 
premises. Without prejudice to notice to quit..” On an appli- 
cation for an order for possession, Held, 1. That the landlord’s 
qualification of the receipt issued subsequently to the notioe to 
quit, could not countervail the fact that it. was he who re- 
quested payment 8s rent, and received it from the tenant as 
such ; and a tenancy determinable at the will of either of the 
parties by one month’s notice in writing ~8s to be implied. 
2. That the act of the landlord in demanding the increased 
payment (in advance) as rent, and the payment, thereof by the 
tenant, which occurred at a time when no tenancy (other than; 
tenancy at sufferance) subsisted, evidenced a new tenancy 
as the landlord could not (for the r0asons earlier stated in refer- 
ence to the earlier receipts) in the circumstances of the demand 
and p8yment, avail himself of the attempted qualification of his 
receipts to show that the money was received for use and 
occupation and not for rent. (Davenport v. The Queen (1877) 
3 App. Cas. 115, applied.) Whitcombs and Tombs Limited v. 
Keywar. (S.C. Auckland. 1958. September 18; October 13. 
Shorland J.) 

Possess&&--Tenemel be&g Part of Premi%es owned by Mental 
Defective and used by Him as Mat&no&al Home before Committal 
-Wife remaining in Exclusive Occupation of Part and letti?ag 
Other Part to Tenanta-Public Trustee, as Committee, 07lIy Persorb 

authorized to let Such TenementMental Healtk Act 1911, s. SS. 
A wife, thitherto living with her husband but left in possession 
of his house on his committal to a mnntal hospital, has no 
authority to let the house, or part of it. The power to let, while 
her husband rem&s committed, is vessted exclusively in his 
committee, or, in the absence of a committee, in the Public 
Trustee by virtue of s. 88 of the Mental Health Act 1911. (Lloyds 
Ba?ak v. Oliuer’s Trustee [1953] 1 W.L.R. 1460 ; [1933] 2 All E.R. 
1443 and Barclays Bank Ltd. v. Bird [1964] Ch. 274 ; [1954] 
1 All E.R. 449, distinguished.) Public Trustee v. Lumsden et TJx. 
(S.C. Auckland. 1958. October 3. Turner J.) 

WEIGHTS AND MEASURES. 
Offences-Offence of not having “ in, (8 conaehmt place, cnpnble 

of being seen by the purchaser, a s&able weighing-machine “- 
Such. Offence distinct from Offence of “ refusal to weigh ” Goods 
at Purchaser’s Request-Weights and Meczyures Act 1925, $8. 20, 
34. The company sold groceries in the main part of its self- 
service store, which was a room surrounded by showcases 
having what is tormecl a “ gondola ” showcase in the centre. 
It sold potatoes, grain, manure, and other producuco in a separate 
room in the rear parb of t-he shop where the only weighing- 
machine was kept’. It. was possible t,o catch a glimpse of tho 
weighing-machine, though not its face, from one corner of the 
maiu shop through the doorway between it and the rear part 
of the premises. The company was convicted of exposing 
goods for sale by retail without having “ in a convenient place 
capable of boing easily se0n by the purchaser a suitable weighing 
instrumont for weighing such goods “, in breach of 8. 20 of 
t,he Weights and 1Ieasures Act, 192.5. On appeal from such 
conviction, HeZd, 1. That it is the convenience of t)he purchaser 
to which s. 20 alludes when using the term LL conronient place ‘0 
SO that he may easily see the weighing-machine and have his 
request that the goods should be weighed iu his presence carried 
out ; and there is no express right conferred ou the purchaser 
to do his own weighing. 2. That., on t,h% facts, t.he weighing- 
machine w8s not in terms of s. 20 of the W0ights and Measures 
Act 1925 “ in a convenient place, capable of being easily seen 
by the l&chaser ” of goods in the main part of the shop. 
3. That s. 20 defines two classes of act : (i) the having in a 
convenient place, capable of being easily s0en by the purchaser, 
a suitable weighing-machine, and (ii) the refusal to weigh the 
goods of a purchaser when requested so to clo--each of which 
is an offence carrying a penalty as imposed by s. 34. Conse- 
quently, the appelhmt was properlv convicted of the offence, 
with which he was charged-namely, not having a weighing- 
machine in a convenient place capable of being easily seen by 
the purchaser in breach of s. 20 of the Weights and &reasures 
Act 1925. See STATUTES (supra), I!-@ Abel Ltd. v. Mont- 
gomery. (SE. Auckland. 1958. Docomber 11. Hardie 
Boys J.) 

WORKERS’ COMPENSATION. 
Accident arising out of and in the (‘ourye of the Employment--- 

Conversion Hysteria,-i’?Ter?;ous Effect of decidentElernent of 
Exaggeration to be tuken into Account &en dward@cy Compensa- 
tion-Effect of Delay in SettZing Claim for (‘ompensotion on Cme.9 
bused on Functional Dixorder--Workers’ (‘ompelzuution Act 
1956, s. 3. A condition of ‘< couversion hysteria “, provided it 
is shown to have resulted from injury by accident,, o&n be a 
good ground for an award of compensation. (Sangster v. Riley 
(1912) 11 N.Z.W.C.C. 36, and Nicholls v. 1Y&nstone Ltd. (1913) 
12 N.Z.W.C.C. 41, distinguished.) “ Conversion hysteria ” is a 
definite mental disorder, not consistent with malingering. If 
the condition is shown to have resulted from accident,, com- 
pensation is payable, it is not material that the workor may 
have baon predisposed to the condition, or may have suffered 
from it to a less degree beforo the accident on which his claim is 
based. (Lewis v. It’re.&am and Acton Collieries Ltd. (1916) 
9 B.W.C.C. 518). If it is established by evidence that the 
condition of “ conversion hysteria ” in fact exists, the element 
of exaggeration (for which the employer cannot be held re- 
sponsible) is a matter affecting the extent to which the condition 
is attributable to t.he accident, and is to be taken into account 
in assessing compensation. A payment of a lump sum is tha 
appropriate award in claims in respect of neurasthenia. Obser- 
rations on tht effect of delay in disposing of a claim basod upon 
a functional disorder, and the result of delay contributing to 
t,he worker’s ment,al condition ; and on the fact that the de- 
fendant’s liability could be correspondingly greater than it 
would have been if an earlier settlement could have been effected. 
Harris v. Union Steam Ship Company of Nctc Zealand. (Comp. 
Ct. \Vollington. 1958. October 2. Archer J.) 
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BANK OF NEW ZEALAND 
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seas (provided the necessary Reserve Bank approval is held) is simple when 
mw l~nm ie +n rho RN7 Tho RN7 nfrondc M nil fnrmnlitiev for vnn. rind 

TELEGRAPHIC TRANSFERS 
The quick way to sznd money. The BNZ sends a tele- 
gram to the recipient’s bank, and the money is avaii- 
able for immediate withdrawal. 

DRAFTS - 
The normal way to send money. A draft is simply an 
order by the BNZ to pay money to a stipulated person 
or firm. You send it to the person concerned, who 
cashes it at the named bank. 

TRAVEL ARRANGEMENTS 

BANK CHEQUES 
Similar to your personal cheque, but drawn on the 
BNZ, and thus acceptable without verification. 
Useful for certain commercial transactions which 
require immediate settlement and where the parties 
are not well known to each other. 

BNZ Travellers’ Cheques save car ‘ng cash when YOU 
move around New Zealand. The BN tr arranges Travellers’ 
Cheques, Letters of Credit, and Bank Remittances to 
take care of your financial needs. Y 
* Use the BNZ for transferring money - 
even if you do not have a BNZ Cheque 
AccoW, you can use these services. 

BANK OF NEW ZEAIAND\tiiiz\ 
The Dominion’s largest trading bank-more than 370 Branches and Agencies in New zullnd 

LIFE INSURANCE SOCIETY 
FOUNDED 1808 

FUNDS. EXCEED fl50,000,000 

Head Office for New Zealand- 
corner Featherston and Johnston Streets.Wellington. 

Branche&Sub-Offices and representatives 
throughout New Zealand. 
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Wellington Social Club for the Blind 
Incorporated 

37 DIXON STREET, 

WELIJNQTON. 

THIS CLUB is organised and controlled by the blii people 
themselves for the benefit of all blind people and is 
established : 

1. To afford the means of social interconrse for blind 
peopie ; 

2. To afford facilities for blind people to meet one 
another and entertain their friends ; 

3. To organise and provide the means of recreation 
and entertainment for blind people. 

With the exception of a nominal salary paid a recep- 
tionist, all work done by the officers of this Club is on 
an honorary basis. 

The Club is in need of a building of its own, owing to 
increasing incidence of blindness, to enable it to expand 
its work. Legacies would therefore be mast gratefully 
received. 

FORM OF BEQUEST : 
I GIVE AND BEQUEATH the sum of .._......................................................... 
to THE WELLINGTON SOCUL CLUB FOR THE BLIND IN- 
CORPORATED for the general purposes of the Club 
AND I DIZEOT that the receipt of the Seoretary for the 
time being of the said Club shall be a good and proper 
discharge to my Trustee in respeat thereof. 

LEPERS'TRUSTBOARD INC. 

Between 30% and 40% of babes born 
on South Pacific islands die in infancy. 

Your assistance will enable us to 
reduce this high mortality rate. 

Please send your DONATIONS to :- 

P. J. TWOMEY, M&E., “Leper Man,” 

Secretary, LEPERS’ TRUST BOARD INC., 

I I5 Sherbourne Street, Christchurch. 1.24 

I MEDICAL 
1 RESEARCH 

I is one of the most intelligent 
1 

and humane endeavours 

: undertaken by man. 

The AUCKLAND MEDICAL RESEARCH 
FOUNDATION is a privately financed body dedicated 
to medical research. 

So that you may best advise your clients you should 
know that: 

* the Foundation is open to receive legacies, bequests 
or gifts. 

* the Foundation is registered as a Charitable body. 

* its legal title is: Auckland Medical Research Foundation 

* it is a company limited by guarantee and not having a 
share capital exempted by Order-in-Council from 
including the word ‘Limited’ in its title. 

* Further enquiries may be made of the Secretary 

AUCKLAND MEDICAL RESEARCH FOUNDATION 

P.O. Box 2200, AucklandC.1 Phone 32-790, 30-370 

P.O. BOX 1885 Telegraphic Address . 

TELEPHONE 45-249 “ CLAIMSCO ” Auckland , 

Q.E.D. (Auckland) LTD. 
40 ALBERT STREET 

AUCKLAND 

l PROCESS SERVERS 

l CONFIDENTIAL INQUIRIES 

l WITNESSES TRACED and 

STATEMENTS OBTAINED 

Instvuctio?zs accepted only from members of the 

legal profession 
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CONTRACT SUBJECT TO FINANCE. 
By P. C. HILLYER. 

An article in this JOUIENAL (1958) 34 N.Z.L.J. 357, 
discusses the decisions of Clemry J. in Barber v. C&$& 
[1958] N.Z.L.R. 1057 and Stanton J. in Carmody v. 
Irvine (Auckland ; February, 1954, unreported). The 
learned author makes two points : first, be suggests 
there was no contract in these two cases : there was 
merely an offer followed by a conditiona, acceptance ; 
secondly, it is not possible to determine what “ renson- 
able efforts to obtain finance ” would be. 

With respect, I would suggest as to the first point 
that the learned author has overlooked the fact that 
the condition as to finance was a term in the document 
signed by both parties. One starts with the fact that 
two people have solemnly appended their names to a 
written document. One of them has paid a substantial 
sum to the other for some purpose, and that document 
is expressed to be an agreement. 

In these circumstances, one is justified in assuming 
that the document is intended to be something more 
than a mere option to purchase to be cancelled at the 
whim of the purchaser. In these circumstances, one 
is justified in implying a condition that the purchaser 
will use all reasonable efforts to obtain the finance ; 
and it was on this basis that the learned Judges in t.he 
cases mentioned above proceeded. Further, in Barber’s 
case, the clause referring to the condition continued : 
“ In the event of the purchaser being unable to secure 
the finance . . .“. This, of course, supported the 
view that both parties intended that the purchaser 
would make some efforts to obtain the necessary 
finance. When one asks : “ What efforts ? “, the 
answer must be : “ Reasonable efforts “. 

One can understand a vendor being prepared to bind 
himself with a purchaser who may demonstrate that he 
has a good chance of being able to raise the finance, 
and refusing to consider such a proposition from another 
who is of less financial standing. The vendor ties up 
his property for a period in reliance on the purchaser 
trying to obtain finance, and it would indeed be a hard 
business world if he had no remedy if the purchaser 
did nothing. 

With this understanding of the attitude of the two 
parties, let us examine the document they signed. 

Charitable Appeal.-“ I am quite prepared to assume 
that the contributors knew, or may be taken to have 
known, of the letter to the Daily Telegraph, and accord- 
ingly that their gifts would be devoted (subject to the 
rather nebulous reference to “ among other things ” ) 
to the two objects first specified and, subject thereto, 
to the “ worthy causes ” therein mentioned. It 
appears, however, to be almost impossible, from a 
practical or commonsense point of view, to attribute to 

the donors an intention to create separate interests in 
their gifb in favour of the three objects respectively. 
It seems to me that the intention of a donor in writing 
a cheque or putting a coin in a collecting-box, and the 
legal effect of his so doing, was to vest in the trustees 
a legal interest in the subject-matter of his contribution 
coupled with an obligation, enforceable in equity, to 
spply the gift in accordance with the provisions of the 

The learned author of the article is not entitled to 
assume that Barber offered to sell his property for 
E4,850, and Crickett said : “I will accept that offer 
provided I can obtain the necessary finance “. 

If one must dissect the document into offer and 
acceptance, it consisted either of an offer by Barber to 
sell his property subject to Crickett being able to 
obtain finance, with the understanding that Crickett 
would use all reasonable efforts t,o do so, and an 
acceptance of that offer by Crickett, OT an offer by 
Crickett to purchase Barber’s property on the same 
terms and an acceptance of that offer by Barber. 
If two parties choose to agree to such terms, how 
can it be said that thay have not made a contract Z 
Here is the offer and acceptance asked by the learned 
author, and I respectfully suggest that it does aaa up 
to a contract. 

As to the learned author’s second point, the pages 
of our law books are full of discussions of what a 
reasonable man would do. Difficult as this task may 
be, time and again our Judges have faced up to the 
problem and said that in one particular set of circum- 
stances a litigant has behaved reasonably and in another 
he has not. When the Courts have decided what a 
vulgar and unintelligent reasonable man would under- 
stand of words in a newspaper (Newstead v. London 
Express Newspaper Ltd. [1940] 1 K.B. 377, 391 ; 
[1939] 3 All E.R. 263, 267), what a reasonable man 
would do if confronted by children while carrying a 
tea urn (cflasgow Corporation v. Muir [1943] A.C. 448 ; 
[I9431 2 All E.R. 43) and how far a reasonable man 
would go to prevent a snail getting into a ginger-beer 
bottle : (Donoghue v. Stevenson [1932] A.C. 562) 
why should they shrink from the task of deciding 
whether a purchaser has made reasonable efforts to 
obtain the money he needs ? 

We have daily examples of the reasonable motorist, 
pedestrian, or testator ; and the question posed by the 
learned author : “ Who is going to decide whether the 
financial deal he is offered is reasonable-the Judge ? “, 
poses no problem. The answer is that the purchaser 
must decide, but having contracted to be reasonable, 
he will suffer the penalty if a Judge holds he has acted 
unreasonably. 

appeal. Subject to this, no interests, in my judgment, 
were “ created ” by the various donors in the contri- 
butions which they made. I recognize, of course, the 
desirability of applying the surplus of the fund which 
is now in question to charitable purposes oy-pres ; 
but for my part I cannot arrive at this result by holding 
that every person who put a coin in a collecting-box 
created three interests (which must, of course, mean 
legal or equitable interests) in the coin, the third being 
subject to the first two. I would be disposed to agree 
with counsel for the Attorney-General that it is no 
fatal objection that the donor was unable to quantify 
the interests if he did in fact create them ; but, in I 
my judgment, no separate interests were created at 
all.“-Romer L.J. in Re Qillingham Bus Di-~&r Fund, 
Bowman v. Off%uZ Solicitor [1968] 2 All E.R. 749, 755. 
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THE FIJI COURT OF APPEAL. 
New Zealand Judges Sit on Bench. 

What could be described as a re-constituted Court 
of Appeal in Fiji sat in Suva on November 19, when 
the Chief Justice of bhe Colony, the Hon. A. G. Lowe, 
had associated with him on the Bench two retired 
Judges of the Supreme Court of New Zealand-the Hon. 
Sir George Finlay and the Ken. Sir Joseph Stanton. The 
sitting, which was t,he occasion of a special ceremonial 
opening, marked the beginning of a new period of co- 
operation between the Judiciary in New Zealand and the 
nine-year-old Fijian Court of Appeal. In the past, Col- 
onial Judges, both active and retired, and, on occasions, 
retired practitioners in New Zealand and Fiji, have 
filled the breach, but an endeavour is now being made 
to ensure a regular flow of judicial aid for the Colony 
from New Zealand. The invitations extended to 
Sir George Finlay and Sir Joseph Stanton represented 
the first practical application of a principle originally 
canvassed twenty-two years ago in Fiji during one of 
the periodical revivals of t,he move for t,he establish- 
ment of a Court of Appeal there. 

The Chief Justice, t,he Hon. A. G. Lowe, presiding in 
the Court of Appeal, in welcoming his New Zealand 
colleagues recalled how he had be&n helped as a junior 
iri his earlier days by both Sir George Finlay and Sir 
Joseph Stanton. He spoke of an occasion thirty 
years before when, as a nervous junior ,he “ crossed 
swords ” with Sir Joseph, who at that time had been 
for many years City Solicitor for Auckland. He said 
he remembered being impressed as a junior by the 
prodigious memory of Sir George. 

“ I believe it was my early association with Sir 
George,” he said, “ t,hat was possibly the main turning 
point of my career. I was an easy-going junior in those 
days, and life came fairly easily, but, after being 
associated with Sir George, I realized that hard work 
is very necessary to achieve success.” 

“ My two eminent’ legal brothers from New Zealand 
will strengthen this Court because t,heir eminence is 
so well-known.” 

“ It is a great privilege to me,” he continued, “ that 
my two distinguished colleagues have accepted me as 
their President in this Court after having been their 
junior in practice for so many years in New Zealand 
and being their junior-but not by so very much-in 
age.” 

Commenting that Sir George Finlay had recently 
completed the preparation of a new Criminal Code 
for New Zealand, the Chief Justice observed : “ I 
hope publication will not be long delayed in order 
that we may have the benefit of perusing it in this 
Colony, because it, will be up-to-dat’e and a first-class 
Code.” 

The Attorney-GenerAI, Mr. A. M. Greenwood, 
joining in the welcome said : 

“ For all practical purposes the Court or Appeal is 
the highest authority on the law in Fiji. There is pro- 
vision for appeals to the Privy Council, but’ in practice 
they are difficult both on account of expense and delay. 
Sometimes it takes up to two years to get a case heard 
by the Privy Council. The Privy Council is not a 
Court of Criminal Appeal and the Privy Council will 

not intervene except where there is a departure from 
natural justice or some important principle of law is 
involved.” 

The speaker recalled that the first request for t’he 
ast,ablishment of a. Court of Appeal in Fiji was made 
as far back as 1930. The proposition was rejected 
then as being impracticable, but a local practitioner 
persisted and bhe matter was raised again. As a 
result, a select committee was set up in 1936 but again 
the attempt to secure an Appeal Court did not succeed. 
Then war intervened. After the war the matter was 
revived with renewed vigour and on March 31, 1949, 
the Governor’s Assent was given t.o the Court of Appeal 
Ordinance. 

“ Since t’hen ” said Mr Greenwood, “the work of 
the Court of Appeal has gradually increased, but it 
has always been difficult to ge6 Judges for the Court. 
Among those who have sat have been retired Judges 
from Malaya and North Borneo ; serving Judges from 
Tonga, Samoa, t.he New Hebrides and the British 
Solomon Islands ; Magistrates from Fiji and practi- 
tioners, mostly retired, from New Zealand and Fiji. 
But today is t,he first occasion on which we have had 
the honour to have with us ret,ired Judges from New 
Zealand.” 

Announcing that at the sitting of the Court that day 
there were twenty appeals-twelve criminal and eight 
civil-Mr Greenwood added : 

“ It is obviously of great importance that this Court 
of Appeal should be a Court of great strength and 
authority-first of all to foster the confidence of the 
public in the administration of the law in the highest 
tribunal of this Colony ; secondly, because it sets a 
standard which runs throughout the legal fraternity 
in the Colony and affects all the Courts from the highest 
to the lowest ; and, thirdly, because it gradually sets -. 
up a sound body of case law.” 

Mr Greenwood reviewed the distinguished careers of 
both Sir George Finlay and Sir Joseph Stanton. He 
said Sir George became a barrister and solicitor in 1909 
and was appointed a Judge of the New Zealand Supreme 
Court in 1943. He sat as a Judge for fifteen years, and, 
retiring in August of this year, he had not given him- 
self much of a rest before being in harness again. 

Sir Joseph, he said, qualified in 1907 and was the 
City SoliciOor in Auckland for t.hirty-five years-from 
1913 to 1948, when he was appoint,ed a Judge of t’he 
Supreme Court. He retired last year. 

The President of the Fiji Law Society, Mr D. M. N. 
McFarlane, said : “ We in the profession regard it as a 
signal honour t,hat such distinguished Judges from 
New Zealaud should come to sit in ous Court of Appeal. 
We regard your visit as a mark of recognition of the 
growing import,ance of Fiji in the Pacific.” 

He recalled that in 1936, when he had been in t’he 
Colony only three years-in his “ salad days ” in fact.- 
he was presumptuous enough to write a long lett,er 
to the Press advocating the establishment of a Court of 
Appeal. He also advocated that Fiji should obtain 
the services of retired Judges from New Zealand or 
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Australia-being an Australian he-offered t,he alterna- 
tive ! It was very satisfying to see t,he accomplish- 
ment of something he had advocated twenty-two 
years before. 

Mr McFarlane, addressing Sir George and Sir 
Joseph said : “ You will not feel lonely or out of 
place, or that *you are in a stra’nge country here, 
because you will see not only our Chief Justice but 
other New Zealanders, not only in the Courts but 
also around Suva. We have close ties with New 
Zealand both in war and peace, and you will know 
us particularly for our prowess at football. I hope 
you will see a high standard maintained not, only on 
the football field but in the Courts.” 

BASTION OF THE COMMON 1;.4w. 

Sir George Finlay, in replying, said it was a very 
great pleasure to sit with the Chief Justice, who had 
always been a good associate and a very great friend. 
It was a great joy to know that he had achieved so 
much in his judicial career. 

“ In the days when we were associated in New 
Zealand,” he said, “ I must confess that no thoughts 
of the Bench had entered my mind, and I doubt if 
they had entered his. Perhaps Sir Joseph and I 
may, by virtue of the knowledge and experience 
that life has brought us, give some help to you, in 
the Courts of Fiji and, who knows, to Fiji itself. 

Top : Their Honours take the -salute at the Police 
March Past’. Ihm kft to right : The Hon. Sir George 
Finlrty, t)he Chief Judre, the Hon. E. G. Lowe, the 
Hon. Sir Joseph St’anton, and Mr Justice Hannnet,t. 
At the rear : the Registrar of the Supreme Court, 311 
George Yates. Belw : Sir George Finlay inqxding 
t,he Police Guard of Honour nt the opening of the 
court of Appeal. 

“ Lest there be any misunderstanding, let this 
be said: We do not come as buttresses to your 
Bench-far from it. We come as, what you might 
call, supplementary troops to help your Judges to 
carry t’he burden of responsibility that is pressing on 
them in an increasing degree. It is only t,o help 
and not t,o teach. It may be t,hat it is to learn that 
w’o have come amongst, you. 

“ In these modern days, and in these rapidly 
changing conditions, t’he administration of the law, 
from fhe judicial standpoint at any rate, is growing 
increasingly burdensome. In addition to t’he re- 
sponsibility of judicial work, there is the continual 
effort to keep step with progress. We found it 
necessary in hTew Zealand to read all the Law 
Reports as they came in and when you have done a 
full day of judicial work that’ is a burdensome 
nddit8ion. 

“ At t,he root of your law, and of ours, lies that 
firm bastion of British justice that we know as the 
common law of England. It is upon that that all 
our peace and security and personal liberty are 
founded, and it is upon that that your peace, security 
and personal liberty are founded. It is a glorious 
heritage that we have inherited and we have in- 
herited it in common with powerful nations. They, 
too, have founded their constitution, their ideals 
and their hopes on that common law that we share 
with them.” 

Sir George envisaged that, from common ideals 
and common concepts between territories of the 
Pacific, a mighty unity might be built which would 
create in the Pacific a new power for good-a new 
power which could supplement in the material sense 
the power of Britain ; and, what was perhaps more 
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important, could supplement in the spiritual sense that 
great spirit of dedication to service that inspired 
Britain in the interests of all the people of the world. 

“That may be an ambitious dream,” the speaker 
concluded, “ but I venture to suggest that it is from such 
dreams that reality evolves. Towards that great 
objective you and I can do but little. It only behoves 
us to practice the law in the spirit of the law ; to judge 
carefully ; to realize the frailties of humanit,y a’nd to 
adjust our judgment and action accordingly ; a.nd to 
act honourably and uprightly so that we may inspire 
the weak and the ignorant with a firm conviction that, 
in our law and in our Courts, they will find justice 
pure and unalloyed, a justice which is given equally 
to the rich and the poor, the weak and t,he strong.” 

at the entrance to the Court. The red-robed Judges 
and the ceremonial uniforms of the Police Guard intro- 
duced an effective motif of colour to a dull, showery 
morning. 

Sir George Finlay inspected the guard and spoke to 
several of the men. He was accompanied by the Regis- 
trar of the Supreme Court, Mr George Yates, in wig and 
gown, and Superintendent F. Wigley, who wore the 
white ceremonial uniform of an officer of the Fiji Police. 
Assistant Superintendent Josevata Kuboutawa was 
the officer of the guard. 

Sir Joseph Stanton also expressed thanks, 
Before the opening of the Court, the Chief Justice, 

the visiting Judges, and Mr Justice Hammett were 
received by a Police Guard of Honour, when they arrived 

The ceremonial gathering was welcomed by the 
profession in Fiji as an event of the first importance in 
the legal history of the Coloriy, and was celebrated in 
less formal vein two days later by a Bar Dinner at 
which the guests of honour were the visiting New Zea- 
land Judges, the Chief Justice and President of the 
Court of Appeal, the Hon. A. G. Lowe, and Fiji’s only 
puisne Judge, Mr Justice Hammett. 

- 

GIFT DUTY. 
The Doctrine of Equitable Estoppel with Respect to 

Intended Gifts. 

By E. C. ADAMS, I.S.O., LL.M. 

The recent Court of Appeal case, Commissioner of 
Inland Revenue v. iVorris [1958] N.Z.L.R. 1126, draws 
attention to the above interesting topic, in which, by 
the way, the much-discussed case, Central London 
Property Trust Ltd. v. High Trees House Ltd. [1947] 
K.B. 130 ; [1956] 1 All E.R. 256, once again get,s an 
airing. It is perhaps of interest to note that, eight 
years before the controversial High Trees case com- 
menced to plague our lives, Ost’ler J. annlied the 
principle of equitable estoppel in Coles ;.’ Topham 
[I9391 G.L.R. 485. 

In Coles v. Topham, the plaintiffs, as executors of 
the will of Coles deceased, claimed from the defendant 
the sum of SE550 alleged to be due under a mortgage 
executed by the defendant in favour of the testator 
on December 8, 1921, and expressed in the mortgage 
to be due on December 8, 1926. The substantial 
defence to the claim was that the debt was forgiven 
by the testator in December, 1936, some two months 
before his death, or alternatively that the plaintiffs 
were estopped from alleging that t,he debt was not 
forgiven by reason of a representation of fact made 
by the testator, on the faith oj which the defendant 
altered his position for the worse. 

It must be pointed out here that when the alleged 
representation was made there was in force the Mort- 
gagors and Lessees Rehabilitation Act 1936, which, 
as an aftermath of the depression of the early thirties 
authorized the writing down of mortgages to the basic 
value of the land. The kernel of the decision is to 
be found at p. 488, in the following passage : 

I therefore hold it as proved that the test&or did make 
to the defendant a statement of existine fact with a view 
to inducing the defendant to act on it, a&that the defendant 
was induced by that statement to act on it by abst,aining 

from disclosinn his liabilitv to the t&&or. and he thus lost 
t’he chance of glaiming an; relief in respect’ of that mortgage 
which he would have had had he disclosed it. It is hardly 
necessary to cite authorities for the proposition that estoppel 
applies not only when the representee is induced by a state- 
ment of fact on the Dart of the renresentor to take active steus I 
which alter his po&ion for the&worse, but also to the case 
where, induced by a statement of fact, he abstains from 
taking measures for his protection or advantage which he 
had in contemplation, and but for the representation, he would 
have taken ; but authority for that proposition will be found 
in Dixon v. Kennaway and Co. [1900] 1 Ch. 833 and 
McKenzie v. British Linen Co. (1881) 6 App. Cas. 82, 91. 

Consequently, His Honour gave judgment against 
the plaintiffs. It may be noted that the mortgage 
was never registered. Quaere, what would have been 
the position if the mortgage had been registered Z 
Could the plaintiffs relying on their State-guaranteed 
mortgage have exercised their power of sale 12 

Coles v. Topham was distinguished (but not dissented 
from) by the Court of Appeal in Chambers v. Com- 
missioner of Stamp Duties [I9431 N.Z.L.R. 504 ; [I9431 
G.L.R. 330, in which the Mortgagors and Lessees 
Rehabilitation Act 1936 also loomed large. This 
case also by a few years preceded the High Trees case. 
In Chambers’s case, it was sought to est,ablish the 
validity of a waiver of interest payments under the 
Land Transfer Act : the form of the alleged waiver 
was by entry in the books of the mortgagee. It was 
argued that the debtor’s conduct in forbearing to apply 
for relief under the then legislation authorizing relief 
to mortgagors constituted good considerat’ion, so that 
the remission was part of a bargain raising an estoppel 
against the mortgagee’s executors. But as the 
majority of the Court of Appeal (Gresson P. and Cleary 
J.) in Commissioner of Inland Revenue v. Morris [1958] 
N.Z.L.R. 1126, 1136 ; pointed out 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES Box 5006, Lambton Quay, Wellington . 

The New Zealand Crippled Children Society wes formed in 1935 to take 
up the cause of the crippled child-to act as the guardian of the cripple, 
and fight the handicapa under which the crippled child labours ; to 
endeavour to obviate ox mlnimixe hia dieability, aud generally to bring 19 BRANCHES 
within the reach of every cripple or potentisl cripple prompt and 
efficient treatment. THROUGHOUT THE DOMINION 

ITS POLICY 

(a) To provide the name opportunity to every crippled boy 0~ girl as 
that offered to physically normal chlldmn ; (b) To foster vocational 
tramlug and placement whereby the handicapped may be made self- 
supporting inatead of being a charge upon the community ; (c) Preven- 
tlon in advance of crippling conditions aa a major objective ;. (d) To 
wage war on irfantlle paralysis, one of the principal cauees of crrppling : 
(e) To maintain the closest co-operation with State Departments, 
Hospital Boards, kindred Societies, and as&t where possible. 

It ia considered that there arc approximately 6,000 crippled children 
in New Zealand, and each year adda a number of new caees to the 
thousands already being helped by the Society. 

Member of the Law Society axe invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
and advising regarding bequests. 
gladly be given on application. 

Any further information will 

MR. C. MEACHEN, Secretary, Executive Council 

EXECUTIVE COUNCIL 

ADDRESSES OF BRANCH SECRETARIES: 

AUCKLAND . P.O. Box 2100, Auckland 
CANTERBURY n?in WEST COAST P.O. Box 2035, Christchurch 
SOUTH CANTERBURY . . _. P.O. Box 125, Timaru 
DUNEDIN P.O. Box 483, Dunedio 
GI~I~oI~NE . P.O. Box 15, Gisborne 
HAWKE’S BAY . P.O. Box 377, Napier 
NELSON . , P.O. Box 188. Nelson 
NEW PLYBfOUTH ._ . P.O. Box 324, New Plymouth 
NORTH OTAGO . . P.O. Box 304, Oamaru 
MANA~AT~ . . P.O. Box 299, Palmerston North 
MARLBOROUQH . P.O. Box 124, Blenheim 
SOUTH TARANAKI P.O. Box 148. Hawera 
SOUTELAND P.O. Box 169. Inveroarnill 

SIR CEARLUS NORWOOD (President). Mr. 0. K. HANSARD (Chairmao), STRATFORD , , P.O. Box 83, Stratford 
SIR JOHN ILOTT (Deputy Chairman), &. H. E YOWO. J.P., Mc. WANQANUI . P.O. Box 20, Wanganui 
ALEXANDER GILLIEB, Mr. L. SINCLAIR THOMPSON, Mr. FRANK R. JON=, WAIRARAPA P.O. Box 125. Masterton 
Mr. ERIC M. HODDER, Mr. WYYEBN B. HUNT, SIR ALQ[~~ WELLINGTON _. P.O. Box 7821, Wellington, E.4 
ROBERTS, Mr. WALTKR N. NORWOOD, Mr. 3. L. SUTTOX, Mr. Q. J. TAURANGA . . P.O. Box 340. Tauranga 
PARK, Dr. G. A. Q. LENNANE, Mr. L. G. K. STEVEN, MR. B. PINDIR, COOK ISLANDS C/o MRS. ELSIE HALL, ISLAND MERCHANTS LTD., 
Mr. F. CAMPBELL-SPRATT. -tow4 p 

OBJECTS : The principal objects of the N.Z. Federa- 
tion of Tuberculosis Associations (Inc.) are 86 follows : 

1. To establish and maintain in New Zealand a 
Federation of Associations and persons intereeted in 
the furtherance of a campaign against Tuberculosis 

2. To provide supplementary assistance for the benefit, 
comfort and welfare of persons who are suffering or 
who haTe suffered from Tuberculosis and the de- 
pcndsnta of such persons. 

tGj!I!i4f ap!!hff rnBfMUrn 
+ 3. To provide and raise funds for the purpoaea of the 

Federation by subscriptions or by other meas. 

T 
4. To make 8 survey and acquire accurate informa- 
tiOE and knowledge of all matters affecting ox con- 
cerning the existence and treatment of Tutmrculo& 

5. To secure co-ordination between the public and 
the medical professlou in the investfgstlon aud treat- 
ment of Tuberculosis, and the after-care and welfare 
of persons who have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members oj the Law Society we invited to bring the work of the Federation before clients 
when drawing up wills and giving advice 0% bequests. Any fUTtheT information will be 

gladly given on application to :- 

HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS, (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.l. 

Telephone 40-959. 

OFFICERS AND EXECUTIVE COUNCIL: 

President : Dr. Gordon Rich, Christchurch. 

EaaczLtive : C. Meachen (Chairman), Wellington. 

Dr. J. ConnoT, Ashburton Xowrz and County. 
H. J. Gillmorti, Auckland. 
Dr. Gordon Rich, Canterbury and West Coast. 
M. J. Keeling, Gisborne and East Coast. 
L. Beer, Hawke’s Bay. 
Dr. J. Hiddlestone, Nelson. 
A. D. Lewis, Northland. 

W. R. Sella!, Otago. 
L. V. Farthcng, So&h CarLterbuTy. 
C. M. Hercus, Southland. 
L. Cave, Taranaki. 
A. X. Carroll, Wairoa. 
A. J. Ratliff, Wanganui. 

Hon. Treasurer : H. H. Miller, Wellington. 
Hon. Secretary : Miss F. Morton Low, Wellington. 
Hon. Solicitor : H. E. Anderson. Wellington. 
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A worthy bequest for 

YOUTH WORK . . . 

THE 
Wellington, (Incorporated). 

TxlE. Y.iKC.A.‘s main object, is to provide leadership 
tmmmg for the boys and young men of to-day . . . the 

future leaders of to-mol-row. This is made available to 
youth by a properly organised scheme which offers all- 
round physical and mental training . . . which gives boys 
and young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in Sew Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 
hand to offer cliese facilit,ies to new areas . . . but this 
can only be done as funds become available. A bequest 
to tho Y.M.C..4. will help to provide service for the youth 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 
(2) Physical Education Classes, Sport Clubs. 

and Special Interest Groups. 
(3) Clubs where Girls obtain the fullest 

appreciation of the joys of friendship and 
service. 

* OUR AIM as an Undenominational Inter- 
national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 
of the Dominion nnd should be made to :- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 

Our present building is so inadequate as 
to hamper the development of our work. 
WE NEEDf50,OOO before the proposed 
New Building can be commenced. 

YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION 

GIFTS may also be marked for endowment purposes 
or general use. 

Ocner;l ;mfry, 
. . . ., 

5, Boukotr Sneer. 
WdlingtO?L 

President : 
Her Royal Hsghners. 
The Princess Marnarcr 

OBJECT 

“ The Advancement of Christ’s 
Kingdom amoog Boys and the Pro- 

of Habits of Obedience, 
Reverence, Discipline, Self Respect. 
and all that tends towards a true 
Christlen Manliness.” 

Founded in 1883-the first Youth Movement founded. 

DR. BARNARDO’S HOMES Is International and Interdenominational. 

Charter : “ No Destitute Child Ever Refused Ad- 
mission.” 

rhc NINE YEAR PLAN fog Boys . . 
9-12 in the Juniors The Life Boys. 

12-18 in *he Seniors--The Boys’ Brlgadb. 
Neit,her Nationalised rror Subsidised. Still dependent 

on Voluntary Gifts and Legacies. A character huilding movement. 
A Family of over 7,000 Children of all agtas. 
Every child, including physicaaly-handicapped and 

spastic, given a chance of attaining deceut citizen- 
ship, many winning distinction in various walks of 

FORM OF BEQUEST: 

life. 

LEGACIES AND BEQUESTS, ii0 LONGER SUBJECT 
To SUCCESSION DUTIES, CRATEBULLY RECEIVED. 

** I QIVE AND BEQUEATH unto the Boys’ Brigade, New 
Zealand Dominion Council Incorporated, National Chambers, 
22 Costomhouse Quay. WelIingt,on, for the general pnrpoae of the 
Brigade, (hers iamrt d&z& of k#aeu w be@h%tJ and 1 direct that 
the receipt of the Secretary for the time being 01 the receipt of 
any other proper officer of the Rrigade shall be a good and 
sufficient discharge for the same.” 

London Headquarters : 18.26 STEPNEY CAUSEWAY, E.1 
N. 2. Headquarfers : 62 THE TERRACE. ~VELLINQTON. For in$mnatia. wrib tJ- 

TES SBCBITABY. 
P.O. Box 1403, WBLLIIIOTON. 
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the evidence did not support that contention: it’ appoarod 
that the debtor’s abstention from an attempt to use the 
legislation was not for this reason at all, for he himself 
believed the remission had been effectively made. 

In Chambers’s case, t,he Court of Appeal was at 
great pains to distinguish an Australian case which 
has often been cited in support of a plea of equitable 
estoppel by a mortgagor. In delivering the judgment 
of the Court of Appeal in Chambers’s case, Callan J. 
said : 

Lewis v. Levy (1876) 2 V.L.K. (Eq.) 110, was also cited. 
In t,hat case Moleswort,h J. hold that a mort,gage being 
overdue, a verbal bargain betSwean mortgagor and mortgagee 
to reduce the rate of interest, acted upon for some time, was 
binding in equity, because the mortgagor had the right to 
pay off on giving six months’ notice, and might have done 
so, had the mortgagee not reduced the rate, so that the 
mort,gagor forbearing to servo notice and pa;v off supplied 
consideration for the reduction. This case is dlstinguishable. 
The mortgagor, as a direct consequence of what the mort- 
gagee said to him, abstained from a course of action which 
was open to him by which he would havo benefited. That 
is to say, relying on the promise that for tho future he could 
continue to hare the use of the money at a lower rate than 
t,hat merit ioned in the mortgage, he abstained from borrowing 
elsewhere at the lower rate and repaying the mortgagee. 
But here there was no such conversation as had happened 
in the Victorian case, and it is not shown that, the mortgagor 
had open to him any tours? by which he could hare bett.ered 
himself independently of the concurrence of t,he mortgagees. 

A leading New Zealand case on the principle of 
equitable estoppel is Whitehead v. Whitehead [1948] 
N.Z.L.R. 1066; [I9481 G.L.R. 365. Unfortunately 
the judgment of the Court of Appeal, as delivered by 
Sir Humphrey O’Leary C.J. is, with all respect to the 
Court, rather sketchy, and the student must regard 
this case with care and caution ; but its importance is 
undoubted. This case was an action for a declaration 
of ownership or for compensation or damages based 
on the allegation that the testator undertook to transfer 
by way of gift to the appellant, his, son, a site for a 
cottage ; it was found on the evidence that t#he testator 
and the appellant arranged to build two cottages on 
the testator’s land ; that two cottages were built, the 
first for the testator and the second primarily for the 
appellant ; that there was no undertaking to subdivide 
the land or transfer it ; that both the testator and the 
appellant helped with the building and that that 
appellant expended labour and materials with the 
testator’s knowledge. It was held that the testator, 
having made available the land on which he had 
encouraged the appellant to expend labour and materials 
in the expectation that the second cottage was his, 
the appellant had acquired an equitable charge or lien 
for the value of the labour and materials expended, and, 
accordingly he was entitled to judgment for that 
amount. 

It will be noted that the Court did not hold that the 
son was the equitable owner of the land. Two special 
facts are to be borne in mind. First, there was no 
undertaking by the father to subdivide or transfer the 
land ; seco’ndly, there were statutory difficulties in 
acquiring title to the second cottage. These diffi- 
culties arose apparently from s. 125 of the Public 
Works Act 1928 or the Land Subdivision in Counties 
Act, 1946. Had these two special facts not been 
present, I think that the authorities show that the son 
would have been entit’led to an estate in fee simple in 
the land.* 

* E.g. Do&ion of Grosson J. in ‘rho~~rs I*. !Z’~KWWS [l!)GC) 
S.Z.L.lt. 785, a case under s. 19 of tire JIarricd Woman’s 
Property Act 1952. 

The learned Chief Justice aaid : 
It does not follow, however, that the estate acquired by 

the person making the expenditure would necessarily be one 
equal to the whole estate of the person so standing by; it _ 
would, in our opinion, in the circumstances, be co-extensive 
with the amount of the expenditure ; that is to say he would 
have a charge or lien to that extent (ibid., 1071 ; 367). 

In the above-cited passage, the italics are miile. 
They are the words of which the student should take 
particular notice when studying this case. 

This leading New Zealand case was followed by 
Turner J. in Hammond v. Commissioner of Inland 
Revenue [1956] N.Z.L.R. 690, a case of deductible 
debts for the purposes of s. 9 (1) of the Estate and 
Gift Duties Act 1955 t . The facts were that, in 1951, 
one Hammond (hereinafter called “ the father “) was 
the registered proprietor of t*he laild described as Lots 2 
snd 3 which adjoiiled the family home. He and a 
son called “ Sydney ” (hereinafter called “ the son ” ) 
were builders, the son being the employer and the 
fat,her his employee. It was agreed between them 
that the soil should be permitted to erect a workshop 
on Lot 3 of his father’s property, and the deceased 
(the fat’her) promised that he would give the section 
(of only a very small value) to the soil, and execute a 
transfer putting the title into his name. The so:ll 
accordingly built upon Lot 3 a workshop of a value of 
some &800. On taking legal advice about the transfer, 
fa.ther and son were informed that Lot 3 had no legal 
frontage, and could not be transferred unless other 
adjoining land were iduded in the transfer. Lot 2, 
su’ifnble in other respects, had a house upon it. 

There were other somewhat complicated facts dealing 
with merger, etc. which, however, need not concern us 
here. It was held in a. Case Stated for t,he opinion 
of the Court, pursuant to s. 62 of the Death Duties 
Act 1921, that the appellant (the father’s executor) 
had an enforceable claim against the estate for re- 
imbursement of the sum of 2800, aild accordiilgly 
that in computing the final balance of the father’s 
estate, the appellant was entitled to ai1 allowance of 
$800. It also follows th:& in building the workshop 
on Lot 3 the son did not make a gift of $800 to the 
father, and t’hat, therefore, such a transaction (the 
value of the land being slight) does not attract gift 
duty. In the circumstances (i.e., the difficulties 
arising as to title) the son had acquired on the erection 
of the workshop an equitable charge for the amount 
(;ESOO) in respect of which he was entit’led to reimburse- 
ment. 

After this brief survey of the foregoing cases we 
are perhaps ii1 a better position to consider and appre- 
ciate Commissioner of Inlund Revenue v. Morris [1958] 
N.Z.L.R. 1126. 

By deed dated May 29, 1946, Mary Elizabeth Morris, 
since deceased, agreed t,o transfer to her son, George 
Leonard Morris, a debenture to which she was entitled, 
and which secured the principal sum of SXO,117 2s. 3~1.; 
and by cl. 2 of the deed it was provided : 

The said Georua Leonard Morris herebv agrees that as 
from the 1st day zf April, 1946: he will paySto &e said Mary 
Elizabeth Morris during her hfet’ime the sum of $250 pel 
annum payable by equal half-yearly payments on the 1st 
dav of October and the 1st dav of April exception so far as 
for any specific half-year the”said diary Eliiabeth Morris 
shall waive payment. 

By a further deed, dated October 1, 1951, made 
betlveen the same parties, and expressed to be supple- 
mentary to the original deed of May 29, 1946, the 
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deceased confirmed that she had waived payment 
of ten of the half-yearly payments of 2125 CovenaMed 
to be paid by her son under the earlier deed. This 
confirmation was expressed as follows in the later deed : 

The said Mary Elizabeth Morris hereby confirms that she 
has waived payments under the said cl. 2 of the deed of 
May 29, 1946-nameI>- : 

(a) Payment of El&J due on October I, 1946, waived by 
verbal waiver given during the month of October, 1946. 

And the deed went on to repeat, in respect of each of 
the nine succeeding half-yearly payments, that there 
had been “ verbal waivers ” given during t,he months 
of the first days of which the payments had been due. 

The first question to be clecided by the Court was 
whether it was competent for parties by deed to provide 
for a parol release t,o be given in the future notwith- 
standing the rule of law that a unilateral discharge 
was ineffective unless it was made under seal or unless 
there was something which would collstit,ute con- 
sideration in law, or to put it another way (since the 
releases alleged in this case amounted to gifts) the 
rule that a voluntary release of a debt’ owing at laa 
was void if :rlot made by deed. 

Then, Gresson P., in a most. informative manner, 
discussed the applicaticm to the facts of the case of the 
well-know11 maxim, modus et conventio ciucunt legem 
(Custom and agreement overrule law.) He said : 

The maxim, ?noclus et come&o vincunt leyem, is not without 
limitations, The general principle that parties may by 
express agreement between themselves arquire rights or 
incur liabilities which the law of itself would not have con- 
ferred or imposed is subject to some restrictions. The 
parties cannot alter, exclude, or supersede by agreement a 
peremptory rule of law, as for instance where the Logislatuye 
has so clearly expressed it,s will on a question as to make it 
a declaration of State policy, incapable of being altered at 
the will of the part,ies.t There are nmnerous instances, 
and it is not necessary to mention them. Even if a statute 
contains no express prohibition against contracting out, of 
if the enactment, may be of such a nature as to preclude the 
parties dispensing with its provisions : see Soho Square 
Syndicnte Ltd. v. E. Pollnnd & Co. Ltd. 11940) Ch. 638, 644 ; 
119401 2 All E.K. 601, 603 ; Botvmccker Ltd. r. Tnbor 1~19411 
2 K.B. 1 ; 119411 Z -111 E.K. 72 ; with which may be com- 
pared Smart Brothers Ltd. v. Ross [I9431 X.C. 84; 119421 
2 All E.R. 282. But, in this case, t’he rule of law which the 
parties have sought to qualify is not one created by statute. 
It is, however, one which has been embodied in the common 
law for centuries-that a covenant for payment of money 
cannot be discharged without a deed : Pint&~ Case (1601) 
5 Co. Rep. 117a; 77 E.R. 237; Rogers x-. Payne (1765) 
2 Wils. K.B. 377; 9:i E.R. 871; Reeves x-. Brymer (1801) 
6 Ves. 516; 31 E.K. 117% ; Edwards v. lf’nlters Cl8961 
2 Ch. 157, 168. 

To those of my generation, nurtured as we were, on 
Williams on Real Property and Williams ou Personal 
Property, classic works clearly explaining and not 
minimizing the formalities attendant on dealings with 
property, the rejection by our Court of Appeal of this 
neat little maxim to the facts of the instant case, will 
cause no surprise whatsoever. At the same time, 
we cannot but admire and perhaps envy the ingenuity 
of the draftsman of the relevant deeds. 

The reasoning of North J. in this case did not 
precisely follow that of the majority of the Court, but 
His Honour definitely held that, where a deed provided 

t Parties cannot contract themselves out of the Family 
Protection Act 19.55 : &ephens’s Familjy Protectim ire xew 
Zealand, 2nd ed. 48, 61, 82. On the other hand, tlm CIou~t of 
nppeal held in Connell v. Phoenix Aernted Il’ater L’o. Ltd. 
(1918) 34 N.Z.L.R. 666 that mortgagors could waive the benefit’ 
of a war-time moratorium. 
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for half-yearly payments in reduction of a debt ” except 
in so far as [the creditor] shall waive payment “, any 
release of a half-yearly payment had to be made by 
deed in order to be effective in law ; and, as both 
parties to the deed are deemed to know that legal 
requirement, it must be presumed that they intended 
that the relea’se would be given in a form recognized 
by law; and that the language so used in the deed 
was not sufficiently precise to justify the conclusion 
that the parties intended that the release could be 
given orally in modification of t’he rule of law. 

At p. 1134 of the report, the majority of the Court 
point out that the rule at common law that, if the 
original contract for the payment of a sum certain 
were under seal, it could be altered or discharged only 
by deed and that a subsequent parol contract afforded 
no defence to an action on the covenant became 
modified in equity to the extent that a parol alteration 
or rescission was effectual provided it was founded on 
consideration. 

So it is therefore no longer law that such a contract 
under seal can only be altered or rescinded by a deed ; 
a par01 release or rescission of a specialty contract is 
effectual if founded on or accompanied by consideration : 
Steeds v. Steeds (1889) 22 Q.B.D. 537 ; Berry v. Berry 
[1929] 2 K.B. 316. 

Two observations on this may be apposite. First, 
it must, in practice, be read in conjunction with s. 92 
of the Judicature Act 1908, which reads as follows : 

An acknowledgment in writing bp a creditor, OP by any 
person authorized by him in writing in that behalf, of the 
receipt of a part of his debt in satisfaction of the whole debt 
shall operate as a discharge of the debt), any rule of law 
notwithstanding. 

As pointed out by Blair J. (the Judge of first instance 
in Ch.a&ers’s case [1943] N.Z.L.R. 504 ; [1943] 
G.L.R. 330) the elements necessary to obtain the 
benefit of that section are : (a) an acknowledgment by 
a creditor of his acceptance of part of his debt in satis- 
faction of the whole debt ; (b) that acknowledgment 
must be in writing ; (c) such an acknowledgment may 
be given by an authorized agent of the creditor, but, 
if so, then the authority to the agent must be in writing 
from the creditor and such authority must be an 
authority to give such an acknowledgment. 

The second observation which may be made is that 
the common-law requisite of a deed to release a debt 
applies apparently only to a debt at law :$ it appears 
that an equitable debt may be released by writing, if 
the intention to release is clear, whether or not there 
is any consideration for the release : Re Hall, Hall 
v. Attorney-GeneraZ [I9411 2 All E.R. 358 ; 57 T.L.R. 
563-a release by conduct and in writing of an equitable 
charge for death duty paid by the chargee. 

Finally, in inland Revenzte Commissioner v. Morris, 
the Court of Appeal considered the question whether 
the conduct of the deceased had given rise to any 
equitable estoppel : 

$ The better l’ractice for the conveyancer to follow, however, 
is to release such a debt or charge by deed. 

S There is also another exception created by the Bills of 
Exchange Act, 1908. The holder of a bill of exchange OP a 
promissory note may unconditionally renounce his rights by 
writing OL’ by delivery of t,hc instrument to the person liable, 
but this exception is by virtue of the Bills of Exchange Act 
and had no application to Commissioner of I~lrold Revenue v 
Morris. 
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WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Chairman : REV. H. A. CHILD& 
VICAR OF ST. MARYS, KARORI. 

THE BOARD solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies 
affiliated to the Board, namely :- 

All Saints Children’s Home, Pahnerston North. 
Anglican Boys Homes Society, Diocese of Wellington, 

Trust Board : administering a Home for Boys at “Sedgley,” 
Masterton. 

Church of England Men’s Society : Hospital Visitation. 
“ Flying Angel ” Mission to Seamen, Wellington. 
Girls Friendly Society Hostel, Wellington. 

St. Barnabas Babies Home, Seatoun. 
St. Marys Guild, administering Homes for Toddlers 

and Aged Women at Karori. 
Wellington City Mission. 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequests 
subject to life interests, are as welcome as immediate gifts. 

Full information will be furnished gladly on application to : 

MRS W. G. BEAR, 
Hon. Secretary, 

P.O. Box 82. LOWER HUTT. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-l 885 

Supplies 15,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 

l Rebuilding Fund 
En&ties much welcomed’ 

Management : Mrs. H. L. Dyer, 
‘Phone - 41-289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

secretary : Alan Thomson, J.P., B.Com.. 
P.O. BOX 700, 

AUCKLAND. 
Phone - 41-934 

SOCIAL SERVICE COUNCIL OF THE 
DIOCESE OF CHRISTCHURCH. 
INCORPORATED BY ACT OF PARLIAMENT, 1962 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

I~-arczfm : The Right Rev. A. K. WARREN, M.o.. M.A. 

Bishop of Christchurch 

The Council was constituted by a Private Act and amalga- 
mates the work previously conducted by the following 
bodies :- 

St. Saviour’s Guild. 
The Anglican Society of Friends of the Aged. 
St. Anne’s Guild. 
Christchurch City Mission. 

The Council’s present work is :- 
1. Care of children in family cottage homes, 
2. Provision of homes for the aged. 
3. Personal care of the poor and needy and rehabilita- 

tion of ex-prisonars. 
4. Personal case work of various kinds by trained 

social worker*. 
Both the volume and range of activities will be ex- 

panded as funds permit. 
Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 
to meet the wishes of testatom. 

“ I give and bequeath the sum of f to 
the Social Service Council of the Diocese of Christchurch 
for the general purposes of the Council.” 

DIOCESE OF AUCKLAND 
Those desiring to make gifts or bequests to Clmrch of h’ngland 

Institutions and Special Funds in the Diocese of Auckland 
have for their charitable consideration :- 

The Central Fund for Church Ex- 
tension and Home Mission Work. 

The Cathedral Building and En- 
dowment Fund for the new 
Cathedral. 

The Orphan Home, Papatoetoe, 
for boys and girls. 

The Henry Brett Memorial Home, 
Takapuna, for girls. 

The Ordination Candidates Fund 
for assisting candidates for 
Holy Orders. 

The Maori IdlssIon Fund. 

The Queen Victoria School for 
Maori GIrIs. Parnell. 

St. Mary’s Homes, Otahuhu, for 
young women. 

Auckland City MIssIon (Inc.), 
Grey’s Avenue, Auckland, and 
also Selwyn Village, Pt. Chevalier 

St.Bo~bp$a’s School for Boys, 

The Diocesan Youth Council for 
h&y Schools and Youth 

The Missions to Seamen-The Fly- 
f;tdAngel Mission, Port of Auck- 

The Girls’ Friendly Society, Welles- 
Icy Street, Auckland. 

Thp”a;ergy Dependents’ Benevolent 

________ ---_--------------~_- 

FORM OF BEQUEST. 

I GI Vh’ AND BEQUEATH to (e.g. The Central Pund of the 
Diocese of Auckland of the Church of England) the sum of 
E ..,....,,,,......,, . . . . . . . . . . . . . . . . . . . . . . . . to be used for the general purposes of such 
fund OR to be added to the capital of the said fund AND I 
DECLARE that the official receipt of the Secretary or Treasnrer 
for the time being (of the said Fund) s?Aall be a wfficient dis- 
charge to my trustees for payment of this legacy. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

he attention of Solicitors, a8 Executors and Adrisers, is directed to the chim of the in&u&m in thio issue : 

BOY SCOUTS 
There are 22,000 Boy Scouts -in New 

Zealand. The training inculcates truthful- 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development, and builds up strong, good 
character. 

Solicitors are invited to COMMEND THIS 
UNDENO~N~TION~L ASSOCIATION to clients. 
A recent decision confirms the Association 
as a Legal Charity. 

ofjicial Designalion : 

The Boy Scouts Association of New Zealand, 
161 Vivian Street, 

P.O. Box 0355, 
WeuiIlgton, (3.2. 

PRESBYTERIAN SOCIAL SERVICE 
Costs over E200.000 a yeer to msintain 
18 Homes md Hospitels for the Aged. 
16 Homes for Dependent and Orphan Children. 
General So&l Service including :- 

Unmarried Mothers. 
Prisoners and their Families. 
Widows and their Children. 
Chapleins in Hospitals and Mental 

Institutions. 
Official Designationa of Provincial Associations :- 

“ The Auckland Presbyterian Orphanages and Social 
Service Association (Inc.).” P.O. Box 2035, AUCK- 
LANJJ. 

“ The Presbyterian Social Service Association of Hawke’s 
Bay and Poverty Bay (Inc.).” P.O. Box 119, 
HAVELOOK NORTH. 

“ Presbyterian Orphanage and Social Servioe Trust Board.” 
P.O. Box 1314, WELLINGTON. 

“ The Christchurch Presbyterian Social Service Associa- 
tion (Inc.) ” P.O. Box 1327, CHarSTOEUR~E. 

“ South Canterbury Presbyterian Soaial Service Associa- 
tion (Inc.).” P.O. Box 278, -0. 

“ Presbyterian Soeial Service Association.” P.O. Box 374, 
DUNEDIN. 

“ The Presbyterian Social Service Association of South- 
land (Inc.).” P.O. Box 314, INVERCARGILL. 

CHILDREN’S 
HEALTH CAMPS 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
A Recognized Social Service Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 

A chain of Health Camps maintained by 
Now Zealand. 

voluntary subscriptions has been established 
throughout the Dominion to open the door- 

“ I GNE AND BEQUEATFI to the NEW 

way of health and happiness to delicate and ZEALAND RED CROSS SOCIETY (Incor- 

understandard children. Many thousands of porated) for :- 
young New Zealanders have already benefited 
by a stay in these Camps which are under 

The General Purposes of the Society, 

medical and nursing supervision. The need the sum of f: . . . . . . . . . . . . . . . . . . . . . . . . (or description of 

is always present for continued support for property given) for which the receipt of the 
this service. We solicit the goodwill of the Secretary-General, Dominion Treasurer or 
legal profession in advising clients to assist 
by means of Legacies and Donations this ’ 

other Dominion Officer shall be a good 

Dominion-wide movement for the better- 
discharge therefor to my trustee.” 

ment of the Nation. 
_____ 

KING GEORGE THE FIFTH MEMORIAL In Peace, War or National Emergency the Red Cross 
GHILDREW’S HEALTH CAMPS FEDERATION, serves humanity irrespective of class, colour or 

P.O. Box 6018, WELLINGTON creed. 

CLIRNT : “ Then, I with to in&de in my WiU II legacy for Tbe BritJeh and Foreign Bible Society.” 

MAKl NG 
’ That% an exceUent Idea. 

iZ%TPR: -wan. mat am t,ccy?- 
The Bible Society bee et lee& roar chm&erieti~ of m ideal bequest.” 

sOIJcxTOB : 

A 
WILL 

CIJSNT “Y‘Yb~ M W’ ViOwe aSMtly 
t&n:* 

The Socisty deeerva l eubetantial legacy, in addition to on&r re&er 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, C.I. 
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It remains t,o consider t’he contention of counsel for the 
respondents that an equitable estoppel itroso by virtue of 
wlrat’ is commonly termed ” thv High ‘I’rons tlootrinc ‘. 
(Centrrtl London PToprrty Trust Ltd. v. High l’rers Houw 
Ltd. [19471 1 K.B. 130; 119561 1 All E.R. 156), though in 
truth the so-called “ High Trees doct)rine ” is no more 
than a resurgence of a,n equitable principle that had long 
been recognized, and had been applied for nearly a bundled 
years. ‘This topic was discussed in Odlj~ & Co. Ltd. x.. 
Pillar [19521 G.L.R. 501, and in Bucklnnd v. Cnmmissione? 
of Stamp Duties [1954] N.Z.L.R. 1194, 1205, and it) is not 
necessary to repeat, the views espresned in those cases. In 
the letter cese North J. referred to n decision of the Court 
of Appeal in Tungsten Electric Co. Ltd. ~7. Tool Metal 
Manufncturi.ng Co. Ltd. (1950) 69 R.P.C. 108; [1954] 
2 All E.R. 28. Since then t)here has boon further litigation 
between t,hese parties culminating in the decision of the 
House of Lords in Tool Metal MmmftrcturinywwCo. Ltd. v. 
Tungsten Electric Co. Ltd. [ 19551 2 All E.H. h:)i. 

After an examination of certain leading cases, the 
majority of the Court, per Gresson P., proceeded as 
follows : 

The essence of the doctrine is that a person is not permitted 
t,o enforce strict legal rights when it, would be unjust that 
be should be allowed to do so, having regard to t’he dealings 
which have taken place between the parties. But those 
dealings must amount to one party having been led by the 
attitude of the other to &er his own posit’ion. We cannot) 
discover any ground at, all in the facts of this case as set, 
out in the Case Stated to warrant appliration of the principle. 
All that is recorded is that payment of interest was waived 
from time to time. This, in the absence of any evidence 
that’ the debtor was thereby led to altIer his position. can be 
no more than ‘. acts of indulgence “. In all the causes where 
the principle has been applied, there has been conduct of 
some sort in reliance on a promise. In Ledingham v. Bermejo 
E&z&cc Co. Ltd. [1947] 1 All E.R. 749, payment of interest 
was either waived or postponed in order to enable the 
company to oerry on, and the company had carried on 
business in reliance upon t)he promise. It was, in short, a 
bargain to induce action of a particular sort, and it was held 
such a bargain ought, in equity to be enforced. There is 
nothing of the kind in this case. 

Living on Demised Premises.-“ My attention was 
called not only to this case but to another in which 
covenants not unlike those before me have recently 
been construed by the Court. The earlier case is 
R. v. Brighton ad Area Rent Tribunal, Er parte 
Xluughter [I9541 1 ‘All E.R. 423. That was a case 
under the Rent Restrictions Acts, the question being 
whether a shop wit’h a self-contained flat over it ought 
to be classed as a dwellinghouse. The covejlant in 
question was that the tenant would not permit the 
premises to be used otherwise thau for the business of 
a greengrocer, and it was held that, so long as he 
carried on a greengrocer’s business there, he was not 
in breach of covenant, though he lived on the property. 
Lord Goddard C.J., in a reserved judgment, after 
quoting the covenant, said : ‘ The rule with regard 
to the construction of a covenant is conveniently 
stated in Foa’s Landlord and Tenant, 7th ed., p. 111, 
and, as we think, the passage accurately states the 
law, we will quote it instead of setting out the various 
cases which deal with this point : ’ A covenant, 

Accordingly, the Court held in a Case Stated under 
t’he Death Duties Act 1921, that, the total sum of $1,250 
(being the aggregate of the half-yearly payments from 
and including October 1, 1946, down to and including 
April 1, 1951, which George Leonard Morris by deed, 
dated May 29, 1946, agreed to pay to Mary Elizabeth 
Morris), formed part of the dutiable estat’e of Mary 
Elizabeth Morris, deceased, since these ten payments 
of 5125 each had not been effectively released before 
her death, a’nd therefore were caught by s. 5 (1) (a) 
of the Death Duties Act 1921, as an actual asset in 
her estate. 

It will thus be seen that the doctrine of equitable 
est.oppel comes into our estate and gift-duty law, and 
it is reasonable to assume (especially as the rates of 
estate and gift duty have recently been substantially 
increased) that the doctrine will in New Zealand play 
an increasingly-important part in the assessments of 
estate and gift duties. But the decided cases show 
that the doctrine cannot a.lways be successfully invoked 
in order to prove that an intended gift has been com- 
pleted : therefore, it behoves us, if our clients are t’o 
get the fullest benefits of lower estate duties by gifts 
completed inter vivos, to take care tha,t all formalities 
of a gift are complied with as soon as possible, and 
t’hese formalities vary with the nature of the property 
intended to be gifted. As the Solicitor-General, 
Wild QC. pointed out in argument [1958] N.Z.L.R. 
1130, 1.131, parties cannot provide that what they do 
orally or by parol will have an effect that the law 
does not recognize ; and, as to the principle of the 
High Trees case, there is no case in which that 
principle has been applied simply on the ground that a 
debtor has accumulated money that he would have 
paid otherwise. 

like any other contract, is to be construed according 
to the intent of the parties as expressed by their own 
words, and by regard to the whole of the instrument, 
and the surrounding circumstances of the case, it being 
also a rule that if the words be doubtful, that con- 
struction is to be taken which is most strong against’ 
the covenant80r ‘. Bearing that in mind, it is, in our 
opinion, impossible to construe this covenant so as to 
prohibit the tenant from living on the premises. 
Provided that t,he tenant carries on a greengrocer’s 
business it, would, in our opinion, be impossible, and, 
indeed, absurd, to say that he was in breach of his 
covenant because he lived on the premises. so to 
hold would mean that t,he whole of the upper part 
was sterilized, at least to the extent that the rooms 
could be used only as a store or for some such purpose, 
and not for that which they were designed although 
the tenant is under covenant to preserve and not to 
alter t’hem ‘.” -Harman J. in City and We&minster 
Properties (1934) Ltd. v. Nudd [1958] 2 All E.R. 733, 
740. 



30 NEW ZEALAND LAW JOURNAL 

A NOVEL FOR LAWYERS. 
Roaalind in ,4s Yozb Lilce It says that Time stands 

still with lawyers in the vacation : for they sleep 
between term and term, and then they perceive not 
how Time moves. The allegation has long been re- 
sented and its absurdity is eve:n more plain now that 
ball-by-ball commentaries on the Test matches have 
joined the other attractions which make t,he decision 
as to how to divide our fleeting periods of respit’e so 
troublesome. The attempt to keep abreast of even 
the most discussed contemporary books in any sort of 
systematic way is soon abandoned as hopeless. But 
if there is any member of the profession, especially if 
he does Court work, whose Christmas presents did not 
include a copy of the new American novel Anatomy of 
cc J$urder by Robert Traver (Faber and Faber), he 
may be assured t’hat he will find it a most rewarding 
self-indulgence t,o buy the book for himself. 

character-this becomes increasingly clear as the book 
progresses-but there is nevertheless an obvious pos- 
sibility of getting considerable sympathy from the 
jury, at ally rate if the rather ambiguous character of 
the wife can be kept from t’hem. Counsel’s inquiries 
establish that the Lieutenant, although a batt.le- 
hardened veteran, has in matters concerning his wife 
the type of instability that is caused by intense jealousy. 
At a party he will knock down a man whose interest 
in her seems to be influenced by anything more than 
politeness. Could the defence of temporary insanity 
be sustained ‘2 

The author is described on the jacket as once a 
Public Prosecutor and now-rather vaguely-“ a High 
Court Judge “. His fiction has the unmistakable 
ring of truth. This, we feel, really is the way in which 
a trial for murder would proceed at the present day 
in a country town on the shores of Lake Superior ; 
and these are t’he authentic pla.ns, worries and reflections 
of counsel for the defence-for it is from his point of 
view t’hat the case is seen, The title is a little mis- 
leading. The book presents the anatomy of t,he trial 
and the preparation of the defence case for trial, rather 
than an objective account of the events which led to 
the trial. We see those events only t’hrough the ac- 
counts of witnesses and potential witnesses, with all 
their varying distortions through interest or mistake. 

The accused has also the gratuitous services of an 
elderly and alcoholic lawyer of Irish extraction whose 
own practice has dwindled to nothing. The oppor- 
tunity of engaging in legal research of moment 
induces this practitioner to resist the bottle (thus 
reversing a more usual process) and the defence team 
unearth an old decision to the effect that the McNaght.en 
Rules are not an exhaustive test of insanity in Michigan : 
that is one of a handful of States in which irresistible 
impulse has been held to constitute insanity in law. 
It is from such a discovery as this ; from the fluctuation 
of fortunes at the trial ; from the tactical struggle 
between two competent counsel, each contending with 
all his mental energies ; and, especially, from plausib- 
ility and apparent accuracy of detail, that hhe book 
derives its fascination. It is not a detective story ; 
the author keeps no tricks up his sleeve. The verdict 
ultimately reached by the jury is as convincing as t,he 
rest. 

The facts of the case are basically very simple. The 
wife of a Lieutenant in the United States Army returns 
one night to their trailer, distraught and saying that 
she has been raped by the proprietor of a nearby hotel. 
Her condition and other evidence support her account ; 
yet to the end a faint question hovers over her character, 
though not over her attractions. Taking a pistol, 
her husband goes to the hotel, finds the proprietor 
standing behind the bar, and, uttering no word, shoots 
him dow:n with five shots. 

Prima facie it is not easy to see a defence. to the 
charge of murder. The killing was obviously inten- 
tional ; there is no room for invoking a right to kill 
to prevent the completion of rape by a man caught 
in flagrante delict0 ; nor is it any use thinking of the 
right of a private citizen to arrest an escaping criminal, 
and to shoot if he resists, for the Lieutenant had made 
no attempt at arrest. But the researches of the 
defence lawyers at length produce a possible line of 
defence. 

Various aspects of the procedure are striking. The 
Judge is portrayed very sympathetically. He is a 
sort of superior Judge Ha,rdy, combining professions1 
and general learning, tolerance, homely philosophy, 
firmness and a calculated informality of manner, in a 
peculiarly American way. The aut’hor’s ent.husiasm 
for this character goes so far that he makes his Irishmau 
say of him : “ It seems that humility and kindness 
and profound intelligence are so seldom blent in one 
man that the world-at least the English-speaking 
world-has never felt compelled to coin a word to 
describe it “. It is rather curious to find this judicial 
paragon, after ruling that no photographs are to be 
taken in Court, consenting to pose for a Press photo- 
graph outside, in company with counsel for the prose- 
cution. Counsel for the defence craftily declines an 
.invitation to join the group, hoping to build up in t,he 
public mind a picture of the “ all-powerful, much 
publicized State against the lone, unsung-and un- 
photographed-defence “. 

The leading criminal lawyer in the area, a tub- 
thumper of the old school, has been unable t,o under- 
take the defence because he has broken his leg. The 
case is offered to a man of forty who has just lost his 
office of Prosecuting Attorney through defeat at an 
election by a younger oppopent with more popular 
appeal. He is trying to build up a private practice 
and it would be important to him not to lose his first 
major case as defending counsel. Unpromising though 
this case is in many ways, he decides to take it ; 
apparently the conventions of American practice allow 
a choice. The Lieutenant he finds an unpleasant 

Indeed, the ease with which one side seems to be 
allowed to communicate privately with the Judge in 
connection wit,h the case would perhaps still raise some 
eyebrows in New Zealand. At a pre-trial conference 
with counsel, the Judge observes : ‘5 I say to both of 
you men that anything you may feel you can legitim- 
ately confide to me, to expedite the correct resolution 
of this case, will be treated in confidence “. Accord- 
ingly he treats as ” a confidential trial memorandum 
for the sole assistance of t,he Court ” a draft set of 
requests for instructions submitted by t,he defence. 
The general idea of requests for inst8rucbions appears, 

(Conoludad on p. 32.) 

February 3, 1959 
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IN YOUR ARMCHAIR-AND MINE. 

A Hanging Matter.-When Samuel Johnson ap- 
proached his mother for her blessing upon his proposed 
marriage to Elizabeth Porter, whom he nicknamed 
“ Tetty,” his mother expressed amazement : “ No, 
Sam, my willing consent you will never have to so 
preposterous a union. You are not twenty-five and 
she is turned fifty. If she had any prudence, this 
request had never been made to me. Where are your 
means of subsistence Z Porter has died poor, in conse- 
quence of his wife’s expensive habits. You have great 
talents, but as yet have turned them into no profitable 
channel.” Sam retorted : “Mother, I have not 
deceived MIS. Porter ; I have told her the worst of me : 
that I am of mean extraction ; that I have no money ; 
and that I have had an uncle hanged. She replied 
that she valued no one more or less. for his descent ; 
that she had no more money than myself; and that, 
though she had not had 3 relation hanged, she had 
fifty who deserved hanging.’ ’ 

Gardening Note.-In Public Trustee v. IhQur (as yet, 
unreported), T. A. Gresson J. seems to indicate that 
years of devotion to a fine garden in Christchurch have 
left their influence. In this case, a medical practitioner 
who spoke of the testatrix having developed ” practic- 
a.lly an obsession ” in regard to her husband wa.s asked 
what she criticized in his conduct and be replied, with 
what the Judge described as engaging candour : “ She 
reckoned he was not pulling his weight about the house. 
He was not working long enough hours in the garden 
to keep it tidy.” This was a comment, says T. A. 
Gresson J., which “ one mar boldly assert is not in- 
frequently passed between the most devoted of spouses, 
and which I decline to interpret as proof per se of testa- 
mentary incapacity. To hold otherwise would surely be 
to condemn many amiable but outspoken wives to an 
arbitrary and ill-deserved intestacy.” 9 , criblex is in- 
clined to range himself on the side of the husband who 
no doubt felt that the hours he spent in the garden 
might have been better employed. The point does not 
warrant, over-elaboration. There is much to be said 
for the view of Sir William Temple who, in 1685, con- 
cluded his essay on gardening : “ So that for all things 
out of a garden, either of sallads or fruits, a poor man 
will eat better, that has one of his own, than a rich man 
that has none. And this is all I think of, Necessary and 
Useful, to be known upon this subject,.” 

Preventive Detention.-A curious instance of klepto- 
mania is to be found in R. v. Downham heard by the 
Court of Criminal Appeal and reported in The Times 
(3/10/58). The applicant who asked for leave to appeal 
against sentence had been sentenced by quarter sessions 
to nine years preventive detention for la.rceny of 
candlesticks from a church and of a bicycle. He had 
asked for eighty-two other offences, all involving the 
theft of candlesticks from churches, to be taken in con- 
sideration. Counsel for the applicant said there was 
now available a report by the psychiatrist which made 
it clear that imprisonment would have no deterrent 
effect and that a further term would destroy what was 
left of good intent, while medical treatment might be 
of good effect. He suggested t’hat’ the applicant, who 
had been anxious to get into the Church, had a. religious 

mania which had become kleptomania. The stolen 
bicycle had been used by the applicant on a tour of 
churches from which he stole candlesticks. His record 
was not that of a. normal man. Everything had been 
tried but medical treatment. In the course of delivering 
the judgment of the Court, Lord Parker C.J. said this 
was a tragic case. The applicant appeared to have an 
irresistible impulse to steal candlesticks from churches. 
Everything had been tried, probation, imprisonment, 
preventive detention, and again probation. This man 
could not be left at large, and the Court had no power 
to put him in a mental institution for more than twelve 
months. The only course was to let the sentence rest, 
with the int,imation that if the prison doctor thought 
that mental treatment would serve some useful purpose 
he could so report to the Home Office. 

The Birds in the Case.-Scriblex has on more than 
one occasion expressed his indebtedness to “ Richard 
Roe ” of the Xolicitors’ Journal who has a positive 
genius for getting the scent of it good story. Following 
up the observation that birds seem to be infiltrating 
our legal system he cites the part that a mynah, whose 
name was not revealed, played in a recent breach of 
promise case in the Lambeth County Court, where 
another central figure was Tommy, a seventy-seven 
year old parrot. “ The birds were not actually the 
parties to the action. They had not allowed their 
tongues to run away with t,hem in a projected mesallianoe. 
They were members of the supporting cast in the drama, 
but important members of it. The defendant was a 
gentleman who, having quarrelled with a lady to whom 
he had become attached, impulsively advertised in a 
newspaper for a wife. A new lady duly answered it. 
They found that they were both bird-lovers. He shared 
his life with a parrot and a mynah ; she hers with nine 
budgerigars. On this basis of kindred enthusiasms, they 
decided to join forces, and the parrot and the mynah 
were transferred to the lady’s home. The banns were 
published ; the ring was bought ; a hall was hired for 
the reception. Then three days before the wedding, 
the defendant broke off the engagement. He had 
made up his quarrel with the first lady, whom he 
subsequently married. The plaintiff now sued for 
bresch of promise ; the defendant counterclaimed for 
the return of his birds. She was awarded 050 damages ; 
he recovered judgment OII his counterclaim. The parrot 
was not called to give evidence, because, as the solicitor 
appearing for the defendant said, it had a confirmed 
habit of swearing and would be in gra,ve danger of com- 
mitting contempt of Court. The plaintiff was strangely 
unwilling to part with t(he parrot. “ I love him,” she 
said. “ He calls me ‘ Mum ’ and follows me about 
just like a kid. I have been made to look a fool all round 
the neighbourhood.” The report does not make it 
entirely clear whether the $150 damages wa.s for the 
deprivation of the prospective husband or of the parrot- 
possibly a judicious mixture of both. 

Tailpiece.--” There’s been an accident’,” they said, , 
“ Your servant’s cut in half ; he’s dead ! 
“ Indeed ! ” said Mr. Jones, “ a,nd please 
Send me the half fhat’s got my keys.” 

-Harry Graham, Ruthless Rhymes. 
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A NOVEL FOR LAWYERS. 
(Concluded from p. 30.) 

however, to be a useful one in jury trials involving 
points of law. In effect, both sides may tender written 
submissions setting out, the directions on the law t’hat 
each wants to be given t’o t.he jury. The summing-up 
in this case gives the jury little help on the facts, 
consisting of little more than a bare statement of the 
legal issues. It is understood that this is not un- 
common in the Uniter1 St’atea. 

As for counsel, prowling about the open spaces in 
the Court like caged leopards as they maul the witnesses 
and each other, neither the representative of the 
People nor his opponent makes much pretence of being 
influenced by anvthing other tha!l the aim of \rinGng 
at all costs. Aft,cr the defeiice evidence is closed, 
the prosecution is allowed two addresses, between 
which the address for the defence is sandwiched. All 
addresses are subject to a time limit, but apparently to 
no other form of restraint. “1 turned and pointed 

scorufully at Claude Dancer ” [leading counsel for the 
prosecution] . . . “ Ah, yes, this is the able little man 
who has come up here into the brambles to show us 
bumpkins some of the sly city tricks he has learned so 
well from experts. . . . For shame, Mr Dancer ! 
You brought o:illy discredit and tarrlish on your owil 
considerable talents “. 

But, in the end the overriding impression is of the 
basic similarity between the American procedure and 
our own, snd the author’s adroit capturing of t’he 
atmosphere of a trial. According to Hazlitt, it is A 
very bad sign when you cannot tell a man’s profession 
from his conversation. Certainly good “ shop ” can 
be as interesting to the layman as to the initiate, and 
so it is wibh this book, as its sales have proved. The 
current success of fiction about the legal profession 
leads to the speculation whether a best-selling serious 
novel could be made of a civil case. We await the 
author who bases his plot on an attempt by counsel to 
extend the Hig?t Trees doctrine. 

Rm. B. 

Evidence : Test of Admissibility.-!Che appellant had 
been searched by a police constable without warrant, 
and, as a result of the finding of certain weapons in 
the course of the search, had been convicted of un- 
lawful possession of the weapons. On a,ppeal he sab- 
mitted that the evidence procured by the illegal search 
was inadmissible. On behalf of their Lordships, who 
dismissed the appeal, Lord Goddard said : “ In their 
Lordships’ opinion, ybe test to be applied in consider- 
ing whether evidence is admissible is whether it is 
relevant to the matters in issue. If it is, it is admis- 
sible and the Court is not concerned with how the eri- 
demo was obtained. While this proposition may not 
have been stated in so many words in any English case, 
there are decisions which support it and, in their Lord- 
ships’ opinion, it is plainly right in principle. In R. 
v. Lea&m (1861) 8 Cox. C.C. 498; an information for 
penalties under the Corrupt Practices Prevention Set, 
objection was taken to the production of a letter written 
by the defendant because its existence only became 
known by answers he had given to the commissioners 
who held the inquiry under the Act, which provided 
that answers before the tribunal should not be admis- 
sible in evidence against him. The Court of Queen’s 
Bench held that, though his answers could not be used 
against the defendant, yet, if a clue was thereby given 
to other evidence, in that case the letter, which m-ould 
prove bhe case, it was admissible. Crompton J., at 
(P. 501), “ It matters not how you get it ; if you steal 
it even, it would be admissible.” Lloyd v. Mostyn 
(1842) 10 M. & W. 478 ; 152 E.R. 558 was an action 
on a bond. The person, in whose possession it was, 
objected to produce it on the ground of privilege. The 
plaintiff’s attorney, however, had got a copy of it and, 
notice to produce the original being proved, the Court 
admitted the copy as secondary evidence. To the same 
effect was Calcruft v. Guest [1898] 1 Q.B. 759. There 
can be no difference in principle for this purpose be- 
tween a civil and a criminal case. No doubt in a crim- 
inal case the Judge always has a discretion to disallow 
evidence if the strict rules of admissibihty would 
operate unfairly against an accused. This was emphas- 

ized in the case before this Board of Xoor Xoha.med v. 
The King [1949] A.C. 182, 191-2; [1949] I All E.R. 
365 ; and in the recent case in the House of Lords, 
Harris v. Director of Public Prosecutions [I9521 A.C. 
694, 207 ; [I9521 1 All E.R. 1044. If, for instance, 
some admission of some piece of evidence, e.g., a docu- 
ment, had been obtained from a defendant, by a trick, 
no doubt the Judge might, properly rule it out. It was 
this discretion that lay at the root of the ruling of Lord 
Guthrie in H.M. ildz:oca.te v. Turnbull~ 1951 S.G. (J.) 96. 
The other cases from Scotland to which their Lordships’ 
attention was drawn, Rattray v. Rattray (1897) 25 
Rettie, 313 ; I,nlclie v. Muir, 1950 S.C. (J.) 19, and 
Fairley v. Pishmongers of London, 1951 S.C. (J.) 14, 
all support the view that, if the evidence is relevant, 
it is admissible and the Court is not concerned with how 
it is obtained. No doubt their Lordships in the Court 
of Judiciary appear at least to some extent to consider 
the question from the point of view whether the alleged 
illegality in the obtaining of the evidence could properly 
be excused, and it is true that Horridge J., in Elias v. 
Passmore [1934] 2 K.B. 164 used that expression. It 
is to be observed, however, that what the learned Judge 
was there concerned with was an action of trespass 
and he held that the trespass was excused. In their 
Lordships’ opinion, when it is a question of the ad- 
mission of evidence, strictly it is not whether the 
method by which it was obtained is tortious but ex- 
cusable, but whether what has been obtained is relevant 
to the issue being tried. Their Lordships are not now 
concerned with whether an action for assault would 
lie against the police officers and express no opinion on 
that point. Cert,ain decisions of the Supreme Court 
of the United States of America were also cited in 
argument. Their Lordships do not think it necessary 
to examine them in detail. Suffice it to say that there 
appears to be considerable difference of opinion among 
the Judges both in the State and Federal Courts whether 
or not t,he rejection of evidence obtained by illegal 
means depends on certain articles in the American 
Constitut.ion.-KKzLruma S’on of Kuniu v. The Queeu 
[1955] A.C. 195, 203 ; [1955] 1 All E.R. 236, 239. 


