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WILL :

EFFECT OF ATTESTATION

BY SOLICITOR-

TRUSTEE.

ECTION 15 of the Wills Aet 1837, is as follows ;

If any person shall attest the execution of any will to whom

or t0 whose wife or husband any beneficial devise, legacy,
estate, interest, gift, or appointment, of or affecting any
real or personal estate (other than and except charges and
directions for the payment of any debt or debts), shall be
thereby given or made, such devise, legacy, estate, interest,
gift, or appointment shall, so far only as concerns such person
attesting the execution of such will, or the wife or husband
of such person, or any person claiming under such person
or wife or husband, be utterly null and veid, and such person
80 attesting shall be admitted as a witness to prove the exe-
cution of such will, or to prove the validity or invalidity
thereof, notwithstanding such devise, legacy, estate, interest,
gift or appointment mentioned in such will.

That section was substituted for the corresponding
section, s. 1 of the Wills Act 1752. In the Wills Act
1752, however, there was no reference to the husband
or wife of an attesting witness, and, to that extent,
the earlier section is extended. The Act of 1752 effected
a vital change in the policy of the law because, under
what might be called ““the new law” dating from
1752, the will is to stand, but the gift is to fail.

It is generally well known that a solicitor appointed
a trustee with the right to charge professional costs
should, in his own interest, refrain from witnessing
the will, since a clause empowering a solicitor-trustee
to charge his profit costs confers a beneficial interest
within the meaning of s. 15 of the Wills Act 1837 :
Re Barber, Burgess v. Vinnicome (1886) 31 Ch. D.
665 and Re Pooley (1888) 40 Ch. D. 1, both of which
were applied by Chapman J. in In re Mollett (1907)
27 N.Z.LL.R. 68, 70 ; and In re Brown[1918] W.N. 118,
in which Eve J. held that the amount which a solicitor-
trustee would receive under a charging clause in a will
is a legacy which in the event of a deficiency of assets
must abate rateably with other legacies. In Stamp
Duties Commissioner (N.S.W.) v. Pearse [1954] A.C.
91 ; [1954] 1 All E.R. 19, their Lordships of the Judicial
Committee approved In Re Brown and Re Pooley, and
also Re Thorley, Thorley v. Massam [1891] 2 Ch. 613.

That, however, was not directly the question before
Wynn-Parry J. in In Re Royce’s Will Trusts, Tildesley
v. Tildesley (19587 3 All E.R. 586. The first defendant
who was a solicitor, had been an attesting witness
to the testator’s will which was made on April 20,
1933. The testator died on April 22, 1933, without
having revoked or altered his will. On the death, in
1934, of one of the two trustees named in the will,
the first defendant was appointed by the surviving
trustee to be a trustee of the will.

The testator had provided by his will :

“16. I declare that if and so long as my trustees are
retaining any part of the trust fund and receiving and applying
the income it shall be lawful for them to pay to themselves
out of such income before dividing the same such a sum
as shall equal five per cent. thereof to be equally divided
between them by way of remuneration for their services.

“17. I declare that Albert William Claremont or any
porson who may for the time being be an executor or & trustee
of my will who may be & solicitor shall be entitled to charge
and shall be paid out of my estate for his services in the same
manner as though not being an executor or trustee he had
been employed by my executors or trustees to render such
services.”’ .

On originating summons, the Court was asked to

determine the following question :

Whether having regard to the fact that the first
defendant was an attesting witness to the testator’s
will, he was entitled as a trustee of the will : (a) to
receive remuneration for his services under cl. 16 of
the will; or (b) to charge professional remuneration
as a solicitor against the testator’s estate under cl.
17 of the will ? :

Wynn-Parry J. said that the question was not an
easy one and there was no direct authority regarding
it. He continued : '

The real question which emerges can be put in this way.

It has been held, and the proposition is beyond dispute,

that the provision that a solicitor is to be entitled to charge,

is a legacy. If a person is named in the will as executor
and is a solicitor and the will contains a charging clause,
then at all material times he is a member of a class of persons
who have the right to make professional charges. However,
if he only enters that class after the death of the testator,
but he attested the will, is he within the mischief of s. 15 ?
That appears to me to be a difficult question to answer.

His Lordship first referred to Re Pooley (1888),
40 Ch. D. 1 which was a decision of the Court of Appeal.
A testatrix appointed two named persons, the second
of whom was a solicitor, as executors and trustees
of her will and declared that any trustee who should
be a solicitor should be entitled to make professional
charges. The named solicitor was one of the attesting
witnesses and it was held by the Court of Appeal,
affirming the decision of Stirling J., that the solicitor
was not entitled to any profit costs for business done
by him in relation to the estate. The basis of the
decision was that the right to make professional charges
could only be claimed under the will and was a bene-
ficial interest under it, from claiming which the solicitor,
as an attesting witness, was preluded by s. 15 of the
Wills Act 1837. That was not exactly the case before
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His Lordship because in that case the solicitor in question
was named as an executor and trustee in the will,
whereas the first defendant became a trustee only
by appointment after the death of the testator. But
it is to be observed that the claim to make professional
charges could only have been made under the will.

Counsel for the first defendant relied strongly on
Thorpe v. Bestwick (1881) 6 Q.B.D. 311, which lays
down the proposition that under s. 15 of the Wills
Act 1837, s. 15, the marriage, after attestation of a
will, of a devisee to the attesting witness, does not
affect the validity of the devise. Mathew J., in a
short judgment said :

I think the plaintiffs are entitled to judgment. The policy
of the Wills Act 1837, in depriving the attesting witness of
any legacy given by the document of bequest, is not to allow
wills to be proved by the evidence of persons benefited by
them, and it makes void any devise to an attesting witness,
or to his or her wife or husband. In the present case the
plaintiff, at the time when the will was attested, took no
benefit under it, but he subsequently married the devisee,
and I am asked to hold that the result of this marriage is
to destroy the validity of the devise. But there is no such
provision in any part of the Act; the only section which
could be referred to is s. 24, by which every will is to take
offect as if it had been executed immediately before the
death of the testator (ibid., 312).

Counsel for the second defendant submitted that
from this case no general principle could be deduced,
and that only the very limited principle could be de-
duced from it that it dealt only with the point of time
when the position of husband or wife was to be
ascertained.

Counsel for the first defendant, against that, drew
the Court’s attention to the argument of counsel for
the defendant in that case, who is reported as having
said :

Section 14 of the Act, enacting that if any person who
shall attest the execution of a will shall, at the time of the
execution or at any time afterwards, be incompetent to prove
the execution, such will shall not on that account be invalid
—contemplates that the witness may become incompetent
after the execution of the will and before the death of the
testator . To uphold the present devise would enable an
attesting witness who took a devise under the will to secure
himself by antedating it. (tbid., 312).

Wynn-Parry J. said that he must take the words
of the judgment and extract from them what counsel
for the second defendant submitted : that it is directed
simply to considering when a person is to be considered

SUMMARY OF

DETINUE.

Postal Packet—Rival Claimants for Postal Packet—Inter-
pleader Summons issued promptly by Postmaster-General to have
Rival Claims determined by Court—Postmaster-General always
ready and willing to hand Postal Packet to Lawful Owrer—No
Cause of Action in Detinue maintainable by Successful Claimant
against Postmaster-General—Code of Civil Procedure, R. 482.
In 8. 140 (1) of the Post and Telegraph Act 1928-—which is as
follows : No claim or demand agamst His Majesty or the Post-
master-General shall arise by reason of any default, delay,
omission, or loss in relation to any postal packet posted or
received under tis Division of this Act—the word ‘‘ omission »
includes a negligent omission, and a claim in respect of loss
arising from negligent omission would lie in tort. Similarly,
the word * default > connotes a wrongful act of the breach of
some duty. (In re Bayley-Worthington and Cohen’s Contract
[1909] 1 Ch. 648). J., as unpaid seller, who had sent by post
parcels of periodicals addressed to McC., claimed an interest in
the goods by cable to the Post and Telegraph Department on
November 80, 1956. The parcels were received at the Chief

as being wife or husband for the purposes of s. 15 of
the Wills Act 1837.

His Lordship continued :

My attention was drawn to a passage from the judgment
of the Privy Council, delivered by Lord Cohen, in ‘Stamp
Duties Commissioner (N.S.W.) v. Pearse, [1945] A.C. 91;
{19541 1 All E.R. 19. Lord Cohen said :

*“ Their Lordships agree with the majority in the High
Court that the decisions to which Williams J., refers,
and, in particular, the decisions in Re Thorley, Thorley v.
Massam [1891] 2 Ch. 613 and Re Brown [1918] W.N, 118
lead inevitably to the conclusion that such a provision
as cl. 13 [charging clause] confers a gift on the executor
and enables him to take out of the assets of the testator
something which the law would not otherwise allow.”
(ibid., 113 ; 28)

It is perfectly true that the appointment of the first de-
fendant as a trustee has the result of enabling him to take
out of the assets of the testator something which the law
would not otherwise allow because there is in the will a charg-
ing clause. Against that there is to be borne in mind that
it is with the proving of & will that, primarily at any rate,
8. 15 of the Wills Act 1837 is concerned. There then remains
the short, but still difficult, question of the language of s.
15. Has one who attests the will—although he is not in
the class which has any beneficial interest either when the
will is attested or when the will comes to be proved—any
right, if he afterwards enters a class defined by the will,
to take the benefits which the benefits of the will seek to
confer on that class ? I find this a difficult question and
I can well imagine that different minds might well take
different views, but giving the matter the best consideration
I can, I come to the conclusion that the only safe view to
adopt is that if a man attests a will he should not in any way
be enabled to take any benefit under that will—mot even
if he only enters a class intended to benefit by the will after
the will has boen proved. There is a good deal to be said
for the argument which counsel for the first defendant put
forward, but it would necessarily in many cases lead to un-
certainty and it might in certain cases lead to collusion.

For those reasons, therefore, His Lordship came
to the conclusion that he should declare that the first
defendant was not entitled either to receive remuner-
ation for his services under cl. 16, or to charge for
professional remuneration under cl. 17.

The late Professor Garrow used to impress on his
students the danger of the loss which was in store
if any of them should witness a will in which there
was & provision authorizing him, though a trustee,
to charge professional costs against the prospective
estate. In the light of In Re Royce’s Will Trusts, the
warning today must be taken a step further.

RECENT LAW.

Post Office in Wellington in the months of December 1956 and
January 1957. As a result of the receipt by the postal authori-
ties of the rival claims of J. and McC. to the parcels, the Post-
master-General, on January 31, 1957, issued an interpleader
summeons under R. 482 of the Code of Civil Procedure, calling
on the rival claimants to the parcels to appear and to obtain
an adjudication in respect of their claims. The effect of the
judgment delivered on July 12, 1957, was that J., in the circum-
stances, had no right of stoppage in transitu under s. 45 of the
Sale of Goods Act 1908 in respect of goods sent to the buyer
i a postal packet, and that McC. was entitled to delivery :
[1957] N.Z.L.R. 829. McC. now brought an action for damages
against the Postmaster-General and the second defendant,
who at the material times held the position of Chief Postmaster
at Woellington, for unlawful detention of the goods. Held,
1. That the plaintiff’s claim was a claim in detinue, but there
was no refusal to deliver the goods as the defendants were
always ready and willing to hand the goods to the lawful owner,
and promptly took the proper course to have the claims of the
rival claimants determined by the Court ; and that the defendants
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were entitled to reasonable time to inquire into the right of the
claimants. (Clayton v. Le Roy [1911] 2 K.B. 1031, followed.
Lucas v. London Dock Co. (1832) 4 B. & Ad. 378 ; 110 E.R. 498,
distinguished.) 2. That no action could be brought by the
plaintiff for wrongful detention of the goods, and the action
should be struck out. 3. That, in any event, 8. 140 of the Post
and Telegraph Act 1928 was a complete bar to the plaintiff’s
claim against the Postmaster-General, which was based on a
¢ default, delay, omission or loss in relation to a postal packet * ;
and that s. 141 (1) of that statute, was a bar to the claim against
the Chief Postmaster at Wellington as the act of detention was
not his, and he could not be rendered liable for the act of the
Postmaster-General who instituted the interpleader proceedings,
and who, by virtue of s. 3 of the statute, has the general ad-
ministration of the Department. E. E. McCurdy Ltd. (In Ligdn.)
v. Postmaster-General and Another. (S.C. Wellington. 1958.
December 11. McGregor J.)

ESTOPPEL. :

Issue Hstoppel—Principle defined—Collision between Motor-
vehicles—Both Drivers held to be Negligent and Their Respective
Shares of Responsibility for Accident assessed—Subsequent Re-
covery by Owner of Motor-car from Plaintiff in Earlier Action of
Total Cost of Repairs—Later Action by Plaintiff in First Action
Total Cost of Repairs—Later Action by Plaintiff in First Action
claiming Recovery from Defendant in First Action of Full Amount
of Judgment given in Action by Car-owner—Each Party Estopped
from asserting His Share of Responsibility for Accident as being
Other than as Previously Determined—Law Reform Act 1936,
s. 17 (2)—Contributory. Negligence Act 1947, s. 3 (I). Issue
estoppel is a form of estoppel which arises from the fact that a
particular issue, arising in later proceedings, has already been
determined by the judgment of a Court of competent jurisdiction
binding on the parties to the later proceedings. The principle
is not limited to the prior determination of a particular issue,
but it extends to every point of fact which was put in issue and
which was in substance the ratio of, and was fundamental to,
the decision of the Court in the former proceedings, and the
legal quality of the fact must be taken as finally and conclusively
established. (Outram v. Morewood (1803) 3 East. 346;
102 E.R. 630 approved in Jones v. Lewis [1919] 1 K.B. 328,
and Hoysted v. Federal Commissioner of Taxation [1926] A.C. 155,
followed.) Thus, where the shares of responsibility for a
collision between motor-vehicles, have been put in issue as
between the opposing drivers, and have been determined by
a Court of competent jurisdiction in a proceeding to which they
(or their respective principals) were both parties, that determina-
tion is & final determination of that particular issue ; and each
driver in any subsequent action between them is bound by that
determination as to the assessment of their respective shares of
responsibility for the collision or its consequences, or both, and
each party is estopped from contending to the contrary in
subsequent proceedings between them. (Marginson v. Blackburn
Borough Council [1939] 2 K.B. 426; [1939] 1 All E.R. 273,
Jackson v. Goldsmith (1950) 81 C.L.R. 446, not followed. Bell v.
Holmes [1956] 3 All E.R. 449, referred to.) A collision occurred
between C.’s motor-car, which was being driven by D. C. ob-
tained judgment against D. in the Magistrates’ Court for the
amount of repairs to C.’s car less 25 per cent. on account of C.’s
contributory negligence. On appeal, the Magistrate’s judg-
ment was upheld by the Supreme Court. W., as owner of the
motor-car driven by D., obtained judgment against C. for the
total cost of repairs to W.’s car.  C., in a subsequent action,
clamined to recover from D., pursuant to s. 17 of the Law Re-
form Act 1936, 75 per cent. of the total amount of the judg-
ment recovered by W. from C. Before the trial of the action,
there was argued the question of law whether or not D. was
estopped from denying that the amount of contribution pur-
suant to 8. 17 of the Law Reform Act 1936, for which he was
liable to C. in respect of the judgment obtained by W. against
C., was 75 per cent. Held, 1. That, as between C. and D, &
Court of competent jurisdiction had determined (and the appro-
priate appellate Court had affirmed) that the cause of the
collision between the two vehicles, and, therefore, of the damage
occasioned to each of the motor-vehicles involved, was negli-
gence on the part of both C. and D., and that, in determining
the extent to which the damages recoverable by C. should be
reduced under s. 3 of the Contributory Negligence Act 1947,
by reason of C.’s own negligence, that Court had also deter-
mined between the parties (and the appellate Court had
affirmed) that (.’s share in the responsibility for the two
vehicles was 25 per cent., and that of D. was.75 per cent., when
measured by the criteria embraced by the words *‘ just and
equitable having regard to the extent of ”” the particular party’s

““ghare in the responsibility for the damage appearing in
8. 3 (1) of the Contributory Negligence Act 1947. 2. That,
as the language of 8. 17 (2) of the Law Reform Act 1936 was,
for the purposes of this case identical in all material respects
with 8. 3 (1) of the Contributory Negligence Act 1947, and the
assessment made of the parties’ respective shares in the re-
sponsibility for the collision under the latter statute was such
an assessment of all the relevant criteria under 8. 17 (2) of the
Law Reform Act 1936 as fixed 75 per cent. of the total as the
contribution which C. should receive from D. in respect of the
plaintiff’s liability to W. pursuant to s. 17 of the Law Reform
Act 1956. 3. That, consequently, issue estoppel arose as
what was in substance the same issue as arose under s. 17 of
the Law Reform Act 1936 between C. and D. had already been
put in issue between them, litigated, and determined by a
Court of competent jurisdiction, and each was estopped from
asserting in the present action that his share of responsibility
for the collision was otherwise than was previously determined.
(Priest v. Mowat (No. 2) [1937] N.Z.L.R. 789 ; [1937] G.L.R. 450,
and National Insurance Co. of New Zealand Ltd. v. Geddes [1936]
N.Z.L.R. 1004; ({1936] G.L.R. 716, distinguished.} Clyne v.
Yardley. (S.C. Hamilton. 1958. December 18. Shorland J.)

LIMITATION OF ACTION.

Actions in Respect of Bodily Injury—Application for Leave to
bring Action out of Time—Material Witness for Intended De-
Sfendant unavailable—Time of Trial, when Predudice to Intended
Defendant arises, to be considered—Medical Examination of
Intending Plaintiff, as to Attributability of Injuries to Relevant
Accident, not possible until Time of Notice of Intention to bring
Delayed Action—Defendant, on both Grounds, ‘‘ materially pre-
judiced in his defence by delay —Limitation Act 1950, s. 4 (7).
Where on an application, under s. 4 (7} of the Limitation Act
1950, for leave to bring an action out of time, the intended
defendant raises the question of a missing witness, the time of
the trial is when the prejudice if any, to the intended defendant
in his defence must arise. Consequently, the respective times
at which the position is to be compared are (a) the time at which
the action could reasonably have been expected to be heard if it
had been launched just before the end of the limitation period,
and (b) the time at which it could reasonably be expected to be
heard if it had been launched at the time when the application
for leave was filed. (Meadows v. Lower Hutt City Corporation
[1955] N.Z.L.R. 863 applied. Wm. Cable Ltd. v. Trainor [1957]
N.Z.L.R. 377 referred to.) The cause of action accrued on
January 29, 1956. On July 16, 1958, the intending plaintiff’s
counsel first:indicated to the intended defendant that it was
proposed to proceed with a claim on her behalf. Late in
August 1958, the application for leave was served on the in-
tended defendant. On October 17, a material witness for the
defendant went missing in circumstances in which he must be
presumed to be dead. Held, 1. That, if the intending plaintiff
had launched her action by January 29 1958, (when the limitation
period expired), it could reasonably have been expected to be
heard before October 17, the date when the witness went missing,
while, if she had launched her action at July 16 only, the proba-
bilities were that it could not reasonably have been expected
to be heard before October 17 ; and that the intended defendant
was materially prejudiced in his defence by the delay. 2. That
attributability to the accident of the condition of the intending
plaintiff was an important issue, and the intended defendant
was unable to have the plaintiff medically examined until late
in August 1958, after he had been made aware of the proposed
action, in respect of the injuries she attributed to the accident
of January 29, 1956 ; and that the intending plaintiff had not
satisfied the Court that the defendant was not thereby materially
prejudiced in his defence by the delay. Sparrow v. Grimmer.
(8.C. Christchurch. 1958. December 12. Hutchison J.)

MENTAL DEFECTIVES.

Reception Order—No Jurisdiction, on Application for Order
of Discharge of Mental Patient on Ground of Illegal Detention, to
review Reception Order or Maiters relative to Its Making—Mental
Health Act 1911, s. 86. 'The Supreme Court, on an application
pursuant to s. 86 (3) of the Mental Health Act 1911, for an order
that a mental patient be discharged upon the ground that
he is  illegally detained as a mentally defective person  within
the meaning of that subsection, has no power to review a re-
ception order or matters before its making, as the mental
patient’s detention is prima facie lawful and the Superintendent
of the institution is detaining the patient, and is bound to
detain him, under the authority of an order which has been
made by a competent authority having the requisite jurisdic-
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tion, and which, until set aside in othor proceedings must,
unless there is at least a defect on the face of the ordoer, bo
accepted as valid. (Kinch v. Walcott [1929] A.C, 452, followed.)
The question to be determined at the hearing of an application
under 8. 86 (3) is the then present state of mind of the patient,
and whether that state of mind does not require his detention
as a mentally defective person, either for his own good or in the
public interest, and, if it appears to the satisfaction of the Judge
that the patient is not at that time mentally defective the
Judge must make an order directing & discharge. Semble,
where there are defects in procedural matters before the making
of a reception order, proceedings by way of certiorari may lie
to set aside or quash the order, or, on an application for a writ
of habeas corpus, the Court in its inherent jurisdiction has
power to go behind the reception order. In re C. (4 Mental
Patient). (S.C. Wellington. 1959. February 24. McGregor J.)

NEGLIGENCE.

Joint Tort-feasors—Tort-feasor without Blame other than
Vicariously—Right to be indemnified by Other Tort-feasor re-
sponsible for Damage—Law Reform Act 1936, s. 17 (1) (@) (c), 2.
R. was not in a condition to drive his motor-car home, so O’'N.,
with R.’s acquiescence, agreed to drive it, taking A. and two
others whom R. had promised to drive home. Another car,
driven by T., accompanied the first car in order to return O’N,
to his home after he had taken R. home. A collision occurred
between the two cars. It was not disputed that O’N. had
negligently stopped on the highway and that this was a cause
of the damage to T.’s car. In an action in the Magistrates’
Court against R. and O'N,, T. obtained judgment against R.
for a proportion of the damage suffered by T.’s car. R. sought
relief against O'N. by way of indemnity, but it was held that R.
was not bound to indemnify O’N. in any sum. R. appealed
and asked that the judgment for the amount recovered against
him should be amended by entering judgment also against O’N.,
and that R., as between him and O°N., be adjudged entitled to
recover the full amount of that judgment by way of indemnity.
The Magistrate’s finding that R. was vicariously responsible
for O’N.’s act was not disputed. Held, 1. That R. not only
retained possession of his car, he also necessarily retained the
right and power to control the manner in which O’N. drove it ;
but the mere act of stopping (which was the cause of the collision)
because R. intimated he was going to be sick was not an in-
struction or direction by R., and it did not bring about any
reasonable necessity for the car to be stopped or parked
negligently. 2. That the sole responsibility for the damage
was O'N.’s act in stopping and parking the car in a negligent
manner ; and that R.s pending illness, although the reason
for stopping, was not an act of happening which entered into
the ““ responsibility for the damage,” as that expression is used
in 8. 17 (2) of the Law Reform Act 1936. 3. That, as there
was no responsibility for the accident attributable to R., other
than his vicarious responsibility for O'N.’s acts or omissions,
O’N. should completely indemnify R. (Lister v. Romford Ice
Co. Lid. {19571 A.C. 555; [1957] 1 All ER. 123, followed.
Harvey v. R. G. O’Dell Ltd. [1958] 1 All E.R. 657 and Semtex
v. Gladstone [1954] 1 W.L.R. 945; [1954] 2 All E.R. 206, ap-
plied.) The appeal was allowed, and the Magistrate’s judgment
was amended by setting aside the judgment for costs given in
favour of O’N., and a further judgment was to be entered to the
effect that R. recover from O’N. contribution in respect of tho
whole amount of the judgment and costs awarded T. against R.
Richardson v. O’Neill and Others. (S.C. Invercargill. 1959.
February 20. Henry J.)

Farm Tractor with Internal Combustion Engine—Tractor used
to cut Fire-break through Dry Scrub, Spark from Exhaust causing
Scrub Fire—Fire spreading to. Neighbour’s Land and causing
Damage—No Lack of Skill or Care in Management of Tractor—
Use of Tractor without Spark-arrester not Negligent. The
appellants and the respondent wero adjoining landowners. In
February, 1956, when drought conditions prevailed in the
district, the respondent was cutting a fire-break some eight to
ten yards in width, through a dry area of manuka scrub on his
property. The break was being cut by the use of a tractor
with & vertical exhaust, driven under the supervision of the
respondent. A fire began on the property and was first noticed
about 150 yds. away from the tractor, but at a spot which the
tractor had earlier passed at & distance of some five yards.
The fire commenced in dry scrub, and, despite immediate efforts
of .the respondent to check it, it almost immediately spread.
The fire swept into the adjoining property of the appellants
and caused considerable damage to pasture, fencing, trees, and
cut timber. The damages suffered by the appellants were

agsessed by the lower Court at £570 128, 9d. 1In the Magistrates’
Court, judgment was given for the respondent. The primary
cause of action alleged by the appellants was based on negligence
on the part of the respondent in three particulars : (a) negligent
and unskilful management of the tractor so that it emitted
sparks ; (b) that the tractor was so negligently construected as
to allow sparks to escape; and (c) that in the extremely dry
conditions prevailing, it was negligence on the respondent’s
part to wie the tractor. In the alternative, and irrespective
of negligence, it was contended that the respondent was liable
under the principle of absolute liability for the escape of fire,
in that he intentionally brought on his land a tractor, which was
a machinn producing internal combustion by means of the
ignition soark, and the combustion so produced caused the
emission from the exhaust of sparks or carbon particles which
ignited tbe surrounding scrub. Held, 1. That, considered in
the light of the surrounding circumstances, and accepting the
generally hazardous conditions prevailing, it was not negligent
to use a tractor in the operation of cutting a fire-break through
dry scrub ; and there was no evidence that the driver of the
tractor was negligent or unskilful in his management of the
tractor, or that lack of skill or care in the management or driving
of the tractor caused it to emit sparks and so originate the fire.
2. That, accepting the dangerous conditions existing in the
district and the necessity for the exercise of a high degree of
care, it was not foreseeable that the use of an ordinary properly-
equipped tractor could be a source of danger, and that reasonable
care and precautions did not require that a farmer should re-
frain from the use of a tractor to cut a fire-break through scrub,
or that any tractor used should be equipped with & spark
arrester. 3. That, alternatively and irrespective of negligence,
the owner of the tractor was not liable under the principle of
Rylands v. Fletcher (1866) L.R. 1 Ex. 265 ; aff. on app. (1868)
L.R. 3 H.L. 330, because without any default or negligence
on his part, he was using the tractor in the particular circum-
stances existing for the cutting of a fire-break, and this was an
ordinary or natural use of the land, or, in other words, was an
accepted incident of some ordinary purpose to which land is
reasonably applied by the occupier. (Richards v. Lothian [1913)
A.C. 263, followed. Pett v. Sims Paving.and Road Construction
Co. Ltd. [1928] V.L.R. 247 and T'olmer v. Darling [1943] S.A.S.R.
81, applied Rylands v. Fletcher (1866) L.R. 1 Ex. 265 ; aff. on
app. (1868) L.R. 3 H.L. 330 and Powell v. Fall (1880) 5 Q.B.D.
597, distinguished.) MacKenzie and Another v. Sloss (Waipara
County, Third Party). (S.C. Christchurch. 1959. February 10.
MeceGregor J.) ‘ :

NUISANCE.

Absolute Liability for Fire—Tractor used to cut Fire-break
through Dry Scrub on Farm without Negligence—Spark from
Exhaust causing Fire and Damaging neighbouring Property—
Such Use Ordinary or Natural Use of Land excluding Absolute
Liability.—See NEGLIGENCE {ante). Mackenzie and Another v.
Sloss (Waipara County, Third Party). (8.C. Christchurch.
1959. February 10. McGregor J.)

POST AND TELEGRAPH.

Postal Packet—Postal Packet detained by Postmaster-General
pending result of Interpleader Proceedings bequn by Him to ascer-
ain Lowful Owner—No Claim in Detinue maintainable against
Him ** by reason of any default, delay, omission or loss in relation
to a postal packet’—* Default ”—*‘ Omission ’—Post and
Telegraph Act 1928, s. 140. See DETINUE (ante). E. E. McCurdy
Ltd. (In Liquidation) v. Postmaster-General and Another. (S.C.
Wellington. 1958. December 11. MeGregor J.)

RATES AND RATING.

Systems of Rating—County Town—Differential Rating—
General Rate levied on Rateable Property within County Town—
Such Rate Expendable in providing Roads and Footpaths in
County Town—Such Rate contrasted with Special Improvement
and General Develop t Rate—Counties Act 1956, ss. 422, 423.
The provision of roads and footpaths for a County Town is a
duty which a County Council can discharge out of the income
from its general rates levied pursuant to s. 423 of the Counties
Act 1956.  Such provision is distinct from a  public work »’
(such as a library) for which a separate improvement and
development rate is levied in pursuance of 8. 422, which makes
an slternative method of rating available to the Council: a
special rate levied so that moneys can be borrowed against
that rate which continues until all the work has been completed
and all borrowed moneys repaid. McLeod et Uz v. Waitemata
County. (S.C. Auckland. 1958. December 18. Hardie
Boys J.) :

—




March 24, 1959

NEW ZEALAND LAW JOURNAL iii

|
!
S !

Wise counsel

=

The Navional, Bank,

OF NEW ZEALAND LIMITED

147 BRANCHES AND AGENCIES
THROUGHOUT NEW ZEALAND.

in finance, as in law, depends
on alertness, specialised know-
ledge and sound principles.

Engage the National Bank, with
over 80 years experience in all
phases of commercial, farming
and private finance, to assist
you in your banking problems.

W

UNITED DOMINIONS
CORPORATION

(South Pacific) Limited

TOTAL ASSETS
EXCEED £1,250,000

FINANCE
for
INDUSTRY and TRADE

Head Office ;

154 Featherston Street,
Wellington

Branches at
Auckland and Christchurch
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The Church Army in New Zealand

(Church of England)
(A Society Incorporated under The Religious and Charitable Trusts Act, 1908)

A Church Army Sister with part of her *'family’ of orphan children

FORM OF BEQUEST:

HeapqQuarTERs : 90 RICHMOND ROAD,
AUCKLAND, W.1.

President : THE MosT REVEREND R. H. OWEN, D.D.
Primate and Archbishop of New Zealand.

THE CHURCH ARMY:

Undertakes Evangelistic and Teaching Missions,

Provides Social Workers for Old People's Homes,
Orphanages, Army Camps, Public Works Camps,
and Prisons,

Conducts Holiday Camps for Children,

Trains Evangelists for work in Parishes, and among
the Maoris.

LEGACIES for Special or General Purposes may be
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The Chureh Army.

“ 1 give to the CHURCE ARMY IN NEW ZEALAND SociEry of 90 Richmond Road, Auckland, W.1. [Here insert
particulars] and I declare that the receipt of the Honorary Treasurer for the time being or other proper officer of
the Church Army in New Zealand Society, shall be sufficient discharge for the same.”
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*The present high interest rate of 5% may not last so invest now for
6, 10 or 20 years. Invest all you can in this worthwhile Loan and
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Local Bodies.

You have the choice of Debentures in denominations of £25, £50,
£100, £500 and £1,000; or Registered Stock in multiples of £10 (mini-
mum £100). But remember, invest now—be assured of a regular 5%
return and watch your savings grow. In 10 years your £100 becomes
£150.

Invest in Auckland’s most popular Trustee Security.

THE AUCKLAND METROPOLITAN

DRAINAGE LOAN

HOW TO GO ABOUT GETTING THE £1,000,000 PROSPECTUS.
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tion Form for the Auckland Metropolitan 59, Drainage Board Loan.
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RELIGION AND THE LAW.

By Ivor L. M. Ricmawrpson, LL.B. (N.Z.), LLM.,

S.J.D. (Mich.).

Through the centuries, countless wars have been
fought over religious questions. Religious freedom or
the ‘right to worship according to the dictates of
conscience was one of the most vital issues involving
governments and their citizens even before the rise
of Christianity. Religious toleration is one hallraark
of a democratic state.

Our laws, no less than the laws of other countries,
have been immeasurably influenced through the cen-
turies, 1ot only by the moral ideals of religious thought,
but also by current attitudes to religion and the
desirability or otherwise of extending toleration to
religious minorities.  Religious freedom has permeated
deep into the laws. -

Freedom. of religion refers to far more than the mere
right to attend a church of one’s own choosing. It
also embraces the right to practise one’s religious
beliefs in daily life, in the family, and in the community.

Where claims to religious freedom by one individual
or sect impinge on the activities and rights of other
members of society. (as they frequently do), the well-
being of society as a whole may be considered para-
mount. In short, freedom does not. mean licence.
Restrictions on the individual citizen’s right to govern
his activities solely according to the dictates of his
conscience have long been imposed by our laws.

But, - these points. can best be understood if we
examine the immediate impact of the principle of
religious freedom on our laws from the standpoint of
the individual himself, the family and the group.

INDIVIDUAL,

{1) Religious Tests. - :

Until early in the nineteenth century, English law
barred members of some religious denominations such
as Roman Catholics, Jews, and Unitarians from many
public offices.! At the present time, apart from the
requirement that the ruling Sovereign must join in
communion with the Church of England,? a religious
test is not imposed by New Zealand law as a qualifica-
tion for public office. It is not even necessary for
office-holders to subscribe to Christianity or to have a
belief in a Supreme Being.

(2) Competency .of Witnesses.

~We. are: inclined - to accept without question the
right of an agnostic or atheist to give evidence in any
Court.  But this privilege is a comparatively recent
development. = It was a rule of the common law that
persons of no religious belief were incompetent as
witnesses, the rationale being that they were incapable
of ‘acknowledging the obligation of an oath.®  This
position was not remedied in the United Kingdom

1 See generally Dicey’.é Law and Opinion in England (1905)
342-343, 13 Halsbury’s Laws of England, 3rd ed., 520 et seq.

* ‘Bill of Rights (1688) (1 Will. .and Mar. sess. 2 c. 2); Act
of Settlement (1700) (12 and 13 Will. 3 c. 2).

3 Atorney-General v. Bradlaugh (1885) 14 Q.B.D. 667 ; Nash
v. Al Khan (1892) 8 T.L.R. 444. And see 15 Halsbury’s
Laws of England, 3rd ed. 437n.

until the enactment of s. 1 of the Oaths Act 1888
(51 and 52 Vict. c. 46). - - - o

Nowadays, s. 4 of the Oaths and Declarations’ Act
1957 expressly provides that everyone is entitled as of
right to make his solemn affirmation instead of taking
an oath. This, of course, covers not only the person
who has no religious belief, but also anyone for. whom
the taking of an oath is contrary to his religious belief.

(8) Respect for Conscientious Scruples. ;
There are several areas where the laws make some
allowances for religious scruples, Coe

During the Second World War provision was made
not only for those persons who while unwilling o fight
actively were prepared to undertake humanitarian work
at the battle front, but also for others who for Teasons
of conscience bhelieved it to be wrong te take any part
in warfare.1 ‘ o S

Again, our laws expressly recognize .the ritualistic
kosher killing of stock intended for consumption by
orthodox Jews. In prescribing methods of slaughter-
ing stock at abbatoirs and slaughterhonses, regulations
under the Meat Act 1939 (Slaughter .of Stock Regula-
tions 1951, (S.R. 1951/178), Reg. 7) expressly provide
for the slaughter of stock by certain Jewish methods:

Another instance and one of more general application
is the right already noted to-make an affirmation
instead of taking an oath whetrever an oath is normally
required. o ' : : T

On the other hand, it is not a defence to a criminal
charge to assert that the act in question is one permitted
by the accused’s religion. = The oclassic example of
this was the conviction in the United States on chargds
of bigamy of several prominent leaders of the Church
of Jesus Christ of Latter-Day Saints, commonly known
as’ Mormons, despite the defence argument that-poly-
gamy was permitted by their religion.’ : * Angther

‘instance was the refusal of the English rulers in" Fidia

to countenance the custom of Hindu law requiring &
widow to be burnt on her husband’s funeral pyre.® -

It is a little more diffieult to -decide if a person is
entitled to refuse necessary medical treatment of
himself because of religious objection. Clearly, society
has an interest in the health and continued life of
every citizen as it evinces in s. 193. of the Crimes
Act 1908 by treating attempted suicide &s a . 'criine.
But it appears that refusal to submit to rhedichl
treatment, no matter how necessary, would not ameotnt
to attempted suicide. This is not because there is a
distinetion between active and passive behayiour—an
expert swimmer who fell into a river and who refused
to try to avoid drowning would be just as guilly of
attempted suicide as someone who deliberately jumped

in.  The reason is that to be convicted of attempted

4 National Service Emergency Regulations 1940; (8.R..1940/
117) Regs. 21 & 28a. . See, too, Military Training. Act. 1949
ss. 28 et seq.

5 Mormon Church v. U.S. (1889)
U.S. 98 (1878) ; U.S. 145. v o _

¢ Pollock’s Essays in Jurisprudence and Bthics (1882) 168-169.

136 US. 1; Reynoldev

EE—— - EE——
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suicide the accused must have intended committing
suicide. In our example, the intention is not to
commit suicide but merely to refuse medical treatment.

There are, however, some statutory provisions which
limit an individual’s right to refuse medical treatment
on religious grounds. Under ss. 7 and 16 of the
Tuberculosis Act 1920, a Medical Officer of Health
may require persons suffering from tuberculosis to
undergo treatment. Likewise, the Health Act 1956
.provides wide powers enabling the Medical Officer of
Health to deal with infections and notifiable diseases.
Venereal diseases are dealt with separately, and s. 88
of the Health Act 1956 specifically requires every
person who has reason to believe he is suffering from
venereal disease to undergo treatment.

These provisions are clearly aimed at the spread of
infection. There is, however, a further provision
imposed, not simply on this ground, but in the general
interests of society as a whole. TUnder s. 126 of the
Health Act 1956, a Magistrates’ Court may order
the committal to hospital of any aged, infirm, incurable
or destitute person found to be living in insanitary
“eonditions or without proper care and attention. An
Inspector of Health or constable may enforce the
order despite the objection of the person in respect
of whom it is made (s. 126 (3) ), and it would appear
to follow from the section that an order could be made
on the ground that the person was * without proper
-care and attention ” if he refused to undergo necessary
medical treatment.

(4) Blasphemous Libel.

In the interests of society, limitations are imposed
on the rights of individuals to attack other beliefs.
Thus, 8. 150 of the Crimes Act 1908 makes publication
of blasphemous libel a crime. It should be added
that it is not an offence to express in good faith and
in decent language, or to attempt to establish by
arguments used in good faith and conveyed in decent
language, any opinion on any religious subject
(s. 150 (3)).

The interesting point is that blasphemy apparently
applies only to attacks on Christianity.” This is due,
of course, to historical reasons, being based on the
ancient duty of the State to protect Christianity.
Nevertheless, there is at the present time an apparent
discrimination on this score against Judaism and other
non-Christian religions and one which is hardly in
keeping with our ideals of religious toleration.

(5) Restrictions on Sunday Trading.

Under s. 18 of the Police Offences Act 1927 and the
Shops and Offices Act 1955, Part I, restrictions are
placed on Sunday trading. These laws require the
observance of the first day of the week as a holiday
to the extent of prohibiting or limiting to a large degree
the carrying on of ordinary work, the cessation of
public amusements and the closing of shops and hotel
bars on that day.

It is difficult to state with assurance the theoretical
basis for these laws. Whatever it is, the laws weigh
more heavily on members of religious groups, such as
Jews and Seventh-Day Adventists who observe an-
other day in the week as their day of worship.  This

? See the definition of ‘' blasphemy” in 10 Halsbury’s
Laws of England, 3rd ed., 661. See, too, Re Bowman, Secular
Society Lid. v. Bowman [1915]} 2 Ch. 447, at 469, per Warrington
L.J.; and Pollock (op. cit.) at pp. 172-175.

is 80, whether the theoretical justification for the laws
is the religious one of observing Sunday as a day of
rest or the general principle that it i3 in the best
interests of society to have a regular day a week for
rest and recreation.

The answer to any complaint of discrimination in
the operation of these laws is, of course, that it is in
the interests of order and good government that all
citizens should, so far as possible, observe the same
day of rest and Sunday happens to suit the majority
of the people.

Faminy.
(1) Marriage.

Marriage has both a secular and a religious signifi-
cance. As a result, it possesses some unique character-
istics, even at the present day. And in earlier times
views on the divine nature of the marriage contract
permeated the laws to a much greater degree than is now
the case.

At common law, in order for a marriage to be valid
for all purposes, it had to be solemnized before a priest
in holy orders.® In early nineteenth-century England,
Roman Catholics, Presbyterians, and atheists alike had
to submit to the same marriage ceremony as Anglicans
—all marriages had to be performed by Anglican
priests in accordance with the rites of the Church of
England.® . This was monstrously unjust and the
position was remedied by the passage of the Marriage
Act 1836 (6 and 7 Will. IV c. 85).

New Zealand law provides for both religious and
civil ceremonies.'  As a result, a marriage solemnized
in accordance with the rites of any recognized religious
denomination is just as valid as a ceremony performed
by the Registrar.

But no additional legal significance is attached to
the religious marriage ceremony. Indeed, under s. 56
of the Marriage Act 1955, it is an offence to deny or
impugn the validity of a marriage recognized by law
or to allege that the issue of a lawful marriage are
illegitimate or born out of wedlock,

Likewise, capacity to marry and formalities of
marriage are determined by the general law and do
not depend on the religious affiliation of the parties.
No notice is taken of the attitude of any particular
religion to marriages in New Zealand of New Zealanders
within the prohibited degrees. Thus, on the one
hand, a marriage within the legally prohibited degrees
is void, even though a Papal dispensation is obtained.!
On the other hand, even if a dispensation is required
by the laws of the Roman Catholic Church for the
marriage of the parties (e.g. first cousins), the absence
of such a dispensation does not invalidate the marriage
as the parties are not within the legally prohibited
degrees.

Again, English law does not recognize a disability
to marry imposed by a religious doctrine.??  Thus,

8 R.v. Millis (1844) 1 O. Cl. & Fin. 534 ; Beamish v. Beamish
(1861) 9 H.L. Cas. 274.

? The only exceptions were when both parties to the marriage
were Quakers or Jews, in which case they could be married
by their own officers according to their own usages. See
Nathan v. Woolf (1899) 15 T.L.R. 250.

19 The Marriage Act 1955 provides for the solemnization of
marriages by an officiating minister (s. 31 and s. 10) or a
Registrar (s. 33) and special provision is made for the marriage
of Quakers (s. 32).

11 Pegl v. Peal [1931] P. 97 (nephew and aunt).

12 Chetti v. Chetti [1909] P. 67,
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no legal impediments would be placed 'upon the mar-
riages of monks and nuns.

The essence of the matter is that the validity of a
marriage depends upon the law of the country governing
the point rather than the religion of the parties3
In this respect, our law takes no account of a special
ability or disability of a personal. character imposed
by rules of a religious group to which either or both
of the parties belong.

(2) Treatment of Family.

By and large, an individual is entitled to indulge
masochistic inclinations.  But he cannot force his
family to adopt the same standards as he sets for
himself.

Thus, it is no defence to a charge of cruelty, whether
it be physical or mental cruelty, to proffer the excuse
that the accused’s actions simply accorded with his
religious beliefs. It is true that, by s. 38 of the
Infants Act 1908, a parent may administer punishment
to a child under his control. But the punishment
must be reasonable in all the circumstances and further-
more ss. 28 and 31 of the Infants Act 1908 provide
for punishment of persons wilfully ill-treating or
neglecting children in their charge.  The criminal
laws of assault also apply here in the usual way.

Again, s. 167 of the Crimes Act 1908 lays down that
it is the duty of the head of the family to provide
necessaries of life for children under sixteen years of age.
Likewise, criminal responsibility attaches to a person
who fails in his duty to provide persons in his charge
with the necessaries of life if death ensues or the life
of the other is endangered or his health permanently
injured (s. 166).

“ Necessaries ”’ certainly include medical treatment,
and it is no defence to a charge to reply on the accused’s
religious objections to medical treatment. It is
submitted, however, that these provisions would not
cover the position where a husband on religious grounds
refuses consent to a therapeutic abortion on his wife,
although it is known that his wife must die if the
operation is not performed. The reason is that the
decision involves the life of the unborn child and it
is not just the wife’s life which is at stake.

There are further limitations on freedom to practise
religious beliefs of this kind.  Apart from the provisions
of the Tuberculosis Act and the Health Act referred
to earlier, there is provision for the medical examina-
tion at public schools of school children,** and criminal
proceedings may be taken against a parent or guardian
who, despite notification that the child is suffering
from a serious disease or serious bodily defect, neglects
to obtain suitable medical or surgical treatment.®

While there is no express power to force a parent
to arrange for treatment, the Courts do, of course,
have power to deprive a parent of custody and to hand
over the child to the care of the State.1®

13 Where a foreign law is the proper law governing the
marriage our law will apply the foreign law and not New
Zealand law in order to determine the validity of the marriage—
see generally 7 Halsbury’s Laws of England 3rd ed. 91 et seq.

14" Bducation Act 1914 s. 134 ; Health Act 1956 s. 125.

15 Bducation Act 1914 = 135. See too Health Act 1956
s. 90 which imposes a duty on a person in charge of a child
under sixteen years suffering from venereal disease to have
the child treated by & registered medical practitioner.

18 Infants Act 1908 s. 6 and s. 31 ; Child Welfare Act 1925
8. 13 and s§31.

It need scarcely be stated that euthanasia is not
excusable on religious grounds.

(3) Divorce.

It has already been pointed out that the law does
not attach any particular significance to the religious
aspects and religious incidentals of the marriage
ceremony. This principle applies in the same way
in the field of divorce.

In the first place, a promise made by one party at
the time of marriage to abide by the divorce laws of a
particular religious denomination or simply never to
apply for a divorce is not binding in law. It is treated
as an agreement which is revocable at any time by
the promisor.

Secondly, a representation made at the time of
marriage by one party that he would always remain a
member of, or alternatively never join a particular
religious denomination, is not binding and if the promise
is broken, the other party is not entitled ipso facto
to a decree of nullity. This is so, even though a
ground for nullity is that the marriage was induced
by duress, mistake or fraud (s. 10 B of the Divorce
and Matrimonial Causes Act 1928). The reason is
that the essential element of a valid marriage in this
respect is a free consent 17 and here there would, in
fact, be a free consent even though one party might
have misrepresented or concealed facts which, if known
to the other, might have prevented the marriage.

(4) Religious Education of Children.

Over the years, dozens of cases have come before the
Courts involving the religious education of children.
There are three basic situations in which such disputes
arise : (i) in divorce or separation proceedings between
the parents ; (ii) where one parent is dead and that
parent’s relatives or representatives quarrel over the
religious instruction of the child with the surviving
parent ; (ili) where both parents are dead and the
dispute is between rival sets of relatives or personal
representatives.

It is not proposed to make an exhaustive analysis
of the cases. This is partly for considerations of
space and partly because the principles applicable to
the various circumstances have been clearly settled.
In short, in most cases, the difficulty is not so much
in deciding the principle involved so much as in applying
that principle to the particular circumstances.

The general principles applying in cases of this kind
may be briefly stated as follows :

(i) The paramount consideration is the welfare of
the child and all others are subject to this overriding
principle.’®  (ii) The father of a child, prima facie,
has a right to have the child brought up in his own
religion?® and this right continues until the child
attaing his majority.2?

(iii) An agreement by which the father has attempted
to divest himself of that right is unenforceable and
the father is free to change his mind at any time.%!

17 Latey on Divorce 13th ed. 17.

1% Guardianship of Infants Act 1908 8. 2.
[1925] A.C. 101 108.

12 In re Agar-Ellis (1878) 10 Ch.D, 49 ; In re Thomson (1911)
30 N.Z.L.R. 168; In re Corbett (1936] G.L.R. 676.

20 Jn re Agar-Ellis (1883) 24 Ch.D. 317 326.

21 Andrews v. Salt (1873) L.R. 8 Ch, 622 ; In re Levin [1891]
2 Ch. 299,

Ward v. Laverty
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(iv) That right continues after the father’s death,2?
and if he has left no directions on the subject it will
be presumed he wished to have the child educated in
his own religion even if this is contrary to the views
of the mother.23

(v) The father may lose that right (a) by his immoral
conduct ;2* (b) by the expression of opinions which
have an immoral or irreligious tendency ;% (¢) by
waiver or abdication of the right through allowing
his children to be brought up in another religion for a
considerable period.2¢

While it seems clear that these principles are deeply
embedded in our law, it is perhaps unfortunate that
in this area of family law, the principles and rules
have not followed the general trend towards giving
both parents equal rights and obligations. In other
areas of domestic relations such as custody and main-
tenance?” the tendency has been to raise the rights
and duties of the mother on to a plane with the father’s.

But, even if we accept the justification for the second
principle stated above, it is suggested that the third
and fourth principles exemplify an unnecessary solici-
tude for the father’s supposed religious feelings. So
far as the third principle is concerned, it is hard to
understand why the father should not be bound by
his contracts.  After all, the infant’s position is
protected by the first principle which makes the welfare
of the child the paramount and overriding consideration.

So far as the fourth principle is concerned, at least -

where the deceased father has left no directions as to
religious training, it is submitted that the Court shows
scant respect for the mother’s religious feelings in
preferring the father’s presumed feelings to her express
views ; particularly so where it grants custody of the
child to the mother and then directs that the child
be brought up in the father’s religion.

However, it would seem that the principles listed
above are deeply engrained in the law and that statutory
provision will have to be made if it is desired to give
mothers and fathers equal rights regarding the religious
education of their children.

22 Hawksworth v. Hawksworth (1871) 6 Ch. App. 339 ; In re
Austin (1865) 34 L.J. Ch. 499.

23 Re Newberry (1866) 1 Ch. 263 ; Hawksworth v. Hawks-
worth (supra); In re McSweeney, Fogarty v. Prouting [1943]
G.L.R. 239.

24 Shelley v. Westbrooke (1817) Jac. 266.

3 Thomas v. Roberts (1850) 3 De G. and Sm. 738 ;
Besant (1879) 11 Ch.D. 508.

%8 In re Newton (1896) 1 Ch. 740; Ward v. Laverty (supra);
In re McSweeney Fogarty v. Prouting (supra).

27 See generally Birks’s Legal Relationship of Parent and
Child (1952) 122 et seq. and 4bid. 105 et seq.

In re

“ Quasi-judieial.”—“ I would like, in the first place,
to associate myself with the critical observations made
by Lord Greene M.R., on the expression °quasi-
judicial * in Coplans v. King [1947] 2 All E.R. 393.
It is not to be found in the statements made in this
House and normally cited on this topic. I will not set
them out, but I have in mind the Earl of Selborn L.C.’s
opinion in Spackman v. Plumstead Board of Works
(1885) 10 App. Cas. 229, 240; Lord Loreburn L.C.’s
opinion in Board of Education v. Rice [1911] A.C. 179,
182; and that of Viscount Haldane L.C., in Local
Government Board v. Arlidge [1915] A.C. 120, 132, The

In cases involving the religious education of children,
the Courts are not concerned with the soundness of the
religious beliefs of the parents?®—the Courts will
respect the father’s wishes whether he is ‘* a Christian,
a Jew, a Parsee, a Mohammedan or a Buddhist 7’28
But while they will not distingnish between conflicting
pocitive religions, it appears that the Courts will
normally favour any religion as against atheism or
agnosticism,30

So far, we have been examining the rights of parents
to have their child brought vp in their religion. Parents
are, however, under no corresponding duty to provide
religious education for their children.3! On the other
hand, guardians are still under an obligation to give
their wards a moral and religious education.32

Problems of religious education may also arise on
an adoption. Here again, parental rights are fully
respected.3® A natural parent, under s. 7 (4) of the
Adoption Act 1955, may impose conditions with respect
to the religious denomination or practice of the appli-
cants for adoption or as to the religious denomination
in which they propose to bring up the child and before
making an interim or final order the Court must be
satisfied that these conditions are being complied
with (s. 11).

If the conditions were breached after an interim
order only had been made, that would, it is submitted,
be a grovnd, under s. 12, for revocation of the interim
order or for objection to the final order. If the breach
occurred after the final order was made then it may
be argued, in terms of 5. 20 (3) of the Adoption Act 1955,
that, in some circumstances, the Court would have
power to discharge the adoption order on the ground
that the adoption had been procured by reason of
mistake as to a material fact or in consequence of a
material misrepresentation to the Court or to any person
concerned. It is doubtful, however, if there would
be any effective remedy in such a case, particularly
if the breach occurred some years after the date of
the adoption order.

(To be concluded).

*% But cf. Thomas v. Roberts (1850) 3 De G. and Sm. 758.

2 In re Besant (1879) 11 Ch.D. 508 520 per James L.J.

3 See the cases cited in notes 24 and 25 (supra) and see,
too, In re McSweeney Fogarty v. Prouting note 23.

31 Simpson on the Law of Infants, 3rd ed., 1909, 157-158.

32 Jbid., 220.

3 Note, too, the duty of a Child Welfare Officer to observe
the instructions of a parent of a child committad to his care
as to the child’s religious education : Child Welfare Act 1925,
s. 14,

phrase  quasi-judicial ’ suggests that there is a well-
marked category of activities to which certain judicial
requirements attach. An examination of the cases
shows, I think, that this is not so. The Court has to
consider whether a Minister, tribunal or board has to
act ‘ judicially * in some respects and has failed to do so.
The respect in which he has to observe judicial pro-
cedure will depend on the statutory or other provisions
under which the matter arises.”—Lord Somervell of
Harrow in Vine National Dock Labour Board [1957]
A.C. 488, 510; [1956] 3 All E.R. 939, 950.

—
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DEATH DUTY AND GIFT DUTY.

Liability of Home Under Joint Family Homes Act and
of Proceeds of Its Sale.

By E. C. Apams, 1.8.0., LL.M.

I. Liability to Death Duty.

In the recent case of Milne v. Commissioner of Inland
Revenue (to be reported), Haslam J. discusses and
applies a rather obscure provision of the Estate and
Gift Duties Act 1955, and, for the first time, he con-
strues certain sections of that novel but very popular
Act, the Joint Family Homes Act 1950 and its amend-
ments, and explains and applies the modern doctrine
of equity with regard to disputes between the spouses
as to the beneficial ownership of the matrimonial home,
although in this case there never was any dispute
between the spouses themselves, the dispute being,
as to the quantum of death duty, between the executors
of the deceased wife and the Commissioner of Inland
Revenue.

In 1936, the deceased and her intended husband
purchased a house property on the mutual under-
standing that they were entering into a joint venture,
but shortly after their marriage the legal land transfer
title (for a stated reason which satisfied His Honour)
was put into the name of the wife alone, subject to a
mortgage raised to finance the deal. The husband
reduced the principal by payments totalling £300 and
paid £750 for alterations. The deceased with her own
moneys repaid the balance of £1,900, and the mortgage
was discharged on May 15, 1946.  In 1951, the husband
spent a further £1,028 on alterations to the house.
The total contributions of the husband were thus £2,078
and of the deceased £1,900. The husband paid all
outgoings, including all interest on the mortgage while
it was current. As His Honour observed : ““ The parties
thus almost achieved equality in their capital pay-
ments,”

On October 29, 1955, the deceased completed an
application in the prescribed form to register the
matrimonial home under the Joint Family Homes
Act 1950 and its amendments. At that time the
Joint Family Homes Amendment Act 1955 had just
come into force, removing any limitation on the value
of property which might be registered as a joint family
home. The value of the property was £7,000. On
November 10, 1955, the Joint Family Home Certificate
was duly issued and registered.

In assessing the deceased’s (i.e., the wife’s) estate for
death duty the Commissioner of Inland Revenue con-
cluded there was a presumption of advancement or gift
by the husband to the deceased in respect of any con-
tributions made by him to the residential property. In
holding that this presumption of advancement applied
to the circumstances of the case, the Commissioner was
following well-established principles of equity, exempli-
fied for example in the recent House of Lords case
Shephard v. Cartwright [1955) A.C. 431 ; [1954] 3 All
E.R. 649. There is a presumption of a gift from
hugband to wife where a husband transfers or causes
to be transferred property to his wife. In Moate v.
Moate [1948] 2 All E.R. 486, the presumption of in-

tended gift was applied to a purchase by an intending
husband in the name of an intended wife—the parties
at that time being engaged to be married. But the
point to be noted is that it is only a presumption which
may be rebutted by admissible evidence. As His
Honour observed in the course of his judgment :

In considering the relevant material, I must first examine
the evidence on the conduct and declarations of the parties
before or contemporaneons with the transaction itself:
Shephard v. Cartwright [1955] A.C. 431 ; [1954] 3 All E.R. 649.
Subsequent acts and declarations by a party are admissible
as evidence only against the party who made them, and not
in his favour: Snell’s Principles of Equity, 24th ed. 153.
Oral evidence of a party is admissible to prove his intention
at the time of the transaction : Knightv. Biss [1954] N.Z.L.R.
5.

Accordingly, the Commissioner made the alternative
contention that the husband’s contributions to the
purchase, maintenance, and improvement of the matri-
monial home were referable to the husbhand’s desire to
improve the home for himself and his family. No doubt
that, in making this alternative contention, the Com-
missioner had in mind the ruling of the Privy Council
in the New Zealand case, Finch v. Commissioner of
Stamp Duties (1929) N.Z.P.C.C. 600; In that case
the husband and wife were living together in a house
owned by the wife, and the husband had spent
a sum amounting to £1,982 in alterations and repairs to
that house. On this sum, the Commissioner of Stamp
Duties had claimed gift duty. But it seemed quite
plain to their Lordships on the facts found in that
case, that the payments made by the husband were not
referable to any intention of the husband of making a
gift to or improving the value of the estate of the wife,
but were referable to the desire of the husband to im-
prove the home in which he was living and in which
his children were being brought up, and accordingly
did not constitute either the intention of or in fact a
gift to the wife, but comprised merely a provision
made by him for his own enjoyment and benefit and
for the proper maintenance of his home and his children.

Accordingly, in the instant case the Commissioner of
Inland Revenue contended that the deceased wife,
by settling the matrimonial home as a joint family
home, had vested it in herself and her husband jointly
so that the beneficial interest passed to the husband
on her death, and accordingly he claimed that he was
entitled to bring the sum of £4,000 into the final balance
of the wife’s estate, pursuant to s. 5 (1) (e) of the Estate
and Gift Duties Act 1955. How was the sum of
£4.000 arrived at ? Well, the house was worth £7,000
at the material date, and under s. 16 of the Joint Family
Homes Act 1950, as enacted by s. 4 of the Joint Family
Homes Amendment Act 1952, and as amended by s. 6
of the Joint Family Homes Amendment Act 1955,
there is a maximum exemption from estate duty of
£3,000 in 1espect of a joint family home registered
under the Act.

It is interesting to observe that the Commissioner of
Inland Revenue disclaimed intention to invoke any

’
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of the other provisions of s. 5 (1) of the Estate and
Gift Duties Act 1955, and conceded that, if, at the outset,
the husband had an equitable half-interest as claimed,
he (the Commissioner) was concerned only with the
other half share for duty purposes.

Paragraph (i) of s. 5 (1) of the Estate and Gift Duties
Act 1955 sometimes worries practitioners as regards
joint family homes registered under the Joint Family
Homes Act 1950. That provision brings into the
death duty net :

Any property vested in the deceased and any other person
jointly and situated in New Zealand at the death of the
deceased, to the extent to which he had power up to the
time of his death to dispose of his beneficial interest therein,
if that interest passes or accrues by survivorship to any person
on the death of the deceased.

The words to be noted in this para. (i) are ““ /o the
extent to which he had power up to the time of his death
to dispose of his beneficial interest therein.”  Para-
graph (i) catches beneficial joint tenancies to which the
deceased did not contribute, as well as those to which he
did contribute, and was enacted to abrogate the ruling
of the Court of Appeal in In re Todd, In re Going,
Public Trustee v. Commissioner of Stamp Duties, [1951]
N.ZL.R. 144; [1950] G.L.R. 481.

In my book, Death and Gift Duties, 3rd ed. 333, 1
showed by an example that the Commissioner did not
invoke para. (i) in respect of a joint family home regis-
tered under the Joint Family Homes Act 1930, the
reason apparently being that neither spouse can of his
or her own volition deal with his or her beneficial half-
share in the home. As Haslam J. observed, the joint
tenancy created by registration under the Joint Family
Homes Act is a ““ special form of joint tenancy created
by the legislation.”

The executor of the estate of the deceased wife was
dissatisfied with the assessment of the Commissioner
and requested a case to be stated under s. 69 of the
Estate and Gift Duties Act 1955. By agreement, the
narrative of fact, as summarized in the Case Stated,
was supplemented by oral evidence.* The appellant
claimed that the husband had acquired an equitable
half share or interest in the property before the issue of
the Joint Family Home Certificate, and therefore that,
in computing the final balance of the estate, only £500
should be included in respect of the matrimonial home,
such sum being the value of the deceased’s alleged half
share therein—namely, £3,500 less the joint family
home exemption of £3,000.

In recent years, especially in England, there has been
a spate of what Hiz Honour terms the matrimonial
cases. He said:

While the scant evidence in some of the matrimonial cases
has necessitated decisions being reached on the basis of
** Palm-tree justice ”, the Courts have been careful not to
disturb legal or equitable rights: Barrow v. Barrow {1946)
N.Z.L.R. 438, Masters v. Masters [1954] N.Z.L.R. 82. . ..
The matrimonial cases therefore restate principles of general
application. After considering the evidence of the appellant
(1.e. the husband), whom I saw and heard as a witness, 1
find that the presumption of advancement has been rebutted.
I accept his testimony as completely reliable in essential
matters. Whether or not he had to meet the presumption
by a marked preponderance of evidence, or by some lower
degree of proof, I think that he has succeeded in so doing
with the result that until registration of the property as a
joint family home the deceased held it on trust for herself
and the appellant (her husband) equally.

-‘His Honour then turned to para. (e) of s. 5 (1) of the
FEstate and Gift Duties Act 1955, relied on by the Com-

SR e

missioner for his assessment. The material passago
of s. 5 (1) (e) reads :

Any property which the deceased has at any time . . .
caused to be transferred or vested in himself and any other
person jointly, so that the beneficial interest therein passes
or acerues by survivorship to any person on the death of the
deceased.

His Honour remarked on the dearth of authority in
New Zealand and in other countries where similar
legislation prevails. An examination of the leading
text-books appears to confirm this. There are, for
example, very few cases mentioned in Green on Death
Duties, 4th ed., on the corresponding provision in the
United Kingdom. At p. 131, the learned author
says :

Under the present head the basis of liability is that the
property was provided or purchased wholly or pro fanto, by
the deceased. It is a further condition of liability that
there shall be some benefit by survivorship on his death, but
the extent of such benefit is not in point. If the beneficial
interest in some part of the property passes or accrues, the

whole, or so much as the deceased provided or purchased,
is in strictness taxable.

His Honour said :

The object of the paragraph was to make assessable for
death-duty purposes any property alienated by the deceased
into the joint names of himself and any other person, in such a
way that on the death of the deceased the beneficial interest
passed to that other person. The section is directed at
beneficial interests. For the Commissioner, it was sub-
mitted that the registration of the property as a joint family
home necessarily meant that the deceased caused it to be
transferred to or vested in herself and the appellant jointly,
and that, in consequence, the beneficial interest therein
passed or accrued by survivorship to the appellant (ie., the
husband) on the death of the deceased. I think, however,
that for para. (e) of the subsection to apply, the transfer or
vesting must of itself cause the beneficial interest to pass or
accrue by survivorship. In this case, as a result of my
findings of fact, the only beneficial interest which in my
view could possibly pass or accrue by survivorship in 1955
was the equitable half share of the deceased in the property.
The appellant at that date already was entitled to the other
beneficial half interest, of which he was not deprived by
registration of the property as a joint family home.

His Honour had then to turn to s. 16 of the Joint
Family Homes Act 1950, as enacted by s. 4 of the Joint
Family Homes Amendment Act 1952, and as amended
by s. 6 of the Joint Family Homes Amendment Act
1955. That now reads as follows :

Where any joint tenant of any joint family home dies
during the lifetime of the other joint tenant and, except for
this section, the value of the joint family home or of any
interest therein would form part of the dutiable estate of the
deceased joint tenant for the purposes of the Death Duties
Act 1921, that value shall be deemed not to form part of that
dutiable estate unless it exceeds three thousand pounds in
which case it shall be deemed not to form part of that dutiable
estate to the extent of three thousand pounds.

This paragraph expressly covers both total owner-
ship on the part of the deceased, and also any “ interest
therein owned by the deceased at the date of death.
His Honour thought that in the instant case the wife
had vested in the husband the rights of a joint tenant
under the Joint Family Homes Act 1950 in respect
only of her half beneficial interest in the property, and
no more. There is nothing elsewhere in the Joint
Family Homes Act 1950 which affects that conclusion.
His Honour turned to s. 7 (1) (b) of the 1950 Act as
showing the effect of registration. This paragraph is as
follows :

* There was & similar agreement in Robertson v. Commissioner
of Inland Revenue (to be reported).
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The New Zealand GRIPPLED

ITS PURPOSES

The New Zealand Crippled Children Society was formed in 1985 to take
up the cause of the crippied child—to act a8 the guardian of the cripple,
and fight the handicaps under which the crippled child labours; to
endeavour to obviate or minimize his disability, and generally to bring
within the reach of every cripple or potential cripple prompt?and
efffcient treatment,

ITS POLICY

(a) To provide the same opportunity to every crippled boy or girl as
that offered to physically normal children; (b) To foster vocational
training and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the community ; (¢) Preven-
tion in advance of crippling conditions as a major objective; (d) To
wage war on irfantile paralysis, one of the principal causes of erippling :
(¢) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Societies, and assist where possible.

1t Is considered that there are approximately 6,000 crippled children
in New Zealand, and each year adds a number of new cases to the
thousands already being helped by the Society.

Members of the Law Society are invited to bring the work of the
N.Z. Crippled Children Soclety before clients when drawing up wills
and advising regarding bequests. Any further information will
gladly be given on application.

MR. €. MEACHEN, Secretary, Executlve Couneil

EXECUTIVE COUNCIL

SIr CHARLES NORWOOD (President), Mr. G. K. HANSARD (Chairman),
SIR JoEN ILOoTT (Deputy Chairmaun), Mr. H, E You~g, J.P., Mr.
ALBXANDER GILLIES, Mr. L, SINCLAIR THOMPSON, Mr, FRANK R. JoNEs,
Mr, ErRic M. HODDER, Mr. WYVERN B. HUNT, SIR ALEXANDER
ROBERTS, Mr. WALTER N. Norwoon, Mr. J, L, SUTTON, Mr. G. J.
PARK, Dr.G. A. Q. LENNANE, Mr. L. G. K. STEVEN, MR. B, PINDER,
Mr. F. CAMPBRLL-SPRATT.

GHILDREN SOGIETY (lnc.)

Box 5006, Lambton Quay, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Bach Branch udministers its own Funds)

AUCKLAND .. . .
CANTHRBURY AND WEST COAST
SOUTH CANTERBURY

. P.0. Box 2100, Auckland
P.0. Box 2035, Christchurch
P.0. Box 125, Timaru

DUNEDIN P.0. Box 483, Dunedio
GISBORNE .. P.0. Box 15, Gishorne
HAWKE'S Bay P.0. Box 377, Napler
NELSON P.0. Box 188, Nelson

NEW PLYMOUTH ..
NoORTH OTAGO

P.0. Box 324, New Plymouth
P.0. Box 304, Oamaru

MANAWATU P.O. Box 299, Palmerston North
MARLBOROUGH P.0. Box 124, Blenheim
S0UTH TARANAKI P.O. Box 148, Hawera
SOUTHLAND P.O. Box 169. Invercargill
STRATFORD P.0. Box 83, Stratford
WANGANTI P.0. Box 20, Wanganui
WAIRARAPA .. P.0. Box 125, Masterton
WELLINGTON P.0. Box 7821, Wellington, E.4
TAURANGA P.0. Box 340, Tauranga

COOK ISLANDS C/o MRS. ELSIE HALL, ISLAND MERCHANTS LTD.,
Rarotonga

Actrve Hep in the fight against TUBLRIULOSIS

OBJECTS : The principal objects of the N.Z. Federa-
tion of Tuberculosis Associations (Inc.) are as follows :

1. To . establish and maintain in New Zealand a
Federation of Associations and persons interested in
the furtherance of a campaign against Tuberculosis

2. To provide supplementary assistance for the benefit,
comfort and welfare of persons who are suffering or
who have suffered from Tuberculosis and the de-
pendants of such persons.

A WORTHY WORK TO

3. To provide and raise funds for the purposes of the
Federation by subscriptions or by other means.

4. To make a survey and acquire accurate informa-
tior and knowledge of all matters affecting or con-
cerning the existence and treatment of Tuberculosis.

5. To secure co-ordination between the public and
the medical profession in the investigation and ireat-
ment of Tuberculosis, and the after-care and welfare
of persons who have sufferedIfrom the said digease.

FURTHER BY BEQUEST

Members of the Law Society are invited to bring the work of the Federation before clients
when drawing up wills and giving advice on bequests. Any further information will be
gladly given on application to :—

HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERGULOSIS ASSNS. (INC.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. ‘
Telephone 40-959.

OFFICERS AND EXECUTIVE COUNCIL:

,Prles;identb: Dr. Gordon Rich, Christchurch.
Ewecutive : €. Meachen (Chairman), Wellingtor.:

Dr. J. Connor, Ashburton Town and County.

H. J. Gillmore, Auckland.

Dr. Gordon Rich, Canterbury and West Coast.’
" M. J. Keeling, Qisborne and East Coast.

L. Beer, Hawke's Bay.

Dr. J. Hiddlestone, Nelson.

A. D. Lewis, Northland.

W. R. Sellar, Otago.

L. V. Farthing, South Canterbury.
C. M. Hercus, Southland.

L. Cave, Taranaks.

A. T. Carroll, Wairoa.

4. J. Ratliff, Wanganus.

Hon. Treasurer : H, H. Miller, Wellington.
Hon. Secretary ; Miss F. Morten Low, Wellington.
Hon. Solicitor : H, E. Anderson, Wellington.
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A worthy bequest for
YOUTH WORK . . .

THE
Yo Mo Co Ao
THE Y.M.C.A.'s main object is to provide leadership
training for the boys and young men of to-day . .. the
future leaders of to-morrow. This is made available to
youth by a properly organised scheme which offers all-
round physical and mental training . . . which gives boys

and young men every opportunity to develop their
potentialities to the full.

The Y.M.C.A. has been in existence in New Zealand
for nearly 100 years, and has given a worthwhile service
to every one of the thirteen communities throughout
New Zealand where it is now established. Plans are in
hand to offer these facilities to new areas . . . but this
can only be done as funds become available. A bequest
to tho Y.M.C.A. will help to provide service for the youth
of the Dominion and should be made to:—

THE NATIONAL COUNGIL,
Y.M.C.A.’s OF NEW ZEALAND,

114, THE TERRACE, WELLINGTON, or
YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION

G1¥yTs may also be marked for endowment purposes
or general use.

=y’ The Young Women's Ghristian

Association of the Gity of
Wellington, (Incorporated).

% OUR ACTIVITIES:

(1) Resident Hostels for Girls and a Transient
Hostel for Women and Girls travelling.

(2) Physical Education Classes, Sport Clubs,
and Special Interest Groups.

(3) Clubs where Girls obtain the fullest

appreciation of the [oys of friendship and
service,

% OUR AIM as an Undenominational Inter-

national Fellowship is to foster the Christ-
ian attitude to all aspects of life.

% OUR NEEDS:

Our present building Is so Inadequate as
to hamper the development of our work.

WE NEED £50,000 before the proposed
New Building can be commenced.

General Secretary,
Y wW.CA4.,
5, Boulcott Street,
Wellington.

President :

Her Royal Highness,
The Princess Margarer.

Patron :
Her Majesty Queen Elizabeth,
the Queen Mother

N.Z. President Barnardo Helpers’ [l
League :

Her Excellency Viscountess
Cobham

A Loving Haven for a Neglected Orphan.

DR. BARNARDO'S HOMES

Charter: ‘“ No Destitute Child Ever Refused Ad-
mission.”

Neither Nationalised nor Subsidised. Still dependent
on Voluntary Gifts and Legacies.

A Family of over 7,000 Children of all ages.

Every child, including physically-handicapped and
spastic, given a chance of attaining decent citizen-

ship, many winning distinction in various walks of
life.

LEGACIES anp BEQUESTS, N0 LONGER SUBJECT
T0 SUCCESSION DUTIES, GRATEFULLY RECEIVED,

London Headguarters : 18-26 STEPNEY CAUsEWAY, E.1
N.Z. Headquarters : 62 THE TERRACE, WELLINGTON.

For further information write
Tue Szenmrairy, P.O. Box 8989, WiLLINGTON.

@he igngﬁ" Brigade

OBJECT

“The Advancement of Christ’s
Kingdom among Boys and the Pro-
motion of Habits of Obedience,
Reverence, Discipline, Self Respect,
and all that tends towards a true
Christian Manliness.”

Founded in 1883—the first Youth Movement founded.
Is International and Interdenominational.

The NINE YEAR PLAN for Boys . . .

9-12 in the Juniors—The Life Boys.
12-18 in the Seniors—The Boys’ Brigade.

A character building movement.

FORM OF BEQUEST:

“] GIVE AND BEQUEATH unio the Boys’ Brigade, New
Zealand Dominfon Councll Incorporated, National Chambers,
22 Customhouse Quay, Wellington, for the general purpose of the
Brigade, (here insert details of legacy or bequest) and I direct that
the receipt of the Secretary for the time being or the receipt of
any other proper officer of the Brigade shall be a good and
sufficient discharge for the same.”

For information, writs to—
THR SECRETARY,
P.0. Box 1403, WELLINGTON,

—
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(b) Subject to the provisions of this Act, the husband
and wife on whom the land is settled shall become the legal
and beneficial owners of the land as joint tenants subject to
all mortages, charges, encumbrances, estates, and interests
then affecting the land; and, if the husband and wife are
not already registered as proprietors of the land as joint
tenants, the land shall thereupon vest in them as joint
tenants without transfer or conveyance, but subject to all
mortgages, charges, encumbrances, estates, and interests
then affecting it.

His Honour thought that this paragraph contemplated
the preservation of equitable estates and interests
affecting the land at the date of registration. In the
present case, as from the date of the purchase, the
wife and the husband had equal equitable interests in
respect of the property. If they had already been
registered as joint tenants thereof, registration would
have done no more than make them joint tenants
“subject to the provisions of ”’ the Joint Family
Homes Act. In either event the parties became joint
tenants ‘ subject to the provisions” of the Act and
henceforth held the property in the special form of
joint tenancy created by the legislation.

Accordingly His Honour held that the Commissioner,
in computing the final balance of the wife’s estate,
was entitled to include in respect of the joint family
home not the full sum of £4,000 as claimed by him
but only the sum of £500. One half of the capital
value of the home was £3,500, and the taxpayer was
entitled to an exemption in respect thereof of the full
sum of £3,000, as provided by the provisions of the
Joint Family Homes Act as herein explained.

II.—Liability to Gift Duty.

The Joint Family Homes Act 1950 is:

An Act to Provide for Joint Family Homes and for Exemp-
tions from Gift Duty, Death Duty, and Stamp Duty in re-
spect thereof.

Exemptions from gift duty are set out in 8. 15 of the
Joint Family Homes Act 1950. Broadly speaking,
the principles relating to gifts arising from the creation,
or the cancellation of, or the sale of property forming
part of a joint family home are that a settlemnent of
land as a joint family home or any re-vesting of the
land on the cancellation of a Joint Family Home Certifi-
cate is not deemed to be a gift ; but any disposition of
the proceeds of sale or other disposition of the property
registered as a joint family home is deemed to be a
gift to the extent to which the husband or wife, as the
case may be, receives and retains any amount in excess
of the amount to which that person would have been
entitled if the property had not been settled as a joint
1amily home.
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We all know, I think, that no gift duty is payable on
the creation or cancellation of a joint family home
under the Act. But do we always remember that gift
duty may be payable on the proceeds of the sale or
other disposition of a “ joint family home * unless the
status quo ante is restored in respect of the moneys
thereupon arising ¢ I think that the spouses them-
selves, unless they have quarrelled, think that each is
entitled to an equal share of those moneys whether or
not their beneficial shares were equal at the date of the
registration of the joint family home certificate. (We
have seen that in Milne’s case (supra) the shares of
the spouses were equal at that date, but that is not
the normal case. In most cases, the husband alone
is the settlor: in some the wife is). And I do not
think that land agents all realise the implications
of the liability to gift duty, and that the statement
in an agreement for sale and purchase by husband and
wife as purchasers that they are to own equally or
jointly is not of itself registration under the Joint
Family Homes Act 1950, the procedure prescribed
thereunder not being capab}e of being short-circuited.

Let us take the following example which may readily
happen in practice.

The matrimonial home is solely, both legally and
beneficially, owned by the husband alone. The wife
gets to hear of the benefits of registration under the
Joint Family Homes Act, and the husband consents
to apply for registration thereunder. The home is .
duly registered under the Act. The parties subse-
quently decide to sell the home and with the proceeds
thereof to purchase another one. The home is sold
and the proceeds banked in the joint names of the
husband and wife.

This will constitute a gift by the husband to the wife
of one-half the proceeds of the sale, and, in due course,
when the District Commissioner of Stamp Duties gets
to hear of the transaction, an assessment of gift duty
will be issued by him. Perhaps, however, on the sale
the proceeds thereof are correctly banked to the credit
of the husband settlor alone. But the parties may
eventually go to a land agent and purchase another
house and unaware of the dangers thereof the agent
preparing the agreement may show the spouses as
purchasing equally or jointly : this attempt at short-
circuiting the Joint Family Homes Act will also involve
the parties in a claim for gift duty.

It appears to the writer of this article that this
feature of joint family home law constitutes a trap
for the unwary, and is perhaps not so well-known as it
ought to be.

Objects of Judicature Aet.— “ One of the chief objects
of the Judicature Acts was to secure that, wherever a
Court can see in the transaction brought before it that
the rights of one of the parties will or may be so affected
that under the forms of law other actions may be
brought in respect of that transaction, the Court shail
have power to bring all the parties before it, and
determine the rights of all in one proceeding. It is
not necessary that the evidence in the issues raised by
the new parties being brought in should be exactly

the same ; it is sufficient if the main evidence, and
the main inquiry, will be the same, and the Court
then has power to bring in the new parties, and to
adjudicate in one proceeding upon the rights of all the
parties before it. Another great object was to diminish
the cost of litigation. That being so, the Court ought
to give the largest construction to those Acts in order
to carry out as far as possible the two objects I have
mentioned.”—Lord Esher M.R. in Byrne v. Diplock
(1889) 22 Q.B.D. 657, 666.

—
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TOWN AND COUNTRY PLANNING APPEALS.

Ashburton Borough v. Minister of Works.
Town and Country Planning Appeal Board. Ashburton. 1958.
November 3.

Zoning—Railway Rescrve zoned as Parking Space for Off-
street Parking—Reserce leased by Railways Department to Com-
merctal Firms having Railway Siding Access to Railway Yards—
Present Use of Value to Commercial Undertakings—Proposed
Zoning Prematurc—Toun and Country Planning Act 1953,
ss. 210, 26 (2a).

Appeal by the Ashburton Borough, whose proposed district
scheme, as publicly notified, zoned a Railway reserve owned
by the Railways Department on the west side of the South
Island Main Trunk Railway line extending from North to South
for four blocks from Havelock St. to Kermode St., as parking
space for off-street parking. The land in question was leased
by the Railways Department to various commercial firms
with premises on West St.; and two of these firms, as well as
three other firms, had railway-siding access across West St.,
connecting their business premises with the Railway yards.

The judgment of the Board was delivered by

Remp S.M. (Chairman). The proposal to zone this area
for off-street parking is premature. As it is used at present,
it is of considerable value to the commercial undertakings
which at present have the use of it, and that present use should
not be disturbed. It may well be that when the Borough
Council’s scheme comes up for its first five-yearly revision,
the situation may have changed and it may be necessary to
make some provision for off-street car parking in this locality.

Appeal dismissed.

Ashby Bros. Ltd. v. Waimairi County.
Town and Country Planning Appeal Board. Christchurch.
1958. September 1.

Shingle Pit—Application for Permit to establish Pit on Sixty
Acres of Land—Area zoned as ‘° Rural ’—Area not economic
Farm Unit in Itself—Isolated Pocket of Rural Land—Potential
Value for Food Production—Retention for Such Purpose in
Public Interest—Town and Country Planning Act 1953, s. 338.

Appeal by a company carrying on business as suppliers of
gravel, road metal, otc., and operating a shingle pit at
Wairakei Road. This pit had an estimated life of approximately
ten to twelve yours and the company, looking to the future had
been endeavouring to find another site for its operations to
which it could transfer its plant when the present pit was
oxhausted. The company obtained an option over an area
of land off Waimakariri Road comprising some sixty acres,
and it applied to the Council for permission to establish a shingle
pit on this property.

This application was declined under s. 38 of the Act on the
grounds :

1. The land was in an area which under the Council's un-
disclosed district scheme is zoned as ‘‘rural’ and the com-
pany’s industry could only be a conditional use thereon.

2. This type of industry could not comply with the conditions
relating to conditional uses in rural zones as set out in the
Council’s proposed Code of Ordinances.

3. That it would not be in the public interest for the Council
to consent to this land use. In its reply to the appeal, the
Council claimed that the establishment of a shingle pit would
detract from the amenities of the neighbourhood likely to be
provided or preserved under its undisclosed district scheme and
also that the establishment of a shingle pit would be a detri-
mental work as the land was farming land.

The judgment of the Board was delivered by

REerp 8.M. (Chairman). 1. On the evidence this 60 ac. of
land is not an economic farm unit in itself, it is light land and
without irrigation it would be restricted to use as grazing land,
though it could be made to produce crops of any kind by using
irrigation, though this would probably be a costly matter.

There is evidence that under good husbandry it would be
capable of carrying the equivalent of three ewes per acre.

There was no evidence to support the claim that the establish-
ment of a shingle pit on this site would detract from the
amenities of the neighbourhood. It is an isolated pocket of
rural land adjoining an area zoned for industrial use and an
area of old river bed controlled by the Catchment Board having
no actual or potential productive value.

It is a well-established town-and-country-planning principle
that encroachment for urban or industrial use on rural lands
capable of being used for productive purposes is to be avoided
wherover and whenever possible. Although the property
under consideration here may not have, at the present time, a
high productive value for farming purposes, nevertheless it has
a potential value and that potentiality should be maintained
for as long as possible. S

The Board is aware from evidence given in other appeals
that there has already been a substantial encroachment of
urban residential development in the Waimairi County into
land having an actual or potential value for food production
and it considers the retention of such land for that purpose is
of the greatest importance in the public interest.

Appeal disallowed.

Caldwell ». Rotorua County.

Town and Country Planning Appeal Board. Rotorua. 1958.
September 24.
Zoning—Property zoned ‘ Rural’—Objection by Property-

owners in Area requiring Zoning as ‘° Residential ’~—Other
Nearby Residential Subdivisions wn Locality approved Defore
Commencement of Current Statute—Adequate Provision made for
County’s Foreseeable Urban Population Needs—Town and Couniry
Planning Act 1953, s. 23. -

Appeal by the owner of a property situate on Sunset Road
in the County of Rotorua being Lot 2 on Deposited Plan 36010
being part Kaitao Rotohokahoka 2 of Block IX Horohoro
Survey Distriet, and by his wife. They were the joint owners
of a property on the opposite side of Sunset Road being part
Kiatao Rotohokahoka 3C 2 B Block 1V Horohoro Survey
District the two properties having & combined area of 24 ac.
1 ro. 16 pp. These properties were zoned as ‘* Rural ”’ under
the Respondent Council’s proposed district scheme.

The appellants lodged an objection under s. 23 of the Act
against the zoning of their land claiming that it should be
zoned as ‘‘ residential A.”

The Council disallowed the ‘objection and this appeal fol-
lowed.

The judgment of the Board was delivered by

REem S.M. (Chairman). 1. It was contended for the appel-
lants that as there are other residential subdivisions in this
locality some of which have been built on to a certain extent,
the granting of this appeal would enable the appellants to
subdivide their properties for residential use and that such
subdivision would be a logical addition to or extension of an
existing residential use but these other subdivisions were ap-
proved before the Town and Country Planning Act, 1953 came
into force and could not have been prohibited by the Council.
They are examples of sporadic urban development in a rural
area—a type of development which is contrary to town and
country planning prineiples.

2. The Council’s scheme makes adequate provision in the
areas zoned as ‘‘ residential *’ for the foreseeable urban popula-
tion needs of the County for many years to come.

3. Evidence was submitted, as part of the appellants, case,
that there is in and around Rotorua an unsatisfied demand for
low-priced sections for residential purposes, but such & demand
is in no way peculiar to Rotorua; sporadic urban -develop-
ment in rural areas is not the answer to that problem.

The Board does not propose to embark on an examination
of the economic difficulties confronting would be home-owness.

The Board takes the view that, although this land may
ultimately be used for residential purposes its subdivision for
that purpose at present is premature. Coa
Appeal dismissed.
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WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Chairman : REv, H. A, CHILDS,
Vicar oF ST. MARvs, KARORL

Tur BoARD solicits the support of all Men and Women of
Goodwill towards the work of the Board and the Societies
affiliated to the Board, namely :—

All Saints Children’s Home, Palmerston North.

Anglican Boys Homes Society, Diocese of Wellington,
Trust Board : administering a Home for Boys at “Sedgley,”
Masterton.

Church of England Men’s Society : Hospital Visitation.
“ Flying Angel ” Mission to Seamen, Wellington.
Girls Friendly Society Hostel, Wellington.

St. Barnabas Babies Home, Seatoun.

St. Marys Guild, administering Homes for Toddlers
and Aged Women at Karori.

Woellington City Mission.

ALL DONATIONS axp BEQUESTS MOST
GRATEFULLY RECEIVED.

Donations and Bequests may be earmarked for any
Society affiliated to the Board, and residuary bequests
subject to life interests, are as welcome as immediate gifts.

Full information will be furnished gladly on application to ;

Mrs W. G, BEAR,
Hon. Secretary,
P.0. Box 82, Lower HuTT.

SOGIAL SERVIGE COUNGIL OF THE
DIOGESE OF CHRISTCHURCH.

INCORPORATED BY AcCT OF PARLIAMENT, 1952

'CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden : The Right Rev. A. K. WARREN, M.C.. M.A.

Bishop of Christchurch

The Council was constituted by a Private Act and amalga-
mates the work previously conducted by the following
bodiag :—
St. Saviour’s Guild.
The Anglican Society of Friends of the Aged.
St. Anne’s Guild.
Christchurch City Mission.
The Council’s present work is :—
1. Care of children in family cottage homes.
2. Provision of homes for the aged.
3. Personal care of the poor and needy and rehabilita-
tion of ex.prisoners.
4. Personal case work of various kinds by traired
social workers.

Both the volume and range of activities will be ex-
panded as funds permit.

Solicitors and trustees are advised that bequests may
be made for any branch of the work and that residuary
bequests subject to life interests are as welcome as
immediate gifts. .

The following sample form of bequest can be modified
to meet the wishes of testators.

“1 give and bequeath the sum of £ to
the Secial Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

THE
AUCKLAND
SAILORS’
HOME

Established—1885

ane ‘g_nn

Supplies 15,000 beds yearly for merchant and
naval seamen, whose duties carry them around the
seven seas in the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

@® General Fund
@ Samaritan Fund
@ Rebuilding Fund

Enguivies much welcomed:

Management : Mrs, H. L. Dyer,
'Phone - 41-289,
Cor. Albert & Sturdee Streets,
AUCKLAND.

Alan Thomeson, J.P., B.Com.,
P.0. BOX 700,
AUCKLAND.
Phone - 41.934

Secretary

DIOCESE OF AUCKLAND

T'hose desiring to make gifts or bequests to Church of England
Institutions and Special Funds in the Diocese of Auckland
have for their charitable consideration :—

The Central Fund for Church Ex-

The Cathedral Building and En-
tension and Home Mission Work.

dowment Fund for the new
Cathedral.

The Ordination Candidates Fund
for assisting candidates for
Holy Orders.

The Maorl Mission Fund.
Auckland City Mission (Inec.),

Grey’s Avenue, Auckland, and
also Selwyn Village, Pt. Chevalier

The Orphan Home, Papatoetoe,
for boys and girls. .

The Henry Brett Memorial Home,
Takapuna, for girls.

The Queen Vietoria School for
Maori Girls, Parnell.

St. Mary’s Homes, Otahuhu, for )
St. Stephen’s School for Boys,
young women. Bombay,

The Diocesan Youth Council for

%‘un dkay Schools and  Youth The Missions to Seamen— The Fly-
york.

ing Angel Mission, Port of Auck-
land.

The Girls’ Friendly Sotgety, Welles-

The Clergy Dependents’ Benevoleut
ley Street, Auckland. Fund,

FORM OF BEQUEST.

I GIVE AND BEQUEATH to (e.g. The Central Fund of the
Diocese of Auckland of the Church of England) the sum of
£ to be used for the general purposes of such
Jund OR to be added to the capital of the said fund AND 1
DECLARE that the official receipt of the Secretary or Treasurer
for the time being (of the said Fund) shall be a sufficient dis-
charge to my trustees for payment of this legacy.
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Charities and Charitable Institutions

HOSPITALS -

HOMES -

ETC.

The attention of Solicitors, as Executors and Advisers, is directed to the claims of the institutions in this issue :

BOY SCOUTS

There are 22,000 Boy Scouts in New
Zealand. The training inculcates truthful-
ness, habits of observation, obedience, self-
reliance, resourcefulness, loyalty to Queen
and Country, thoughtfulness for others.

It teaches them services useful to the
publie, handicrafts useful to themselves, and
promotes their physical, mental and spiritual
development, and builds up strong, good
character.

Solicitors are invited to COMMEND THIS
UNDENOMINATIONAL ASSOCIATION to clients.
A recent decision confirms the Association
as a Legal Charity.

Offictal Designation :

The Boy Scouts Association of New Zealand,
161 Vivian Street,
P.0. Box 6355,
Wellington, C.2.

PRESBYTERIAN SOCIAL SERVIGE

Costs over £200,000 a year to maintain
18 Homes and Hospitals for the Aged.
16 Homes for Dependent and Orphan Children.
General Social Service including :—
Unmarried Mothers.
Prisoners and their Families.
Widows and their Children.
Chaplains in Hospitals and Mental
Institutions.

Official Designations of Provincial Associations :—

“The Auckland Presbyterian Orphanages and Social
Serviee Association (Ine.).” P.0. Box 2035, AUcCk-
LAND.

“ The Preshyterian Social Service Association of Hawke's
Bay and Poverty Bay (Ine.).” P.0. Box 119,
HAVELOCK NORTH.

« Preshyterian Orphanage and Social Service Trust Board.”
P.O. Box 1314, WELLINGTON.

““The Christchurch Presbyterian Social Service Associa-
tion (Ine.) ” P.O. Box 1327, CHRISTCHURCH.

* South Canterbury Presbyterian Social Service Associa-
tion (Ine.).” P.O. Box 278, TiMARU.

“ Preshyterian Soclal Service Association.” P.O. Box 374,
DUNEDIN.

“The Presbyterian Social Service Association of South-
land (Inc.).” P.O. Box 314, INVERCARGILL.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

A chain of Health Camps maintained by
voluntary subscriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children. Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under
medical and nursing supervision. The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Donations this
Dominion-wide movement for the better-
ment of the Nation.

KING GEORGE THE FIFTH MEMORIAL
CHILDREN'S HEALTH CAMPS FEDERATION,

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

“1 GIVE AND BEQUEATH to the NEW
ZEALAND RED CROSS SOCIETY (incor-
porated) for :—

The General Purposes of the Society,

the sum of £................... (or deseription of
property given) for which the receipt of the
Secretary-General, Dominion Treasurer or
other Dominion Officer shall be a good
discharge therefor to my trustee.”

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colour or

reed.
P.0. Box 5013, WELLINGTON" ¢ eed
CLIBNT : *“ Then, I wisb to include in my Will a legacy for The British and Foreign Bible Society.”
SOLICITOR : * That’s an excellent idea. The Bible Society has at least four characteristics of an ideal bequeat.”
MAK' NG CLIBNT ¢ * Well, what are they ? ™

SovIcITOR: *“ It's purpose is definite and unchanging—to circulate the Scriptures without either note of comment.

Its record is amazing——since its inception in 1804 it has distributed over 600 million volumes. Its scope
A iz far reaching—it broadcasts the Word of God in 844 languages. Its activities can never be superfluous—
man will aiways need the Bible.”
CLIENT “You ex&m- my views exactly: The Society deserves a substantial legacy, in addition to one’s regular
WI LL contribution.”

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z,
P.0. Box 930, Wellington, C.1.

—




March 24, 1959

NEW ZEALAND LAW JOURNAL 77

Evans ». Mount Wellington Borough.

Town and Country Planning Appeal Board. Auckland.
July 4.

1958.

Butlding Permit—Workshop Additions—Workshop adjoining
Duwelling—°° Back Yard > Business detracting from Amenities of
Residential Area—Town and Country Planning Act 1953, 8. 38 (8).

Appeal by husband and wife, the joint owners of a freehold
property situated at No. 7 Harding Avenue, Panmure, upon
which was erected a house property and certain outhouses
used as a workshop.

This workshop had an area of 464 square feet and wood-
working machinery was installed therein. For some time
the appellant carried on the business of manufacturing step
ladders, and fire screens as & spare time occupation, but some
twelve months ago he decided to carry on this work as a full-
time business. He found himself with insufficient work room
and storage space so he started to make extensions to the build-
ing without first obtaining the requisite building permit. He
was prosecuted for building without & permit and convicted.
He then applied to the respondent Council for a permit for the
erection of additions to his workshop to cover an additional
480 square feet. This permit was refused. The property was in
an area zoned as “‘ residential ” under the Council’s undis-
closed district scheme and under the provisions of the Code of
Ordinances adopted by the Council the maximum area per-
missible for outbuildings in a residential zone was 400 square
feet.

The appellant appealed under s. 38 (8) of the Act against the
refusal of the building permit.

The judgment of the Board was delivered by

Remip 8.M. (Chairman). 1. The purpose of restricting the
floor space area of outbuildings in a residential area is to prevent
such buildings from being used for business or industrial pur-
poses. It is & recognized town-planning principle that ‘ back
yard >’ businesses or industries do detract from the amenities of
a residential area.

2. The appellant can continue to carry on his business as &
non-conforming use but the Council acted properly and con-
sistently in refusing a permit for additions to the building
with & consequential increase of & non-conforming use.

The appeal is disallowed. No order as to costs.
Appeol dismissed.

Lockwood Buildings Ltd. ». Rotorua County.

Town and Country Planning Appeal Board. Rotorua. 1958,
September 24.
Building Permit—Factory—Area zoned *‘ Residential *—

Eaxtenston a continuing °‘ non-conforming wuse ’>—Proposed

Eaxtension unlikely to detract from Amenities of Neighbourhood—

Town and Country Planning Act 1953, s. 38 (1) (b).

Appeal by the owner of a property situate in Russell Road
in the County of Rotorua containing lac. 2ro. 29.6pp., being
Lot 2 on Deposited Plan No. 82311 of Koutu 1B No. 2 situated
in Block XVI Rotorua Survey District.

In 1953 the company was granted a permit for the erection
of a factory on this land, and, subsequently, two permits for
additions to the factory were granted, so that it comprised an
area of approximately 12,000 square feet. @ The company
carried on business as manufacturers of precut houses.

On June 9, 1958, the appellant company applied to the
Couneil for a building permit to erect an extension to its existing
factory. The Council refused the application on the grounds
that the factory was in an area zoned as ‘ Residential *’ under
the Council’s proposed district scheme. That decision was
deemed to have been given under s. 38 (1) (b) of the Town and
Country Planning Act 1953.

The appellant company appealed against that decision.

The judgment of the Board was delivered by

Rem S.M. (Chairman); 1. Although the appellant com-
pany’s property is in an. area zoned as ‘‘ Residential ”’, it can
carry on its present business as a °‘ non-conforming use” for
8o long as it so desires. Its existing buildings are of & sub-
stantial nature and can be expected to have a long life,

2. Although the land immediately surrounding it is mainly
rosidential in character, there is a joinery factory owned and
operated by the 8. & S. Joinery Co. Ltd., adjoining the appel-
lant’s property; and there is an area opposite to it on the
North side of Russell Road zoned as ‘‘ Industrial >’

In the immediate locality, there are twelve established
industries (including two sawmills with a large output) and the
area can be reasonably described as one of mixed ‘ Industrial ’,
“ Commercial >, and ‘‘ Residential >’ use.

The only question calling for determination is whether or
not the proposed addition to the appellant company’s premises
is likely to detract from the amenities of the neighbourhood
to be provided or preserved by the Council’s proposed district
scheme.

The Board is of the opinion that there will be no detraction
from the amenities if the permit sought is granted.

The Board directs that a building permit is to be issued to
the appellant for additions to its existing factory, such additions
not to exceod a total aroa of 4,000 square feet.

Appeal allowed.

Anthony Shearer Ltd. v. Waimairi County.
Town and Country Planning Appeal Board. Christchurch.
1958. November 3.

Building Permit—Combined Office-Showroom and Store—
Area zomed ‘° Residential ’—Detraction from Amenities of
Neighbourhood—Railway Line as Line of Demarcation in Plan-
ning—Town and Country Planning Act 1953, s. 38 (1) (b).

Appeal by the owner of a property containing 3ro, 34.6 pp.,
situated between the Main Christchurch-Picton Railway line
and the Main North Road, immediately to the west of the
Styx overhead bridge, against a decision of the Council refusing
a pormit for the erection of a commercial building thereon.

The appellant carried on the business of a builderrs’ merchant,
and its premises were situated near Chaneys corner. It wished
to move its business from that site, and, with that object in
view, it purchased the land under consideration. An agent
acting for the appellant company, made inquiries about this
property, and was informed that, in about the middie of 1956,
the then owner had been refused approval to a plan for the
subdivision of this land into residential sites on the grounds
that under the Council’s undisclosed district scheme, this areas
was zoned as ‘ light industrial ”’.  This agent claimed that
he made inquiries at the offices of the Council, and was informed
that this area was zoned as light industrial.

There was a conflict of evidence as to what actually was
said on that occasion, but it was clear that in November, 1956,
long before the appellant purchased the land, zoning in this
area had been changed from light industrial to residential.
That was its zoning at the sime of the appeal

The judgment of the Board was delivered by

REiD S.M. (Chairman). 1. The area in which the property
is situated is predominantly residential in character. It is
extensively built on, and a new subdivision to the south-west
of the appellant’s property is now being roaded and opened up
for residential use. i

2. The appellant’s proposal is to erect a combined office-
showroom and store, having a ground coverage of 4,500 square
feet.  The Board considers that, whether the appellant’s
undertaking is an industrial one or commercial, the erection of
a building of that size in a predominantly-residential area in
close proximity to already existing residences, would detract
from the amenities of the neighbourhood.

3. It was suggested on behalf of the appellant, that as the
land lying to the north of the railway-line is zoned as industrial,
there would not be any particular detraction from the amenities
of the neighbourhood if itg land was so zoned. A railway line,
with the usual reserve strips on each side, while it is not a
natural boundary, frequently provides an obvious and con-
venient line of demarcation in planning the zoning of localities
in the vicinity. That is the position in this case. As has
been held in previous decisions, the Board will not alter the
zoning of land under an undisclosed district scheme, because to
do so might prejudice the rights of adjoining owners to abject
ander s. 23 when the scheme is publicly notified.

Appeal dismissed,

—
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Dilworth Old Boys Association (Incorporated) ». One
Tree Hill Borough.

Town and Country Planning Appeal Board. Auckland. 1958.

September 1.

Zoning—Objection to Zoning—Structural Alterations to Dwelling
for Its Use as a Clubroom—Area zoned as ‘* Residential B ’—
Use as Club * Conditional wse ’—Objection disallowed—Town
and Country Planning Act 1953, s. 00.

Appeal by the occupier of a property comprizing (a) all that
parcel of land containing 33.4pp. more or less situate in the
Borough of One Tree Hill being part Allotment 13 of Section 11
Suburbs of Auckland and (b) all that parcel of land containing
11.3pp. being Allotment 19a on Deposited Plan No. 11464
being part of the allotment 13 and known as No. 75 Great
South Road Auckland. The property was owned by the
Dilworth Trust Board which owned a substantial area of land
in this vicinity dominated by the Dilworth School and the
grounds appurtenant thereto. The property under con-
sideration was a residence to which the appellant wished to
make certain structural alterations so as to use it as a clubroom
for its members.

It first applted to the Council for a building permit to make
the requisite alterations. This was refused.

The property was in an area zoned as * residential B
under the Council’s undisclosed district scheme. When this
scheme was publicly notified the appellant lodged an objection
under s. 3 of the Act against the zoning of this property as
“ residential B>’ and requested that it be rezoned as ‘‘ com-
mercial B*’ so as to permit of the appellant establishing club-
rooms as of right.

The objection was heard by the Council and disallowed.
This appeal followed :

The judgment of the Board was delivered by

REeip 8.M. (Chairman). 1. The property in question is in
an area that has been zoned as ° residential” since 1941.
This area is predominantly residential in character and the
zoning is appropriate.

2. To allow the appeal would lead to the creation ofa ** spot >
commercial zone in a predominantly residential area and be
contrary to town-and-country-planning principles.

3. The use of this property as club rooms would be & “ con-
ditional use’’ under the Code of Ordinances proposed for the
Council’s undisclosed district scheme that is to say a use that
is permitted subject to the consent of the Council and to such
conditions as the Council may see fit to impose.

This appeal is directed only to the disallowance of an objection
to the zoning, and, as such, it is disallowed.

Had the appellant appealed against the refusal of a building
permit to alter the building and use it as clubrooms, the Board
would have been disposed to allow the appeal subject to the
right of the respondent Council to impose reasonable conditions.

Appeal dismissed.

Joseph Mahon L‘d. ». One Tree Hill Borough,
Town and Country Planning Appeal Board. Auckland. 1958.
September 1.

Zoning—Appropriateness of Zoning—Textile Manufacturers’
Building Area zoned as *‘ Commercial B ’—Appellant granted
““ Conditional use’ of Premises under Bond—Application for
zoning as ‘ Industrial B *—Effect to create ‘“ Spot”’ Industrial
Zone in Predominantly Residential Area—Application refused—
Town and Country Planning Act 1953, s. 23.

Appeal by the owner of a property situate at No. 270 Manukau
Road, Epsom, Auckland, containing lro. and 23pp. more or
less, being Lot 1 on Deposited Plan No. 30783 and part of
Allotment 18 of s. 11 of the suburbs of Auckland. It is an
area which under the Council’s undisclosed district scheme is
zoned as °‘ commercial B *’.

The company acquired this property in 1935 and, after various
negotiations with the Council, it carried out extensive alterations
and repairs to the existing building and was granted a ** con-
ditional use ’ of the premises under a bond setting out certain
conditions for the purpose of carrying on the business of the
manufacture and production of textiles, fabrics and various
types of clothing. This type of business is & predominant use
only in an industrial zone.

When the Council’s undisclosed scheme was publicly notified
pursuant to 8. 22 of tho Act, the company lodged an objection
under 8. 23 to the zoning of its property as ‘ commercial B ”’
and requested that the zoning be altered to *‘industrial B .

The Council heard the objection and disallowed it.  This
appeal followed.

The judgment of the Board was delivered by

Rem 8.M. (Chairman). 1. The property is in an area that
has been zoned for commercial use since 1941, the purpose of
this zoning being to provide an area for development for shopping
purposes in a predominantly residential locality.

2. This area fronts on to Manukau Road which constitutes
the western boundary of the One Tree Hill Borough ; on the
opposite of Manukau Road is a large residential area zoned as
such by the Auckland City Council. With the exception of
this small commercial zone all the adjacent land in the One
Tree Hill Borough is predominantly ‘ residential »’ in character
and is zoned as ‘‘ residential B *’.

3. The Board is satisfied that the company’s operations do
not constitute s nuisance—there is no noise, smoke, or fumes
and the buildings are appropriately designed so that there is
very little if any detraction from the amenities of the neighbour-
hood but, if the property were to be rezoned as *‘ industrial B *°,
than the company or any successor in title could as of right
use the property for any of the purposes laid down as pre-
dominant uses in industrial zones.

4. The Council’s undisclosed scheme makes adequate provision
for industrial use in the area zoned for that purpose at the
southern end of the Borough. To allow this appeal would
mean the erection of & ‘' spot’ industrial zone in a pre-
dominantly residential area and be contrary to town-and-
country-planning principles.

5. So long as the company complies with the conditions laid
down by the bond into which it has entered, it can continue
to carry on its present operations as a * conditional use’’
without let or hindrance.

Appeal dismissed.

Bell v. Auckland City Corporation.

Town and Country Planning Appeal Board. Auckland.
February 19.

Busilding Permit—Softgoods Warehouse—Area Zoned as ** Resi-
dential B —Erection of Warchouse detracting from Amenities
of Neighbourhood—Likelihood of Proposed Motorway passing
through Property—Building likely to be Physical Obstacle to Work
constructed in Accordance with Town-and-couniry-planning
Principles—Town and Country Planning Act 1953, s. 38 (1) (a), (d).

The appellant was the owner of a property known as No. 2
Clovernook Road, Newmarket, being Lot 23, D.P. 3639 of
allotment 21 in Section 6, Suburbs of Auckland. The land had
an area of 35.1 perches with frontage of 73 feet to Clovernook
Road, Newmarket, and a depth of 132 feet. It was situated on
the southern side of Clovernook Road, approximately 120 feet
from the intersection of that street with Broadway, Newmarket.

'The appellant applied to the respondent Council for a permit
for the erection of a soft-goods warehouse on this land. This per-
mit was refused on the grounds that the property was zoned
in the Council’s Undisclosed District Scheme as Residential “ B *’
and a commercial building of the type sought by the appellant
would detract from the amenities of the neighbourhood. As a
further ground for refusing the permit sought the Council
claimed that the proposed building would be a physical obstacle
to a public work—namely, a motorway likely to be constructed
in the area in accordance with the town-and-country planning
principleslikely to be embodied in the undisclosed district scheme.

The judgment of the Board was delivered by

Rem S.M. (Chairman), Having heard the submissions of
counsel and the evidence adduced, the Board finds :

1. That Clovernook Road is predominantly residential in
character and the erection of a warehouse in that street
. would detract from the amenities of the neighbourhood.

2. That on the evidenceit is quite clear that there is more than
a likelihood of the proposed new motorway proceeding
from Ellerslie to Newton passing through the appellant’s
property. Any building erected on that property would
therefore be a physical obstacle to the work likely to be
constructed in the area in accordance with the town-and-
country-planning principles likely to be embodied in the
respondent’s undisclosed distriet scheme.

The appeal is disallowed,

1958.

Appeal dismissed,

—
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IN YOUR ARMCHAIR—AND MINE.

The Uses of Adoption.—In 1957, an unreported case
heard in camera by the Court of Appeal in England
made an adoption order of an illegitimate child in
favour of its mother. It would seem that some eighty-
seven or more orders of the same character have since
been made. However, recently a Judge who heard
one of these applications pointed out that the welfare
officer had said that the mother was anxious to remove
the stigma of illegitimacy from the child and that no
other reason or advantage to be gained from the pro-
posed adoption had been advanced either by the mother
herself or the welfare officer. In those circumstances,
he refused to make the order on the ground that the
Act was not designed or intended to be used simply
for the purpose of removing the stigma of illegitimacy,
and that if the order was granted in this case it would
no doubt soon become common form and illegitimacy
would automatically be abolished in England. On
appeal in In re D, (an Infant), The Times, November 29).
Lord Denning said he was unable to agree with this
reasoning, and he drew attention to the advantages
which would result to the infant from the making of
the order in favour of the mother, particularly from
a property point of view. He considered that although
the making of the order must depend upon whether
the mother was a suitable person to be given the order,
whether the home was suitable, and all the circum-
stances, there was certainly no bar against it being
made simply because the child was illegitimate.
Ormerod L.J. pointed out that the registration of a
child in the adopted children’s register was received
for all purposes as if it were an entry in the register of
births, so that if application had to be made for a child
to go to school or any other place where an entry was
necessary, that entry in the adopted children register
could be used.

Judicial Politeness.—“1 wish to make it clear that
1 concur in, and share the responsibility for, the judg-
ment which has just been delivered, except with regard
to two points on which I have the misfortune to differ
from my brethren. I need hardly say that only with
some hesitation and diffidence do I venture to express
a conflicting view, especially as my view is also in
conflict with that of the learned trial Judge.” Willmer
L.J. in In re United Railways of the Havana and Regla
Warehouses Ltd. [1959] 1 All E.R. 214, 246.

Recognition of Foreign Divoreces.—The case of Mount-
batten (Marquess of Milford Haven) v. Mountbatien
(Marchioness of Milford Haven) [1959] 1 All E.R. 99
is interesting, not merely because of the social renown
of the petitioner, but because of the length of time
taken and the wealth of authority submitted at the
hearing before the Judge (Davies J.). It is interesting
also because it seems that, if the respondent had been
ordinarily resident in New York for three years at the
commencement of any suit there, and had she not
deliberately left her residence in New York and obtained
a certificate of one day’s residence in Mexico in order

By SORIBLEX.

to give jurisdiction to the Courts of that country, the
English Courts would have recognized any New York
decree as a proper dissolution of the marriage. The
headnote read that the husband and wife were married
in 1950 in the United States of America. The husband,
and thus the wife also, were at all times domiciled in
England. They lived in New York. In 1952, they
separated, the husband returned to England and the
wife remained in New York. In 1952, the wife started
proceedings in New York for divorce or separation.
On May 21, 1954, the wife filed a petition for divorce
in the State of Chihuahua in Mexico on the ground of
incompatibility of temperament. The wife attended the
hearing, the husband was represented and submitted
to the jurisdiction, admitting the petition; the wife
produced a certificate of her residential qualification
for the purpose of the proceedings and was actually
present in Mexico within the jurisdiction of the Court
for some twenty-four hours. In Mexican law jurisdiction
was based on two grounds, either of which would be
sufficient, viz., residence of the wife (which meant her
actual presence at the time of granting the qualification
certificate), and submission of the parties to the juris-
diction. The decree was pronounced on May 22, 1954,
and became final twenty-four hours after it was pro-
nounced. Such decrees were recognized according to
the law of New York. On a petition by the husband
for a declaration that the Mexican decree validly dis-
solved the marriage, it was held that, in English law,
domicil was the foundation of jurisdiction in divorce ;
and, the domicil of the parties being English, the Court
would not recognize the Mexican decree, for it was not
based on such residence as would have supported juris-
diction under s. 18 of the Matrimonial Causes Act 1950,
if the residence had been in England, and the fact that
the decree was recognized in New York did not compel
or permit the English Court to recognize the decree.
In the result, the Court in England has expressly re-
jected the theory of a dual test for recognition of a
foreign decree in divorce, such theory being that such a
decree is entitled to recognition if it is valid either by
the law of the domicil or by the law of the place where
the wife is concurrently entitled to proceed.

Traffic Story.—The story is not new but it was quoted
by a legal speaker at a recent luncheon and it has at
least the same merit as a traffic warning. A motorist
was one hundred yards from an open level railway
crossing and was doing 50 m.p.h. At the same time a
train was approaching at 60 m.p.h. and its distance
from the crossing was 375 feet. The problem raised—
“Did the motorist get across?” and the solution :
“Yes, the motorist got a cross all right. His widow
paid for it out of the insurance moneys.”

Tailpiece.—During the last sessions of our Court of
Appeal, counsel described an up-to-the-minute authority
cited by him as being ““ hot from the oven.” ‘I did not
know,” observed Cleary J. ‘“that our brethren in
England worked under such torrid conditions.”

—J
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SUNSET AND EVENING STAR.

By ApvooaTus RURALIS.

Advocatus knew of three brothers (the Agricola
Brothers) all of whom have entered that bourne from
which no traveller returns, and all of whom twenty
years ago were struggling to keep the mortgagee from
the door.

On the division of their father’s estate each of these
brothers became the possessor of approximately 2,300
acres carrying some 3,200 sheep. During the 1930
slump period, with the help of the Mortgagors’ Relief
Committee, ecach of them had been able to retain
his land, and by about 1945 they were advised that it
would be wise to do something about reducing their
mortgages as death would surely come, even to farmers.
About this time prices started to go up.  Agricola
Primus consulted his solicitors, and, between them,
they formulated a five-year plan which, with a minimum
expenditure of income, helped to place his estate in a
care-free position.

In 1951, the farmer’s annus mirabilis, he used his
extra money to put his house finally in order and pay
his solicitor.

Agricola Secundus was of a different type. He had
two daughters, one of whom married a well-to-do
farmer and the other a solicitor. The difference in
outlook between a farmer and a solicitor is that a
solicitor knows : (1) that he is not immortal; and
(2) that, though he may know something of his own
business, he really knows nothing about farming.

Some ten years ago, Agricola Secundus raised the
question of death duties with his lawyer son.in-law,
who advised him to see his own solicitor, as he (the
son-in-law) was in an invidious position. Secundus
realized that this would cost money, so he used his
1951 goldmine to take a trip to England, to buy a
new car and another one for his wife, and left his
mortgage as it was. He indulged in a considerable
amount of aerial topdressing and then died, just after
the latest death duties had been imposed while prices
were still at their peak. He had prepared his own
will, leaving a substantial gift to his widow with the
remainder to the children. When the executor, a
corporation sole who had not previously been consulted,
took over, it found an ailing widow, who was not fit
to carry on and who did not want to live on the farm.
The farmer son-in-law had his own property and the
solicitor son-in-law had no intention of becoming a
farmer.  After various family conferences, it was
decided to sell the property which meant for income-
tax purposes it was possibly better to raise the value
of the stock at the date of death so as to set off the
income tax payable against the final balance of the
estate. A valuation of the land and the stock had
been obtained. The land valuation had apparently

been arrived at by simply adding twenty-five per cent.
to the existing valuation. Before the estate accounts
could be passed by the Stamp Office, a severe drop
occurred in the price of sheep, and this, combined with
the fact that only farmers (who were no longer good
risks) could buy farms, reduced the selling value of
farms and the value of second-hand plant and
machinery. Death-duty values for taxation purposes
were however taken at the date of death. This left
the trustees with the following nice little set of figures.

Death Duty  Realization
Book Value Value Value
£ £
Sheep, 3,150 10,941 7,630
Cattle, at £5 and
£2 10s., £1,215 5,614 4,314
Implements, £1,199 3,725 2,973
Land, £17,084 22,783 19,000
Car, furniture, ete. 2,000 Nil
Insurance, £3,170 3,170 3,170
48,233 38,087
Less income tax 7,000
£41,233

Therefore, out of the recovery of £38,087, Agricola’s
executors had to find death duties, £15,739, income
tax, £7,000, valuation fees, land.agents’ fees, stock-
agents’ fees, and executors’ fees, £2,000, a total of
£24,739, leaving his estate balance at £13,348, of which
by his will he had given £4,000 to his widow. She
bought a house for £3,250, leaving herself with a sum
of £750 for possible hospitalization, painting the house,
etec. The balance of £9,348 was invested at five per
cent. with the result that, in spite of her ill-health,
she had not enough left to employ help in the house,
even if she could get it.

Some six months later, Agricola Tertius died. His
stock numbers and land area were almost exactly the
same as his brother’s, but the cold draught having come,
his final valuation (see realization values) was £40,000
instead of £48,000. Having sons to take over, he did
not have to find income tax, so his final amount to be
found for taxation did not mclude income tax, and his
death duties were £15,000. This left the final value
of the estate at £25,000, or £11,000 more than that of
the widow. :

To return to Agricola Primus, he had followed
his solicitor’s advice and made dispositions during his
lifetime, with the result that there was no moaning at
the Bar when he put out to sea.

Coutrol of Damages.—‘‘ The damages for any breach
of warranty are always limited to the natural and
probable consequences. The point then becomes one
of remoteness of damage ; or, if it is thought better
to put it in Latin, the expressions novus actus inter-
veniens and volenti noa fit injuria are ready to hand,
There is also the rule that an aggrieved party must act
reasonably and try to minimize his damage. A master
who entered a berth which he knew to be unsafe (and

which perhaps the charterer had nominated in ignorance
of its condition) rather than ask for another nomination
and seek compensation for any time lost by damages
for detention, might find himself in trouble. So
might a master who sought compensation for the time
lost in sailing back across the Atlantic because he had
not cared to risk damage to his paintwork.”—Devlin J.
in Compania Naviera Maropan S. A. v. Bowaters Lloyd
Pulp & Paper Mills Lid. [1954] 3 All E.R. 563, 568.



