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FAMILY PROTECTION : SOME RECENT JUDGMENTS. 

T HIS is another instalment of recent Family 
Protection judgments. WC have already given 
a selection of claims of children and grand- 

children (ante, p. 209) and claims by daughters (ante, 
p. 225). 

WIDOWS. 

In a judgment delivered on August 17, in In re Peacock, 
Henry J. referred to the judgment he delivered on 
December 22, 1958 (see ante, p. 17) which had not yet 
been perfected by the sealing of an order. Under the 
testator’s will, the plaintiff widow was given an annuity 
of ;E500 per annum, which annuity was increased by 
the Court to 33,000, such increase to take effect as 
from date of the tcstator’s death. The plaintiff had 
had to resort to her own capital, so it was clear that 
the Court should either ante-date the increased allow- 
ance or order a lump sum in lieu thereof. The former 
method was chosen. Since the testator had died on 
January 20, 1954, a sum of ;E2,500 had to be found by 
January 20, 1959, to bring the increased annuity up 
to date. 

At the hearing, counsel for the plaintiff sought an 
increased annuity up to the extent of the net income 
of the whole estate. Counsel asked generally that 
the annuity should be charged on capital but gave no 
specific reason for the making of such an order. It 
was stated that the estate would produce SE1559 net 
per annum. It was generally conceded that a safe 
basis for calculation was sE1,500 per annum; The 
attention of the Court was not drawn to any factor 
which would make it appear that an annuity at the 
rate of 0,000 per annum as from date of death would 
encroach on capital. 

The learned Judge sa,id : 
The accounts had not been prepared on a yearly basis 

and still have not been so prepared. Counsel for the parties 
claim that this has embarrassed them. If so, steps should 
have been taken to prepare sufficient accounts. It is clear 
from the figures now placed before the Court that the trustee 
has insufficient funds to pay the current annuity and the 
arrears. There is a sum of E2,373 outstanding. For various 
reasons, the estate has been involved in payment of large 
sums for litigation. No doubt these have affected the cash 
position. 

Since there are no competing claims on the test&or’s 
bounty, it was made clear in the original judgment that the 
plaintiff’s needs were paramount. Her needs were assessed 
at $1,000 per annum. At the time, so far as the Court was 
informed, there was no necessity for charging the capital to 
ensure such an annual payment. The judgment said : 

“There does not appear to be any necessity to grant 
the request of the plaintiff’s counsel that the annuity should 
be charged on capital. If the position so changes that 

such a charge is necessary, further application may be 
made in the light of circumstances then prevailing.” 

It is clear that it was incorrect to state that there was no 
necessity for an order charging capital, but that appeared 
to be the position so far as the Court was then advised. 
However, it was the intention of the Court to provide an 
annual income of El,000 for the plaintiff and that intention 
ought to, if it can, be implemented. 

The proper course is for the Court to recall its first order 
and to make a fresh order in the same terms but adding to 
it a further term that the corpus be charged with payment 
of the said annuity. The Court has jurisdiction to do this 
by virtue of the principles laid down and discussed in In re 
Harrison’s Share Under a Settlement [1955] 1 Ch. 260. No 
order is made as to costs on this application. 

In In re Blyth (Wellington, O.S. 24/56), Haslam J. 
had to consider the claim of the widow of W. I. J. Blyth, 
late of Wellington, managing director, deceased, who 
died on September 22, 1956, without having altered 
or revoked his last will dated December 14, 1951. 

At the time of his death, the deceased was sixty- 
eight years of age and had been twice married. There 
was no issue of the second marriage, but there were 
two children ofthe first marriage-namely, the defendant 
beneficiaries, J. W. Blyth and Mrs Innes. The 
plaintiff was the second wife of the deceased, and 
married him in the year 1951, when she was aged 
forty-one years. 

By his will, the deceased devised his house property 
at Paraparaumu upon trust to permit the plaintiff to 
have “ the use and occupation and enjoyment thereof 
during her widowhood, free of rates, taxes, and out- 
goings, except fire and insurance premiums “. There 
was power for the trustees, at the plaintiff’s request, 
to sell this house and to purchase a substitute residence, 
or to invest the proceeds of sale and pay her the 
income therefrom. After her death or remarriage, 
the house property would fall into residue. The 
residue of the estate was charged with the payment 
to the plaintiff of an annuity of ~E416 per annum during 
widowhood. Subject to the annuity, the residue was 
bequeathed as to three-quarters to the defendant 
J. W. Blyth, and as to one-quarter to the other defend- 
ant, Mrs Inncs. There was power to postpone conversion, 
to retain the shares in Adams and Blyth Ltd. (being 
the company of which the deceased was the chief 
shareholder) as authorized investments, and to take up 
new shares therein, or in any company with which it 
should be amalgamated. There was also power to 
the trustees (one of whom was the testator’s son, 
J. W. Blyth) to employ J. W. Blyth as managing 
director of the company. 
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After payment of testamentary expenses, including 
duties and debts, the trustees had in their hands shares 
in Adams and Blyth Ltd., and the house at Paraparaumu 
and the furniture therein, leaving a net estate of 
$20,143 7s. Ild. It was stated at the Bar that, 
without admitting the plaintiff’s claim to relief, the 
trustees, with the authority of the beneficiaries, were 
prepared to confirm her ownership of the estate furniture, 
valued at 5386 2s. 6d. (as stated in the affidavit of 
J. W. Blyth), and henceforth to pay her the annuity 
free of any taxation for the time being thereon. In 
addition, at the absolute discretion of the executors 
and trustees, they were prepared to continue, as before, 
to maintain the garden on which the house stood. 

The house property had come to the deceased from 
his first wife. He had become, at the time of his 
death, the controlling shareholder of Adams and Blyth 
Ltd., a business engaged as customs and carrying 
agents. It n-as a private company with a nominal 
capital of 657,000. The deceased owned 5,500 of the 
shares therein, the remainder being held by the defend- 
ants, Mrs Innes and J. W. Blyth, and an employee of 
the company. The affidavits disclosed that the 
estate of the deceased was built up over a period of 
years, and that his first wife contributed considerably 
to his success in that respect by frugality of living and 
good management of the household. The second 
defendants claimed that they were cntit,led to specia,l 
consideration as inhcrit,ors of the fruits of their late 
mother’s efforts. The conduct of the second wife 
during her marriage was not criticised by the dcfcndant 
beneficiaries, but they strongly maintained that she 
had no claim to relief. 

The defendant J. W. Blyth was managing director 
of Adams and Blyth Lt’d., and received a salary from 
the company. The company had paid dividends of 
varying amounts from the year 1952 ; but, according 
to the affidavit of one of the trustees, Mr W. G. Smith, 
the profit for the year ended March 31, 1959, was not 
likely to exceed &700. The drop in income for that 
period was at)tributed to import restrictions, to addi- 
tional petrol tax, and to increased costs of operation. 

For the plaintiff, the Court was asked for an increased 
allowance by way of income, a cash payment of $ZOO, 
and the absolute vesting in her of the house property. 
Later, the plaintiff’s counsel retracted the last request, 
and the learned Judge thought he was well advised 
to do so. The widow was forty-eight years of age 
and in good healt’h, and there was no acceptable evidence 
that she could not assume some form of employment 
if she wished t,o augment her income. 

The learned Judge said that in the general scheme 
of his will, the testator had indicated a desire to ensure 
that the family business was carried on by his son. 
The assets of the concern were in a healthy condition. 
By consent, the valuation of Mr Nathan was handed 
to His Honour, showing that, in his opinion, the estate 
realty was worth $9,000 and not the book value of 
e3,ooo. Nevertheless, the increased figure was 
presumably reflected in the net balance of $20,000 
above referred to. The company had other assets 
such as liquid cash (which was necessary for that form 
of enterprise) and motor-vehicles. 

The widow’s counsel claimed that his client was 
entitled to be maintained on the footing that the 
business be notionally realized and the proceeds 
invested. The learned Judge said he could not accept 
that view without qualification. 

He said: 
The widow is entitled to prior consideration, but the other 

interosts under the will are conferred on persons who have 
real, if smaller, moral claims on the bounty of the deceased. 
It is reasonable that the deceased, who had spent a working 
lifetime in building up the concern, should wish his business 
to continue, and that his son should not only be identified 
with its management but obtain an income therefrom. The 
children have at least some merit in including the past 
efforts of their mother to strengthen their resistance to this 
claim. 

I cannot see any justification for a request for a capital 
payment. The widow has two childron by her first marriago, 
and her husband has been careful to limit his benefits to her 
to the period of her widowhood. There is no reason why 
his assets shpuld now be diverted in a way which may 
ultimately benefit strangers to his family. The cautious 
attitude to be adopted when requests are made for capital 
payments is too well established to require reiteration. 
In this case there are no exceptional circumstances justifying 
a departure from well-established principles. 

Haslam J. said that the sole question, therefore, was 
whether the testator had failed in his moral duty in 
not giving a more liberal income provision to his widow. 
He continued : 

This is not a case where she can claim to have assisted in 
the building up of his estate, although this comment is not 
made by way of criticism of her conduct. I think, however, 
that if her claim be examined as at the date of death, the 
testator must be regarded as having left a widow aged forty- 
six years who was capable of supplementing her income if 
she chose to do so and might reasonably be expected to tako 
employment. If she felt unwilling to go out to work, even 
on a part-time basis, she has a free home (which may for 
periods be let at high rentals) and ES per week which, by 
consent., will now be free of tax. I am unable to see that 
she has any need for relief. While it may be agreed that 
the testator should have reviewed his will between the year 
1951 and the date of death, being a time during which his 
income apparently rose considerably, he possibly realized 
from long experience that businesses of the nature of Adams 
and Myth Ltd. depend heavily on the efforts of the persons 
in control, and are affected by fluctuations in the economy 
of the country. Whether or not the business produces a 
profit, the trustees must pay the widow her annuity and 
provide her with a free home. If the scheme of the will 
be upset and the assets in the hands of the executors realized 
and invested, there would possibly be a sum of ~16,000 
available. The remaindermen would be without the benefit 
now derived by the son from his position as managing director, 
or by the daughter from her dividends. To provide at least 
the present annuity after paying the taxation, the sum of 
at least LlO,OOO would be required. The testator may or 
may not have been over-generous to his widow, but I am 
unable to agree that he has failed in his moral duty. As 
I do not find that the plaintiff has made out her case, I need 
not consider the respective financial positions of the second 
defendants. 

The claim was accordingly dismissed, without costs 
to or against the plaintiff. I f  any counsel (other than 
for the plaintiff) wished their costs to be fixed, they 
could make application through the Registrar with 
suggestions about quantum, and could have a formal 
order for payment out of the estate, 

In In re Francis (Hamilton, No. G.R. 3759), the 
widow claimed against the estate of her late husband, 
William Knapp Francis, late of Taupo, retired estate 
agent (hereinafter referred to as “ the testator “), 
who died on July 14, 1957, aged seventy-eight years. 
He had been twice married and was survived by his 
widow, the present plaintiff, aged sixty-five years, to 
whom he had been married for fourteen years, and 
also by three adult sons and two married daughters 
by his first marriage. The children were all stated 
to be in good health and in a reasonably good financial 
position. 

At the time of the marriage in August, 1943, the 
testator was aheady a partial invalid, suffering from 
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osteoarthritis and recurrent attacks of bronchitis and 
pneumonia, and, over the last few years of his life, 
when he was also suffering from cancer, the plaintiff 
nursed him with unremitting care and devotion. The 
plaintiff’s own health was no longer robust. Not- 
withstanding his ill health, the tostator was apparently 
an able business man and in recent years speculated 
with marked success in property at Taupo. He was 
generous to his wife in his lifetime and bought con- 
siderable property in their joint names, and on occasions 
solely in his wife’s name. His Honour said it was 
not unreasonable to assume that these were deliberate 
actions on tho part of the tostator, designed to reduce 
duty and to provide for the plaintiff upon his death. 

By his will dated July 26, 1952, the tcstator 
bequeathed the plaintiff his motor-car, valued at e775, 
and the sum of e5 per week during her lifetime or until 
ro-marriage ; and, subject thereto, he divided his 
estate equally among his five children. 

The tcstator left a gross c&to of approxim:rtc:ly 
1E23,ooo. After making an a,llowance of 65,953 for 
duty, debts, etc. and the car; the learned Judge was 
invited by counsel to proceed on the basis that the 
net estate was worth, in round figures, $X7,000, but, 
owing to its present state of investment, it was earning 
an income of under GO0 a year. His Honour said : 

At first blush, the testamentary provision mado for the 
plaintiff seems inadequate; but when her capital resources, 
which she acquired from the testator during his lifetimo, 
are examined, the need for further maintenance in my view 
evaporates. The plaintiff has assets worth over $10,000, 
including over $1,000 in cash. Her real property at Taupo 
is also increasing steadily in value. In addition, she receives 
an income, inclusive of the $5 per wcok bequeathed her by 
the test&or, of f8 per weck, and this figure could be 
appreciably improved by a rearrangement of her invest- 
ments. Over the next twelve months, her universal super- 
annuation will also increase from $3 to approximately $4 a 
week. 

SUMMARY OF 

It is, of course, settled law that under the Family Protection 
Act the Court is not free to do the fair thing or correct over- 
sights or injustices as such. The Act can be invoked only 
where the Court is satisfied that the will in question fails 
to make adequate provision for the proper maintenance and 
support of a claimant. ” A doquacy ” alone is not the 
test and “ propriety ” and all the surrounding circumstances 
must be taken into account: Bosch V. Perpetual Trustee 
Co. Ltd. [1938] A.C. 463, 476. Even in cases where the 
Court comes to a decision that the will is unjust from the 
moral point of view, that is not enough to make the Court 
alter the test,ator’s disposition of his property. The first 
inquiry in every case must bc : “ What is the need for 
maintenance and support ? “; and t,ho second : “ What 
property has t)he testator left ? “. In re Allurdice, Alla&ice 
v. Allcrrdicr (1910) 29 N.Z.L.R. 959 ; 15 G.L.R. 753 ; In re 
Goodwin, Goodwi,l. v. Wilding [1958] N.Z.L.R. 320, 327. 
A testator’s will-making power is open to review only to 
the extent that there is inadeauate urovision for uroDar 
maintenance : In re Blakey, Blnkiy V. ?ublic Trustee ‘[19%7] 
N.Z.L.R. 875, 877, per North J. 

Having regard to the size of the estate and his wife’s 
dutiful service to him, the tostator might well have increased 
the income which he gave her, particularly as this need not 
have prejudiced the eventual gift of capital to his children; 
but, after full consideration of all the circumstances, I feel 
unable to say that there has been any breach of moral duty 
in this regard. Subject to the prudent management of her 
resources, which, having heard her give evidence, I have no 
doubt the plaintiff will achieve, her financial future appears 
to me to be assured. It must also not be overlooked that 
when she married the testator she had no financial assets 
whatever. 

The application was accordingly dismissed. His 
Honour allowed tho plaintiff her costs out of the 
estate, which he fixed at forty-five guineas, and dis- 
bursemcnts. In addiCon, she was entitled to Dhe sum 
of fifteen guineas against t’hc trustees personally, 
pursuant to the order made by Shorland J. when 
grant,ing an adjournment on November 20 last. The 
defendant trust’ees were ontit’led to debit their costs, 
apart from the fifteen guineas previously referred to, 
against the o&ate, and counsel for tho remaindermen 
would receive fortmy-five guineas and disbursoment.s. 

RECENT LAW. 
CRIMINAL LAW. 

Borstal Training-Jurisdictiolz--hTo Appeal Against Sentence 
of Rorstal Training imposed by Children’s Court-Summarly 
Proceedings Act 1957, s. 8 (c), 115, 209-Child Wel$are Act 1925. 
The Supreme Court has no jurisdiction to entertain an appeal 
against a sentence of borstal training imposed by a Children’s 
Court, created and defined in the Child Wolfaro Act 1925, as 
s. 209 of that statute precludes a person convicted in the 
Children’s Court for a criminal offence from appealing under 
s. 115 of the Summary Proceedings Act 1957. (Re M., G., 
J., aad W. [1952] N.Z.L.R. 947; [1952] G.L.R. 475, distin- 
guished.) Ayers v. Xhe Queen. (S.G. Christchurch. 1959. 
April 24. July 14. Haslam J.) 

EXECUTORS AND ADMINISTRATORS. 
Letters of Administration-Non-Trust Gompan~ as Adnainis- 

trator-Letters of Admin&ration. with Will annexed graated to 
Syndics of Company Limited until Further Representation be 
granted-with Usual Sureties-Trustee Act 1956, s. 48. Where 
a company other than a trust company (as defined in s. 2 of the 
Trustee Act 195F) is appointed as executor and is empowered 
by its memorandum so to act, tho proviso to s. 48 (1) of that 
statute does not prohibit the Court from granting letters of 
administration with will annexed to syndics duly appointed 
by the company, even though such administration is for the 
use and benefit of the non-trust company. 
Co. Ltd. [1936] N.Z.L.R. 558, referred to.) 

(In re Levin aad 
In each of the 

two cases before the Court, where application was- made for 
letters of administration with will annexed, the grant was 
made to syndics of the company and limited until further 
representation be granted, with the usual requirement of two 
sureties. In the third case, an application for probate, where 

the testatrix appointed such two directors of the non-trust 
company as might be nominated by resolution of the company 
and the husband of the testatrix, probate was granted to two 
directors so appointed and the widower. 
((deceased) ; 

In ve Rayment 
In re Boyle (deceased) ; In re Duke (deceased). 

(F.C. Wellington. 1959. July 1. August 7. Hutchison A.C.J. 
and McCarthy J.) 

INDUSTRIAL CONCILIATION AND ARBITRATION. 
Jurisdiction-Alleged Lockout- Workers seeking Supreme 

Court Declaratioti that Notices of Dismissal null and void- 
Jurisdictioti declined-Acts of Employer Constituting Lockout 
Actionable only in Magistrates’ Court, and 0% appeal, in Court of 
Arbitration-Ilzdustrial Conciliation and Arbitration Act 1954, 
ss. 190, 192 (Z), 194. Practice-Injunction-Master and 
ServantInjunctio% sought to compel Employer to reinstate 
Dismissed Workers-In&nction, if granted, having Effect of 
Decree of Specific Performawe of Contract for Personal Servkes- 
Such Injunction not granted at Suit of Either Master or Servant. 
The Supreme Court has no jurisdiction to embark on an inquiry 
as to the facts or to answer the question whether any given 
acts by an employer did or did not amount to a ” lockout ” 
as that term is defined in s. 190 of the Industrial Conciliation 
and Arbitration Act 1954. There is no remedv outside that 
statute for what an employer has done in such &rcumstanoss : 
it is actionable only by virtue of that statute, which creates 
the wrong and prescr6es its consequences and entrusts the 
remedy to the exclusive jurisdiction of the Magistrates’ Court 
and, on appeal, to the Court of Arbitration. Institute of Patent 
Agents v. Lockwood [1894] A.C. 348, Barrowclough v. Broum 
[I8971 A.C. 615, and Mechanical Performers Protection Associ- 
ation Ltd. v. British International Pictures Ltd. (1930) 4ti 
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T.L.R. 485, applied.) In such a case, the Court will not 
grant an injunction the effect of which would be to decree 
specific performance, at t,he suit of either party, of a contract 
for personal service. (Davis v. Foreman [ 18941 3 Ch. 654, 
followed.) Consequently, a declaration, the effect of which, 
if granted, would have been to declare null and void certain 
notices of dismissal given by the company to employees, was 
refused, and an injunction to compel the employer to reinstate 
dismissed employees, was refused. New Zealu?xI Dairy 
Factories and Related Trades Employees’ Industrial Union 
of Workers v. Chaplin and Others. (S.G. Auckland. 1959. 
June 10. Turner J.) 

LAND AGENT. 

Commissiolt--Land Agert appointed ” to eJffectuate such snle ” 
-SOL and Pvrchav Agreement executsd by Pa&s--Purch%qer 
failing to complete--L,and Agent disentitled to Comm[ssion as 
Purchaser unable to complete Purchase. It was stated in an 
agreement for the sale and purchase of a property that the 
vendor had appointed a firm of land agents “ to effectuate 
such sale “. The purchasers, who paid a deposit to those 
agents, failed to complete their purchase. On a claim by the 
intended vendor against the land agents for payment of the 
deposit to him without any deduction for land agents’ com- 
mission. Held, That, in order to entitle the land agents to 
commission, they were required to find a purchaser, ready 
and willing to purchase, in the sense of a purchaser able to 
purchase and able to complete as well. (James v. Smith 119311 
2 K.B. 317, followed. Dennis Reed Ltd. v. Nicholls [1948] 
2 All E.R. 914, distinguished. Latter v. Parsons (1906) 
8 G.L.R. 596 ; Bellingham v. BZy (1915) 34 N.Z.L.R. 538, and 
Nigro v. Wilson (1924) G.L.R. 537, not followed. Boots v. 
E. Chrristopher & Co. [1951] 2 All E.R. 1045, and Pettigrew v. 
Klumpp and Klumpp [1942] St.R.Qd. 131, referred.) S.!Qcks 
v. Foley, Foley and Nola. (1959. July 16. August 13. 
Kealy S.M. Auckland.) 

LICENSING. 

Licensing Control Commission-Direction to Build New Licensed 
Premises-Such Direction Ultra V&-es the Commission-Com- 
mission &ending to Exercise Powers of Licensing Committee to 
direct Rebuilding of Licensed Premises-Notice of Meeting of 
Commission and Inter&ion to consider Such Matter to be given to 
Licensee and Owner-Licensing Amendment Act 1949, ss. 15 (I) 
(2), 58 (Licensing Amendment Act 1952, s. 11 (9) ). Section 15 (I) 
of the Licensing Amendment Act 1948 empowers the Licensing 
Control Commission to fix standards of accommodation, services, 
and other facilities for the public and for lodgers, guests, and 
employees in licensed premises. Such standards of general 
applicability or standards of a general nature applicable to 
licensed premises generally or to licensed premises of a particular 
nature. Section 15 must be read in conformity with the 
general functions of the Commission ss set out in s. 13, which 
relates to licensed premises as defined in s. 4 of the Licensing 
Act 1908, which refers to existing premises. Consequently, 
it is ultra vires the powers of the Commission to make an order, 
which, while imposing certain standards in respect of required 
new premises, goes beyond the fixation of standards of accom- 
modation, services, and other facilities, and directs that entirely 
new premises should be erected. Such an order is also ultra 
vires the powers given the Commission by 8. 15 (2), which 
empowers the prescription of a standard in respect of a specified 
licensed house, since it is an order which goes beyond the 
requirement of standards in respect of that house and orders 
a new house to be built. If the Commission intends at a 
meeting to exercise any of the powers of a Licensing Committee 
under s. 58 of the Licensing Amendment Act 1948 (which 
includes the power to direct the holder of a licence to cause the 
rebuilding of the premises), it is under the same obligation as 
the Committee to give the required notice to the licensee and 
the owner of the particular premises of the matters to be con- 
sidered at the meeting, required by the proviso to s. 58 
(enacted by s. 11 (2) of the Licensing Amendment Act 1952). 
Morgan and Another v. Licensing Control Commission, Morgan 
and Another v. Hutt Licensing Committee. (S.C. Wellington. 
1959. July 23. McGregor J.) 

NEGLIGENCE. 

Licenser and Licensee-Cricket Match in Progress on Corpora- 
tiola Ground--Spectator injured by Cricket Ball on Path Outside 
Tea Shop-Jury’s Fimding that No Unusual Danger known to 
Defendant Plaintiff debarred from Recovery of Damages due to 
Unsafe Condition of Premises-No Operative Negligence on 

Defendant’s Part. The defendant corporation owned, occupied 
and administered a public reserve in Wellington, know-o as 
Kelburn Park. On February 15, 1958, the Park was being 
used for four cricket matches which were taking place with 
the approval and permission of the defendant on the grass 
oval. There was a public path on the western side of the 
cricket oval. About 3 p.m., the plaintiff, having watched 
the cricket, walked along the western path in a southerly 
direction to a tea shop or kiosk immediately adjacent to the 
western path. He was standing on the path outside the shop 
when ne was hit in the chest by a cricket ball from the playing 
area, and he waq injured. The plaintiff alleged his injuries 
were caused by the negligence of the defendant corporation. 
The jury found, inter alia, in answers to issues subn itted to 
them : (5) there was not existing in the park a concealed danger 
known to the defendant. The general damages were assessed 
at $375, with f48 16s. 8d. special damages. The jury added 
the following rider : “ In delivering the foregoing verdict we 
wish to make it quite clear that we consider that the plaintiff 
at the time of his accident was not a spectator at cricket but 
was engaged in doing business at a public shop adjacent to a 
public path “. On motion by the plaintiff for judgment for 
the damages assessed by the jury, and on motion by the 
defendant for nonsuit, or, alternatively, for judgment for the 
defendant, upon the grounds that there was no evidence or no 
sufficient evidence of any breach of duty owed by the defendant 
to the plaintiff, and upon the further ground that in accordance 
with the jury’s finding on Issue No. 5 it was proper that judg- 
ment be entered for the defendant. Held, 1. That. the jury’s 
answers had to be considered in conjunction with the rider 
when they took the view that the plaintiff at the time of the 
accident was not a spectator at cricket, but was engaged on 
doing business at a shop adjacent to a public path. 2. That 
the relationship of the parties was that of licenser and licensee ; 
the plaintiff was voluntarily on premises provided by a local 
authority for the use of the public without charge. (Ellis v. 
Fulham Borough Cow&Z [1938] 1 K.B. 212; [1937] 3 All E.R. 
454 ; Sutton v. Bootle Corporation [1947] 1 K.B. 359 ; [1947] 
I E.R. 92; Pearson v. Lambeth Borough Council [1950] 2 K.B. 
353; [1950] 1 All E.R. 682 ; Bates v. Stone Parish Cou)2cil 
[1954] 3 All E.R. 38 ; Perkowski v. WeUington City Co;yazio; 
[1957] N.Z.L.R. 39; [1959] N.Z.L.R. 1, followed. 
Stirling Mugistrates 1956 S.C. (Ct. Sess.) 92, not followed: 
Aitken v. Kingborough Corporation (1939) 62 C.L.R. 214, 219, 
referred t,o.) 3. That the jury’s finding that there was unusual 
danger had to be viewed in the light whether danger from a 
cricket ball is an unusual danger to patrons of a shop adjacent 
to a public path surrounding a cricket field, and not in the 
light whether a hit from a cricket ball is a usual or unusual 
danger to spectators at a game of cricket. (Londolt cfraving 
Dock Co. Ltd. v. Horton [1951] A.C. 737 ; [1951] 2 All E.R. 1, 
followed.) 4. That, as the plaintiff was a licensee, the jury’s 
answer to Issue J\To. 5 debarred the plaintiff from recovering 
damages for any injury arising from the unsafe condition of 
the premises. 5. That, while there was a danger to the 
plaintiff due to the current operations which the occupier 
defendant permitted to be carried on on the premises--the 
danger almost inherent from the playing of a game of cricket- 
it was a danger which arose from the unfitness of the ground 
in the vicinity of the tea-shop as an adjunct to tl-e playing 
area, a matter relating to the static condition of the premises ; 
which bad been present at all times since the ground was used 
for cricket, and, consequently, the pla,intiff could not succeed 
on a breach of the general duty of care. (Dunster v. Abhott 
[I9541 1 W.L.R. 58 ; [1953] 2 All E.R. 1572, and the statement 
of C1ear.v .r. in Percival v. Hope Gibbons [1959] S.Z.L.R. 642, 
672.) S~itiul Y. Wellingtrm Cit,v Corporation. (S.G. Wellington. 
1959. April 17. .&lcGregor J.) 

PRACTICE. 

Production of Documents-Letters in Defendant’s Possession 
not “ documents relccting to any matter in question in the action “ 
--Order for Inspection refused--” Documents “-Code of Civil 
Procedure, R. 163. To entitle a party to an order for the 
inspection of letters in the opposite party’s possession, it must 
be shown that the letters ” relate to any matter in question 
in the action” within the meaning of R. 163 of the Code of 
Civil Procedure. The test is whether they contain information 
which may, either directly or indirectly, enable the party seeking 
inspection eit,her to advance his own case or to damage the case 
of his adversary. If such letters are not “ documents relating 
to any matter in question in the action “, they are merely 
chattels of which possession is claimed ; and the fact that 
they are chattels consisting of words and figures written on 
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Wisecounsel 

‘k#Yll\ lh I in finance, as in law, depends 

on alertness, specialised know- 

ledge and sound principles. 

Engage the National Bank, with 
over 80 years experience in all 
phases of comrpercial, farming 

I and private finance, to assist 
i 

I 

you in your banking problems. 

i 
I 

I 

II 6.5 

UNITED DOMINIONS 
CORPORATION I 

(South Pacific) Limited 
TOTAL ASSETS 

EXCEED f1,250,000 

FINAME 
for 

IMDUSTRY and TRADE 
Heud Ofice: 

154 Featherston Street, 
Wellington 

Branches at 

Auckland and Christchurch 
Representatives throughout New Zealand 

IYhe Church Army in%ew Zealand 
(Church of England) 

(A Society Incorporated undw The Religious and Cluwitable Trusts Act, 190s) 

Church Army Sister with part oj her ‘Ifamily” of orphan children. 

FORM OF BEQUEST: 

HEADQUARTERS : 90 RICHMOND ROAD, 
AUCKLAND, W.1. 

I’reaidenl : Trt~ MOST REVEREND R. H. OWEN, D.D. 

Primate and Archbishop of New Zealand. 

THE CHURCH ARMY: 

Undertakes Evangelistic and Teaching Missions, 

Provides Social Workers for Old People’s Homes, 
Orphanages, Army Camps, Public Works Camps, 
and Prisons, 

Conducts Holiday Camps for Children, 

Trains Evangelists for work in Parishes, and among 
the Maoris. 

LEGACIES for Special or General Purpodes may be 
safely entrusted to- 

The Church Army. 

“ I give to the CEURCR ARMY IN NEW ZEALAND SOCIETY of 90 Richmond Road, Auckland, W.l. [Here insert 
particulars] and I declare that the receipt of the Honorary Treasurer for the time being or other proper officer of 
the Church Army in New Zealand Society, shall be sufficient discharge for the same.” 
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LEPERS'TRUST BOARD INC. 
(Strictly Undenominational) 

Some of my Adult members of my 

large family of Pacific Islanders who 

need your help and mine. They are 

three of “His Little Ones.” 
“In as much.” 

P. J. TWOMEY, M.B.E., “Leper Man” 

Secretary, LEPERS’ TRUST BOARD INC., 

I I5 Sherbourne Street, Christchurch. L.27 
J 

Leave your family a home and security . . . 

NOT A ‘MORTGAGE 

Y OU may be purchasing your home with 
the assistance of a mortgage. Whilst 

NationalMutual Mortgage Protection Assur- 

this method is both practical and con- 
ante is available for a term as short as ten 

venient, there is the ever present possibility 
years. 

that you may not live to complete the pay- Applies equally to new or existing mort- 
men& Your familv would then have the gages. 
full burden of due-payments placed upon 
their shoulders - they could lose the 
home you have provided for them, or 
much of the income you have set aside 
fcert;heir welfare in the event of your 

Make sure your family cantiot lose their 
home and security before you com- 
plete the last payment on your 
mortgage. Give them the full pro- 
tection they deserve -a National 

age Protection Policy. The National Mutual Mortgage Protection Mutual Mortg 
Plan ensures that, if you die before the end 
of the Mortgage Repayment period, the 

For a man 35 years old with a L3,000 

pita1 sum necessary to complete payments 
mortgage over a 25 year term, 

--,- _..- -*.*v. A’ * * National Mutual Mortgage Protection M 
is muse avuuaore CO vour aeoenaanrs. Assurance 1s available for only W. 

a day. 
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paper does not of itself constitute them as “ documents ” for 
the purposes of R. 163. (Compaq&e Financiere du Pac$que 
v. Peruvian Guana Co. (1882) 11 Q.B.D. 55, followed. Tourist 
Motor Co. Ltd. V. United Insurance Co. Ltd. [1932] N.Z.L.R. 1361; 
[I9321 G.L.R. 474, applied.) McKendriek Bros. Ltd. Y. Barclay. 
(S.C. Auckland. 1958. September 30. Turnx J.) 

New T&d-Ajfidavit on Motiov. for Neuv Trial-Restriction. of 
Attempts to Overtake Errors in Failing to Collect All Available 
Evidence at Trial--Code qf Civil Procedure, RR. 276, 283. 
Rule 283 of the Code of Civil Procedure is aimed et restricting 
attempts after an action has been tried to overtake errors in 
failing to collect all available evidence, to submit the witnesses 
t,hereto to cross-examinat,ion and present all relevant testimony 
in the conventional manner. The Rule applies to any motion 
under R. 276. Rule 283 is to be construed as it reads. The 
concluding sentence can be treated as, in effect, in t(he nature 
of a proviso, enabling sn affidavit “to be received from a 
material witness, showing t,hat he nLs.de a serious mistake in 
giving his testimony “. Rowland v. Chung. (S.C. Wellington. 
1959. July 16. Haslam J.) 

New Triad-Improper Relection of EwidenceBejore New 
Trinl is Sought, Court to have Definite Information as to what 
Evidence would have been--Code of Civil Procedure, R. 277- 
See DEFAMATION (ante, p, 230). 

SOCIAL SECURITY. 
Deserted Wije’s Benefit -Social Security Commission’s Right 

to apply for Variation of Maintenarzce Order- Husband’s 
Personal Rights Not Ajfected-Social Security Act 1938, s. 22 
(2) (a)-Social Security Amendment Act 1950, s. 21 (2) (b)- 
See DESTITUTE PERSONS (ante, p. 230). 

STATUTE. 
Interpretation-“ Word “-Term “ Word ” including Words 

avd Figures-Motor-drivers Regulations 1940 (S.R. 1940-73), 
Reg. 14 (2). In a statutory enactment, the term “ word” 
is apt to include both words and figures, unless the context 
makes it clear that figures are excluded. Police v. Thomas. 
(1959. June 5. July 1. Ferner SM. Christchurch.) 

TRUSTS AND TRUSTEES. 
Distribution of Shares of Beneficiaries-Notice as to Barring 

of Possible Claims of Known Claimants-Application for Order 
with Conditions Authorizing Trustee to distribute Estate-Effect 
of Statute-./-u&diction to make Order when Possible Claima&s 
Known--” Enforce his claim “- Trustee Art 19,56, ss. 7’5, 76 (6). 
Se&ion 76 of the Trustee Act 1956 provides the machinery 
for ascertaining tne existence or whereabouts of unknown or 
missing claimants. Section 75 provides toe machinery for 
barring the claims of knoVvn claimants. If advertising under 
s. 76 fails to produce any claimant, then distribution may be 

DOMINION LEGAL CONFERENCE 1960. 
All practitioners will have received, or will shortly 

receive, a circular concerning the Eleventh Dominion 
Legal Conference, together with a questionnaire t,o be 
completed by those who wish to attend the Confrroncc. 
The Conference Committee is anxious to have the 
questionnaires returned by the date mentioned on the 
circular-namely, October 9. This is important from 
the point of view of arranging hotel accommodation. 

Some practitioners may feel that it is difficult to 
answer questions relating to arrival times and mode 
of travel at this stage. The Committee, however, 
would like all visitors to make a serious attempt to 
answer these questions, because, as has already boon 
explained, a number of functions will be held in the 
Hutt Valley and transport presents a very real problem ; 
also the Committee would like to see that, visitors are 
met on arrival in Wellington and settled into their 
hotels as soon as possible. 

Most of the subjects for papers to be delivered at 
the Conference have been sot’tled, and the list of 
speakers will shortly be completed. Practitioners will 
be interested to know that the last aft,ornoon of the 
business sessions will be devoted to an “ Open Forum “. 
In the first part of the forum, selected speakers will 
introduce a number of practical topics for short dis- 
cussion. The second half of the forum will be devoted 
to a discussion on the Fidelity Fund. This disoussion 
will be in committee. 

At least one American visitor will be attending the 
Conference. The Committee has had advice from 
Australia that a numbor of Australian practitioners 
are also likely to attend. It is hoped that visitors 
from other parts of the Commonwealth may also be 
present. It is probable that at least one distinguished 
jurist from Aust’ralia or England will be present at the 
Conference. 

Probate and Administration-Probate-Non-Trust Company- 
Will appointing as Executors ” Such Two Directors of Company 
as may be nominated by resolution of the directors ” and the 
Husband-Probate granted to Two Directors and Testatrix’s 
Husband-Trustee Act 1956, 8. 48-See EXECUTORS AND 
ADMINISTRATORS (supra). 

PUBLIC REVENUE. 

Death lhtios-Interest Payable on Amount of Deduction of 
Duty paid in Respect of Duty on Estate in England-Death 
Duties Act 1921, ss. 26, 32. Where death duties became payable 
both in New Zealand and in England in respect of property 
situated in England and when the English duty was paid more 
than three months after the death of the deceased.: The right 
to a deduction from the New Zealand duties given by s. 32 
of the Death Duties Act 1921 did not include rmy right to 8 
corresponding reduction in the interest payable on the New 
Zedand duties (without taking such deduction into account) 
for the period from three months after the deceased’s death 
up to the date when the payment of English duty giving rise 
to the deduction was made. Interest payable under s. 26 (2) 
of the Death Duties Act, 1921 on death duties was deemed to 
be duty only for the purpose of the charging and recovery 
thereof. Such interest wss accordingly not to be taken into 
account in computing for the purpose of s. 32 the New Zealand 
duties payable in respect of property situated in another country. 
Public Trustee v. Commissioner of In.land R< venue. (S.C. 
Wellington. 1959. June 25. July 20. Ha&m J.) 

authorized under that section ; but, if any claim is sent in 
pursuant to the sdvertisement, or is otherwise known to the 
trustee and upon rejection by the trustee is not prosecuted, 
resort must be had to s. 75 to eneble distribution in disregard 
of tnat claim. The operation of 8. 76 (5) is limited to persons 
who have not sent in claims, whether pursuant to advertise- 
ment or otherwise. Accordingly, 8. 76 provides a procedure 
for the protection of the trustee against possible claimants who 
remain unknown or unfound at the time of distribution despite 
advertisement and due inquiries, but not against claimants 
who are then known to the trustee as the result of advertise- 
ment or otherwise. For protection against them, the trustee 
must invoke the provision of s. 75. It follows that the words 
“ enforce his claim ” in s. 76 (5) have reference to P possible 
claimant whose existeuce is known to the trustee but from 
whom no claim has yet been received. So held, by the Court 
of Appeal. The Public Trustee applied under s. 76 of the 
Trustee Act 1956 for leave to distribute the estate of a person 
who had died intestate, as if two maternal aunts and any 
peternal uncles end aunts of the deceased and their respective 
issue had died before the death of the deceased. The order 
previously sought was an unconditional one. As an alter- 
native, however, it was suggested that the order might contain 
conditions designed to ensure that some of the many claimants 
would know of its provisions end have en opportunity to 
commence proceedings to establish their claims. The motion 
was removed into the Court of Appeal. Held, by the Court 
of Appeal that s. 76 did not confer jurisdiction to make such 
an order. In re Sheridan (D ceased). (C.A. Wellington. 
1959. June 15. Gresson P. North J. Cleary J.) 
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MORTGAGE: NOTICE BY MORTGAGEE. 
Under s. 92 of the Property Law Act 1952. 

By G. CAIN. 

Section 92 of the Property Law Act 1952, requiring 
a mortgagee to serve a month’s notice on his mortgagor 
before exercising certain of his rights, first appeared in 
1939, and, almost unnot’iced, it made a substantial 
inroad on private contracts and effected a significant 
change in the law : not because of the modest requirc- 
ment of the notice, but because of the provision that 
the mortgagee could not proceed to cxcrcise his powers 
if the dofauh wcrc remedied before the date of expiry 
of the notice. This provision was presumably made 
to change the common-law principle applied, c.g., in 
the decision of Sir Michael Myers C.J. in MeDuff v. 
Rea [1937] N.Z.L.R. 922. 

The rule was that once default had occurred, the 
mortgagee, if then cntitlcd by his instrument to cxcrcisc 
his powers, could proceed to do so despite payment or 
tender of the arrears. Mortgages in normal form 
entitle the mortgagee to exercise powers on default of 
the mortgagor, and most mortgages render the whole 
principal sum due on default in payment of, e.g., 
interest or instalments. 

Clause 8 of the Fomth Schcdulo of the Property 
Law Act itself provides for this. The effect of s. 92, 
however, is to make this provision unenforceable if the 
mortgagor remedies the default before cxpiry of the 
notice. 

The common-law rule, however, presumably resumes 
operation upon expiry of the notice. Payment or 
tender of arrears after that need not hinder the mart 
ga,gec in proceeding to exercise power of sale. 

Another aspect of this section is that a difficult 
mortgagor can cause much trouble to his mortgagee 
by continually defaulting but remedying his default 
during the currency of the s. 92 notmice related to that 
default. This may involve the mortgagee in a suc- 
cession of notices following successive defaults. A 
landlord suing a persistently default’ing tcnnnt is in a 
better position if the Tenancy Act 1955 applies to the 
tenancy, for by s. 37 (3) of that Act the Court may on 
application of the landlord declare that s. 32 (3) of the 
Magistrates’ Courts Act 1947 shall not apply. This 
provides that an action for possession based on non- 
payment of rent (as 0pp0Sed to terminat’ion of tenancy 
by notice) must cease upon payment of the arrears 
nnd costs. There is room for similar provision for a 
mortgagee where he can satisfy the Court that his 
mort,gagor is a persistent defaulter who pays only 
following service of Property Law Act notice. 

SERVICE OF THE NOTICE. 

Section 152 deals with service of notices generally, 
including notices required to be served under s. 92. 

The oddity here, it is submitted, is subs. (7) of s. 152, 
which says that the section applies only so far as a 
contrary intention is not expressed in the instrument, 
and the section has effect subject to the instrument. 

Now s. 92 is a compulsory section for mortgagees, 
and the mortgagor cannot by subs. (7) contract out of 

the benefit it confers on him. Section 118 is another 
obligatory notice section ; (notice by lessor intending 
to forfeit a Icasc). The method of service of such 
notices is, howcvcr, governed first by the instrument 
itself, and, if no contrary directions arc given in it for 
service of notices, then by s. 152. 

What if a mortgage wcsc to provide that service of 
any notice on the mortgagor was good if it were 
attached to the mortgagee’s solicitor’s file ‘3 Does 
the instrument still prevail, and so deprive the mort- 
gagor of the benefit of s. 92 1 The example is facetious 
but there can plainly be more practical instances. 
Mortgages often provide that service on the land is 
adcquatc . By contract, therefore, the mortgagee can 
affix his notice to tho land, although he may be 
perf&ly aware that the notice ca,nnot possibly come 
to the knowledge of the mortgagor. 

In J&in v. Reed [I9541 N.Z.L.R. 667, Finlay J. 
held that a mortgagee, who apparently had no special 
contractual provisions on the point, had adequately 
served notice by utilizing the second leg of s. 152 (l), 
i.e. by posting by registered letter. The mortgagor 
had refrained from taking the letter and could not 
take advantage of his own evasion. Here, the mort- 
gagor was aware of the likelihood of the notice having 
been sent. But what if he is absent, or overseas, or 
has abandoned the security, or disappeared ?r 

By s. 152 (7) the mortgagee is perfectly in order in 
serving in terms of his instrument. May he not thus 
substantially evade s. 92 ? 

It is suggested that, while s. 152 should rightly be 
optional for notices which the parties themselves have 
agreed upon, the ability to contract out of the service 
requirements of s. 152 whore the Act itself has chosen 
to make service obligatory should be removed. The 
point calls for clarification ; a prudent mort#gagee may 
feel obliged to seek directions for service in doubtful 
cases and so obtain the benefit of the Court’s ruling ; 
other mortgagees may rely on what appear to be their 
statutory rights and thus perhaps render the protection 
of s. 92 illusory. If  there is reasonable doubt about a 
notice coming to the knowledge of the person served, 
the directions of the Court could be made necessary. 

A mortgagee may, of course, apply for directions 
under s. 152, although his mortgage may entitle him 
to serve in a manner which he knows will be ineffective. 
An interesting point of jurisdiction arises, however. 
If, as by the statute, the instrument prevails, is an 
order of Court giving directions at variance with it 
valid ? Could the mortgagor later successfully allege 
that not,& was not scrvod in terms of the instrument 
but in terms of an order of the Court which had no 
jurisdiction to make it ? Perhaps the above-mentioned 
prudent mort’gagee should serve two notices ; one in 
terms of his mortgage and the other in terms of the 
Court order ! 

When amendments to the Property Law Act come up 
for consideration, these points could be borne in mind 
by our legislators. 
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Are 
sitting 

fin 
Idle funds do no one any good. Why not put your money 
to work in Bank of New Zealand Interest Bearing Deposits? 
Interest rates are now as high as 3&%. with terms ranging 
from 3 months to 24 months. Interest is payable twice 
yearly and can be credited to your account or paid in cash. 
You owe it to yourself to find out more about an Interest 
Bearing Deposit. Call in and discuss it at any branch or 
agency of the B.N.Z. You will be under no obligation. 

Suggestion: 
I f  you have a commitment falling due several months ahead, 
safeguard yourself by putting the funds in B.N.Z. Interest 
Bearing Deposits. This is the ideal way of guaranteeing 
payment while still receiving benelit from your money. 

At your service . . . 

. . . tiie Dominion’s leading Bank 

Head Office for N.Z.- 

Corner Featherston SC 

Johnston Streets, W’gton. 

Branches, Sub-Offices 

and Representatives 

throughout 

New Zealand. 

When the Rev. Samuel Marsden held the first missionary 
service in New Zealand in 1814, the Norwich Union Life 
Insurance Society had already been in business for 6 years. 
The experience of more than a century and a half of mutual 
life insurance service has been distilled for modern use and the 
wisdom of using this is being proved to more and more 
New Zealanders every day. 

LIFE INSURANCE SOCIETY 
Entirely Mutual Founded in 1808 
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N.Z. -METHODIST SOCIAL SERVICE ASSOCIATION 
through its constituent organisations, cares for . . . 

AGED FRAIL 
AGED INFIRM 

CHILDREN 
WORKING YOUTHS ,and STUDENTS 

MAORI YOUTHS . 
in EVENTIDE HOMES 

HOSPITALS 
ORPHANAGES and 

HOSTELS 
throughout the Dominion 

Legacies may be brqueathed to the N.Z. Methodist Social Service Association or to the following members of the 
Association who administer their own funds. For further information in various centres inquire from the 
following : 

N.Z. Methodist Social Service Association. Convener : Rev. A. E. ORR . . . . P.O. Box 5104, Auckland 

Auckland Methodist Central Mission. Superintendent : Rev. A. E. ORR . . . . P.O. Box 5104, Auckland 

Auckland Methodist Children’s Home. Secretary : Sister IVY JONES . . . . P.O. Box 5023, Auckland 

Christchurch Methodist Central Mission. Superintendent : Rev. W. E. FALKINGHAM P.O. Box 1449, Christchurch 

South Island Orphanage Board (Christchurch). Secretary: Rev. A. 0. HARRIS P.O. Box 931, Christchurch 

Dunedin Methodist Central Mission. Superintendent : Rev. R. DUDLEY . . . . 35 The Octagon, Dunedin 

Masterton Methodist Children’s Home. Secretary : Mr. J. F. CODY . . . . P.O. Box 298, Masterton 

Maori Mission Social Service Work. 
Home and Maori Mission Department. Superintendent : Rev. G. I. LAURENSON P.O. Box 5023, Auckland 

Wellington Methodist Social Service Trust. Superintendent : Rev. R. THORNLEY 38 McFarlane Street, Welington 

Wellington Social Club for the Blind 
Incorporated 

37 DIXON STREET. 

WELLINQTON. 

THIS CLUB is organised and controlled by the blind people 
themselves for the benefit of all blind people and is 
eatabliihed : 

1. To afford the means of social intercoume for blind 
people ; 

2. To afford facilities for blind people to meet one 
another and entertain their friends ; 

3. To organise and provide the means of recreation 
and entertainment for blind people. 

With the exception of a nominal salary paid a recep- 
tionist, all work done by the officers of this Club is on 
an honorary basis. 

The Club is in need of a building of its own, owing to 
increasing incidence of blindness, to enable it to expand 
its work. Legacies would therefore be most gratefully 
received. 

FORM OF BEQUEST : 

I GIIVE m BEQUEATH the sum of . . . . . . . . . . . . . . . . . . ..-..-“-..--.-- - 
to THE WELLINGTON SOCIAL CLUB FOB THEE BLWD IN- 
COBPORATED for the general purposes of the Club 
AND I DIRECT that the receipt of the Secretary for the 
time being of the said Club shall be a good and proper 
&ohhuge ta my Trustee in respect thereof. 

In AFRICA, INDIA. PAKISTAN, HONG KONG, 

KOREA, N.2.3 Near North . . . . ‘A 

thousands more 
LITTLE LEPERS, 

. . . and you CAN 
help them as you 
give to the Mission 
to lepers’ Annual 
Cash Appeal. 

Send your gift to 

Secretary for N.Z.: Rev. Murray H Feist, 135 Syrponds 
St., Auckland. C.3. Field Sets: N Is.. Rev A. 1. Jomeson. 
S. Is., Rev. J. C. Christie 
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THE CHARACTER OF THE LAW. 
By LORD SHAWCROSS Q.C. 

The English have a strong sense of law and order, 
but no respect for abstract legal principles as distinct 
from rules which have been applied in concrete cases. 
For the most part, their law, like the constitution of 
their country, is unwritten, t,he result of a thousand 
years of growth and called the Common Law of England 
because it was based upon what was the universally 
accepted custom of the realm, broadened down from 
precedent to prcccdent, by tho decisions of Judges in 
particular c?,ses. 

Yet, despi.o this major elcmcnt of Jndgc-made law-, 
the number of legally-qualified Judges in England and 
Wales is scarcely more than 100. There are only 
20,000 practising lawyers in the whole country. Add 
to this that the police force is neither armed nor 
numerous, and it is fair to conclude that the English 
do have a certain instinct for the law. And in spite 
of its lack of any theoretical foundation, in spite of its 
lack of form and syst’em, English Law has succcedcd 
in dividing with Roman Law tho cmpirc of the greater 
part of the oivilized world. 

INSPIRATION OF KINGS. 
The course of English Law has been profoundly 

affected by the development, at an exceptionally early 
stage of her political evolution, of a strong central 
administration in the hands of a( succession of able 
and masterful kings. One of t’hc chief characterist)ics 
of judicial administration from a very early date was 
the itinerant Judges progressing from the Central 
Courts in London throughout the counties of England, 
administering Justice. 

Today, the whole English legal system is pivoted on 
the Judges in London, a score or so of men who try 
cases in the High Court and at periodical intervals 
travel round the country administering justice at 
Assize Towns in a system which is substantially the 
same now as when it was fixed in the reign of Henry II. 
Under them, distribut,ed throughout the country are 
about 60 County Court Judges who deal with civil 
claims of limited amount with appeal to the High 
Court, and the Stipendiary Magistrates and lay (and. 
unpaid) Justices of the Peace, the last of whom try 
by far the largest number of criminal cases. 

It was largely this centralization of the Judges in 
London which has led to English Law being forensic 
and strictly professional in origin, whereas Roman 
Law and many systems deriving from it are scholastic. 
The Judges always have been, and still are, selected 
from the ranks of practising barristers. They arc not, 
as in some continental systems, a profession apart 
from the profession of practising lawyers, and their 
career and training have been in no way influenced by 
the State except when they come to be selected and 
appointed as Judges. 

As to this, there is no system of election, nor is there 
any question of the State examining and selecting a 
candidate. The men who have come to the top of 
their profession, who are highly thought of by their 
colleagues and by existing Judges, are appointed, 
regardless of political considerations, on the advice 
of the Lord Chancellor, himself the head of the Judiciary. 

And once appointed, they arc entirely free of State 
control, for a Judge cannot be dismissed except on 
an oxpross resolution of both Houses of Parliament, a 
thing which has not happened in 100 years. 

“ 7%~ REASONABLE MAN.” 

Unt’il comparatively recent years the process of 
kocping the lam in touch with the changing needs of 
society was essentially a practical one, accomplished by 
the Judges in each particular case. This has given 
t’he English Common Law the incalculable advantage 
that the Judges, while indeed professing no law- 
making powers. could bv a process of “ interpretation ” 
adapt it to the needs of new circumstances porpotually 
recurring. Thus t’hc whole concept of the law of 
negligence is the Common Law response to the realiza- 
tion of social rosponsibilit8ies unthought of in the 18th 
century. The vehicle by which this development has 
bocn offectcd is “ the reasonable man “. The Common 
Law onforccs a standard of conduct such as might be 
expected from the reasonably prudent and careful 
man. This “ reasonable man ” is a reflection of 
contemporary habits and conduct, constantly changing 
as society progresses. 

All this is not to sa,y that in more recent years 
deliberate legislation has not become an important 
source of law in England. Yet, in spite of the rapidly 
growing mass of legislated enactments-a necessary 
characteristic of the modern state-the Common Law 
and the Judges, u-hose task it is to interpret and apply 
Parliamentary statutes, continue to exercise a dominat- 
ing influence on t’he administration of the law. 

EQUALITY OF ALL. 
This supremacy of the Judges in the administration 

of the law has resulted in another notable characteristic 
of the English system, the equality of all before the 
k&w. The Crown and Government, the Exccut.ive and 
its officials, are subject to exactly the same laws 
administered in exactly the same Courts as the most 
humble citizen. Although in the recent development 
of the so-called Welfare State and planned economy, 
there has been a tendency to allot the decision of 
certain matt’ers arising in the course of Government 
administration to special Tribunals, there is no 
established system of administrative law or adminis- 
trative tribunals. The Government and its officials 
derive such powers as they possess from the ordinary 
law. 

If  a citizen complains that those powers have beon 
abused or exceeded, the complaint is dealt with by the 
ordinary Courts. Only the Sovereign herself is 
personally immune from suit. But the orders of no 
man, not even of the Sovereign, provide any excuse in 
law for the doing of an illegal act. 

AXIOMATIC FREEDOMS. 

The English Constitution being itself unwritten it 
follows that t,here are no guarantees of the personal 
freedoms. Yet these freedoms are axiomatic and a 
person who is arrested has a right at once to be brought 
before a public Court and to be tried for his alleged 
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offence. No one can be forbidden in advance from 
saying what he likes, unless a Court in public trial has 
decided tha,t what he says const’itutes a wrong, for 
example, a libel-actionable at the suit of some third 
party injuriously affected-or has involved a brea,ch 
of the criminal laws, which are themselves traditionally 
favourable to the free expression of OlJiniOn. 

English procedure, especially in t’he criminal Courts, 
is accusatorial r&her t’han inquisit,orial. The com- 
plainant must prove his case. Before trial and at 
trial, an accused person is &ingently protected a’gainst 
any kind of inquisitorial procedure. It is not for the 
Judge to probe into the matter. He acts with complctc 
impartialit,y as an umpire between the contestants and 
decides according to tho evidence as presented to him. 
And, the evidence it,self is strictly limited. Only the 
sworn test’imony of witnesses, subject to cross-examina- 
tion, can be heard. There must be no hearsay, no 
evidence on previous offences or bad character. The 
trial must take place in the full limelight of press 
publicity. 

FREE AID AND ADVICE. 
Nor arc these rights of the subject under the law, 

the right to equality and to personal freedom, illusory 
cases. The old reproach that the Courts, like the 
Ritz Hotel, arc open t,o rich and poor alike, no longer 
has any validity in England. And, at one t.ime, there 
was truth in this criGcism. But, shortly after World 

War II, a scheme of Legal Aid and Advice, subsidized 
by the State but administered with complete inde- 
pendence by the legal profession itself, was introduced. 
This enables those who are unable to meet the costs 
of litigation themselves, to obtain legal aid or advice 
either entirely free or subject to a contribution scaled 
according to their means. 

Reference has been made to the small number of 
legally-qualified Judges. This is due to t#he large 
part played by laymen in the administration of justice. 
The great mass of criminal cases concerning com- 
paratively minor offences, are t’ried by unpaid Magis- 
trates called Justices of the Pcaco. And this participa- 
tion of laymen is important in another connection. 
All serious criminal cases have to be tried by a Judge 
and jury of twelve ordinary citizens. And, in several 
classes of civil litigation, such as fraud or defamation 
of character, a palty can, if he desires it, insist upon 
a jury. 

m’here cases arc tried with a jury, it is they, and 
not the Judge, who are the sole judges of fact. The 
Judge decides questions of law ; he sums up the facts 
to the jury. But, the ultimate decision on the evidence 
rests with them. The jury is the representative of 
the “ reasonable man ” who has done so much to 
temper the administration of the law to the changing 
circumstances of the times. 

And so the Law of England continues to develop. 

Rating, Separate Assessments,-Premises-with respect 
to which the question was whether they had been 
‘r so let out as to be capable of separate assessment ” 
included in particular bookstalls and kiosks or small 
shops apparently resting on the floor of a railway 
station by their own weight, but connected by pipes 
and the electrical connection provided by the company 
with part,s of the station. Concerning a contention 
that as they were merely resting on the ground by 
their own weight and in no way permanently attached 
to it, they were chattels and not part of the 
hereditament . Lord Wright M.R. said : “ On the 
descript,ion of t’he facts a’nd the agreement in reference 
to W. H. Smith $ Son’s bookstalls which I have given 
earlier in this opinion, I think that on principl-: they 
are so let out as to be capable of separate assessment 
and ought to be excluded from the roll as not being 
railway hcreditaments. They are prem%os of con- 
siderable size, occupying definite areas which they have 
occupied for a long time without being moved. It is 
true that the Railway Company reserve power to 
change the sites, but tha evidence is that they do not 
ever, or only at very rare inter&s, exercise that power. 
while the stalls remain in a particular site, the site is 
occupied by W. II. Smith & Son. In Electric Telegraph 
Co. v. Overseers of Salford (1555) 11 Ex. 181, where 
the subject of assessment consisted of telegraph posts 
of which the landowners could direct removal at will, 
it was held that there was exclusive occupation of the 
soil by the posts so long as they were not required to 
be moved. There was sufficient perma,nence to 
constitute rateability. That principle applies in my 
opinion to the bookstalls. They and the sites on 
which they stand are in fact beneficially occupied, 
like any of the other shops or premises in t,he station : 
it would be unfair t’hat they should escape being rated 
while the other premises are.” Westminster Corpora.tion 
v. Xoutherlt Railway Company [1936] AC. 511, 559. 

“ Cruelty ‘9.-“ The Lord President, I think, reaches 
the crux of the case when he says that ‘where the 
cruelty is of the type conveniently described as mental 
cruelty, the guilty spouse must either intend to hurt 
the victim or at least be unwarrantably indifferent as 
to the consequences to the victim ‘. . . . I do not 
propose to go into that because I wish to avoid the 
discussion of hypothetical cases and because I am of 
opinion that actual intention to hurt may have in a 
doubtful case a decisive importance and that such an 
intention has been averred here. Actual intention to 
hurt is a circumstance of peculiar importance because 
conduct which is intended to hurt strikes with a sharper 
edge than conduct which is the consequence of mere 
obtuseness or indifference. My noble and learned 
friends have discussed the averments in the opinions 
which they will deliver and which I have had the 
advantage of reading, and they have shown that the 
appellant has averred a case of actual intention to hurt, 
wilfully persisted in after the injury to the appellant’s 
health was apparent to the respondent. These aver- 
ments are, in my opinion, relevant, and they are, I 
think, supported by sufficiently specific instances of 
the respondent’s alleged cruelty. 
that the action should go to proof. 

I, therefore, agree 
My Lords, it does 

not do justice to the averments to take up each alleged 
incident one by one and hold that it is trivial or that 
it is not hurtful or cruel and then to say t-hat 
cumulatively they do not amount to anything grave, 
weighty or serious. The relationship of marriage is 
not just the sum of a number of incidents, and in this 
case it has been overlooked that all the incidents 
averred are said to have been inspired by the 
respondent’s intention to impose his will on his wife 
without consideration of her feelings or health.“- 
Lord Normand in ;Jamiesola v. Jamieson [1952] 
A.C. 525, 535, 
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CHARITIES AND DEATH DUTY. 
By M. I. TKOMPSON, LL.B., A.P.A.N.Z. 

Wealthy New Zealanders have often been critic&cd 
for their lack of philanthropy compared with, say, 
Americans. Wealthy Americans were said to regard 
part, at least, of their estates as being held for the 
benefit of the community and they made their wills 
accordingly, whereas only in exceptional cases did 
wealthy New Zealanders recognize any such obligation. 

That criticism may have been valid once when death 
duties were comparatively low. It was possible for a 
wealthy man to provide for his family and still have 
something worthwhile to leave to charity after pay- 
ment of death duties. Death duties comprised estate 
duty and succession duty ; and charities which wcrc for 
the benefit of persons or objects in New Zca,land n’crc 
exempt from succession duty. 

Today there is no succession duty, but the rates of 
estate duty are so high as to ho confiscatory. The 
wealthy man is very much on the defensive. Hc is 
preoccupied with the problem of providing for his 
family ; with the problem of avoiding the sale of the 
farm or the family business to pay estate duty on his 
death. These problems can be solved, given time, 
resolution, and the right advice ; but, whether or not 
the problem is tackled, it is unlikely that anything 
substantial will be left to charities. 

* 
Charity begins at 

home, and, even if there was once a moral obligation 
to leave something t,o the community, it must be very 
slight in these days of the Welfare State and estate 
duty designed to disinherit. 

This would apply more particularly to charities for 
the relief of poverty, the advancement of education, or 
for other public purposes. The Welfare State has 
assumed responsibility in these spheres, but as Mr 
I. L. M. Richardson has pointed out in his articles on 
Religio?z and the Law (ante, pp. 69, QO), the State does 
not provide financial assistance for religious groups or 
religious programmes, except for auxiliary enterprises 
such as hospitals and schools. 

There must be many people who would like to lcavc 
money for the advancement of religion, but who are 
prevented from making more than a token provision 
because of their liability for estate duty. 

Representations were recently made to the Minister 
of Finance for the restoration of the concession 
previously a.llowed in respect of money left to charities, 
but, as he pointed out, there is nothing to restore. 
Charities were exempt from succession duty. They 
are still exempt. The reply was logical, but unsympa- 
thetic. It makes no allowance for the fact that, when 
sucoession duty was abolished, the rates of estate duty 
were correspondingly increased. The relief to be given 
would have to take the form of a rebato or exemption 
from estate duty, but it might lead to the restoration 
of some form of succession duty and that would be a 
retrograde step. 

Those with the interests of religious and other 
charities at heart should examine the present position 
and make sure their appeals and advice to possible 
benefactors are practical and do not conflict too 
strenuously with family responsibilities. In my 
opinion, the advertisements by religious bodies in this 
JOURNAL asking for bequests are out of touch with 

reality. They may result in token bequests. Even 
if in exceptional cases persons without dependants are 
prevailed upon to leave everything to a charity, the 
SOate will take about half of a large estate in estate 
duty. 

Take the following example : 
A has a du&~blc estate worth, say, $40,000. His 

estate-dut’y liability is E15,OOO and, ignoring testament- 
ary expenses, this would leave &25,000 to provide for 
his family and any bequests to charities. If A’s 
chief asset is a farm or a family business, it is obvious 
that t,herc would be groat difficulty in retaining t,hcsc 
asset’s in the family and paying anything but trifling 
bcquosts to chalit’ies. It, 1s unrcasonablc to expect 
A’s soli&or to advise A to leave money to charitics. 

Supposing A had no dcpcndants, should he lcavc his 
estate to charitics ? A man died recently in New 
Zealand leaving an estate of di80,OOO for the advance- 
ment of religion. Estate duty came to ;E39,000, 
leaving a net amount of less than ;E41,000 for the 
religious body. That man knew for two years that 
he was incurably ill, that he must die within two or 
three years. His wants were not large. An amount 
of g5,OOO would have provided for him for over five 
years. He should have given 6575,000 to the religious 
body while he was alive. He could have had the 
satisfaction of seeing the money used, and the religious 
body would have received about $35,000 more than it 
actually did receive. 

Let us go back to A. Suppose he decides to give 
$5,000 to charity. His family will be left with less 
than E20,OOO. If he gave $10,000 to charity while 
he was alive, he would leave an estate of ;E30,000. 
After payment of sEQ,OOO estate duty there would be 
&21,000 for his family. In other words, his family 
would be ;El,OOO bcttcr off if he gave away $10,000 
while he was alive than if he leaves e5,OOO to charity 
by will. Surely it would be better for religious bodies 
and other charities to alter their appeals for bequests 
by pointing out that, although bequests are most 
welcome and will be appreciated, gifts during the 
donor’s lifetime would be far less expensive to him and 
his family and could provide added satisfaction for the 
donor in that he could see his money being spent. 

Many prospective donors would like to make gifts, 
but their assets are not in a form suitable for giving 
effectively for estate-duty purposes. They should be 
informed that there are many ways for overcoming 
this difficulty. For example, a donor oan sell his 
assets to a company taking, inter alia, redeemable 
preference shares which he can easily give away while 
remaining in control of the company and drawing 
director’s fees. 

Until now, I have assumed that gifts will be made 
from unselfish motives. There is, however, a type of 
case where a large gift to charity is the only solution 
for keeping a farm in the family or retaining control 
of a company in a family. Take the case of Mr X. 
He is a wealthy sheepfarmer, eighty years old, in 
failing health ; and he realizes that he is unlikely to live 
for another three years. For many years his solicitor 
has been urging him to reduce his estate by making 
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gifts to a family trust, but he is one of those people 
who cannot force themselves to part with their property. 
Now, when it is almost too late, he is prepared to do 
anything to enable his family, particularI,? his grand- 
sons, to carry on the sheep station which 1s unsuitable 
for subdivision : 

Mr X’s assets are as follows : 
Land at Government vduation . . 530,000 
Live and dead stock . . . . 30,000 
Life insurance . . . . . . 15,000 
Personal and other assets . . 5,000 

;E100,000 

position looks hopeless, but this is what Mr X can do. 

He should have a company incorporated with a 
nominal capita.1 of sE50,OOO divided into 1,000 ordinary 
shares of gl each having one vote per share and sE49,OOO 
two per cont. redeemable non-cumulative preference 
shares of SE1 each having no voting power. He should 
sell his land to the company for sE50,000, which he should 
pay back to the company to make the shares fully pa,id. 
He should give the 49,000 preference shares to a charity. 
I f  he died the next day, his dutiable estate would be 
g51,OOO on which estate duty would amount to $21,000. 
The executors would be able to raise this amount and 
the land would not have to be sold. The preference 
shares could be redeemed over the years. 

Estate duty on 6100,000 amounts to &51,000 and it is 
obvious to Mr X that this amount could not be raised 

This type of arrangement is common in the United 

by his executors without selling the land. It is 
States. The Ford Foundation is a notable example. 

probable also that, if they do have to sell the land, 
they will not .get Government value as it is very 

There are ma,ny ways in which wealthy men can 
benefit’ charities in New Zealand. 

difficult to find a buyor for large sheep stations. 
The most expensive 

The way is to leave money by will. 

TRUSTEES: PURCHASE BY A TRUSTEE OF TRUST 
PROPERTY. 

By E. C. An~nrs, I.S.O., LL.M. 

EXPLANATORY NOTE. 
The purchase of trust property by a trustee is always 

a delicate mat&, unless expressly aut’horized by the 
trust instrument. The trustee must tread warily. 
In no case perhaps is this rule bcttcr illustrtltod than 
in the New Zealand case of Wright v. Morga?~, which 
ended in the Privy Council (1926) N.Z.P.C.C. 67% 

By his will, t’he testator gave his son H.. whom he 
had appointed a trustee, the option of buying two 
landed estates, on certain conditions as to valuation. 
After the tcstator’s deat,h, D. W. w-ho was also a son 
of the testator and trustee of the n-ill, a,cyuircd H.‘s 
share under the will, including the right to exercise 
the option of purchase. 
in 1907. 

D. W. exercised this opt,ion 
Seventeen years later the purchase was 

attacked by one of the three daughters of t,he dcccased 
(whose share had been settled), and her infant children, 
acting by their guardian. They a,sked the Court 
that the sale should be set aside, and accounbs taken 
of the profits made, so that these might be restored 
to the trust estate. 

It was argued on behalf of D. W. that t,ho right to 
purchase was property in the person of H. who was a 
cestui que trust, and that it was well settled that a trust 
may purchase the interest of a cestui que trust. But 
their Lordships of the Privy Council hold that, as the 
option transferred to D. W. only gave to D. W. a right 
to ask from the trustees a contract of sale, that contract 
of sale was ex rei necessitate a contract between the 
trustees and himself as a trustee, and must be set aside, 
as a conflict arose between his duty and his interest, 

particularly in respect of the fixing of the moment of 
the sale and the terms of payment, although the condi- 
tions fixed by the testator had been complied with. 

In a transaction of this nature the trustee can some- 
times successfully plead laches : it will be observed 
that in Wright’s case the attack on the sale was not 
launched until seventeen years after the sale. Their 

Lordships briefly dealt with this point as follows : 
Their Lordships, therefore, come to the conclusion that 

t,his case falls within the general rule, and that the sale being 
as rarriod out, a sn!e of trust property to a trustee, cannot 
bo allowe:l to stand, as in a question with infant beneficiaries 
who cannot be affosted as t,he daughter might have been 
affeztod, by the lapse of time since the transaction was 
affected to her knowledge but not to theirs (ibid., 686). 

A case on the other side of the line is also a Now 
Z&and one which went to the Privy Council : JlcCuul 
v. Fraser (1917) N.Z.P.C.C. 152. The testator died in 
1879 and gave a life interest of the house and furniture 
and an annuity to his wife. Donald Fraser, a son, 
was his t’rustco, to whom he gave, subject to the said 
bcqucsts to his wife, the following unusual power over 
the trust property : 

Upon trust within two years after the decease of my said 
wife to pay and divide all my real and personal estate and 
affects whatsoever and wheresoever unto and among such of 
my childron and in such proportions and in such manner as 
ho in his discretion shall think fit. 

The widow died in 1893, and in 1894 Dmald Fraser 
came to a family arrangement with his brothers and 
sisters all of whom were sui $uris. They all agreed 
that the farm and home where Donald had lived since 
1852 and which he by his efforts had brought into 
production, should not be sold but should be retained 
by him. The others received other benefits from the 
estate. This family arrangement was ultimately 
cvidenccd by a deed which was execut’ed by all parties 
in 1901. More than ten years later, an action was 
brought in the Supreme Court by one (who claimed 
from one of the daughters who had signed the deed) 
to have the deed of 1901 set aside. But this, the 
Supreme Court, the Court of Appeal, and the Privy 
Council declined to do. The arrangement evidenced 
by the deed was entirely within the scope of the trust, 
and the communication of the trustee’s decision to the 
beneficiaries and their approval, as established by the 
evidence, afforded at once sufficient evidence of the 
exercise of the power, and also, although this was not 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PuRPOSES Box 5006, Lambton Quay, Wellington 

The New Zealand Crippled Children Society was formed in 1935 to take 
up the came of the crippled child-to act BB the guardian of the cripple. 
and flght the handicapn under which the crippled child labours ; to 
endeavour to obviate or mbmnize hi diibility, and generally to brirrg 19 BRANCHES 
within the reach of every cripple or potential cripple prompt and 
efficient treatment. THROUGHOUT THE DOMINION 

ITS POLICY 
(a) To provide the lame opportunity to every crippled boy or girl as ADDRESSES OF BRANCH SECRETARIES; 

that offered to physically normal children ; (5) To foster vocational 
training and placement whereby the handicapped may be made aelf- (Each Branch administers its own Fun&) 
supporting instead of being a charge upon the community ; (c) l’reven- 
tlon in advance of crippling conditions aa a major ohjectivr ; (d) To 

AUCKLAND . . . P.O. Box 2100, Auckland 
wage war on irfantile paralysle, one of the principal cau~ee of crippling ; CANTERBCRY ABD WEST COAST P.O. Box 2035, Christchurch 
(e) To maintain the closest co-operation with State Depnrtments, SOUTH CANTERBURY . . . 
Eospitrl Boards, kindred Societies, and assist where possible. 

. . P.O. Box 125, Timaru 
DCBRDIN . . . . . . P.O. Box 483. Dunedio 

It is oonsidered that there are approximately 6,000 crippled children GISIIORNE . . . 
in New Zealand, and each year adds a number of new cases to the 

. . . P.O. Box 15, Gisborne 

thousands already being helped by the Society. HAIKR’S BAY . . , . P.O. Box 377, Napier 

Members of the Law Society are invited to bring the work of the 
NELSON . . . . P.O. Box 188, Nelson 

N.Z. Crippled Children Society before clients when drawing up wills NEW PLYSlOuTH . . . . . P.O. Box 324, New Plymouth 
and advising regarding bequests. Any further information will NORTH OTAQO . . . . . P.O. Box 304, Oamaru 
gladly be given on application. MAXAWATU . . . . . P.O. Box 299, Palmerston North 

MR. C. MEACHEN, Secretary, Executive Council 

EXECUTIVE COUNCIL 
SIR O~AIU~~ NORWOOD (President), Mr. 0. K. HANSARD (Chairman), 
SIB JoElx ILOOTT (Deputy Chairman), Mr. H. E Yonx~, J.P., Mr. 
ALEXAKDER QILLIES, Mr. I,. SINCLAIR THOMPSON, Mr. FRANI~ It. JOSSP, 
Mr. ERIO Id. HODDBR, Mr. WYVIIRN B. HUNT, SIR ALEX~XDER 
ROBERTS, Mr. WALTER N. NORWOOD, Mr. J. L. SUTTON, Mr. G. J. 
PARK, Dr. (3. A. Q. LBNNANE, Mr. L. G. I(. STEYEN, MR. B. ~‘IXEER, 
Mr. F. CAIIPBELL-SPRATT. 

MARLI~oR~UGH ........ P.O. Box 124, Blenheim 
SOUTH TARANAKI ...... P.O. Rex 1413. Hawcra 
SOUTELAND ........ P.O. Box 169. Invercargill 
STRATFORD ........ P.O. Box 83, Stratford 
WANQANUI ........ P.O. Box 20, Wanganui 
WAIRARAPA ........ P.O. Box 125. Masterton 
WELLIKQTON ...... P.O. Box 7821, Wellington, E.4 
TAURASU .. .. .. P.O. Box 340, Tauranga 
Coos ISLANDS C/o MRS. ELSIE HAL;,’ ISLAND MERCHANTS LTD., 

Rarotonga 

OBJECTS : The principal objects of the N.Z. Federa- 
tton of Tuberculosis Associations (Inc.) are au follows : 

1. To establish and maintain in New Zealand a 
Federation of Associations and persons interested in 
the furtherance of a campaign against Tuberculosis. 

2. To provide supplementary a&stance for the benefit, 
comfort and welfare of persons who are suffering or 
who have suffered from Tuberculosis and the de- 
pendanta of such persons. 

3. To provide and raise funds for the purpo~~~~ of the 
Federation by subscriptions or by other meana. 

4. To make a survey and acquire accurate informa- 
tion and knowledge of all matters affecting or con- 
cerning the existence and treatment of Tubercumsfa 

6. To Becure co-ordination between the public and 
the medical profession in the investigation and treat- 
merit of Tuberculosis, and the after-care and welfare 
of perso who have suffered from the said disease. 

A WORTHY WORK TO FURTHER BY BEQUEST 
Members of the Law Society are invited to bring the work of the Federation before clients 
when draw&g uz, wills and giving advice on bequests. Any further information will be 

gladly given on application. to :- 

RON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. 

Telephone 40-959. 
OFFICERS AND EXECUTIVE COUNCIL: 

President : Dr. Gordon Rich, Christchurch. 

Ezecutiue : 0. Mea&en (Chairman), Wellington. 

W. R. Sellar, Otago. 
L. V. Parthing, South Carcterbuty. 
C. M. Hercus, Southland. 

Dr. J. Connor, Ashburton Town and County. 
H. J. Gillmor , Auckland. 
Dr. Gordon Rich, Canterbury and West Coast. 
M. J. Keeling, asborne and East Coast. 
L. Beer, Ha&e’s Bay. 
Dr. J. Hid&ketone. Nelson. 
A. D. Lewis, Northland. ,__ 

1;. Cazm, Taranaki. 
A. T. Carroll, Wairoa. 
A. J. Ratlijj, Wanganui. 

Hon. Treasurer : H. H. Millet, Wellington. 
Hon. Secretary : Miss F. Morton Low, Wellington. 
How. Solicitor : H.,F. Anderson, Wellington. 



NEW ZEALAND LAW JOURNAL September 1, 1959 

A worthy bequest for 

YOUTH WORK. . . 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

(I) Resident Hostels for Girls and a Transient 
Hostel for Women and Girls travelling. 

Tidy Y.iII.C.A.‘s main object is to provide leadership 
training for the boys and young men of to-day . . . the 

future leaders of to-morrow. This is made available to 
youth by a properly organised scheme which offers all- 
round physical and mental training . . . which gives boys 
and ~young men every opportunity to develop their 
potentialities to the full. 

The Y.M.C.A. has been in existence in Xem Zealand 
for nearly 100 years, and has given a worthwhile service 
to every one of the thirteen communities throughout 
New Zealand where it is now established. Plans are in 
hand to offer these facilities to new areas . . . but. this 
can only be done as funds become available. A bequest, 
to tho Y.M.C.A. will help to provide service for the youth 

(2) Physical Education Clashes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

* OUR AIM as an Undenominational Inter- 
nationai Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 
of the Dominion and should be made to :- 

THE NATIONAL COUNCIL, 
Y.kC.A.‘s OF NEW ZEALAND, 

114, THE TERRACE, WELLINGTON, or 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED LSO,000 before the proposed 
New Building can be commenced. 

YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION 

GIFTS may also be marked for endowment purposes 
or general use. 

&ncr;l ,gyxry 
. . . ., 

5, f?oulc01t street, 
M’cUington. 

President : 
Her Royal Highness. 
The Princess Marnaret. 

Patron : 
Uer Majesty Queen El~a’ceth, OBJECT 
rhe Queen Morhe: *’ The Advancement of Christ’s 

Kingdom among Boys and the Pro- 
N.Z. Presiden: BarnaG H&err motion of Habits of Obrdirnce, 
Leaaue : Reverence, Disciplioe. Self Respect, 
Her Encellencq Vircountrss and all that tends towards a true 
Cobham Christian Manlincas.” 

.-\ Locrng Hawn for a Ncnlccted Orphan. 

Founded in 1883-the first Youth Movement founded. 

DR, BARNARDO’S HOMES Is International and Interdenominational. 

Charter : “ No Destitute Child Ever R,efused Ad- 
mission.” 

Neither Nationalised nor Subsidised. Still dependent 
on Voluntary Gifts and Legacies. 

The NINE YEAR PLAN for Boys . . . 
912 in the Juniors-The Life Boys. 

12-18 in the Seniors-The Boys’ Brigade. 

A character building movement. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

LEGACIES AND BEQUESTS, NO LONGER SUBJECT 
TO SUCCESSION DUTIES,~RATEFULLY RECEIVED. 

FORM OF BEQUEST: 
** I GIVE Ah‘D BEQUEATH unto the Boys’ Brigade, New 
Zealand Dominion Council Incorporated, National Chambers. 
22 Costomhoure Quay. Wellington, for the general porpose of the 
Brigade, (hens inrcrr d&Ma of I#CWJ 01 bcpvW and I dir@ct that 
tba receipt of the Secretary for the time being or the receipt of 
any other proper offkcr of tha Brigade shall be a good and 
aufficlent dlacharge for the came.” 

London Headquarters : 18-26 STEPNEY CAUSEWAY, E. 1 
N. 2. Headquarters : 62 THE TERRACE, WELLINGTON. For information, wile lo- 

For further information w-rite 
THE SECRETARY. 

P.O. Box 1408, WELLIIGTON. 
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strictly necessary, of the assent of all interested parties 
to the fairness of the division. And there was no 
evidence whatever of bad faith or unfair dealing. 

There is, however, no absolute rule preventing a 
trustee from purchasing the beneficial interests of the 
beneficiaries, if they are sui juris : in purchases by a 
trustee from his cestui que trust an act is done which, 
though open to inquiry, puts an end in form to the 
relation between them. If the purchase stands he is 
no longer a trustee, since the cestui que trust has permitted 
him to become the beneficial owner. If the transaction 
is sought to be set aside within a reasonable time it is 
laid down in 33 Halsbury’s Laws of England, 2nd cd., 
282 that the trustee must show : (1) that there has 
been no fraud or concealment or advantage taken by 
him of information acquired by him in the character 
of trustee, (2) that the trustee had independent advice 
(although apparently independent legal advice is not 
absolutely necessary), and every kind of protection 
and the fullest information with respect to the property, 
and (3) that the consideration was adequate. 

In the foregoing explanatory note three types of 
cases are really dealt with. First, Wright’s case was 
a purchase by a trustee of the trust property : there 
appear to have been unborn beneficiaries, and the 
purchase conflicted with his duties as trustee. In 
the second type there is a genuine family arrangement, 
such as is described in 17 Halsbury’a Laws of Englund, 
3rd ed. p. 223, para. 370 : 

The Court will support as a family arrangement any 
transaction between members of the same family which is 
generally for the benefit of the family estate or of all the 
parties concerned. 

The third type is a purchase hv a trustee of the bene- 
ficial interest of the beneficcaries. The difference 
between the second and third type of case is pointed 
out by Sim J. in delivering the judgment of the Court 
of Appeal in McCauZ’s case (1915) 34 N.Z.L.R. 680; 
17 G.L.R. 633, where it was held that a trustee may 
take a benefit under a deed of family arrangement. 

In the following precedent, which authorizes a 
trustee to purchase any part of the farm lands, stock, 
and plant owned by the deceased’s estate, all the 
pitfalls incident to such a transaction appear to have 
been avoided. Needless to say all the parties to the 
deed are sui juris ; if they were not, the sanction of 
the Supreme Court to the deed would be necessary. 

PRECEDENT. 

DEED CONSENTINQ TO A TRUSTEE PURCHASING TRUST PROPERTY 

THIS DEED is made the day of 1959 
BETWEEN A. B. of Cambridge Widow (hereinafter called “ the 
Annuitant “) of the first part C. D. of Hamilt,on Farmer, E. F. 
of Hamilton Farmer G. H. of Te Awamutu Farmer and H. J. 
of Morrinsville Farmer (hereinafter called “ the residuary 
beneficiaries”) of the second part and the said E. F. and 

LIMITED (hereinafter called “the Trustees “) cf the 
third part 

WHEREAS G. H. late of Hamilton in the Dominion of New 
Zealand Farmer (hereinafter called “ the Testator “) by his 
Will (hereinafter called “the Will “) dated the 5th day of 
November 1953 appointed the Trustees to be the Executors 
and Trustees thereof and after directing payment of his funeral 
and testamentary expenses duties and debts directed his 
Trustees to stand possessed of all his estate upon the Trusts 
in the Will declared in favour of the Annuitant and the residuary 
beneficiaries 

AND WHEREAS the Testator died on the 3rd day of August 
1958 and t,he Will was proved by the Trustees on the 9th day 
of October 1958 in the Supreme Court of New Zealand at 
Hamilton 

AND WHEREAS the Testator left him surviving his widow 
the Annuitant and four children namely the residuary berm 
ficiaries and no more all of whom have attained the age of 
twenty-one years and are under no legal disability 

AND WHEREAS since the date of death of the Testator the 
Trustees have carried on the farming business of the Estate 
of the Test&or in pursuance of the powers contained in the 
Will and a copy of the last Balance Sheet and Statement of 
Accounts in the said Estate as at the 31st day of March 1959 
is annexed hereto 

AND WHEREAS pursuant to the provisions of the Will of the 
Testator the Annuitant is entitled to receive from the Estate 
of the Testator an annuity of four hundred pounds ($400/-I-) 
during her life 

AND WHEREAS by his Will the Teatator charged all his farm 
lands with payment of the said annuity to the Annuitant during 
her life in exoneration of the rest of his Estate. 

AND WHEREAS the Testator by his Will directed the Trustees 
to hold all his Estate (subject to the said annuity charged on 
all his farm lands) upon trust for all his children in equal shares 

AND WHEREAS the residuary beneficiaries being all the 
children of the Testator are thus entitled in equal shares to the 
whole Estate of the Testator absolutely subject to the said 
annuity 

AND WHEREAS the Annuitant and the residuary beneficiaries 
desire the Estate of the Testator to be realised and to that 
end wish the Trustees to sell all the freehold and leasehold land 
and live stock and farm plant belonging to the Estate 

AND WHEREAS the residuary beneficiaries have agreed that 
out of the proceeds of such sale and out of the ready moneys 
in the Estate the sum of twelve thousand pounds (E12,000/-/-) 
shall be set aside and invested for the maintenance and benefit 
of the Annuitant 

AND WHEREAS the Annuitant has agreed to release the farm 
lands of the Estate of the Testator from the said charge thereon 
in respect of her annuity in consideration of the provision 
made for her out of the Estate as hereinafter set out 

AND WHEREAS the Annuitant and the residuary beneficiaries 
have each agreed that the said E. F. shall be entitled to purchase 
any part of the Estate freehold or leasehold land and stock 
and plant notwithstanding that he is a Trustee of the Will of 
the Testator 

AND WHEREAS the Annuitant and the residuary beneficiaries 
have each been separately advised by an independent Solicitor 
as to the several matters authorised by this Deed and have 
requested the Trustees to execute these presents and any other 
instruments necessary or expedient for carrying the same into 
effect 

AND WHEREAS the Trustees have agreed to execute these 
presents and to sell the Estate freehold and leasehold lands 
stock and plant as hereby authorised upon the Annuitant and 
the residuary beneficiaries executing the indemnity hereinafter 
contained. 

Now THEREFORE THIS DEED WITNESSETR and by way of 
family arrangement it is hereby mutually agreed as follows 
that is to say: 

1. IN pursuance and in consideration of the premises the 
Annuitant and the residuary beneficiaries do and each of them 
doth hereby AUTHORISE AND REQUEST the Trustees to cause 
the whole of the freehold farm estate lands to be subdivided 
into four lots and sell the same and also all the Estate lease- 
hold land at such time and in such manner as the lrustees 
in their discretion think fit 

AND ALSO to sell at such time and in such manner as afore- 
said all live stock farm plant machinery and chattels used in 
connection therwith or belonging to the Estate of the Testator 
2. OUT of the net proceeds arising from such sale and out of 
the other ready money in the Estate of the Testator the Trustees 
shall appropriate and set aside the sum of twelve thousand 
pounds (f12,000/-j-) and shall hold such sum (hereinafter called 
“ the annuity fund “) UPON TRUST to invest the same in any 
of the investments authorised by the Will or by the Trustee 
Act 1956 and to pay and apply the net income arising there- 
from FIRSTLY in payment to the Annuitant of the said annuity 
of four hundred pounds ($400/-I-) during her life SECONDLY 
for the further benefit of the Annuitant as may in the opinion 
of the Trustees from time to time be necessary during her life 
and after her death UPON TRUST as to both capital and income 
of the annuity fund for the residuary beneficiaries as tenants 
in common in equal shares PROVIDED ALWAYS that if in any 
year the said net income of the annuity fund shall be in- 
sufficient to provide such annuity and such further benfit of 
the Annuitant in any such case the Trustees shall at their 
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unfettered discretion have recourse to the capital of the annuity 
fund to make up the deficiency 

3. IN consideration of the said agreement and of the provision 
herein made for her out of the Estate the Ann&ant DOT11 
HEREBY RELEASE AND DISCHARGE all the farmlands belonging 
to the Estate of the Test&or from the charge against, t)hc samo 
in the Will contained in respect of the said annuity. 

4. THE Annuitant and the residuary beneficiaries (otlcr, tf-an 
the said E. F.) do and each of them doth hereby consent to 
the said E. F. notwithstanding that he is a Trustee of t1.c Will 
of the Testator purchasing the whole or any part of the farm 
lands stock and plant belonging to the Estate of the Testator 
in all respects in the same manner as he would be entitled so 
to do were he not a Trustee of the Will. 

6. THE costs of all parties of and incident,al to the preparation 
c<unplotion and stamping of this Deed shall be borne by and 
paid out of the capital of the Estate of the Testator. 

6. AFTER providing for tho payment of all liabilities of the 

Estate of the Test&or and the annuity fund and all costs charges 
commissions fees and expenses of and incidental to the realisation 
of the said Estate the residue shall be held by the Trustees 
UPON TRURT to pay and divide the same equally between the 
residuary beneficiaries as provided by the said Will. 
7. IN further pursuance of the said agreements and in considera- 
tion of the premises the Annuitant and the residuary bene- 
ficiaries hereby jointly and severally covenant with the Trustees 
and each of thorn that they and such of them will at all times 
hereafter effestually keep indemnified the Trustees and each 
of them and their respective successors and personal repre- 
sentativos of each of them against all actions proceedings 
accounts claims and demands in the part of any person or 
persons whomsoever and against all costs damages liability 
and expenses to be incurred or sustained by reason of the 
Trustees having done any of the acts authorised by this Deed. 

IN WITNESS etc. 

SIONEI> IdP. 

THEIR LORDSHIPS CONSIDER. 
By COLONUS. 

Xervant’s Duty of Care.-“ I think it right t,o say 
that I concur in what I understand to be the ummimous 
opinion of your Lordships that the servant owes a 
contractual duty of care to his master, and that the 
breach of that duty founds an action for damages 
for breach of contract, and that this (apart from any 
defence) is such a case. It is trite law that a single 
act of negligence may give rise to a claim either in 
tort or for breach of a term express or implied in a 
contract. Of this, the negligence of a servant in 
performance of his duty is a clear example.“-Viscount 
Simonds L.C. in Lister v. Romford Ice and Cold Storage 
Co. Ltd., [1957] A.C. 555, 573. 

Statutory Powers of Public Authority.-In West- 
minster Corporation v. London and North Western. 
Railway [1905] A.C. 426, the principle involved was 
stated by Lord Macnaghten at p. 430 as follows : 
“ It is well settled that a public body invested with 
statutory powers such as those conferred upon the 
corporation must take care not to exceed or abuse 
its powers. It must keep within the limits of the 
authority committed to it. It must act in good faith. 
And it must act reasonably. The last. proposit,ion 
is involved in the second if not in the first .” On t,he 
other hand, it was said by Lord Lindlcy at, p. 439 : 
“ Matters of detail, of taste, and of expense in execut’ing 
works authorized by statute are left to the const,ructing 
authority ; and their decision on such matt,ers is not 
open to review in an action for an injunct.ion unless 
the Court is of opinion that the statutory authorit(y 
is a mere cloak to screen a really unauthorizcd work.” 
This was a case where the respondent (unsuccessfully) 
contended that the appellant had used statutory 
powers excessively by constructing an underground 
public convenience in the centre of a street in order, 
by the access provided from both sides of the street, 
to create a subway that could not lawfully be otherwise 
made. 

Abusing Statutory Powers.-“ Now the appellant 
sa,ys that the reason for an exception being made in 
her case lies in the fact that, as her writ shows, she 
intends to establish that the compulsory purchase 
order in question was made and confirmed ‘ in bad 

faith ’ ; and that, when such a plea is raised, it is 
the duty of a court of law so to interpret the apparently 
general words used by Parliament a,s not to apply 
them to legal proceedings that are designed to deter- 
niinc thnt issue. It is because I do not think that 
the law either requires or ent,itles us to adopt such 
a mc%hod of construing an Act of Parliament t’hat, 
in my opinion, the appellant’s action must be stopped. 
Of course, it is well known that courts of law have 
always exercised a certain authority to restrain the 
abuse of statutory powers. Such powers are not 
conferred for the private advantage of their holders. 
They are given for certain limited purposes, which 
the holders are not entitled to depart from : and, 
if the authority that confers them prescribes, explicitly 
or by implicat,ion, certain conditions as to their exercise, 
those conditions ought to be adhered to. It is, or 
may be, an abuse of power not to observe the conditions. 
It is certainly an abuse of power to seek to exercise 
it when the statute relied on does not truly confer 
it, and the invalidity of the act does not depend in 
any way on the question whether the person concerned 
knows or does not know that he is acting ultra vires. 
It is an abuse of power to exercise it for a purpose 
different from that for which it is entrusted to the 
holder, not the less because he may be acting ostensibly 
for the authorized purpose. Probably most of the 
rccognized grounds of invalidity could be brought 
under this head : the introduction of illegitimate 
considerations, the rejection of legitimate ones, manifest 
unreasonableness, arbitrary or capricious conduct, the 
motive of personal advantage or the gratification of 
personal ill-will. However that may be, an exercise 
of power in bad faith does not seem to me to have 
any special pre-eminence of its own among the causes 
that make for invalidity. It is one of several instances 
of a.buse of power and it may, or may not, be involved 
in several of the recognized grounds that I have 
mentioned. Indeed, I think it plain that the courts 
have often been content to allow such circumstances, 
if established, to speak for themselves, rather than 
p~‘css the issue to a finding that the group of persons 
responsible for the exercise of the power have actually 
proceeded in bad faith.“-Lord Radcliffe in Smith 
v. East Elloe ‘Rwal District Council [1956] A.C. 736, 767. 
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WELLINGTON DIOCESAN SOCIAL SERVICE COUNCIL OF THE 
SOCIAL SERVICE BOARD DIOCESE OF GHRISTGHURCH, 

INCORPORATED BY ACT OF PARLIAMENT, 1952 
Chairman : REV. H. A. CHILD& 

VIC- OB ST. MILRYB, KARORI. 
CHURCH HOUSE, 173 CASHEL STREET 

CHRISTCHURCH 

THE BOARD solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies 
affiliated to the Board, namely :- 

All Saints Children’s Home, Palmerston North. 

Angliaan Boys Homes Society, Diocese of Wellington, 
Trust Board : administering aHome for Boys at “Sedgley,” 
Masterton. 

Church of England Men’s Society : Hospital Visitation. 

“ Flying Angel ” Mission to Seamen, Wellington. 

Giils Friendly Society Hostel, Wellington. 

St. Barnabas Babies Home, Seatoun. 
St. Marys Guild, administering Homes for Toddlers 

and Aged Women at Karori. 
Wellington City Mission. 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Farden : The Right Rev. A. K. WARREN, M.c., M.A. 

Bishop of Christchurch 

The Council was constituted by a Private Act and amalga- 
mates the work previously conducted by the following 
bodies :- 

St. Saviour’s Guild. 
The Anglican Society of Friends of the Aged. 
St. Anne’s Guild. 
Christchurch City Misaion. 

The Council’s present work is :- 
1. Care of children in family cottage homes. 
2. Provision of homes for the aged. 
3. Personal care of the poor and needy and rehabilita- 

tion of ex-prisoners. 
4. Personal case work of various kinds by trained 

social workers. 
Both the volume and range of activities will be ex- 

panded as funds permit. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequests 
subject to life interests, are as welcome as immediate gifts. 

Solicitors and trustees are advised that bequests may 
be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

Full information will be furnished gladly on application to : 

MRS W. G. BEAR, 
Hon. Secretary, 

P.O. Box 82. LOWR HUTT. 

The following sample form of bequest can be modified 
to meet the wishes of @stators. 

“ I give and bequeath the sum of E to 
the Social Service Council of the Diocese of Christchurch 
for the general purposes of the Council.” 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 15,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 

DIOCESE OF AUCKLAND 
Those desiring lo make gifts or bequests to Church of England 

Institutions and Special Funds in the Diocese of. Auokland 
have for their charitable consideration :- 

The Central Fund for Churrh Ea. The Cathedral Buildlng and En- 
tension and Home &lie&n \rork. dowment Fund for the new 

Cathedral. 
The Orphan Home, Papatoetoe, 

for boys and girls. The Ordlnatlon Candidates Fund 
for misting candidates for 
Holy Ordera. 

Tha Henry Brett Memorlal Home, 
Takapuna, for &la. 

large or small contributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 

The Queen Victoria Soho01 IoI 
Maorf Girls. Parnell. 

St, Mary’s Homes, Otahuhu, for 
young women. 

The Maorl MIssIon Fund. 

Auokland Olty Mtssion (Ino.), 
Grey’8 Avenue, Auckland, and 
also Selwyn Viagc, Pt. Chevalier 

Stko~ebpahyen’r School for Boys, 

The Dtoaesan Youth Council for 
S;~d;y Schools sod Youth 

The MIssIona t? Seamen-The Fly- 
InidAngeI Muslon, Port of Auck- 

0 Samaritan Fund 

0 Rebuilding Fund 

Enquiries much welcom,ed : 

Managemelzt : Mrs. H. L. Dyer, 

The Girls’ Friendly Soelety, Welles- 
Jey Street, Auckland. 

Th;a;ergy Dependents’ Benevolent 

---------------_-_--_________ 

FORM OF BEQUEST. 

Secretary : 

‘Phone - 41-289, 
Cm. Albert & Sturdee Streets, 

AUCKLAND. 

Alan Thomson, J.P., B.Com., 
P.O. BOX 700, 

AUCKLAND. 
‘Phone - 41-934 

I GIVE AND BEQUEATH to (e.g. The Central Fund of the 

Diocese of Auckland of the Church of England) the sum of 
E . . . . . . . . . . . . . ..___....... to be used for the general purposes of such 

fulzd OR to be added to the capital of the said fund AND I 

DECLARE that the official receipt of the Secretary or Treasurer 
for the time being (of the said Fund) shall be a szlfficient dis- 

charge to my trustees for payment of this legacy. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicitors, as Executors and Advisers, is directed to the claims of the instilutions in this issue : 

BOY SCOUTS 
--- 

There are 40,000 Boy Scouts in New 
Zealand. The training inculcates truthful- 
ness, habits of observation, obedience, self- 
reliance, resourcefulness, loyalty to Queen 
and Country, thoughtfulness for others. 

It teaches them services useful to the 
public, handicrafts useful to themselves, and 
promotes their physical, mental and spiritual 
development, and builds up strong, good 
character. 

Solicitors are invited to commend this 
undenominational Association to clients. A 
recent decision confirms the Association as 
a Legal Charity. 

Official Desigxution : 

The Boy Scouts Association of New Zealand, 
159 Vivian Street, 

P.O. Box 6355, 
Wellington, C.2. 

PRESBYTERIAN SOCIAL SERVICE 
Costs over E200,00’0 a year to maintain 
18 Homea and Hospitals for the Aged. 
16 Homes for Dependent and Orphan Children. 
General Social Service including :- 

Unmarried Mothers. 
Prisoners and their Families. 
Widows and their Children. 
Chaplains in Hospitals and Mental 

Institutions. 

Official Dcaignations of Provincial Associations :- 

“ The Auckland Presbyterian Orphanages and Social 
Service Association (Inc.).” P.O. Box 2035, AUCK- 
LAND. 

“ The Presbyterian Social Service Association of Hawke’s 
Bay and Poverty Bay (Inc.).” P.O. Box 119, 
HAVELDCK NORTH. 

“ Presbyterian Orphanage and Social Service Trust Board.” 
P.O. Box 1314, WELLINQTON. 

“ The Christchurch Presbyterian Social Service Associa- 
tion (Inc.) ” P.O. Box 1327. CHRISTCHURCH. 

“ South Canterbury Presbyterian Social Service Associa- 
tion (Inc.):’ P.O. Box 278, TIMARU. 

“ Presbyterian Social Service Association.” P.O. Box 374, 
DUNEDIN. 

“ The Presbyterian Social Service Association of South- 
land (Inc.).” P.O. Box 314, INVERCARQILL. 

CHILDREN’S 
HEALTH CAMPS 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
A Recognized Social Service 

A chain of Health Camps maintained by 
voluntary subscriptions has been established 
throughout the Dominion to open the door- 
way of health and happiness to delicate and 
understandard children. Many thousands of 
young New Zealanders have already benefited 
by a stay in these Camps which are under 
medical and nursing supervision. The need 
is always present for continued support for 
this service. We solicit the good\\ill of the 
legal profession in advising clients to assist 
by means of Legacies and Donations this 
Dominion-wide movement for the better- 
ment of the Nation. 

KING GEORGE THE FIFTH MEMORIAL 
CHILDREN’S HEALTH CAMPS FEDERATION, 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Zealand. 

P.O. Box 5013, WELLINGTON. 

I Give and Bequeath to the 
NEW ZEALAND RED CROSS SOCIETY (INCORPORATED) 

(or) ..,,.__..,,..__.....,......,,..........,.,...... Centre (or) .._._......___............................. 
Sub-Centre for the general purposes of the Society/ 
Centre/Sub-Centre ..,,......,,............,,.......,.......................... (here state 
amount of bequest or description of property given), 
for which the receipt of the Secretary-General, 
Dominion Treasurer or other Dominion Officer 
shall be a good discharge therefor to my Trustee. 

If it is desired to leave funds for the benefit of 
the Society generally all reference to Centre or Sub- 
Centres should be struck out and conversely the 
word “ Society ” should be struck out if it is the in- 
tention to benefit a particular Centre or Sub-Centre. 

In Peace, War or National Emergency the Red Cross 
serves homanity irrespective of class, colour or 

creed. 

CLIE?uT : “ Then, I wieh to include In my Will a legacy for The Brltiah and Foreign Bible Society.” 

MAKING 
SOLIC’ITOR : “ That’s an excellent idea. The Bible Society had at lenat four charaeteriaticn of m ideal bequest.” 
CLIENT : “Well, what are they ? ‘* 
SOLICITOR : “It’s prgrpoee is definite and unrhnngiog-to eireulate the Scriptures without. either note of comment. 

A Ite record ia amazing-since its inception In 1ROl it has diatriLutcd over 600 million volumes. 1 ta acope 
is far reaching--it broadcasta the Word of Qod in 844 languages. Its activities can never be superfluou- 
man will always need the Bible.” 

WILL 
Cl IENT I* You express my views exactly. The Society deserrer a substantial legacy, in addition to one’s regolar 

contrfbution.” 

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z. 
P.O. Box 930, Wellington, Cl. 
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TOWN AND COUNTRY PLANNING APPEALS. 
Jewel1 and Others v. Christchurch City Corporation. 

Town and Country Planning Appeal Board. Christchurch. 
1959. April 14. 

Airport--Buffer Zotie around Airport-Application. to have 
Such Area Zoned as L’ Rural “-Controlling Authority of Airport 
requiring County Council to prohibit Subdivisions under Five 
Acres in Such Buffe.r Zone-Area of Such. Zone restricted by 
Appeal Board---Town and Country Plawkayl Act 1953, s. 38 
(15). 

Appeals against a requirement issued by the Christchurch 
City Council pursuant to s. 38 (15) of the Town and Country 
Planning Act 1953 whereby the Christchurch City Council 
as the local authority controlling t,he Christchurch Airport 
required the Waimairi County Council to prohibit subdivisions 
of under five acres in area of certain lands in the vicinity of 
the airport. This decision related to seven of a group of 
eight appeals lodged. 

Each of the appellants had had resident.is.1 subdivisions 
recommended by the County Council for approval, but, upon 
service of notice of the City Corporation requirement, the 
County Council was compelled to prohibit the subdivisions. 

By agreement between the Board and the various counsel 
appearing for the appellants it was arranged in order to avoid 
unnecessary repetition of expert evidence, that all evidence 
of a general nature common to all the appeals was called at 
the hearing of the first appeal, McMillan and others, all counsel 
concerned having the right to cross-examine as they so desired 
and the factual evidence relating to each individual appeal 
was heard separately. 

This decision therefore was deemed to relate to and be read 
as part of the decision on each individual appeal with the 
exception of an appeal by Annie Grant, decided on different 
grounds, and in respect of which a separate decision was issued. 

The judgment of the Board was delivered by 

REID, S.M. (Chairman). At the commencement of the 
hearing Mr Perry on behalf of all appellants made submissions 
on a preliminary point of law to the effect that the prohibition 
or requirement of the respondent Corporation in respect of 
each appeal was invalid in that it could not be given under 
s. 38 (15). He submitted that s. 8 of the Public Works 
Amendment Act 1956 (which reenacts in slightly altered 
form the provisions of s. 4 of the Public Works Amendment 
Act 1935) read in conjunction with s. 2 of the 1935 Amendment 
Act provides a code of law for the control of land surrounding 
aerodromes and that as there is a statutory code dealing with 
the control of aerodromes it is in effect a special enactment. 
He went on to submit that a,pplying the maxim Genera&a 
specialibus non derogant (see Maxwell on the Intwpretation of 
Statutes 10th ed. 176, 177) the Town and Country Planning 
Act 1953, being an Act of general application, cannot be invoked 
but must be construed as excluding any application to the 
particular matter dealt with by the special enactment viz. 
control of land surrounding aerodromes. The Board finds 
itself unable to accept that submission. 

The Public Works Amendment Act 1935 (as amended by 
the Public Works Amendment Act 1956) is designed for the 
purpose of making aerodromes safe for aviation purposes, 
and, by virtue of its provisions, the local authority may with 
the consent of the Minister (s. 4 (1) (c) ) <‘ specify lands in the 
vicinity of the aerodrome which may be used only for such 
purposes as are specified in the notice in respect of those 
lands.” 

The Public Works Amendment Act 1956 came into force 
on October 25, 1956, but, by the Town and Country Planning 
Act 1957 (which came into force on November 1, 1957) the 
Legislature saw fit to empower the local authority maintaining 
a public work “ which would or might be adversely affected . . . 
by any proposed subdivision of land ” to prohibit that sub- 
division. Section 4 1 (c) of the Public Works Amendment 
Act 1935 gives power with the consent of the appropriate 
Minister to control the use of land. 

The Town and Country Planning Amendment Act 1957 
gives power to prohibit subdivision. In the view of the 
Board, these are two different matters. It holds that the 
Corporation could validly issue the requirements to prohibit 
subdivision which is under consideration in these appeals. 

These appeals all come under s. 38 (15) Town and Country 
Planning Act 1953, and this is the first occasion on which this 
subsection has been invoked, The Board desires at the 

outset to make it quite clear that the question falling for deter- 
mination in respect of the subdivisions in these,appeals is not 
whether these subdivisions are desirable or necessary in relation 
to the town-planning of a greater Christchurch area, but 
whether or not they would or might adversely affect the 
operation of the Harewood Airport. Whether residential 
subdivisions in this locality as part of t.he urban development 
of Christchurch are desirable is not under consideration: 

GENERAL : The respondent is the controlling authority of 
of the Herewood Airport and as such it is the local authority 
maintaining a public work within the meaning of subs. (15). 

The object of the prohibition appealed against is to establish 
what has been described as a ” buffer ” zone around the 
airport and there is no doubt that such a zone is not only 
desirable, it is an imperative necessity. The Corporation 
acted properly and prudently in seeking to prot,ect the aero- 
drome from encroachment by residential, commercial and 
industrial developments. With this object in view the Cor- 
poration seeks to have the area surrounding the airport zoned 
as rural, which means that subdivisions into areas of less than 
five acres are not permitted. 

A very considerable volume of evidence, expert and otherwise, 
was led by the parties, the hearing of the evidence alone 
occupying over two days. It, is not the intention of the 
Board to attempt to review that evidence in detail. but it 
is abundantly clear that a “buffer” zone is, as already 
indicated, a necessary provision. 

Of necessity, a good deal of evidence was led in regard to 
what has happened overseas where uncontrolled residential 
development in the vicinity of and around airports had led 
to pressure being brought to bear to restrict the activities 
of airports, and, in some cases, compel their virtual closure 
and establishment elsewhere. 

SITUATION : Harewood Airport comprises in all an area 
of approximately 1,000 acres. It provides a main runway 
having an effective length of 7,600 feet and a subsidiary 
runway. The administrative offices, stores, technical and 
engineering workshops are established approximately in the 
south-eastern corner of the area. The main runway is the 
one receiving t)he most use. The subsidiary runway is used 
when nor’west winds of any strength are encountered, but 
the evidence establishes that approximat.ely three per cent 
only of the 52,376 movements. of aircraft in and out of the 
airport during 1958 were made from this subsidiary runway. 
That does not mean an even day to day spread over the year. 
Under certain conditions of nor’west weather the subsidiary 
runway might be in use almost to the exclusion of the main 
runway, but there would t&o be long periods when the main 
runway would be the only, one in use. However, wit,h the 
development of modern aircraft demanding longer runways 
in the future there is ample room to extend these runways 
in a northerly or westerly direction. Considerable emphasis 
was laid by the witnesses for the respondent on the necessity 
to prevent encirclement or fencing in of the aerodrome by 
residential occupation, but the factual position is that there 
appears to be no danger of any such encroachment ever taking 
place, because to the north and west, and to a great extent 
to the east, there is already sufficient open space to provide 
an adequate “ buffer ” zone, and all this land is zoned as rural, 
so that although the question at issue is one of great importance, 
it falls topographically into a comparatively small compass 
and can be regarded as relating to the south-eastern corner 
of the aerodrome and the south-eastern end of the subsidiary 
runway. It is opposite these points where the proposed 
subdivisions in the main are situated. 

The Board considers that the main points falling for con- 
sideration come under three headings : 

(1) Protection of the aircraft approach or take-off flight 
path of the subsidiary runway. 

(2) Safety. 
(a) Required standard of safety for aircraft and 

aircraft personnel, i.e. passengers and crew, and 
(h) Ground safety-that is to say, the protection 

of persons and property on the ground from any 
damage resulting from an aircraft crashing, or 
anything falling from an aircraft in flight. 

(3) Nuisance by way of noise and vibration from aircraft 
and from the maintenance and testing of aircraft engines 
on the ground. 

Dealing with these seriatim : 

SAFETY : As far as safety zoning is concerned, this is largely 
obntiolled by and’ is the business of Civil Aviation Adminis- 
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tration under the Civil Aviation Act of 1948, which is concerned 
with the standards of the aerodrome itself and with the related 
take-off and approach paths. Beyond the topographical 
confines of the aerodrome itself the operational safety concern 
is to keep defined take-off and appoach paths cleared of 
obstructions, and approach lighting, protected and visible, 
within defined limits. The maintenance of obstruction clear- 
ance within approach fans of itself requires no taking of land 
below the approach path, nor restriction of its use, so long 
as it does not involve obstruction in the defined fan. On 
the evidence the Board must find that the areas already zoned 
as part of the “ buffer ” zone are adequate to meet all the 
requirements of efficient and safe movement of aircraft in 
and out of Harewood Airport as at present constituted, with 
one exception : that is to say that some parts of the land 
under consideration here, if handed over to residential occu- 
pancy, might adversely affect the approach and flight paths 
at the south-eastern end of the subsidiary runway. Though 
it cannot hold that subdivision w&d adversely affect that 
part of the aerodrome it is possible that it might adversely 
affect it. 

In 1957 the Corporation approached the Minister of Civil 
Aviation to obtain his consent in terms 8. 8 of the Public 
Works Amendment Act 1956 to the Corporation r;;y;g; 
the use of land in the vicinity of the airport. 
Minister indicated by letter dated August 23, 1957, that he 
would give his consent to the zoning of a certain area as 
defined on the plan, the reference to which is quoted as being 
A.L.:4892. This consent did not go as far as the Corporation 
wished to go and no action was then taken. The Corporation 
again took the matter up in February of 1958 and t.he views 
of the present Minister of Civil Aviation are set out in a letter 
dated April 24, 1958 in which it was stated : “ The Civil 
Aviation Administration, whose interests pertain largely to 
the efficient and safe movement of aircraft from Harewood. 
is satisfied that these areas are adequate to meet the roquire- 
merits.” The areas referred to there are the same areas 
defined by the plan A.L.:4897. In effect, the views expressed 
by the present Minister are exactly the same as those expressed 
in 1957 by his predecessor. 

It follows, therefore, that from the angle of safety in so far 
as it affects the movement of aircraft and the safety of passen- 
gers and air crew, the provisions suggested by the Civil Aviation 
Administration appear to be adequate. The risk of a crash 
is estimated by expert evidence as one in four million move- 
ments, which is practically negligible. 

As to the possibility of danger to persons and property on 
the ground, this also appears to be negligible, and providecl 
that all Civil Aviation Administration height and clearance 
requirements are complied with on the approach fan there 
is no necessity in the interests only of safety to persons and 
property on the ground for this land to be zoned. 

NUISANCE FROM NOISE : On the available evidence and 
information it is apparent that in some parts of the United 
States complaints from persons resident in close proximity 
to aerodrome8 have reached a volume that has resulted in 
political pressure leading to restriction on operations in some 
aerodromes. The important difference to be noted between 
aerodromes overseas where this has happened and the Harewood 
Airport lies in the fact that so far as can be ascertained, the 
aerodromes overseas that have been so affected have been more 
or less completely encircled by close residential and industrial 
occupation, but that, as has already been pointed out, is not 
the factual position in so far as the Harenood Airport is 
concorned, nor is there any possibility of such a position arising, 
because there is no substantial residential occupancy in being 
or contemplated inside the limits of what are regarded as 
appropriate spaces for a ” buffer ” zone, again with the possible 
exception of tho proposed subdivisions in proximity to the 
subsidiary runway. 

There can be no doubt that there is a strong probability 
that the aircraft of the future will be larger, more powerful, 
and, in all probability, noisier than they are at the present 
time, but the fact that noise in-some form or another is part 
of our daily lives cannot be ignored and probably the amount 
of noise encountered in any of the larger cities in Xew Zealand, 
apart altogether from t.he operations of aircraft, would have 
been regardod as intolerable by our forefathers of, say, fifty 
years ago, but people have become accustomed to t,hose noises 
and cease to notice them, and it may well be that human beings 
will adjust themselves to living in still noisier condit.ions in 
the future. 

Under the provisions of the Civil Aviation Act 1948, 8. 5 
and the Regulations made under s. 2 (Civil Aviation Regu- 
lations 1953 and 1959/3) no claim for damages or injunction 

relating to noise or vibration resulting from the normal 
operation of aircraft to and from an airport or on the surface 
of an airport can be the subject of litigation, that is to say 
that the common-law right to seek those remedies no longer 
exists. The only noise nuisance that could be subject of any 
legal action would have to be demonstrated as being unreason- 
able, and avoidable. 

It is claimed by the_ Corporation that if residential sub- 
divisions are permitted in the area under consideration there 
would be in the course of time sufficient people living in that 
area who might by comment, criticism and complaint, compel 
the authorities eit,her to close the aerodrome or at least restrict 
its operations. When that submission falls for consideration 
it must be examined in the light of the words of subs. 15, 
that is to say, that the operation of the aerodrome might 
be adversely affected by such complaints. The Board considers 
that the word “ might ” must be regarded as having some 
limitation of construction placed on it. It cannot be construed 
as meaning something which, by a wide stretch of imagination 
or by venturing into the realms of fantasy, might come about. 
There must be a reasonable possibility of such an event 
happening. It might be remote but it would still have to 
be tinged with possibility. 

In considering the possibility of this event coming to pass 
it must be borne in mind that this is not a case of an airport 
being imposed upon a residential area. If these subdivisions 

-or any of them-are permitted, then persons going to live 
in the locality do so with their eyes open to the fact that they 
would be living in close proximity to a busy airport from which 
noise can be expected to emanate both by day and night. 
The source of those noises will come in the main from aircraft 
taking off and landing or in circuit prior to landing, and from 
the running of aircraft engines on the ground during overhaul 
and testing conditions. 

The evidence of experts in acoustics was called by both 
parties. These gentlemen deposed to various tests which 
they had carried out at various points in the area under 
consideration. 
in detail. 

It is not proposed to review that evidence 
The Board is satisfied that to anyone residing 

within approximately half a mile of the airport there will be 
a certain slight disturbance from the operations of the airport. 
The results from the tests carried out by the two experts did 
not vary in any marked degree. They both can be held to 
have arrived at the same general conclusion, namely, that 
an increase of noise can be expected about the perimeter of 
the airport, but the breaking down of the noise waves by 
intervening buildings, trees, walls of houses, would tend to 
contribute to a reduction of noise level either by reflection 
or by absorption. 

On a consideration of that expert evidence the Board considers 
that although there will unquestionably be adverse comments 
and probably complaints from some of the residents, the 
test that must be applied is the test suggested by counsel 
for the appellants, that is to say, the reaction of that hypo- 
thetical legal person, the reasonable man. In zoning around 

(Concluded .on p. 256.) 
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IN YOUR ARMCHAIR-AND MINE. 
By SCRIBLEX. 

He Who Walks Alone.-“ The Chief” by Robert 
Jackson (Harrap, 1959) is one of the best legal bio- 
graphies of recent years. It deals with the life of 
Gordon Hewart, Lord Chief Justice of England from 
1922 to 1940. Scriblex hopes in these columns to 
make further reference to this entertaining book, but 
contents himself in the meantime with one incident, as 
related by the author, for the ironical implications it 
contains. Hewart had just announced the dismissal 
of the appeals of Browne and Kennedy, convicted of 
the brutal murder of Constable Gutteridgo. The 
proceedings had lasted three hours, and when the 
Court rose, Hewart joined his friends, Avery J. and 
Lord Justice Slessor, at lunch. Avory was in good 
spirits, and was in no way put off his food by the news 
that Browne and Kennedy were to hang. “ Look at 
this, Gordon “, said Avory, producing a letter from 
his pocket. “ You didn’t think when you dismissed 
the appeals that you had signed my death warrant, 
did YOU P )’ The letter was anonymous ; it was short 
and to the point. If the appeal was not allowed, it 
said, Avory, as the Judge who had sentenced the men 
to death, would pay with his life ; he would be shot 
by the writer. Hewart looked at the letter and 
returned it without a word. “ Another for my scmy- 
book “, said Avor.y light-heart’edly. For obvious 
reasons, Avory received more threatening letters than 
any other Judge, but he did not allow them to worry 
him. He regarded the letters as a joke, and carefully 
preserved them in a scrapbook, which on occasions 
he would produce with jocular comment. At two 
o’clock, Avory pushed back his chair. “Are you 
walking back to the Courts now Z “, he said to Hewart. 
“ Not for the moment “, replied Hewart. “ I want 
to have a word with Slesser.” Hewart watched 
Avory stride off. “ Let him go on alone “, said 
Hewart in a low voice to Slesser. “ On these occasions 
they nearly always shoot the wrong man ! ” 

Negligence Note.-Our tendency to regard proof of 
negligent driving as applying equally to its criminal 
as to its civil aspects receives no support from the 
decision of M&air J. in Gaynor v. Allen [1959] 
2 All E.R. 644, in which the plaintiff, while crossing 
the northern carriageway of the Great West Road, at 
Hammersmith (a dual carriageway, each carriageway 
being some thirty feet wide), was knocked down and 
injured by a motor-cycle driven by one A., who was 
killed ; the accident occurred at about 7.20 p.m., in 
March, twenty minutes after lighting-up time. A. 
was a police constable who, at the time of the accident, 
was riding at a speed of some sixty m.p.h. in pursuance 
of poIice duties. The speed limit was forty m.p.h. 
Section 3 of the Road Traffic Act 1934, provided, so 
far as relevant, that the speed limit on motor-vehicles 
should not apply to any vehicle when used for police 
purposes. The Court considered that any immunity 
which the deceased constable enjoyed under s. 3 did 
not in any way affect his civil liability. “In my 
judgment, the deceased, the driver of this police motor- 
cycle, on this occasion, as regards civil liability, must 
be judged in exactly the same way as any other driver 
of a motor-cycle on that occasion. He, like any other 
driver of a motor-vehicle, on that occasion owed a 
duty to the public to drive with due care and attention 

and without exposing the members of the public to 
unnecessary danger .” The plaintiff, a nurse, was 
off full work for a year as the result of the accident, 
in hospital for six weeks and her right leg in plaster 
for three months. She suffered a transverse fracture 
of the mid-shaft of the right tibia and fibula, a fracture 
of the middle of the right clavicle (collar bone), a 
fracture of the right scapula (t,he shoulder blade) and 
certain abrasions. The Court awarded her &750 
general damages reduced by one-third for failing to 
see the swift-moving motor-cyclist. 

The Disobedient Drunk.-“ Here is a man whose wife 
had deliberately deprived him of the means of driving 
because he might get drunk. Because he was drunk 
hc insisted on trying to drive notwithstanding her 
having done this, and for the moment he was just as 
dangerous a driver as any other who is drunk. In 
fact he searched for the keys, complained that they 
were lost or taken, and would undoubtedly have driven 
if he could. In the Magistrate’s view, as I interpret 
it, he is a man who, in the interests of the public, 
must be kept off the road for the full period because 
that is the sort of thing he will do under the influence 
of liquor. The disquslificat’ion is to protect the public 
for the future from the sort of man the appollant is 
shown t,o be-the menace who insists on driving when 
drunk. It is ho who really disqualifies himself ; the 
law merely attaches to him the label he has elected 
to affix to his personality and temperament : it is he 
who must wear the cap because it fits.“-Hardie Boys J. 
in Foti Wadi v. Police. 

Compassion and Justice.--” Some of the questions 
may give you trouble by virtue of their very nature 
and their complexity ; but the real. difficulty you will 
find, I feel reasonably sure, will be to suppress your 
very natural feelings of sympathy and compassion and 
to view the case objectively and intellectually, as you 
must. There are few of us who can face the sight of 
a man injured to the degree to which this plaintiff 
has been injured and, at the same time, not feel an 
overwhelming sense of compassion. It is very good 
that we are so made, but when we sit in the seats of 
judgment, you and I, we must put aside such feelings 
and view the case dispassionately on the evidence. 
Only if we do that, do we do justice; If we allow 
sympathy and compassion to take command of our 
faculties, reason, logic, and judgment depart and emotion 
takes their place. It is important that we who act 
as Judges and jurymen in the Courts keep that forever 
in our minds. Compassion and sympathy are very 
great qualities ; but in matters such as this, justice 
is even greater.” -From a summing-up by McCarthy J. 
in McLaughlin v. International Contractors and Hickey. 
The jury awarded $16,500 general and $4,938 7s. special 
damages to a plaintiff of 19, rendered a hopeless cripple 
as the result of a motor-accident. 

Lord Erskine.- 
Lord Erskine, at women presuming to rail, 
Calls his wife “ a tin canister tied to one’s tail “; 
And fair Lady Anne, while the subject he carries on, 
Seems hurt at his Lordship’s degrading comparison. 

- Richad Brindq #he&an. 
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TOWN AND COUNTRY PLANNING APPEALS. 
(Concluded from p. 254.) 

the airport the Board considers that the Corporation is not 
called upon to protect the interests of anyone other than the 
ordinary reasonable man, and it is not concerned to protect 
the unduly sensitive or neurotic individual who could be 
expected to complain of noise emanating from any source 
anywhere. 

CONCLUSION : After a full and careful consideration of all 
the evidence and the submissions of counsel the Bo$rd considers 
that the area to be zoned as part of the “ buffer ” zone in the 
locality under consideration should be that part of the area 
defined by Civil Aviation Administration in plan A.L.:4892 
indicated by the plan attached hereto and hatched thereon. 
It foIlows, therefore, that some of the appellants will succeed 
oxhright in their appeals, some of them will succeed in part 
only. [The Board’s decision in respect of each of these 
appeals was set out in the form of a schedule to this decision]. 

It may be that the application of this decision to some at 
least of the properties under consideration may create some 
questions of boundary adjustments but it is considered that 
those will be minor matters which should be readily adjustable 
between the parties themselves. 

If, however, any question of alignment of boundaries cannot 
be adjusted by the parties then leave is reserved to apply to 
this Board for direction. 

Appeal No. 113/58, L. S. Jewel& disallowed; 114/58, G. W. 
Fairweather, disallowed ; 120/58, Francis and Hill. allowed ; 
121/58, W. J. McMillan and others, allowed in part; 124/58, 
R. A. Witbroclr and others, allowed ; 132/58, C. R. Witty and 
R. C. Witty, allowed; 6/59, A. W. Johnson, allowed in part. 

Orders accordingly. 

In Re Mount Maunganui Borough. 

Town and Country Planning Appeal Board. Mount 
Maunganui. 1959. April 27. 

Skating riltk-Building Permit-Area zoned ” residential “- 
Onus on Local Authority to prove proposed Skating Rink not 
d&acting from Amwities of Neighbourhood-Failure to discharge 
Onus-Duty of Council wishing to provide Additional Re- 
creational Facility to take Action to alter its Operative District 
Scheme. 

Application relating to a property in the Borough of Mount 
Maunganui being Lot 13 Deposited Plan 3986 known as No. 4 
The Mall. It was in an area zoned as “ Residential ” under 
the Council’s operative district scheme. The owner applied 
for permission to erect a skating rink on the property. This 
application, if gr8nted would create 8 “ non-conforming ” 
use in a residential area as skating rinks are neither a pre- 
dominant nor a conditional use in such an area. 

The judgment of the Board ~8s delivered by 
REID S.M. (Chairman). The Council advertised its intention 

of considering tho application, and received vsrious objections 
from owners and occupiers in the vicinity objecting to t,he 
grant of 8 permit. The Council did not hoar the objectors 
but lodged thiJ applicat,ion being, as it naively statsd in evidence, 
content to leave the decision to thid Board. 

It is the opinion of the Board that the proper course for the 
Council to have followed w&q to have heard the objectors and 
given its own decision leaving the owner or the objectors to 
appeal according to where the decision fell. 

After hearing the evidence adduced a,nd the submissions 
or’ counsel, the Board finds : 

That as a general principle of town-planning it must 
be held that skating rinks detract from the amenities 
of 8 residential 8re8. 

That the onus of proving in this particular case that 
8 skating rink on this property will not detract from 
from the amenities of t)he neighbourhood lies on the 
Council. 
That on the evidence submitted t)he Council has failed 
to discharge that onus. 
That if the Council wishes to provide additional re- 
creational facilities for visitors, holiday-makers and 
residents in this araa then it should take the necessary 
action to alter its operative district scheme. 

Application dismissed. 

Watson v. Tawa Flat Borough 

Town and Country Planning Appeal Board. Wellington. 
1959. February 17. 

Zoning-Land zoned as “ Itidustrial B “-Objections to Such 
Zoning-Permit given in 1943 to Timber Company to Erect 
Buildings-Objections on Ground of Smoke Nuisance-Council’s 
Powers to abate any Nuisalzce arising from Company’s Operations 
-Town and Country Planning Act 1953, ss. 26, %A. 

Appeal under s. 26 of the Town and Country Planning Act 
1953, relating to 8 property owned by Armstrong Timber 
Co. Ltd. at Tawa Flat containing approximately 5 8cres being 
Lot 1 on Deposited Plan 12753 bounded by the Porirua Stream 
on the west and the Railway yards appurtenant to the Tawa 
Flat Railway St8tion on the eest. Under the respondent 
Council’s proposed district scheme 8s publicly notified in 
pursuance of s. 22 of the Act, this land ~8s zoned 8s “ Industri81 
B ” and some seventy-two residents in the district lodged 
an objection to this zoning claiming thst the land should be 
zoned 8s “ residential “. The objections were duly heard 
by the Council and disallowed. This appeal followed. 

The judgment of the Board ~8s delivered by 

REID, S.M. (Chairman). After hearing the evidence adduced 
and the submissions of counsel and having inspected the 
property under consideration 8nd the locality, the Board 
finds : 

1. The Armstrong Timber Co. Ltd. carries on the business 
of timber merchants on the property. It has erected 
substantial buildings including timber drying kilns, 8 
boiler house to provide steam for kiln drying and other 
appurtenant buildings, including nine dwellings for 
employees, and 8 timber treatment plant to the value 
of approximately g48,OOO. 

2. In 1943, the Makare County Council, the then controlling 
authority, granted 8 permit to the company’s predecessors 
to erect buildings for the purpose of its business. The 
business has continued in active operation ever since 
and the origin81 buildings have been added to from time 
to time. 

3. In 1949, the land ~8s zoned under the Extrs Urbsn 
Planning Scheme of the Makara County Council as 
” residential “. On April 20, 1950, the then owners 
of the property appealed against this zoning and the 
Town Planning Board after 8 hearing disallowed the 
appeal and the land remained zoned 8s IL residential” 
down to February 1958 when the present Council rezoned 
it as “ Industrial B “. 

4. It is clear thst in the past smoke from the compeny’s 
factory chimney, saw-dust, smuts and cinders emanating 
from the factory have detracted from the amenities of 
the immediate residential neighbourhood but the Council’s 
view, and its content,ion, is that if the comprtny’s opera- 
tions do create 8 nuisance in future the position can 
be controlled by having recourse to the provisions of 
s. 34A of the Act. 

5. 

6. 

Some 8t leest of the objectors who live in the immediste 
vicinity either bought or erected their homes after the 
factory had been well established, but the property ~8s 
then zoned 8s “ residential ” and it is 8 reasonable 
assumption that these objectors thought the factory 
would not be permitted to operate indefinitely. 
The real grounds of objection 8re not that the company’s 
land per se is better suited for residential rather than 
industrial use but that the company’s present activities 
constitute 8 nuisance and 8 detraction from the amenities 
of the neighbourhood. 

If the appeal were allowed the company could continue _ 
to carry on Its business 8s 8 ” non-confbrming use ” and having 
regard to the substantial nature of its main buildings it would 
undoubtedly carry on for 8 long time. 

Having regard to the situation of this property abutting 
as it does to t.he east on to the Railway Station and yards and 
being bounded on the west by the Porirua Stream the Board 
considers it better suited to light industrial use rather than 
residential. 

The Council has ample powers under its Code of Ordinances 
and under s. 34~ of the Act to control and require the abate- 
ment of 8ny nuisance that might arise in future from the 
compsny’s operations. 

The appeal is disallowed. 
Appeal dismissed. 


