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INCOME TAX: SOLICITOR’S RESPONSIBILITY IN
MAKING OUT CLIENT’S RETURNS.

OLICITORS who make out income-tax returns for
their clients must be very careful that they do
not infringe penal sections of the Land and

Income Tax Act 1954. They can do this unwittingly
by accepting from the client the figures he supplies
them regarding his income and allowable expenditure
for the tax year in question. TUnless reasonable and
provable care is exercised in compiling and completing
the return, the practitioner may be found to have
negligently made a false return.  Carelessness is no
defence.

To be more specific: A solicitor who is instructed
to prepare tax returns for a client may be guilty of an
offence under s. 149 (b) of the Land and Income Tax
Act 1923, or under s. 228 (1) (b) of the Land and
Income Tax Act 1954, if he negligently makes any
false return, or gives any false information, or misleads
or attempts to mislead the Commissioner or any other
officer in relation to any matter or thing affecting his
client’s liability to taxation.

This was recently the subject-matter of a judgment
by Mr D. G. Sinclair S.M. (to be reported, Commissioner
of Inland Revenue v. P.), which is well worth the
careful consideration of every practitioner.

The Commissioner of Inland Revenue brought nine
charges against the defendant solicitor : that, in each
of the nine years in question, he did negligently make
a false return under the Land and Income Tax Acts
in relation to the income derived by his client, a sheep-
farmer, a matter affecting the liability of the sheep-
farmer to taxation.

" The relevant statutory provisions were s. 149 (b) of
the Land and Income Tax Act 1923 and s. 228 (1) (b)
of the Land and Income Tax Act 1954.

Section 149 (b) of the Land and Income Tax Act 1923

was as follows :

(b) Every person who wilfully or negligently makes
any false return, or gives any false information,
or misleads or attempts to mislead the Commis-
sioner in relation to any matter or thing affecting
his own or any other person’s liability of taxation.

Section 228 (1) (b) of the current income-tax legis-

lation reads:

(b) Every person commits an offence against this
Act who wilfully or negligently makes any false
return, or gives any false information or misleads
or attempts to mislead the Commissioner or any
other officer in relation to any matter or thing

affecting his own or any other person’s liability
to taxation.

For the prosecution, evidence was given by an
inspector of the Inland Revenue Department and the
taxpayer ; no evidence was given by or for the defendant
solicitor.

The Inspector employed by the Inland Revenue
Department gave evidence that, after an investigation
of the sheepfarmer’s farming transactions, he reassessed
the taxpayer’s income for the years in question. As
there were insufficient records available to him to do a
complete assessment on the original bank pass-book
or income basis, he used the assets accretion method.
The statement of income thus assessed together with
the taxpayer’s returns, was produced, showing a
discrepancy between the income returned and income
assessed for each year. The discrepancies were both
ways—a discrepancy in some years, and a surplus in
others.  All were incorrect. Over the period of nine
years, the total discrepancy was not gross. In each
year, sales ascertained were greater than the sales
returned. For the years when there was an over-
statement of income returned, it was found that certain
expenses were underclaimed.

For the prosecution, evidence was also given by the
taxpayer who said that he had been carrying on
business on his own account since 1945 ; and, since
he had been in business, his returns of income had
been made by his solicitor, the defendant, who signed
them as solicitor for the taxpayer and forwarded them
to the Inland Revenue Department. He also said
that at the end of each financial year he used to take
in to the defendant ‘‘ everything he had ”’. This in-
cluded all the receipts and statements together with
books of farming accounting, except his bank pass-book
and ““a few things he missed out ”’. Occasionally he
bought and sold stock, as he expressed it, ‘< privately ”’
and ‘“forgot” to inform the defendant of such sales.
At one period, he was absent from his farm for some
months through illness and his papers became jumbled
up.

He originally went to the defendant for assistance
in the preparation of his returns. The solicitor told
him what information was required of him. He was
given a book designed for the recording of farm trans-
actions.  Three such books were used by the farmer
and his son but only one was available to the In-
spector. The other two, he explained, were destroyed
by fire during one of his bouts of illness. The learned
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Magistrate said he had no reason to doubt his
explanation.  While he was absent from the farm,
his son acted under power of attorncy and kept the
farm books. The defendant prepared the roturns of
income in the presence of one or the other of them.
His fec for this service was £1 11s. 6d.

Counsel for the prosccution referred to the case of
Commissicner of Taxes v. B. & B. (1949) 7 M.C.D. 82.
In this case the explanation given by the defendant
was that the returns were falsely made through
ignorance or carclessness.

In the present case, the prosecution alleged careless-
ness, which, as was stated by the lcarned Magistrate,
Mr S. L. Paterson, in the case referved to, at p. 86,
is no defence to the charges. He continued :

Negligonce, os used in the Land and Incomo Tax Act 1923,

is just as much a state of mind as iutontion or wilfulnoess.
It connotos tho mental state of indifference with respect to
his conduct and its consequences.  Thus, a person who sends
in a false return, knowing that he has not kept proper records
from which a correct return might be made up ... is
guilty of the offence of nogligontly making a false return,
not because ho intends or desires to sond in a false return.
but becauso ho is careless wad indifferont whether the return
is false or not.

Relying on this authority, it was submitted for the
prosecution that there was an obligation on the person
making the return to use due care, and that such
obligation was greater when such person was profession-
ally engaged to make a taxpayer’s returns ; and, further,
that there was an obligation on the part of the defendant
to ensurc that proper books of account were being
kept and that full records were made available to him,
from which he could make correct returns. The
defendant should, among other things, have examined
the taxpayer’s bank pass-books and all monthly state-
ments from stock firms, and then reconciled the
accounts sales and the bank statements.

For the defendant, it was submitted that the defend-
ant did not “ make’ the returns. The return was
deemed for all purposes to have been made by the
taxpayer as provided in s. 16 of the Land and Income
Tax Act 1954, which reads :

16. A return purporting to be made by or on behalf
of any person shall for all purposes be deemed to
have been made by that person or by his authority,
as the case may be, unless the contrary is proved.

It was further submitted that, even if the defendant
did make the returns, there was no negligence on his
part, because he relied on the word of his client that
all information was supplied.

Concerning the first submission, the learned Magis-
trate said that the evidence showed that the returns
did purport to have been made by the defendant on
behalf of the taxpayer, and were made by the tax-
payer’s authority. The purpose of this section was to
attach liability to the taxpayer in cases where he
employed an agent or other person to make the return
for him. It did not absolve from liability the person
making the return.  Section 228 of the Act provides
that every person commits an offence against the Act
who negligently makes any false return or gives any
false information in relation to any matter or thing
affecting any other person’s liability to taxation.

Concerning the second submission, the learned
Magistrate said that it was of importance, as in Com-
missioner of Taxes v. B. & B. to ascertain the state
of mind of the defendant in so far as it related to his
attitude in carrying out his instructions. The onus
was on the prosecution to establish a mental state of
indifference with respect to his conduct and its conse-
quences,

The whole question for determination was this:
Did the defendant know, or should he have known,
when making any of the returns, that proper records
had not been kept by his client

On the evidence before him, the learned Magistrate
was not satisfied that that onus was discharged. The
defendant was instructed to prepare returns of income
and, when originally instructed, advised his client to
keep all relevant particulars of income and expenditure
in a particular type of book suitable for the purpose.
This was done. From a careful perusal of the book
produced, it appeared that a good deal of care was
taken in its preparation. It included records of sales
and purchases of stock, stock on hand, wages paid,

“and general farm expenses from 1949 to 1954. It

was clear that the returns for the relevant years were
prepared from the information contained in this book—
with the exception of sales of wool.

There was evidence, however, that particulars of
sales of wool were supplied to the defendant in some
other manner. They generally coincided with the
sales ascertained by the inspector. The most serious
discrepancy in this respect was brought about by an
omission, in two years, of moneys received from the
Wool Retention Account. Such receipts were, how-
ever, included in the return for subsequent years.
These two items might have been among those “ odd
things missed out ”.

From a study of the documentary evidence and
particularly the testimony of the taxpayer (who, it is
to be remembered was a witness for the prosecution),
it appeared to the learned Magistrate that the defendant
had carried out his instructions according to the
information supplied to him.  Such records and
information had the appearance of completeness, and
there was a lack of evidence to establish that the
defendant had reason to suspect otherwise, He was
not employed to prepare a book of accounts, or to
make an audit of his client’s accounts.

As the evidence of the prosecution fell short of
satisfying the learned Magistrate that the defendant
made the return ‘“‘in a mental state of indifference in
respect to the taxpayer’s conduct and its consequences ",
the charges were dismissed.

From the foregoing, it is clear that a determination
whether or not a solicitor was negligent in preparing
his client’s tax returns must always be a decision on
the facts or on inferences from the facts before the
Court.

Practitioners should remember that, while s. 16 of
the Land and Income Tax Act 1954 attaches liability
to the taxpayer himself where he employs a solicitor
or agent to make his return for him, the solicitor is not
absolved from liability under s. 228 (1) (b) for negli-
gently making a false return or giving false information
to the Commissioner in relation to anything affecting
the client’s liability to taxpayer.

The solicitor, for his own protection, must be vigilant
in acquiring from his client full and exact information
regarding his returnable income.  While the onus is
on the Commissioner to establish a mental state of
indifference with respect to the information supplied
by the client taxpayer, the question for the Court
must always be: Did the solicitor know, or should
he have known, when he was making up his client’s.
returns, that proper records had not been kept by his
client, or, it may be added, had the solicitor taken
care to ascertain that the figures supplied to him were
exact and complete ?
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SUMMARY OF

RECENT LAWY,

ADMINISTRATIVE LAW.

Minister of Health—Power to replace Hospital Board by Com-
mission—Minister afier obtaining Report from Commattee of
Inquiry and on Recommendation of Hospitals Aduvisory Counctl,
appointing Commission to act in Place of Hospital Board—No
Obligation on Minister to adduce Evidence He was ** Satisfied >’
—Notice of Minister appointing Commission Prima Facle
Evidence He was *‘ satisfied > there had been Grave Dereliction
of Duty on Board's Pari—Power conferred on Minister Adminis-
trative only—>Minister having Regard to Considerations of Policy
appearing to Him to be relevant in deciding whether Board had
made Such Defarlt, under No Duty to act Judicially when Exercising
Power o replace Board by Commission—"* Salisfied ’—Hospitals
Act 1957, s. 84—Acts Interpretation Act, s. 24—Ewvidence Act
1908, 8. 46. The Minister of Health, after obteining a report
from & committee of inquiry appeinted by him under s. 13
of the Hospitals Act 1957, and on tho unanimous recommenda-
tion of the Hospitals Advisory Council, which had considered
the report of the committee, exercisad the power conferred on
him by s. 84 of that Act, and, by notice dated November 13,
1958, published in 1958 New Zsuland Gazette, 1657, appointed
& Commission of three persons with power to act in place of
the Board. The notice provided that the Commission should
have and might exercise, to the exclusion of the Board, all the
powers and functions of the Board. In an action by the
Hospital Board and its Chairman against the Attorney-General
(sued in respect of the Minister of Health), the following relief
was claimed: (a) a declaration that the appointment and
proceedings of the Committee of Inquiry were invalid; (b) a
declaration that the appointment of the Commission to act in
place of the Board was invalid ; and, in the alternative; (c) a
writ of certiorari to quash the appointment of the Commission.
In the Supreme Court, F. B. Adams J. dismissed the action.
The plaintiffs appealed.  Held, per totam curiam. 1. That,
whether & body is under a duty to act judicially depends ou the
construction of the material statutory provisions, and on the
circumstances relating to the exercise by it of its jurisdiction,
with no presumption one way or the other. The existence
of a lis is not essential. (New Zealand Dairy Board v. Okitu
Co-operative Dairy Co. Ltd. [1953] N.Z.L.R. 366, and N.Z.
United Licensed Victuallers Association of Employers v. Price
Tribunal [1957] N.ZL.R. 167, followed.) 2. That there was
no obligation on the Minister to adduce evidence at the hearing
that he was, in fact, * satisfied ”’ within the meaning of that
term as used in the proviso to s. 84 (1) of the Hospitals Act 1957.
(Point of Ayr Collieries v. Lloyd-George [1943] 2 All E.R. 546,
and Carltong Ltd. v. Commissioner of Works [1943] 2 Al E.R. 560,
followed.) 3. That, by reason of s. 24 of the Acts Inter-
pretation Act 1924 and s. 46 of the Evidence Act 1908, the
Minister’s notice in terms of s. 84 (1) appointing the Commission
was in itself to be taken as prima facie evidence that the
Minister was satisfied. Held also, by the Court of Appeal

(Gresson P. and Cleary J., North J. dissenting). That the
apypesl should be dismissed.  Bull » Hospital Board and Another
v. Attorney-General and Others. (S.C. Westport. 1959.

April 13. F.B. AdamsJ.) (C.A. Wellington.
14. Gresson P. North J. Cleary J.

ANIMALS.

Calves Straying on Highway—Collision with Motor-car causing
Damage—No Duty of Care towards Road-users on Part of
Owner of Stock to prevent them Straying on Highway—Particular
Animal with Some Peculiarity rendering it Dangerous, excepted—
No Statutory modification of Common-law Principle—Police
Offences Act 1927, s. 4 (1) (¢)—Impounding Act 1955, s. 33.
There is no duty of care on the owner or occupier of land towards
highway users to prevent stock, being domestic animals,
depasturing on the land from straying on the highway.
(Brackenborough v. Spalding Urban District Council [1942]
A.C. 310; [1942] 1 All E.R. 34, and Searle v. Wallbank [1947]
A.C. 341 ; [1947] 1 All E.R. 12, followed.) The only exception
to the general rule is when it is shown that the individual
animal in question is known to have some peculiar propensity
or some special peculiarity which renders it dangerous when
on the highway. Something that is common to any particular
group of animals, such as young calves, cannot be said. to be
peculiar or special.  (Brock v. Rickards [1951] 1 K.B. 529 ;
[1951] I All E.R. 261, followed.) There is nothing in s, 4 (1) (i)
of the Police Offences Act 1927 or in s. 33 of the Impounding
Act 1955 which abrogates or modifies the common-law rule
or gives an individual right of action. for a breach of those
statutory provisions. Simeon v. Avery.” . 8.C. Palmersion

1959. Scptember

North. 1959. September 8. Hutchison A.C.J.) - - | o

COMPANY LAW.

Articles—Reduction of Capital—Special Resolution by Entry
in  Minute Book reducing Capital—Article authorizing Same
ultra vires and void—Companies Act 1955, 5. 75. The company
adopted Table A of the Second Schedule of the Companies
Act 1933, but subject to the conditions and modifications
therein mentioned. Ry art. 2, it was expressly provided that
art. 38 of Tablo A should not apply to the comrany. Articie 38
of Table A is in the following terms: * The company may by
special resolution reduce its share cepital and any capital
redemption reserve fund in sny manner and with, and subject
to, any incident authorized, and consent required, by law .
The following article of the company’s articles of association
was substituted for art. 38: ‘8. THE Directors may from
timo to time with tho sanction of the Company to be given by
& special resolution psssed eoither under the provisions of
Section 125 of ‘ The Companies Act 1933° or by entry in the
Company’s Minute Book in manner provided by Section 300
of ‘The Compenies Act 1933’ reduce the capital of the Com-
pany in any manner for the time being authorized by law and
may subdivide or consolidate its shares or any of them.” The
company by entry in its minute book, in accordance with s. 362
of the Companies Act 1855, passed the following special
resolution : *‘ That the cavital of the Company now conaisting
of £5,000 divided into 5,000 ordinary shares of £1 each be
reduced to £2,000 divided into 5,000 ordinary shares of 8s.
each credited as fully paid by repaying to the shareholders of
the ordinary shares the sum of 12s. per share, being capital
which is in excess of the wants of the Company.” On motion
for an order confirming the special resolution for the reduction
of capital, Held, That the effect of art. 2 of the Company’s
articles of association was to take away from the company
in general meeting the power to reduce its capital by special
resolution, which it would have had by virtue of 8. 75 of the
Companies Act 1955 and art. 38 of Table A in the Companies
Act 1933.  Article 8 purported to substitute a power vested
in the directors with the sanction of a special resolution of
the company. 2. That, by virtue of s. 75 of the Companies
Act 1955, art. 8 was ultra vires and void, and consequently
the company was mnot one which was * authorized by its
articles ”’ to reduce its capital. The application for an order
confirming the special resolution was dismissed. JIn re Blakey
Ltd. (S.C. Auckland. 1959. September 11. Turner J.)

CONTRACT.

Contract for Sale of Land—Consent of Court required—No
Consent obtained—Contract declared by Legisluture to have No
Effect—Moneys paid tn Purported Pursuance of Its Terms paid
Jor Consideration which has failed—Such Moneys recoverable.
Where the Legislature has decreed that a contract shall have
no effect, moneys paid in purported pursuance of its terms
have been paid for a consideration which has failed and such
moneys are ipso facto recoverable., (Leys v. Money [1957]
N.Z.L.R. 156, discussed and distinguished on the facts.) The
combined effect of subss. (1) (a), (4), and (5) of s. 25 of the
Land Settlement Promotion Act 1952, in regard to a trans-
action entered into subject to the consent of the Land Valuation
Court, is that, under subs. (5), the transaction is of no effect
unless and until the Court consents to it and until any conditions
it may impose are complied with; and, under subs. (4), if no
timeous application is made for consent, it remains ineffectual
and becomes unlawful as well.  The rights of the parties have
to be determined at the expiration of one month after the date
of the transaction—the point of time at. which the illegality
arose, _The express provision that the transaction is “ subject
to the Land Settlement Promotion Act 1952 appearing in &
contract of sale for which consent of the Court is in fact required,
is equivalent to saying that the agreement is ° subject to the
consent of the Court™; and express and explicit words are
not necessary in the contract of sale if that intention is
sufficiently conveyed. (Leys v. Money [1957] N.Z.L.R. 156,
referred to.) The express terms of subs. (4) of s. 25 to the
effect that a transaction—that is to say, the  contract or
agreement which by virtue of s. 23 constitutes the transaction
—entered into in contravention of the Act *shall be deemed
to be.unlawful and shall have no effect ’, are plain and un-
ambiguous, and prohibit the Court from attributing any effect
whatever to the transaction from the moment when the
illegality arose . (including such effects as might otherwise have
ensued from its declared unlawfulness). (Judgment of Stanton
oJ. in Miles. v.. Watson [1953} N.Z.L.R. 954, followed.) The
contrafy - view. expresged by the Court. of. Appeal in. Walson
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v. Miles [1953] N.Z.L.R. 958, was by way of obiter dictum
only, as that Court had no intention either to bind the parties
or to establish a binding precedent.
operate retrospectively so as to render tortious sny acts
previously done with consent in intended pursuance of the
transaction) ; but, subject to any such necessary exemption,
no one may rely on the contract by way of attack or of defence,
for any purpose that would give it effect in law. Subject as
aforesaid, on any question as to money had and received (as
by way of deposit) or on questions as to possession of lands
(as in Watson v. Miles {1953] N.Z.L.R. 954}, or on any question
that may arise as to the civil rights of the parties, the Court is
similarly bound to proceed exactly as if the contract had never
been entered into.  The result will, in most cases, be a simple
restitutio tn integrum, by means of which the parties are brought
back, as nearly as the circumstances permit, to the positions
they formerly occupied. Semble, 1. Similar phraseology to
that in s. 25 (4) (‘“ shall not have any effect’ ) occurs in
8. 25 (5), in which there is no mention of unlawfulness. Those
words in s. 25 (5) of the subsections necessarily mean what
they mean in s. 25 (4), and both subsections may apply to a
single transaction, and may even do so simultaneously. 2. The
words ‘““mno person’ in s. 24 (3) cannot be confined to third
parties ; and to allow & vendor to retain a deposit. would be
tantamount to allow him to receive & valuable consideration,
and would conflict with the manifest intention. 3. Section 25 (4)
was framed in such & way as to exclude the operation of the
rules relating to unlawful contracts, and their arbitrary conse-
quences. 1n the present case, the sole effective cause of the
supervening illegality was the failure to apply for the Court’s
consent, and, under the contract between the parties, the
responsibility for that lay on the vendors. Hayes and Another
v. Sutherland and Another. (8.C.  Greymouth. 1959
August 31. F. B. Adams J.)

Unjust Enrichment—Contract entered into by Tenant Without
Owner’s Authority for Erection of Fence—Such Fence an Improve-
ment to Property—Ouwner of Property liable on Quasi-contract
Jor Payment of Cost of Fence. The first defendant, M., was
the owner of a house property in Palmerston North. It was
divided into two flats—the front flat being occupied by his
mother, Mrs K., and his half-brother, the second defendant, I.,
also a son of Mrs K. The other flat was let to a tenant. In
December, 1957, during the absence of Mrs K., I. instructed
the plaintiff company to erect a fence on one of the boundaries
of the property to give more privacy to the back-yard. The
fence was duly erected, but not paid for. On these proceedings
being brought, I. admitted liability by filing confession of
claim, but Morris denied liability. Held, That, while M. was
not liable in contract for the cost of the fence, but, as he was
unjustly enriched or received unjust benefit by its erection,
he was liable for payment to the company which erected it.
Brooks Wharf and Bull Wharf Lid. v. Goodman Bros. [1937]
1 K.B. 534, 545; [1936] 3 All E.R. 696, 707, applied. H. K.
Townshend Ltd. v. Morris and Irwin. (1959, May 22.
D. G. Sinclair S.M. Palmerston North.)

EXECUTORS AND ADMINISTRATORS.

Powers—Disclaimer of Devise to Deceased Devisee—Deceased,
during Lifetime, not Accepting or Rejecting Devise—Executor,
on Devisee’s Death, Succeeding to Deceased’s Right to disclaim—
Disclaimer effective without Formality of Deed—Oral Refusal
operating as Disclaimer. The executor of a deceased devisee
may disclaim the devise to the deceased if during his lifetime
the deceased did not accept or reject the devise, as, on the
deceased’s death, his executor succeeded to the deceased’s
right to disclaim which the deceased had before his death.
(Townson v. Tickell (1819) 3 B. & Ald. 31; 106 E.R. 575,
followed.  Attorney-General v. Brackenbury (1863) 1 H. & C.
782; 158 E.R. 1099, distinguished.) In order to make the
disclaimer effective, it is not necessary for the disclaiming
party to execute a deed; it is enough if the devisee simply
refuses to do anything by way of acceptance. If he un-
equivocally refuses, he must be taken as disclaiming, and such
refusal is sufficient to operate as a disclaimer of real estate.
(Bingham v. Lord Clanmorris (1828) 2 Moll. 253, and In re
Clout and Frewer's Contract [1924] 2 Ch. 230, followed.) A,
who died on March 7, 1957, by his will gave his residence to
his daughter Mrs P. and the residue of his estate (subject to
the payment of debts, death duties, etc.) to Mrs P. and his
son R. in equal shares. On March 23, 1957, Mrs P. died and
probate of her will was granted on May 3, 1957, to H., one of
her execut During these intervening sixteen days, she
had not w...c any act accepting or disclaiming the devise of
the residence in A.’s will, and, at the time of her death, probate
of A’s will had not been granted. By her own will, she gave
her wholb estate to her executors for hé . aughtér, Mrs McL.

Section 25 (4) cannot-—-£13,887, while R. A. would have received £3,879.

If both wills had been given their full undivided effect, they
would have resulted in Mrs McL. receiving from A.’s estate
Mrs McL.,
considering this distribution as an injustice, wrote to the
solicitors for A.’s estate saying it was her intention to make
over half of her interest in A.’s residence to R. A. In a
telephone conversation with the solicitors for A.'s estate, H.
and they agreed that the specific devise of the residence should
be disclaimed. Ultimately, & deed of disclaimer was drawn
up and executed. The Commissioner of Inland Revenue,
regarding the transaction evidenced by the deed of disclaimer
as a gift, assessed Mrs McL. with £194 5d. gift duty. Mrs
McL. objected to that assessment. On a Case Stated by the
Commissioner, pursuant to s. 69 of the Estate and Gift Duties
Act 1955. Held, 1. That, during the sixteen days by which
Mrs P. survived A., Mrs P. did nothing to disclaim the devise
to her of the residential property; but, during that period,
she was competent to disclaim it, and to do so when still
retaining and accepting her interest in the residue under A.’s
will into which, by virtue of her disclaimer, the residential
property would fall. (In re Loom, Fulford v. Reversionary
Interest Society Ltd, [1910] 2 Ch., 230, followed.) 2. That,
on Mrs P.’s death, her executor succeeded to her power to
accept or disclaim the gift of realty under A.’s will; that this
power vested in H. upon the grant of probate to him ; that,
until the date of the telephone conversation with the solicitors
for As estate, H. had done nothing to aceept or reject the
devise; and, that by the telephone conversation, he, as
executor, unequivocally disclaimed the gift, and the disclaimer
was not retracted before the deed was executed. 3. That the
deed did no more than confirm and place on record, as between
Mrs P.’s executor and her daughter, the disclaimer which was
already operative, and, as between them, the deed operated as
a release of the executor, inter alia, for his acts in disclaiming
the devise, and that, notwithstanding the effective oral dis-
claimer, the parties recorded the matter by a deed which would
constitute permanent evidence of their actions, and, by the
deed, the beneficiaries would release their trustees in bot
estates, and the executor of Mrs P.’s will would release A.’s
executor. 4. That the deed did not operate as an acceptance
and an assignment: there were no operative words of ass'gn-
ment, and what was done by the deed was not sufficient to
alter the transaction from a disclaimer to gn acceptance coupled
with an assignment. 5. That, accordingly ; the deed and the
transaction hereby evidenced did not constitute a gift; and
the Commissioner was wrong in assessing gift duty in respect
of the transaction. McLaren v. Commissioner of Inland
Revenue. (S.C. Auckland. 1959. September 11. Turner J.)

TRANSPORT.

Offences—Overtaking ot Bends—Overtaken Car partly on
Roadway and partly on Cycle-track—Such Car *‘ within the area
of roadway —Overtaking Vehicle ‘‘ passing’ within area of
roadway on which the middle lines are marked *’—Offence Com-
mitted—Traffic Regulations 1956 (S.R. 1956/217), Reg. 8.(I).
The purpose of Reg. 8 (1) of the Traffic Regulations 1956 is to
prohibit overtaking at bends where the length of visibility
immediately ahead is restricted, and where, if overtaking were
allowed to take place, the overtaking car might interfere with
oncoming traffic approaching in the other direction. In this
case, the overtaken car was partly on a cycle track but
was partly on the roadway (i.e., the roadway in the narrow
sense of the distance between the right-hand edge of the cycle
track and the roadway to the right thereof), and the driver
of the overtaking car did his overtaking movement within the
length of the longitudinal line marking the centre of the road.
On appesl from a conviction of the appellant on & charge under
Reg. 8 (1) of the Traffic Regulations 1956, with being the driver
of a motor-vehicle on a road when approaching a bend where
the controlling authority had marked longitudinal middle lines
along . the middle or near middle of the roadway in the manner
specified in the First Schedule to the Traffic Regulations 1956
he did before reaching the further end of the continuous line
nearest to his left of the road pass a vehicle proceeding in the
same direction within the area of road on which the middle
lines were marked as aforesaid. Held, 1. That, as the over-
taken vehicle was partly at least on the roadway, it was a
vehicle using the road in the narrow sense, so that it was ‘ within
the area of roadway '’ within the meaning of that phrase in
Reg. 8 (1) of the Traffic Regulations 1956, and consequently,
the offence as charged was committed. 2. That, alternatively,
in Reg. 8 (1} ; the words * within the area of roadway * qualify
the words ‘‘ pass or attempt to pass”’, and, as the overtaking
vehicle. was ** passing”’ he was passing °° within the area
of roadway in which the middle lines are marked *’ in terms of
Reg. 8 (1). Wakeman v. Herbert. (8.C. Napier. 1959.

August 31. MoGregor J.)
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o (Church of England)
(A Society Incorporated under The Religious and Charitable Trusts Act, 1908)
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President : Tnk Most ReEveEreExp R. H. OweN, D.D.
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THE CHURCH ARMY:

Undertakes Evangelistic and Teaching Missions,
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Masterton Methodist Children’s Home. Secretary: Mr. J. F. Copy .. .. P.O. Box 298, Masterton
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Home and Maori Mission Department. Superintendent: Rev. G. I. LAureNsoNn P.0. Box 5023, Auckland
Wellington Methodist Social Service Trust. Superintendent: Rev. R. THORNLEY 38 McFarlane Street, Welington
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THE LATE MR JUSTICE HAGGITT.

Tributes to His Work and Worth.

The profession throughout the Dominion on October 7
learned with deep sorrow of the untimely death in
Wellington of Mr Justice Haggitt, whose appointment
to the Supreme Court Bench had lasted less than six
months,  His period of judicial duties had becn
shorter than that of any Judge of our Supreme Court
in the 117 years since the appointment of the first
member of the Judiciary in this country, Sir William
Martin, in 1842. :

Mr Justice Haggitt was appointed a temporary
Judge on April 9, 1959, and commenced his judiecial
duties in Christchurch on April 27. By the Judicature
Amendment Act 1959, which was passed by the House
of Representatives on Septembor 30, seven days before
his death, his appointment was made permanent ag
from April 9. His death on October 7 followed a
period of several weeks’ illness.

In both Auckland, where the late Judge spent the
greater part of his career at the Bar, and Christchurch,
where he was resident Judge from the time of his
appointment, warm tributes to the learning, personality
and devotion to duty of My Justice Haggitt were paid
at special gatherings by both Bench and Bar.

(GATHERING IN AUCKLAND.

Mr Justice Turner presided at the sitting of the
Supreme Court in Auckland on October 12 at which
the late Judge’s notable contributions to the law were
recognized. With him on the Bench were Mr Justice
Shorland, Mr Justice T. A. Gresson, Mr Justice Hardie
Boys, and two former members of the Judiciary, Sir
George Finlay and Sir Joseph Stanton. Included in
the large assemblage of members of the Bar in the
Auckland and surrounding districts were four Queen’s
Counsel,, Messrs H. P. Richmond, L. P. Leary, Sir
Vincent Meredith, and Mr Nigel Wilson.

Tae Jupges’ TRIBUTE.

Mr Justice Turner, addressing the assembled Bar,
said :

“We meet in this Court this morning to mourn the
death of Bryan Cecil Haggitt, so recently a colleague
at the Bar of you who are present and so short a time
ago appointed one of our brothers on this Bench.
It is indeed less than six months since most of us here
today assembled in this very Courtroom to hear him
take his oath of office.

“ Though called to the Bench from practice at the
Auckland Bar, our brother Haggitt was a Christchurch
Judge ; and it is fitting that the tribute of the Judiciary
should have been officially paid to his memory in
Christchurch on Friday last by Mr Justice F. B. Adams,
the senior Judge resident in that city. But, notwith-
standing this, it has been thought appropriate that
members of the legal profession in Auckland, where
the late Judge practised in his most fruitful years,
should have this opportunity of finally expressing
their regard for him. = The warmth of the affection
which his memory inspires among you all is amply
"demonstrated by the numbers who have laid their
ordinary business aside to be here this morning.

“The Auckland Judges whom you see here on the
Bench, with two of their elder brethren, are not alone
in the tributes which, through me, they now pay to
the memory of their late colleague. A cablegram has
come from overseas from the Chief Justice, Sir Harold
Barrowclough, asking particularly that he may be
associated with what will fall from my lips this morning.
Mr Justice Henry in Dunedin has written asking to be
allowed to join with us in what is said.

“TI have had a sad letter from Mr Justice North,
perhaps, of all, the closest to the late Judge, for Haggitt
succeeded him as the common-law partner in his firm
when he took silk. The Acting Chief Justice, Mr
Justice Hutchison, and with him all the Wellington
Judges, has asked to join us in affectionate remembrance
of him who has passed from among us, and in extending
their brotherly sympathy to his widow and son. And
last, our brother Adams, though he has himself already
given expression to his thoughts at Christchurch, has
sent a message that he will be remembering us when
we meet in this room today.”

“ HAGGITT THE JUDGE.”

“TIt is not for us on the Bench, Mr President, to
call to memory Haggitt the advocate, with whom most
of us on the Bench actually practised ; or Haggitt,
the Law Society’s servant and office-bearer, of whom
nonetheless my brothers and I saw and remember
much to be extolled. Of these aspects of his life you
will perhaps say something when I have done.

“It will be fitting, however, for me to speak of
Haggitt the Judge; for, though short, his judicial
career was not uneventful, and it already showed rich
promise of great things to come. It is transparently
clear that, by his death, the Bench of this country
has suffered great loss. We were all delighted to
welcome him among us on his so-recent appointment.
We knew that his qualities would make him a success
on the Bench, and none doubted that he would handle
the Christchurch work with distinction. It is common
knowledge that he did so, and that he had already
secured the complete confidence of the profession and
of the public in Canterbury. And he liked being a
Judge and was happy in every aspect of his work :
how could it be otherwise when he was at once making
such a success of it ?

“The few judgments of his which have so far been
reported demonstrate the industry and the independence
of mind which must be acknowledged to be two of his
essential characteristics: but he will perhaps be
remembered by those who had the happiness of practising
before him, most of all for the urbanity and courtesy
which were always a very part of himself, and for that
singular grace which distinguished the dignity with
which he met every occasion, great or small. That
graceful air which adorned all that Haggitt said or did
will long be remembered by all of us.

“One of the Wellington Judges has written me a
letter in which he has spoken of Haggitt’s last days.
We would all have expected that he would have

15
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exhibited the same courage that was cver one of his
outstanding characteristics; and we are told that,
faced with the onset of a mortal disorder, ho refused
to accept defeat, and maintained a uniform and stead-
fast demeanour to the end. And his wife’s courage
matched his own.

~ “Now he has gone. He has passed from among us

and these precincts will see Bryan Ceecil Haggitt no
‘more. Another may succeed him, but none will quite
fill his place. We on the Bench will ever remember
with the warmest affection him, our youngest brother,
who was taken from us so soon, and the brief happy
" days which he spent among us as our colleague.  To
his widow and son we extend our fraternal sympathy
in the great loss that is theirs.”

AvckrLAND Bar’s TRIBUTE.

The President of the Auckland Distriet Law Socicty,
Mr D. L. Bone, addressed their Honours. He said
that the members of the Auckland District Law Socioty
.were grateful for the opportunity afforded to pay
tribute to the late Mr Justicc Haggitt. The President
of the New Zealand Law Society (Mr A. B. Buxton)
had asked that the New Zeoaland Society be associated
with the Auckland Socicty on this occasion, as had also
the Wellington District Law Socicty, the Canterbury
District Law Socicty, and the Hamilton District Law
Society.

Mr Bone continued.:

“ Qur words of warm congratulation and expressions
of sincere goodwill so recently tendered to the late
Judge still linger in this very Court. His untimely
passing on the threshold of what promised to be many
years of distinguished service to his fellow-men in his
judicial office is a loss the Judiciary, the logal profession,
and the community can ill afford to suffer.

“It was our privilege and -our pleasurc to have His
Honour for many vears as one of our colleagues and
brethren.  His learning in the law, his diligence and
ability in his work. his qualities, his character, and his
integrity gained our highest estcem and respect, and
rapidly earned for him a foremost place among us.
His work ranged the whole diversc legal ficld. — Dis-
regard for himself in the interests of his client marked
his work, as did the thoroughness of the preparation
of his cases, and the fairness of their presentation.

“ His appointment to the Supreme Court Beneh was
most fitting, and was received with the fullest approba-
tion and utmost confidence of the whole of the legal
profession.

“ We number him among those who have given out-
standing service to the legal profession. Despite the
calls of a busy and demanding legal life, he found the
time to serve with generosity and ability his fellow
practitioners ; not only did he give many jyears of
scrvice as a member of the Council of the Now Zealand
Law Society and as a member of the Councils of both
the Wanganui and our own Law Socictics, but he also
guided with ahility, as President, the affairs of both
the Wanganui Society and our own, and filled with
-distinetion the office of Vice-President of the New
Zealand Law Socicty.

‘“ Above all, we were privileged that he was our
-friend, so our sense of personal loss is indeed great.

NEW ZEALAND LAW JOURNAL
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“More clogquent than any words of mine, more
eloquent than our presence here, is the silent tribute
now paid by each of us to a friend, a man who in the
highest scnse we honoured, and one who it was our
privilege to know.

“ And so we pay our sincerc tribute to the late Mr
Justice Haggitt.

“To his widow and his son we cxpress and extend
our decpest sympathy, with the hope that this gathering
and the tributes here paid may in some degree help to
sustain them in their sad loss.” :

CEREMONY IN CHRISTCHURCH. .

In Christchurch the Judiciary’s tribute to their late
collcague was paid by Mr Justice F. B. Adams, and

“the prosident of the Canterbury District Law Society,

Mr E. B. E. Taylor, spoke on behalf of the large gathering
of practitioncrs, associated with whom were Judge
Archer, of the. Land Valuation Court, the Mayor of
Christchurch, Mr G. Manning, and members of the
Magistrates’ Court Bench.

The Chiof Justice, Sir Harold Barrowclough, and
other members of the Judiciary, and the councils of the
Wanganui, Auckland and New Zealand Law Societies
sent messages requesting to be associated with th
tribute. a

“The oceasion was a sad one’’, said Mr Justice
Adams, ‘“as the late Judge had been not only in the
prime of life but on the threshold of his judicial career.
It was only on April 27 last that he had first assumed
judicial duties, facing courageously and efficiently the
immediate task of opening and conducting a ecriminal
and civil session of the Court ”.

Devorion 1o DUTIES.

His Honour said he had been impressed by the late
Judgs’s charming personality and his devotion to his
duties, and the high standards he set himself in their
performance. In Mr Justice Haggitt, Christchurch had
acquired a Judge whose qualities eminently fitted him
for his task. ' g

““ Although the work of the Court was heavily in
arrears when the late Judge arrived in Christchurch,
he was never overburdened or opprossed, but worked
vigorously, efficiently and happily, and he was able to
meet with abounding cheerfulness all the demands

Mr Taylor, speaking on behalf of the Bar, said that
Mr Justice Haggitt’s appointment had been welcomed
by the profession because it meant that long-needed
relief was coming to the Court. S "

“In the three short months that he presided over
his Court in this building he showed that he was going
to fill his new position with modesty, consideration and
ability ”’, Mr Taylor said.

“The profession is convinced that if he had been
spared to carry out his duties he would have become
one of our New Zealand Judges who would have been
remembered for his ability and his contribution to the

In his short time in Christchurch, Mr Justice Haggit
had proved that he had the qualities that made a great
Judge. “The law has lost a worthy servant”,

said Mr Taylor.
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In course of Publication — Eight volumes (1935-1928) now available.

A NEW SET

OF LAW REPORTS
From 1843 to 1935

AN ENTIRELY NEW series of volumes is now in course of publication ; it has been specially
designed to meet the demand for complete sets of reports covering the past hundred years—
a demand which has led to a great shortage.and excessively high prices in the second-hand
market. The new Series is being produced in the same style as the familiar All England Low
Reports (which began in 1936) and, in order to preserve continuity, is entitled THE ALy, ENGLAND
Law ReporTs REPRINT, 1843-1935. The value of the Reprint is five-fold :—

1. It consists of absolutely new volumes, straight from the printer, at a reasonable price.

2. It contains only ““live’” cases, skilfully selected for their present-day value.

3. The headnotes have been thoroughly revised and annotations have been added in the
familiar All E.R. style, taking account of modern law and practice. Cross-references
link the reports with Halsbury’s Laws of England and other major legal works. The
judgments, of course, remain unaltered.

4. Tt forms a natural complement to the existing series of the All E.R.—the REPRINT
will cover the period from 1843 to 1935, while the current series covers the years from
1936 onwards.

5. The exclusion of obsolete matter means that valuable shelf space is saved.

The REPRINT consists of some 4,000 cases, contained in thirty volumes of about 1,000
pages each ; a further volume will be in the form of an Index to the whole set. Volumes are
being produced in reverse order, beginning with those for the cases of the years 1935 and 1934 ;
as the series reaches farther back in time, however, the number of ‘“live ”’ cases will naturally
decrease, so that the last volumes to be published will contain several years’ cases—e.g., the
final volume will probably cover the period 1843-1860. Each volume is charged on publication.

To sum up, no other series can offer a comparable range of case law, which is so up to date
in annotation and so free of superseded material. As an independent unit, or as an extension
backwards of the current series of the ALL E.R., this REPRINT is well worth acquiring.

Price 90s. net per volume, posting and packaging extra.

BUTTERWORTH & CO. (Australia) LTD.

49-51 BALLANCE STREET, WELLINGTON.
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“OWN YOUR OWN FLAT.”

Some Conveyancing Aspects.

By G. Cain, LLM.

These notes will be of little value to those practitioners
who have become specialists in this work, but may be
of some interest to others. Mr E. C. Adams has a
valuable article in (1958) 34 N.Z.1.J. 268, and reference
to it by the reader will be helpful.

The subject is in its infancy in this country and
experience may well lead us to veer in other directions,
but it is hoped to sketch some aspects that could be
given some thought.

We can assert with some confidence that there are
two broadly-defined and different methods possible of
giving effect to the ““ own your own flat” principle
(a) the “stratum” or “air space” method, and
(b) the company share-block method.

1.
STRATUM OR AIR-SPACE METHOD.

Here a title is granted for the air space the flat
occupies. This appears at first blush to be the ideal
method ; the flat owner owns his flat by having a
Land Transfer title to it, just as if he were an ordinary
house owner. There is no doubt that the Land
Transfer Act is sufficiently accommodating to admit of
the issue of a title to a block of air space.

There are, however, two practical difficulties attend-
ant on this method.

First, the easement problem ; difficult but not
insuperable. Take a flat, say, on the fourth floor of
the building. Its position in air space must be fixed
by survey based on a datum ground level, to continue
constant despite surface change.

Next, the flat owner must be given some rights in
the ground beneath him; and, immediately, we
encounter the question whether he is to have an aliquot
share in the land in common with other flat owners,
or, as seems to be adopted in Victoria, a company in
which he is a shareholder is formed to own the ground
and service the building. Similar questions arise in
respect of those parts of the building which are to be
used in common, such as stairways, lifts and their
wells, access from street, corridors, possible access to
roof, and so on. The use of the management company
simplifies these matters, but we must not confuse the
pure administrative company here in view and the
share-block company which forms the second method.
Next are the easements; for drainage, water, party
walls, treatment of floors and ceilings, and so on.
It seems that in New Zealand there is no escape from
creating these specifically so as to affect and benefit
each flat. This means specification of the course of
pipelines and similar detail, and a substantial amount
of conveyancing on a rather intricate basis is thus
involved. It might be possible to evolve some modifi-
cation of normal easement requirement if a company
is formed to own the land surface, common areas and
pipe channels and so forth, but it still seems unavoidable
to have to provide substantial diagram and easement
detail, as stratum space and “‘ common ” space would
be in different ownership. B C

The easement question has been handled by statute
in Victoria on a very general basis and without necessity
to specify the easements. This method cuts across
the New Zealand preference for disclosure by the
register of all interests. :

The second objection to the stratum-title principle
really springs from the innate conservatism of lenders.
Mortgagees are reluctant to be the guinea pig in pioneer-
ing a new scheme. While adequate investments
are offering on an orthodox basis, there is no point in
courting trouble by lending on the security of the
block of air contained in a concrete shell. But the
mortgagee’s objection can go deeper than this. The
mortgagee of land and orthodox building has rights
which are dominant over those of his mortgagor; if
default is made, the mortgagee may take possession
and exercise his other powers at his own discretion,
untrammelled by any legal necessity to consider or
consult others. The position is hardly parallel if he
is a mortgagee, say, of a block of air space seventy feet
above the ground. While he may legally secure to
himself all access and service rights which his mort-
gagor has, he is nevertheless exposed to some uncertain
dangers.  Without, it is hoped, appearing to be
looking for difficulties which may never arise, a few
aspects can be mentioned.

FirE INSURANCE.

Mortgagees invariably insist on the right to elect, if
a building on the mortgaged land is destroyed by fire,
whether to apply the fire-loss money in reinstatement,
or reduction or repayment of the mortgage. A
mortgagee of air space cannot have this option ; what-
ever is done with fire-loss money must be a decision
binding on all air-space owners or their derivatives.
The mortgagee of flat No. 18 cannot elect repayment
if owners or mortgagees of other flats want reinstate-
ment. If the owner of flat No. 18 could refinance
his mortgage the matter would be settled, but the
present mortgagee’s option is thus dependent on this
circumstance. The mortgagee, instead of having his
option, is dependent on the wish of the majority of
air-space owners.

DzustrUCTION BY FIRE.

Apart from the above aspect, what is the position
if the building is completely destroyed by fire, or
rendered uninhabitable or unsafe because of fire damage.
Fire insurance will provide the bulk of the money
required to reinstate but not necessarily all of it.
The mortgagor is likely to be left to find part of what
is required, for 100 per cent. insurance is not usual.
He may not be able to do so. In a single unit house
proposition, his equity in the land will often carry
him through, but he has not clear-cut surface ownership
with an air-space title. He will own the surface in
common with others or have merely shares in the
company. If the mortgagor cannot provide the
deficiency in respect of his flat, his mortgagee may
have to on a security-protection basis.  This sort
of possibility is distasteful to mortgagees. Moreover,
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if the majority decision is to reinstate, perhaps half-a-
dozen dissentients will not or cannot provide their
respective deficiencies between their proportion cost
and fire-loss money.

If a company is the administering authority, it may
be able to borrow the deficiency or the individual air-
space mortgagees may find it, but the situation is
obviously fraught with difficulties. = The air-space
owners may possibly be able to effect insurance on a
replacement basis which should remove this ** defi-
ciency ”’ problem, but even then the insurer may be
disinclined to pay because of some policy breach and
involve every air-space owner and mortgagee in that
decision. House mortgagees at present are prepared
to accept the risk of the insurer declining to pay because
of policy breach by the mortgagor (although many
prominent mortgagees have a special contract with the
insurer whereby the insurer agrees not to plead policy
breach by the mortgagor), but with the air-space
principle, the mortgagee is accepting the risk of many
owners other than his own mortgagor committing
policy breaches, e.g., in an extreme case, evenn arson
itself.  Over these persons the mortgagee has no
contract or remedy except perhaps a common-law
action for damages. To counter this, the insurer
may be prepared to issue a special type of policy, the
terms of which the mortgagee would need to consider
carefully.

SECURITY PROTECTION.

In the course of administration of his mortgage,
the mortgagee has to accept the possibility of paying
rates, insurance premiums, rent, and so on, and even
taking physical steps such as erecting concrete walls,
all in protection of his security, the mortgagor being
unable or unwilling to perform his covenants. The
extent of this contingent liability on the mortgagee of
air space is much wider. He may be exposed to
contribution to general maintenance of the common
areas and the roof and exterior, even though the
particular flat he is interested in is not directly
affected. If, for instance, the majority owners decide
to resurface the exterior walls with more satisfactory
plaster, and a company is the means they have adopted
to enforce majority decisions, a levy on air-space
owners may be necessary. If a new lift is wanted, a
similar levy may be made. In default of payment,
there must be some right reserved to the company to
take punitive action; the mortgagee may have to
pay up to avoid worse evils. The majority may
choose to embark on some project, such as beautifica-
tion of grounds, with which the mortgagee may have
little sympathy, but to which he may be obliged to
contribute.

GENERAL.

More questions like this could occur, and in summary
the grave objection from the mortgdgee ] pomt of view
is the loss of the paramount position he has in a house
unit, and his subordination to the will of the majority
of stratum owners over whom he has no control.

Before we leave this aspect it should be made clear
that the above diffieulties may not arise if the type
of building is simpler than the big multi-storey block
of flats we have in view. If the building can be so
constructed as to subdivide the flats vertically imstead
of horizontally (or instead of vertically and horizontally)
both ‘the easement and title position is simplified.
For instance, six flats may be mcorpora,ted in a two-
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story building, each flat ' occupying two stories and
divided from its fellow by vertical party walls. There
is little difficulty about party walls and the services
of water and access can often quite well, as a matter
of construction, be handled on an individual basis,
each flat being self-contained as regards these aspects.
No easements would thus be necessary beyond the
party-wall rights.  Access, too, could be handled
simply even where e.g. one ramp is used to give approa,ch
to all flats.  This really is the English * terrace
system ”’, and while it may be a depressing feature of
some landscapes, there is scope for it here on a scattered
basis. A further advantage is that mortgagees will
be more willing to lend on each unit; the presence of
a party wall is a trivial factor alongside the multi:
story difficulties mentioned above. In the terrace
system, we thus can have individual units, individual
titles and individual mortgages. No company is
necessary. If promoters have modest blocks of flats
like this in view, both the above difficulties, and those
dealt with below, are not present. :

I1.

CompPAXY SHARE-BLock METHOD.

We now turn to the second method, which is briefly
the promotion of a company which owns or acquires
the land and building, and whose shareholders, by
virtue of holding particular blocks of shares, are entitled
to indefinite occupation of the flat referable to that
share-block. The company can raise mortgage finance
in the ordinary way by charging the land and, subject
to what is said a little later, the mortgagee has his
normal rights. There are different ways of handling
the capitalization of the company but the most logical

way, in my opinion, is:

Assume cost of land and building at £100,000;
20 flats; each shareholder takes up 5,000 shares;
shareholder A mayv be able to pay his £5,000 in cash ;
B can find only £3,000; C £4,000, and so on. . The
promoters locate the shareholders and find that share-
holders’ cash totals, say, £60,000; the company then
borrows the balance of £40,000 on long-term mortgage.
Each shareholder takes 5,000 shares paid up to.the
extent of his cash contribution. The balance due
from him is called up in sympathy with the company’s
repayments due under the mortgage. In effect, the
mortgage is raised having reference to the individual
requirements of the shareholders; their unpaid share
capital is gradually paid up and debenture capital is
thus replaced by paid-up capital. Each shareholder
obtains an occupation contract entitling him to in-
definite occupation of his flat subject to his meeting
his unpaid capital as above, and the general service
charges levied on all shareholders.  There are, of
course, variations on this theme but they all follow
the general pattern.  This method has been adopted
in numerous instances in New Zealand, and we can
say it is established in favour here in preference to the
stratum method (which as far as I am aware has’ not
been used at all here)..

The teething troubles in getting a company gomg
are considerable ; temporary finance usually has to be
arranged with the permanent mortgagee taking over
when -the building -is finished. - Prospective -share-
holders also usually prefer to- buy g “flat: {1.e.; - their
shares). after- they have seen what it looks: like:as-a
finished job, rather-than off_the drawmg board But
these are not legal questions. -~ : S
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Tue MORTGAGEE.

At first sight his position is unassailable. He has
mortgage of the land (with probably collateral debenture)
and his remedies for recovery of his debt on default
appear entirely normal. It is to be hoped they are,
but there are one or two clouds on the horizon. The
occupation contracts held by the shareholders are not
usually leases, although they may be. The mortgagee
lends with full knowledge of the existence of these
contracts.  Assume that in our 20-flat proposition
three shareholders default in payment of their charges.
The company is, of course, liable directly to the mort-
gagee and must either pay the deficiency out of reserves
for the purpose or make a levy on the other seventeen.
The company can also evict the defaulters, sell their
shares, ete.  So long as the company moves promptly,
no difficulties are likely. The financial seventeen will
not want the incidents prolonged. Someone else
must be installed who will meet his obligations.

Now we can go one stage further and whisper of a
depression (a purely hypothetical possibility ). Say
half the shareholders are defaulters; the other half
have difficulty enough meeting their own charges, let
alone those of the defaulters. The company may
evict the defaulters but may find no takers for their
shares. The company defaults, the mortgagee calls
up, and payment is not made. The market may be
depressed and prospects of selling a block of twenty
flats may be slight. However, he decides to proceed
with a sale under conduct of the Registrar rather than
enter into possession for an indefinite period. At the
auction, we will assume for the moment that he is the
only bidder, and he buys at his estimate. =~ What are
his rights against the occupants ?

The ten defaulters may not have vacated. He
must at least evict them. He can appoint a receiver
who could use the company’s powers to eviet the
defaulters. The situation, however, is rather odd
for a mortgagee who has become purchaser to have
to use the body of the defaulting company, inspired
by the soul of his receiver, to evict the defaulters.
(A receiver has a soul; it generally being agreed that
it is his principal who has not.)  Alternatively, he
probably has a common-law action against the
defaulters as trespassers, for their rights to remain as
against the mortgagor have been lost.

But the position is more perplexing when we consider
whether the mortgagee is bound to recognize the non-
defaulting occupants.

If the occupation contracts were straight leases,
then, even if they had not been formally consented
to by the mortgagee, they would probably be binding
on him. The mortgagee will have lent knowingly to
a company which was proposing to enter into the
leases and in practice the text of the leases would
normally have to be acceptable to the mortgagee.
However, the occupation contract more commonly
takes the form of a licence and falls short of being a
lease (shades of Errington v. Errington and Woods
[1952]1 1 K.B. 290; [1952]1 All ER. 149. Mr Adams,
in his article earlier referred to, thinks the occupation
contracts could be leases although in the shape of
licences, and the occupant thus has a caveatable
interest, The mortgagee will still be quite aware of
the set-up before he lends, and is likely again to have
approved the text. Here then we have an unregistered
intersst apparently ‘binding in equity on the mortgagee

purchaser who buys with notice. The rights appear
to survive the mortgagee’s purchase of the fee simple.

Can the mortgagee cover himself against this by his
contract ¢  What is the effect of a covenant by the
company that, upon its default, the mortgagee may
remove its shareholders from possession of their flats
whether they are in default or not in the performance
of their occupation contracts ? Presumably the
company can so bind its shareholders, and leave the
non-defaulting shareholders with an action for breach
of contract against the company if their rights are
prejudiced.  This is likely to be a rather empty right
of action. Moreover, the naked assertion in advance,
of the paramount rights of the mortgagee, may well
deter intending shareholders from entering the scheme,
but this method at least has the merit of letting every-
one know where he stands.

Now it may well be that the mortgagee is content to
permit the non-defaulters to remain and to get himself
paid out of the revenue he may receive from them and
from any newcomers he can introduce on, we would
expect, a simple letting basis. In that event, examina-
tion of the rights of the non-defaulters is unnecessary.
But the mortgagee may be able to locate a purchaser
from himself, or one who will buy at the Registrar’s
sale at a figure satisfactory to the mortgagee and who
wishes to purchase the building vacant, without the
complications of these occupation contracts. It will
then be vital to establish whether rights under the
contracts survive the exercise of power of sale. For
the reason that the mortgagee has notice of them they
may bind him, but is a bona fide purchaser for value
bound * In the absence of special provision in the
mortgage, the question seems to depend entirely on
notice.  The interests are not registered, but the
Courts have of recent years shown an increasing
tendency to protect unregistered interests if the party
to be bound had actual or constructive notice of them
{see the cases collected by Mr Adams at para. 491 of
his Land Transfer Act). We seem to be swinging
steadily back to the equitable doctrines of notice and
to be abandoning the simple Land Transfer principle
that the Register is everything. It is true that hard-
ship may be caused by rigid application of the Land
Transfer principle but it is a matter of grave doubt
that rectification of these individual hardships should
continue to be countenanced at the expense of the
registered interest under the Act.  The balance of
justice may well lay on the maintenance of the principle
of inviolability of the Register. There is some merit
in ruling that persons who erect rights in themselves,
which they do not or cannot register under the Act,
should not be enabled to seek the assistance of the
Court in establishing their claims against registered
proprietors, fraud alone excepted. Our principle of a
simple Land Transfer Register is being steadily under-
mined by the attribution of notice to proprietors of
registered interests.  Qur purpose at the moment,
however, is to endeavour to ascertain whether a
purchaser for value of a block of flats is bound to
honour the occupation contracts of non-defaulting
occupiers. Is he put on inquiry merely because the
building does comprise flats and some notoriety has
been attained by the © own your own flat ” publicity ?
Then there is the common-law rule that a purchaser
who has notice of a tenancy has notice of the tenant’s
rights and can take only subject to them. . These
occupation coutracts come perilously close to a tenancy.

—_____I
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No purchaser of the building would buy without some
inquiry as to existing tenancies and rents, and it would
be hard to see how he would avoid learning of the
occupation contracts. The vendor may conceal their
nature and represent the occupiers as pure tenants,
but under the advancing importance of notice the
purchaser should probably inquire himself of the
occupiers or not do so at his peril.  Some relief might
come from Harris v. Fitzmaurice [1956] N.Z.L.R. 975,
where the purchaser was aware of a tenancy but was
told it was a weekly one. When, after purchase, he
found it was a longish unregistered lease, the Jessee
failed against the purchaser. 1In the flat proposition,
however, these occupation contracts are usually
scheduled in the articles of association of the company ;
search at the Companies Office would immediately
disclose the constitution of the company. The Court
may thus have to answer the question whether, if A,
by paramount title, sells B’s land to C, is C bound by
rights in derivatives of B which C might ascertain by
special search of B’s constitution ?  Perhaps the
answer may be founded on the principle of the covenant
running with the land; if the occupation contracts
run with the land, they will bind purchasers with
notice. A new principle in variation of Tulk v.
Mozxhay (1848) 1 H. & Tw. 105; 47 E.R. 1345 may
arise. The Land Transfer Act may be assailed from
a new quarter.

All we can safely say, at this early stage of the
history of flat propositions in this country, is that
there is some prospect of the purchaser being held
to be so bound ; and, if he wants the building vacant
as a condition of his purchase, he should require his
vendor to clear it before buying ; otherwise his purchase
may be subject to these contracts, and he may be
able to recover from the occupiers only the charges
for which they are liable under their contracts, and
not possession or a market rent.

The position is further involved when we consider
what happens if, for instance, the occupier has already
repaid such part of the debenture capital as was raised
on his behalf (or he may at the outset have paid cash
for his contract). His shares are fully paid. Exactly
what is the position of a mortgagor company whose
principal asset has passed to a purchaser in exercise of
power of sale by the mortgagee ? Prima facie, the
mortgagee’s action separates the mortgagor from its
interest in the land and all rights of its shareholders
will fall to the ground (or rather away from the ground)
too. We have, however, the complication of the
overlay of constructive notice, certainly on the mort-
gagee and perhaps on the purchaser. One obvious
course for the mortgagee is to have the company wound
up; he would have an unsatisfied debt which would
support a petition. This would appear to leave the
shareholders with claims only against the company
for breach of their occupation contracts, and they can
prove for that loss. Naturally if the company cannot
pay the mortgagee it cannot meet such claims.

This shows that the shareholders’ rights are precarious.
Although they may have paid cash for their shares or
have a substantial equity in their share block, they
are at risk of complete loss if the mortgagee liquidates
the company before he sells. Does the doctrine of
notice preclude the mortgagee from taking this step ?
There seems no reason why it should. He is entitled
to his money back, and to save their. position the

shareholders would have to pay him off and refinance
elsewhere if they could.

It seems that the purchaser from the mortgagee
could not dispose of the company by winding up because
he has no ground for his petition. He is not a creditor
of the company. He may, however, be able to
instigate his vendor, the mortgagee, into doing so.

There may be room for legislation conferring on the
“financial ” shareholder some form of relief against
the exercise by the mortgagee or his purchaser of his
paramount rights (lessened as they may be with the
attribution of notice). By ss. 50 and 118 of the
Property Law Act 1952, the Legislature recognizes
that lessees and purchasers in possession are entitled
to the exercise of the discretion of the Court against
the lessor or vendor who enforces his strict legal rights.
Something similar seems justified for the shareholders
(perhaps even against the company where they are in
default) but at any rate against the mortgagee or his
purchaser.  What is given to the shareholder, how-
ever, derogates pro tanto from the rights of the mort-
gagee.  Mortgagees may very well pass over such
propositions if, as well as normal investment risks,
they may be exposed to annoying Court applications
from shareholders of their mortgagor.

Finally, we could have a brief look at the share-
holder’s position apart from default of the company,
where the mortgagee has security over the land and
building.

The shareholder has his block of shares and his
occupation contract. Let us assume he wishes to sell
for some reason; he may find his proximity to his
neighbours too close, or he may die and his estate
wishes to sell. What he has for sale is the shares and
the contract. He may have paid £5,000 or more for
these pieces of paper: he wants cash. Most people
who are seeking to buy living accommodation cannot
find the whole price in cash; they will raise a mort-
gage. All they will have, however, to raise a mortgage
on will be the shares and the contract.

It is elementary that company shares are a weak
form of security because on liquidation the claim of
creditors must first be met before the mortgagee can
receive anything.  The position can be covered to
some extent by taking some form of management
control if possible, but that could not he done in this
type of company as the shareholder has a minority
interest only. The type of mortgagee who is
accustomed to lend on land and bricks and mortar
(or, to bring it up to date, on concrete, steel and glass)
will not care to finance a purchaser of a block of shares ;
the purchaser will be obliged to endeavour to raise
the money privately perhaps from relatives, or from a
lender who is not in ordinary first mortgage business.
Interest rate and other terms of such loans may be
severe. These restrictions on the purchaser will not
only tend to keep the sale price of the flat rights down ;
they may have the more serious effect of making sale
almost impossible except at gift prices to speculators.

Similar considerations arise if, for instance, the
original or a later shareholder himself wishes to raise
money on his ““ equity ”’ irrespéctive of any question
of sale.

If the memorandum of association of the company
is. so drawn it might -be possible to- authorize the
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The New Zealand GRIPPLED GHILDREN SOGIETY (lnc.)

ITS PURPOSES

The New Zealand Crippled Children Soclety was formed in 1935 to take
up the canse of the crippled child—to act as the guardiar of the cripple,
and fight the handicaps under which the erippled child labours; to
endeavour to obviate or minjmize his disability, and generally to bring
within the reach of every cripple or potential cripple prompt and
efficient treatment.

ITS POLICY

(a) To provide the same opportunity to every crippled boy or girl as
that offered to physically normal children; (b) To foster vocational
training and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the community ; (c) Preven-
tion in advance of crippling conditions as a major objeciive; (d) To
wage war on irfantile paralysis, one of the principal causes of crippling ;
(¢) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Socleties, and assist where possible.

1t is considered that there are approximately 6,000 erippled children
in New Zealand, and each year adds & number of new cases to the
thousands already being helped by the Society.

Members of the Law Society are invited to bring the work of the
N.Z. Crippled Children Society before clients when drawing up wills
and advising regarding bequests. Any further information will
gladly be given on application.

MR, C. MEACHEN, Secretary, Executive Couneil

EXECUTIVE COUNCIL

SIR CHARLES NORWOOD (President), Mr. G. K. HANSARD (Chairman),
StR JoEN ILOTT (Deputy Chairmsn), Mr. H. E Youneg, J.P., Mr.
ALEXANDER GILLIES, Mr. L. 8INCLATR THOMPSON, Mr. FRANK R. JoNES,
Mr., Eric M. BopDER, Mr. WYVERNY B. HUNT, SIR ALEXANDER
ROBERTS, Mr. WALTER N. NorRwoop, Mr. J. L. SUTTOX, Mr. G. J.
PARK, Dr. G. A. Q. LENNANE, Mr. L. G. K. STEVEN, MR, B, PINDER,
Mr. F. CAMPBELL-SPRATT.

Box 5006, Lambton Quay, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Each Bronch administers its own Funds)

P.0. Box 2100, Auckland
P.0. Box 2035, Christchurch
P.0. Box 125, Timaru

AUCKLAND . . .
CANTERBURY AND WEST COAST
SOUTH CANTERBURY

DUNEDIN P.0. Box 483, Dunedin
(GISBORNE .. P.0. Box 15, Gisborne
HAWRE'S BAY P.0. Box 377, Napier
NELSON P.0. Box 188, Nelson

NEW PLYMOUTH ..
NORTH OTAGO

P.0. Box 324, New Plymouth
.. P.0. Box 304, Oamaru
P.0. Box 299, Palmerston North

MANAWATU

MARLBOROUGH P.0. Box 124, Blenheim
SOUTH TARANAKI P.0. Box 148, Hawera
SOTGTHLAND P.0. Box 169. Invercargill
STRATFORD P.0. Box 83, Stratford
WANGANUI P.0. Box 20, Wanganui
WAIRARAPA .. P.0. Box 125, Masterton
WELLINGTON P.O. Box 7821, Wellington, E.4
TAURANGA P.0O. Box 340, Tauranga

CoOK IsLANDS C/o MRS. ErsiE HavrL, ISLAND MERCHANTS LTD.,
Rarotonga

ctive Help in the fght against TUBERIUIONTS

OBJECTS: The principal objects of the N.Z. Federa-
tion of Tuberculosis Associations (Inc.) are as follows :

1. To establish and maintain in New Zealand a
Federation of Associations and persons interested in
the furtherance of s campaign against Tuberculosis.

2. To provide supplementary assistance for the benefit,
comfort and welfare of persons who are suffering or
who have suffered from Tuberculosis and the de-
pendants of such persons,

8. To provide and raise funds for the pusrposes of the
Federation by subscriptions or by other means.

4 To make a survey and acquire accurate informa-
tior and knowledge of all matters affecting or con-
cerning the existence and treatment of Tuberculosis.

6. To secure oo-ordination between the public and
the medical profession in the investigation and treat-
ment of Tuberculosis, and the after-care and weifare
of persons who have suffered from the said disease.

A WORTHY WORK TO FURTHER BY BEQUEST

Members of the Law Society are invited to bring the work of the Federation before clients
when drawing up wills and giving advice on bequests. Any further information will be
gladly given on application to :—

HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERGULOSIS ASSNS. (ING.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-959.

OFFICERS AND EXECUTIVE COUNCIL:

President : Dr. Gordon Rich, Christchurch.
Ezecutive : C. Meachen (Chairman), Wellington.

Dr. J. Connor, Ashburton Town and County.
H.J. Gillmor , Auckland.

Dr. Gordon Rich, Canterbury and West Coast.
M. J. Keeling, Gisborne and East Coast.

L. Beer, Hawke’s Bay.

Dr. J. Hiddlestone, Nelson.

A. D. Lewis, Northland.

W. R. Sellar, Otago.

L. V. Farthing, South Canterbury.
C. M. Hercus, Southland.

L. Cave, Taranaks:.

A. T. Carroll, Wairoa.

A. J. Ratliff, Wanganui.

Hon. Treasurer : H. H. Miller, Wellington.
Hon. Secretary : Miss F. Morton Low, Wellington.
Hon. Solicitor : H. E. Anderson, Wellington. V
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A worthy bequest for
YOUTH WORK . . .

THE
Yo Mo Co Ao
TdE Y.M.C.A.’s main object is to provide leadership
training for the boys and young men of to-day . . . the
future leaders of to-morrow. This is made available 1o
youth by a properiy organised scheme which offers all-
round physical and mental training . . . which gives boys

and young men every opportunity to develop their
potentialities to the full.

The Y.M.C.A. has been in existence in New Zealand
for nearly 100 years, and has given a worthwlile service
to every one of the thirteen communities throughout
New Zealand where it is now established. Plans are in
hand to offer these facilities to new areas . . . but this
can only be done as funds become available. A bequest
to the Y.M.C.A. will help to provide service for the youth
of the Dominion and should be made to :~—

THE NATIONAL COUNCIL,
Y.M.C.A.’s OF NEW ZEALAND,

114, THE TERRACE, WELLINGTON, or
YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION

G1rTs may also be marked for endowment purposes
or general use.

President :
Her Royal Highness,
The Princess Margaret.

Patron :
Her Maijesty Queen Elizabeth,
the Queen Mother

N.Z. President Barrardo Helper
League :

Her Excellency Viscountess
Cobham

A Louing Haven for a Negiected Orphan.

DR. BARNARDO'S HOMES

Charter : ““ No Destitute Child Iiver Refused Ad-
mission.”

Neither Nationalised nor Subsidised. Still dependent
on Voluntary Gifts and Legacies.

A Family of over 7,000 Children of all ages..

Every child, including physically-handicapped and
spastic, given a chance of attaining decent citizen-

ship, many winning distinction in various walks of
life.

LEGACIES axp BEQUESTS, NO LONGER SUBJECT
0 SUCCEssION DUTIES, GRATEFULLY RECEIVED.
London Headgquarters : 18-26 STEPNEY CAUSEWAY, E.1
N.Z. Headquarters : 62 THE TERRACE, WELLINGTON.

For further information write
Tae SECRETARY, P.O. Box 899, WELLINGTON,

===y The Young Women's Christian
Association of the Gity of
Wellington, (Incorporated).

% OUR ACTIVITIES:

(1) Resident Hostels for Girls and a Transient
Hostel for Women and Girls travelling.

(2) Physical Education Classes, Sport Clubs,
and Special Interest Groups.
(3) Clubs where Girls obtain the fullest

appreciation of the joys of friendship and
service.

s OUR AIM as an Undenominational Inter-
national Fellowship is to foster the Christ-
ian attitude to all aspects of life.

% OUR NEEDS:

Our present building is so inadequate as
to hamper the development of our work.

WE NEED £50,000 before the proposed
New Building can be commenced.

@eneral Secretary,
Y.wce.4.,
5, Boulcott Street,
Wellington.

OBJECT

“The Advancement of Christ’s
Kingdom among Doys and the Pro-
motion of Habits of Obedience,
Reverence, Discipline, Self Respect,
and all that tends towards a true
Christian Manliness.”

Founded in 1883 —the first Youth Movement founded.
Is International and Interdenominational.

The NINE YEAR PLAN for Boys . . .

9.12 in the Juniors—The Life Boys.
12-18 in the Seniors—The Boys’ Brigade.

A character building movement.

FORM OF BEQUEST:

“1 GIVE AND BEQUEATH unte the Boys’' Brigade, New
Zealand Dominion Council Incorporated, Natiopal Chambers,
22 Customhouse Quay, Wellington, for the general purpose of the
Brigade, (here insert details of legacy or bequest) and I direct that
the receipt of the Secretary for the time being or the receipt of
any other proper officer of the Brigade shall be a good and
sufficient discharge for the same.”

For information, write to—
THE SECRETARY
P.0. Box 1403, WELLINGTON.
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company to make loans to its shareholders on the
security of its shares, although s. 62 of the (Jompames
Act is the difficulty. Even if a loan is made in breach
~of this kection, the lender’s security is good (Victor
‘Battery -Co. Ltd v. Cwrry’s Ltd. [1946] Ch. 242;
119461 1 All E.R. 519), but the prospect of prosecutlon
of the directors for breach is dampening. It may be
‘possible for a further company to be formed on an
investment basis to handle such finance; the flat
company may indeed come to see the necessity for
this and for contribution of capital to it if its members
are ‘unsuccessful in raising outside finance.  That
capital, however, may have to come principally from
the flat-company shareholders themselves.

As this is a discussion from the conveyancing aspect,
‘there is no attempt to forecast how the Court will view
some of these problems; the intention is merely to
point to their existence so that they can be borne in
mind when advising client shareholders or mortgagees.
No doubt other aspects will occur to practitioners, and
it would be helpful to all if discussion is promoted in
these columns.

Perhaps we can summarize what has been said by
repeating there are two possible methods of handling
the “own your own flat” principle where resort to
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the simpler ° terrace” system is not possible :
(a) the stratum or air-space title method, which can
give individual Land Transfer titles to each flat
occupied but which is not in use because of :

(i) difficulty re creation of easements ;

{ii) probable reluctance of mortgagees to fmance
individual flats :

(b) the company * share block ” method which has
been adopted so far.  Aspects in this method are:
From the point of view of the shareholder :

(i) problem of isolation of the non-defaulting
shareholder from consequences of default of
other shareholders ;

(ii) difficulty likely in sale of or mortgage of his
shares.

From the point of view of the mortgagee :

uncertainty as to the extent to which he or
his purchaser is affected by notice of occupa-
tion contracts especially of ‘financial ”
shareholders. '

The mortgagee should insist on clarification in the
mortgage of his rights against all shareholders, and he
can probably disregard the shareholders if he hquldates
the company before he realizes.

'REGISTRATION OF MAINTENANCE AGREEMENTS.

The decision of Haslam J. in Hudson v. Hudson
11959] N.Z.1.R. 348 is the first Supreme Court decision
‘to be reported on the effect of s. 478 of the Destitute
-Persons Act 1910.  Section 478, it will be remembered,
‘was enacted in 1955 by s. 4 of the Destitute Persons
Amendment Act of that year, and provided for the
rogistration of maintenance agreements in the Magis-
trates’ Court. The material paits of the section are
as follows :

L (1) - Where any agreement between a husband and his
wife has been entered into in writing . . . and the agreement
provides for the periodical payment by either party of sums
of money towards the maintenance of the other party or of
any child to whom Part III or Part IV of this Act is applicable,
either party may register the agreement in the prescribed
manner in the office of a Magistrate’s Court.

(2) Where .any  agreement or copy thereof is registered
under subsection one of this section, the provisions of the
-agreement relating to maintenance shall, while it continues
in force, have the same force and effect as if the agreement
.- were a maintenance order under this Act on the date of the
registration, and the provisions of this Act shall apply
accordingly, with the necessary modifications.

(3) Where any Magistrate is satisfied that any registered
agreement was not in force on the date of the registration
of .the agreement or copy under this section, he may make
an order cancelling the registration,

. Two difficulties in the operation of the secction
immediately come to mind.  First, since the main-
tenance agreement becomes, so to speak, a Magistrate’s
order only from the date of its registration, it would
seem to follow that there is jurisdiction to vary the
amount payable under s. 39 of the Act only if the
circumstances of the parties have changed affer the
date of registration. For example, the partics may

.enter into a maintenance agreement on the basis that
the wife is unable to work.
that she is able to work, and does so.

Later the wife may find
She then

registors the agrooment. On the face of the section,
it is not open to the husband to apply to vary the
amounts payable on the ground that the wife now has
an income of her own.

Secondly, not every agreement for periodical pay-
ments of maintenance stands unvavied by the parties
throughout the period of its existence.  There must
be many cases in which the husband has agreed in
writing to pay the wife, say, £6 per week by way of
maintenance, but has later found that, owing  to
circumstances hoyond his control, £3 per week is all
he can reascnably pay. The wife may have agreed
to accept the lattor amount. Tt is not every estranged
husband and wife who put such an arrangement in
writing, and no doubt very few spouses in such circum-
stances instruct their solicitors to draw up a formal
variation of the prior agreement.

Suppose, however, that the wife wishes to take
advantage of the procedure made available by the
Dostitute Pelsons Act by leglsterlng the written agree-
ment. Is the “order” wunder the Act which the
agreement is deemed to become to be regarded as an
order to pay £6 per week, or an order to pay £3 per
week——or, since the subsequent agreement to pay the
lesser sum is not an  agreement entered into in
writing 7', can the prior written agreement be registered
at all, since it does not now embody the present existing
bargain between the partics ?

It may be that these questions might not arise in a
very acute form in cases where all the wife has done
is not to insist on her husband paying her the full
amount of the instalments due. However, in a case
where the parties have expressly agreed that the
periodical payments are to be reduced the dlfflcultles
in these questions take on solid reality. :
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It was a situation involving the questions mentioned
above which fell for Haslam J.’s decision in Hudson
v. Hudson, and the effect of the judgment in that case
is that the figure mentioned in the written agreement
is the figure which must be regarded as forming the
basis of the order which the agreement is deemed by
the section to become regardless of any agreement
between the parties to the contrary. This result is
perhaps surprising, especially in view of the fact that
it was expressly conceded by counsel that the parties
had in fact entered into an agreement that a reduced
amount should be paid and accepted, and that if the
registered agreement were to take effect at all, it shounid
take effect only in respect of that reduced amount.

The circumstances which gave rise to the decision in
Hudson v. Hudson were these :

The parties entered into a written separation agreement,
providing for payments of maintenance to the wife at the
rate of £5 per week. The wife later went out to work, and
the maintenance provision was varied by an oral agreement
between the parties to £3 10s. per week. The wife subse-
quently advised the husband that the latter sum was in-
sufficient for her needs, and registered the written agreement
in the Magistrates’ Court pursuant to s. 478, She then
issued an information for arrears on the basis of £5 per week,
and the husband filed a complaint for the cancellation of the
registration. The Magistrate before whom the information
and complaint were heard stated a case to the Supreme
Court so that it might be determined whether the agreement
was validly registered, and if it was, what its effect was.

The real questions at issue were, therefore : was there
an agreement ‘‘ entered into in writing ”’ between the
parties within the meaning of s. 478 (1) which could
be registered, and, if there were such an agrecment,
was that agreement ‘“ in force "’ at the time of registra-
tion within the meaning of s. 478 (3) ?

There would seem to be perfectly simple answers to
these questions.  First, it might be suggested (as
counse} for the husband did, in fact, suggest) that the
only agreement between the parties as to maintenance
was that the husband should pay the wife £3 10s. per
week. That was the only subsisting bargain between
them. The  agreement in writing ” was admitted
to have been replaced by an oral agreement to pay
maintenance at the above rate. Therefore the
document which the wife had registered did not contain
the agreement which had actually been reached and
which was actually enforceable between the parties.
The agreement under which the husband was admittedly
bound to pay £3 10s. per week was not an ‘‘ agreement
entered into in writing ’, and therefore there was no
agreement which could be registered under s. 478.

This argument is based on a line of well-known
authority on the effect of s. 4 of the Statute of Frauds
on oral variations of written agreements? and it is
submitted that it is perfectly clear that an agreement
to pay by way of maintenance an amount different
from that payable under a prior agreement between
the parties amounts to an entirely new agreement, and
not merely a variation of the prior agreement, the

1 The argument in Hudson v. Hudson is not reported, but
through the courtesy of counsel engaged in that case the writer
has been supplied with full notes of the submissions made on
each side,

2 Goss v. Nugent (1833) 5 B. & Ad. 58 ; Marshall v. Lynn
(1840) 6 M. & W. 109 ; Williams v. Moss Empires Ltd. [1915]
3 K.B. 242, 246, 247, per Shearman J. (Div. Ct.); Morris v.
Baron [1918] A.C. 1.,

latter remaining in force subject to the variation.3

Secondly, what has been said above really answers
the second question at issue: was the written agree-
ment *in force ” at the time of registration ? Plainly
it was not. The only maintenance agreement in force
was the agreement to pay £3 10s. and that was an
oral agreement. Any suggestion that a written agree-
ment to pay maintenance, regardless of the amount,
was ‘“in force ” within the meaning of s. 478 is clearly
unsound, because a written ‘‘ agreement’ 1o pay
some amount other than that actually agreed upon by
tho parties is not an “ agreement” as contemplated
by the section.

It is thus difficult o resist the conclusion that the
agreement in Hudson v. Hudson either should not
have been registered at all on the ground that it was
not the “agreement ” subsisting between the parties
at the time, or should have been cancelled, on the
ground that it was not an agreement ‘“in force’ at
the time of registration. Either view is fatal to the
enforcement of the written * agreement .

It is now necessary to examine the judgment in
Hudson v. Hudson [1959] N.Z.L.R. 348. The learned
Judge reached the conclusion, first, that the oral
“ variation ” of the written agreement did not affect
the obligation imposed by the latter to pay £5 per week.

In my opinion, he said : the verbal {sic] variation referred
to in the Case Stated did no more than reduce the husband’s
liability to his wife to the extent that he complied with the
agreement. At any time the wife was entitled to repudiate
the arrangement which was made without consideration,
and bound her only so long as she accepted the lesser sum
in full satisfaction of the weekly amount of £5 as provided
in the agreement. I am unable, on the material before me,
to find any basis for promissory estoppel creating a permanent
change in the legal relations of the parties. . . .

The informal variation did not affect the continued validity
of the maintenance provision. The latter was suspended
only so long as the husband observed the arrangement by
paying the reduced amount. Even then, the wife could
terminate this concession by giving him notice of her intention
to revert to the original figure. She did so by registering
the agreement without qualification, and by giving the
formal notice to her husband through the Registrar. Before
so doing, she had given her husband warning that £3 10s.
per week was insufficient for her needs (¢bid., 351).

Three observations must be made about this passage.
First, it is perhaps unfortunate that it relates to matters
which were neither argued nor adverted to by counsel.
No doubt if the experienced counsel who appeared for
the wife had considered it necessary to raise the issues
discussed in the above passage, he would have done

3 It is true that it can be loosely said that an agreement to
pay a lesser amount is a ‘ variation’ of an agreement to
pay maintenance, but it is submitted that such reasoning is
inapposite in regard to agreements to which s, 478 applies.
Under s. 47B a maintenance agreement becomes a maintenance
order : ‘but there is no such thing as an ‘‘ order to pay main-
tenance ”’ without reference to the amount ordered to be paid.
The term ‘‘ maintenance > describes the purpose of the pay-
ment, and the purpose for which the moneys paid are to be
applied.  Accordingly, an agreement to pay £5 per week is
an agreement to pay £5 per week, not an agreement to pay
maintenance, and an agreement to reduce the amount payable
to £3 10s. per week is not a *‘* variation” of the original
agreement, but a new agreement in lieu of the original agree-
ment.  Accordingly, on this reasoning, any difficulties which
may be created by the effect the decision of the House of Lords
in Morris v. Baron (supra) may be said to have had on Williams
v. Moss Empires Ltd. (supra) are avoided. See, on this topic
generally, Williams, The Statute of Frauds, Section 4 (1932),
178-187.

4 See ante, note 1.
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WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Chairman : Rev, H, A. CHILDS,
Vicar or Sr. Marys, KaRORIL

Tur Boarp solicits the support of all Men and Women of
Goodwill towards the work of the Board and the Societies
affiliated to the Board, namely :—

All Saints Children’s Home, Palmerston North.

Anglican Boys Homes Society, Diocese of Wellington,
Trust Board : administering a Home for Boys at ““Sedgley,”
Masterton.

Church of England Men’s Society : Hospital Visitation,
* Flying Angel ” Mission to Seamen, Wellington.
Girls Friendly Society Hostel, Wellington.

St. Barnabas Babies Home, Seatoun.

St. Marys Guild, administering Homes for Toddlers
and Aged Women at Karori.

Wellington City Mission.

ALL DONATIONS axp BEQUESTS MOST
GRATEFULLY RECEIVED.

Donations and Bequests may be esrmarked for any
Society affiliated to the Board, and residuary bequests
subject to life interests, are as welcome as immediate gifts.

Full information will be furnished gladly on application to:

Mgrs W, G. BEAR,
Hon. Secretary,
P.0. Box 82, Lower HurT.

SOCIAL SERVIGE GOUNCIL OF THE
DIOGESE OF CHRISTCHURGH.

INCORPORATED BY AcCT OF ParLiaMeNt, 1952

CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden : The Right Rev. A. K. WARREN, M.C., M.A.

Bishop of Christchurch

The Council was constituted by a Private Act and amalga-
mates the work previously condncted by the following
bodias :—
8t. Saviour’s Guild.
The Anglican Socisty of Friends of the Aged.
St. Anne’s Guild.
Christchurch City Mission.
The Council’s present work is :—
1. Care of children in family cottage homes.
2. Provision of homes for the aged.
3. Personal care of the poor and needy and rehabilita-
tion of ex.prisoners,
4. Personal case work of various kinds by trained
sociul workers.
Both the volume and range of activities will be ex-
panded as funds permit.
Solicitors and trustees are advised that bequests may
- be made for any branch of the work and that residuary
bequests subject to life interests are as welcome as
immediate gifts.
The following sample form of bequest can be modified
to meet the wishes of testators.

“T give and bequeath the sum of £ to
the Social Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

THE 5
AUCKLAND  /uéin
SAILORS’ e

HOME

Established—1885

Supplies 15,000 beds yearly for merchant and
naval seamen, whose duties carry them around the
seven seas in the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

@ General Fund
@ Samaritan Fund
@ Rebuilding Fund

Engquiries much welcomed :

Management : Mrs. H. L. Dyer,
’Phone - 41-289,
Cnr. Albert & Sturdee Streets,
AUCKLAND.

Alan Thomson, J.P., B.Com.,
P.0. BOX 700,
AUCKLAND.
’Phone - 41-934

Secretary :

" The Henry Brett Memorial Home,

DIOCESE OF AUCKLAND

Those desiring to make gifts or bequests to Church of England
Institutions and Special Funds in the Diocese of Auckland
have for their charitable consideration :—

The Central Fund for Church Ex-

The Cathedral Building and En-
tension and Home Mission Work.

dowment Fund for the new
Cathedral.

The Ordination Candidates Fund
for assisting candidates for
Holy Orders.

The Maorl Mission Fund.
Auckiand City Mission (Ine.),

Grey’s Avenue, Auckland, and
also Selwyn Villagc, Pt. Chevalier

The Orphan Home, Papatoetoe,
for boys and girls.

Takapuna, for girls.

The Qusen Vietoria School for
Maori Girls, Parnell.

S"yo’\',‘,’;;y;oﬁg,‘f ¢3, Otahuhu, for St. Stephen's School for Boys,
Bombay.

The Diocesan Youth Council for The Missions to Seamen—The Fly-
Sunday Schools and Youth ing Angel Mission, Port of Auck-
Work. land.

The Girls’ Friendly Socgety, Welles-

The Clergy Dependents’ Benevolent
ley Street, Auckland. Fund.

FORM OF BEQUEST.

I GIVE AND BEQUEATH to (e.g. The Central Fund of the
Diocese of Auckland of the Church of England) the sum of
£. .10 be used for the general purposes of such
fund OR ta be added to the capital of the said fund AND I
DECLARE that the official receipt of the Secretary or Treasurer
for the time being (of the said Fund) shall be a sufficient dis-
charge to my trustees for payment of this legacy.

15
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Charities and Charitable Instltutlons

HOSPITALS

HOMES - ETC.

The attention of Solicitors, as Executors and Advisers, is dirvected to the claims of the institutions in this issue:

BOY SCOUTS

There are 40,000 Boy Secouts 'in New
Zealand. The training inculcates truthful-
ness, habits of observation, obedience, self-
reliance, resourcefulness, loyalty to Queen
and Country, thoughtfulness for others.

It teaches them services useful to the
public, handicrafts useful to themselves, and
promotes their physical, mental and spiritual
development, and builds up strong, good
character.

Solicitors are invited to commend this
undenominational Assoeiation to clients. A
recent decision confirms the Association as
a Legal Charity.

Official Designation :

The Boy Scouts Association of New Zealand,
159 Vivian Street,
P.0. Box 6355,
Wellington, C.2.

PRESBYTERIAN SOCIAL SERVI(}E

Costs over £200,000 a year to maintain -
18 Homes and Hospitals for the Aged.
16 Homes for Dependent and Orphan Children.
General Social Service including :—
Unmarried Mothers.
Prisoners and their Families,
Widows and their Children.
Chaplains in Hospitals and Mental
Institutions.
Official Designations of Provincial Associations :—
““The Auckland Presbyterian Orphanages and Social
Service Association (Ine.).”” P.O. Box 2035, Auck-
LAND.
“ The Preshyterian Social Service Association of Hawke’s

Bay and Poverty Bay (Ine.).” P.0. Box 119,
HaveELock NORTH.

“ Presbyterian Orphanage and Social Service Trust Board.”
P.O. Box 1314, WELLINGTON.

“The Christchurch Presbyterian Social Service Associa-
tion (Ine.) ” P.O. Box 1327, CERISTCHURCH.

‘“ South Canterbury Presbyterian Social Service Assocla-
tion (Ine.).” P.0. Box 278, Timarv.

“ Preshyterian Social Service Association.” P.0. Box 374,
DUNEDIN,

“ The Presbyterian Social Service Association of South-
land (Inec.).” P.0. Box 314, INVERCARGILL.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

A chain of Health Camps maintained by
voluntary subscriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children. Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under
medical and nursing supervision. The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Donations this
Dominion-wide movement for the Dbetter-
ment of the Nation.

KING GEORGE THE FIFTH MEMORIAL
CHILDREN'S HEALTH CAMPS FEDERATION,

THE NEW ZEALAND,
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,

New Zealand.

I Give and Bequeath to the
NEwW ZEALAND RED Cross SocieTy (INCORPORATED)

(0] 3 (87:313 3 (=TI (1) NN SR
Sub-Centre for the general purposes of the Society/
Centre/Sub-Centre. (here state:

amount of bequest or description of property given), . -
for which the receipt of the Secretary-General,
Dominion Treasurer or other Dominion Officer
shall be a good discharge therefor to my Trustee.:
If it is desired to leave funds for the benefit of
the Society generally all reference to Centre or-Sub- .
Centres should be struck out and conversely the
word ‘‘ Society ”* should be struck out if it is the in-
tention to benefit a particular Centre or Sub-Centre.

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colour or

P.0. Box 5013, WELLINGTON. creed.
CLIENT : ““ Then, I wish to include in my Will a legacy for The British and Foreign Bibie Society.”
SOLICITOR : ‘‘ That’s an excellent idea. The Bible Society has at least four characteristics of an ideal bequest.”
MAK l N G CLIENT ““ Well, what are they 2"
SOLICITOR: ‘‘It’s purpose is definite and unchangipg-—to circulate the Seriptures without either note of comment.
1ts record is amazing-—since its inception in 1804 it has distributed over 600 millivn volumes. Its scope.
A is far reaching—it broadcasts the W ord of God in 844 languages. Its activities can never be superfluous—

man will always need the Bible.”

CLIENT “ You express my views exactly. The Society deserves a substantial legacy, in addition to ope's regular

w I LL ’ contribution.”

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Wellington, C.1.

I EEEEEE———— ]
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so. In any event, it may be suggested that he had
perfectly sufficient reasons for not doing so, because
the issues raised above were really entirely irrelevant :
ags we have already seen it was expressly stated by
counsel to be common ground between the parties
that the wife and the husband had expressly agreed
that the amount of maintenance payable was to be
£3 10s. per week and no more.  This being the position,
it was scarcely open to the wife to say that her husband
was liable to pay her £5 per week, and it was therefore,
with respect, even less open to the learned Judge to
find that the hushand was liable to pay the higher
amount.

Secondly, assuming that there was such an agree-
ment, it is impossible to see how the wife, by her uni-
lateral acts of advising the husband that £3 10s. per
week was too little and registering the separation
agreement, could have altered the position so as to
reinstate the prior agreement. If there was, in faect,
an agreement between the parties that £3 10s. per
week was all that was to be paid, it can hardly be
suggested that the amount payable could be varied
except by further mutual agreement.,

Thirdly, even if there was not such an agreement,
and Haslam J. was right in holding that the wife had
the right to oblige her husband to revert to payments
of £5 per week by giving him notice® that the prior
arrangement was at an end, the position was that,
in fact, she did not give him notice, and he did not
receive notice, until after the written agreement had
been registered. How, then, can it possibly be said
that the written agreement contained a statement of
the true legal position between the parties if the arrange-
ment to pay £3 10s. per week could not have expired

113

5 Haslam J. indicates, as we have seen, that mere ‘ notice »’
is sufficient. It seems, however, that the notice must at least
be ‘ reasonable notice ’: Tool Metal Manufacturing Co. Ltd,
v. Tungsten Electric Co. Ltd. [1954] 1 W.L.R. 862 (C.A.).

until after the registration of the written agreement

It is suggested that these points really dispose of
the questions whether the written agreement was
registrable in the first place and whether its registra-
tion should have been cancelled. It is therefore
submitted that a written maintenance agreement
cannot be registered if it does not embody the subsisting
bargain between the parties.

If, however, Hudson v. Hudson was rightly decided,
and correctly states the effect of s. 47, the result is
hardly to be described as either fair or just. As we
have seen, the reason for the reduction of the amounts
payable under the agreement was that the wife had
commenced working. By registering the agreement,
she therefore did two things : she effectively fixed the
rate of maintenance she should receive at the original
figure, regardless of the fact that her circumstances had
materially changed for the better. Secondly, she
effectively avoided an agreement she had willingly
entered into to accept a reduced amount of main-
tenance.

The section, as it stands, affords the husband no
relief by way of variation, because he is (presumably)
unable to show any change of circumstances since 'the
date of registration.

It is difficult to believe that the Legislature intended
to bring about such a result. It may be that an
appropriate amendment to the section is called for,
and it may also be that one method of avoiding the
difficulties encountered in Hudson v. Hudson is to
make it clear that all a party is doing by registering
a maintenance agreement is avoiding the necessity of
applying for a formal order : there is no reason, it is
suggested, why the circumstances of the parties at the
date of registration should not be open to examination
with a view to making such adjustment in the amount
payable under the agreement as may be just.

B. D. Incuis.

Malum prohibitum and malum in se.—"“ A distinction
may therefore be drawn between the sort of situation
where a crime is to be regarded as an offence wherever
it is committed and the sort of statutory offence which
is created only in relation to a particular place. Murders
are offences against the moral law in the broad sense
wherever they are committed. But if a statute provides
that something may not be done in a public house,
it is an offence only if it is committed in a public house.
No one would treat it as an offence everywhere and
say that the Court assumes jurisdiction over it only if
it is committed in a public house. In the same way,
if a statute provides that something shall be an offence
if done in the County of Middlesex, it is an offonce
only in the County of Middlesox and not an offence
if committed anywhere else : again it is not a question
of assuming jurisdiction only if it is done in Middlesex ;
it is & case of the statute that creates the offence making
it an offence only within limits. Where limits are
imposed as to place or in some other form, the limits
proscribe the nature of the offence.  Broadly speaking
one can, thercfore, distinguish between offences which
as I say are offences against the moral law, and to be
regarded as wrong wherever they are committed, and
offences which are merely breaches of regulations
that are made for the better order or government of a

particular place such as a public house, or a particular
area such as the County of Middlesex, or a parficular
country such as England.” Devlin J. in R. v. Martin
[1956] 2 Q.B. 272, 286. o

“ Signing »* a Document.— " It is established, in my
judgment, as a general proposition that at common
law a person sufficiently °signs’ a document if it is
signed in his name and with his authority by somebody
else ; and in such case the agent’s signature is treated
as being that of his principal. That this is so was
recognized by Blackburn J., in' R. v. Kent -Justices
{1873) L.R. 8 Q.B. 305 ; by Lord Esher in R. v. Cowper
(1890) 24 Q.B.D. 533, and by the Divisional Court in
France v. Dution (1891)-2 Q.B. 208. The definition
of ‘signature’ in Stroud’s Judicial Dictionary is also
in conformity with the principle. On the other hand
if, by some rule of law; or by statute, a document has
to be personally signed the duty of signing cannot be
delegated to a third person (¢f. In re Prince Blucher
[1931] 2 Ch. 70); and the same result would follow
if two parties agree that any doeument which one of
them may serve upon the other under and by virtue
of their contract is to bear his -persenal signature.”’
Romer L.J. in London County Council v.- Agrwultuml
Foocl Products Ltd [_1955] 2. QB 218 223 .
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EASEMENTS AND RESTRICTIVE STIPULATIONS.

" Modification by Order of the Supreme Court.

By E. C. Apams, 1.5.0., LL.M.

At p. 235, ante, 1 furnished precedents loading up
to the obtaining of an order of the Supreme Court
modifying an easement, under s. 127 of the Property
Law Act 1952,

Having obtained from the Court such an order, the
next thing to be done is to procure its registration.
The title to the land, in the great majority of cases,
will be found to be registered under the Land Transfer
Act 1952.

Subsection (7) of s. 127 of the Property Law Act 1952
provides that, in the case of laud under the Land
Transfer Act 1952, the District Land Registrar may of
his own motion, and on the application of any person
interested in the land shall, make all nccessary amend-
ments and entries in the register-book for giving effect
to the order in respect of all grants, certificates of
title, and other instruments affected thereby and the
duplicates thereof, if and when available.

It will be remembered that, in In re Lewis [1959]
N.Z.L.R. 1040, the Court ordered the locus of the right
of way to be changed : the right of way ran up the
middle of the servient tenement, and the Court altercd
it by changing it from that position to one along the
western boundary of the servient tenement.

The Land Tiansfer register must show from day to
day the true pisture of the legal title, and the Rogistrar
has inherent jurisdiction to prevent his records from
becoming uncertain: Mahoney v. Hosken (1912)
14 CL.R. 389. And s. 167 of the Land Trarefer
Act 1952 authorizes the District Land Registvar on any
application, inter alia, for registration of any instrument
affecting part only of land comprised in any certificate
of title to require the deposit in the Land Registry
Office of a plan of the land or subdivision or part
thereof. Fortunately, in In re Lewis, (supra,) the
original position of the right of way was shown on an
old deposited plan, and that of the proposed right of
way on a new subdivisional plan which had recently
been deposited. Therefore it was an easy matter to
draft and to register the order of the Supreme Court
altering the locus of the right of way. The memorial

on the certificate of title for the servient tenement
reads as follows :

Order of Court 436738 modifying the Rights of Way created
by Transfers 238714, 253850 and 3§2904 over the part of
Lot 3 plan 11366 (coloured yellow on plan hereon) by
substituting the part of said Lot 3 (14.69 pp), coloured blue
(and marked ¢ Right of Way ™) on plan 18967 in place of
the part of said Lot 3 coloured yellow on plan 11366 (and
on the plan hereon).

I add hereto a copy of the order of the Court,
modifying the right of way. This will complete the
Precedent on p. 237, anle.

PRECEDENT.

Modification of a Right of Way by the Supreme Court
under s. 127 of the Property Law Aect 1952.

No. 3.
Order of Court.
No. M. 78/59.
IN THE SUPREME COURT OF NEW ZEALAND
WELLINGTON DisTRICT
© WELLINGTON REGISTRY

In tHE MATTER of an application by
CHARLES LEWIS

TuEspAY, tho 23rd day of June, 1959.

Before the Honourable Sir James Douglas Hutchison,
Acting Chief Justice of New Zealand.

Urox Reapixe the Notice of Motion for Order under Section 127
of the Property Law Act 1952 and the Affidavit of Charles
Lewis filed in support thereof, and the Affidavit of Charles
Lewis as to service and advertising AND UPoN HEARING the
evidence in support of the application axp Uron HEeAriNG
Mr Reruing of Counsel for the applicant axp Mr Pore of
Counsel for Leonard Fernloy Cunningham, Jan Munro McKay
and Betty Joan McKay and Francis George Austin Healy,
this Court HEREBY ORDERS that the rights of way created by
Transfors 238714, 253850 and 352904 over Lot 3 deposited
plan number 11366 Be Mopiriep By substituting that piece
of land having an area of 14.69 perches and coloured blue on
& plan deposited in the Land Transfer Office, Wellington,
under number 18967 in place of that piece of land coloured
yellow on deposited plan number 11366 as the portion of the
said Lot 3 over which such rights shall subsist.
By the Court.
Deputy Registrar.

Desertion and Adultery.—*‘ It would be deplorable
if desertion by one party were thought to be an excuse
for the other party to go and commit adultery. It
may explain the adultery, but it does not excuse it.
During the war it often happened that, when the
husband was serving abroad, his wife at home com-
mitted adultery; and in the pension cases it was
always held that the wife’s adultery was not caused by
the separation at all, but was due to her own personality
and conduct. So it seems to me in these cases when
there is desertion and nothing more, and then the wife
commits adultery, her adultery is due, not to the
desertion, but to her own weakness of character ; 9r,
as, no doubt, she would prefer to put it, because she
fell in love with another-man. -That is the case here.
A year after the desertion she fell in love with another
man and she committed adultery with him. --The
adultery is due to her.own weakness of character and
not to the desertion. . .. [Counsel for the wife]

argued that in this case there was something more
than desertion, but it is significant that in the pleadings
it was never alleged that the husband’s conduct had
conduced to the adultery. That does not prevent
the Court from considering it ; it may have to do so;
but, nevertheless, if the wife does not allege it, it does
go to show that there is nothing in the contention.
This wife was not left destitute.  After her husband
deserted her, she was living at home with her parents
and going out to work and earning her living in the
same way as she had done before the marriage. - She
said in evidence that she did not take proceedings in
the Magistrates’ Court against her husband for desertion
because she did not want money. She was earning
enough as she was. In those circumstances, it seems
to me to be plain that his conduct did not conduce to
her adultery.” Denning L.J.in Rickards v. Richards
{1952} P.- 307, 310. -~ = e T T T e
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IN YOUR ARMCHAIR—AND MINE.

By ScRIBLEX.

What Makes an Advocate.—A month or so ago, Sir
Sydney Littlewood, addressing the Local Government
Legal Society on the subject of “ Advocacy ”’, observed
that there was no such thing as a born advocate ; he
was made by a caveful study of his own faults and of
other people’s methods. This would scarcely seem to
apply to Edward Carson, once described by Sir John
Simon as the most devastating cross-examiner he had
ever heard. Carson held the view that for a cross-
examination to be successful it is best to ask at least
one “ very leading question ”’; and he developed this
technique (for which he later became famous) by asking
only a few pertinent questions and then sitting down.
“It was a very brilliant technique which was to pay
off handsomely over and over again, but so unlike the
usual prolix style of advoeacy in vogue in Ircland in
those days that at first it tended to have a perplexing
effect. Indeed it was not until he arrived in London
and tried it out in the English Courts that it came to
be fully appreciated.” A sample of this technique is
provided by H. Montgomery Hyde M.P. in the Sunday
Times when dealing with the libel action brought
against Lord Gladstone, the son of the Liberal states-
man, for having described the plaintiff as a liar and a
coward, because he had said that Lord Gladstone’s
father, while appearing to be high-principled in public,
was a hypocrite who led an immoral life.  Carson
listened in to the ten-hour cross-cxamination of the
plaintiff by Norman Birkett, then a young barrister,
who brought about & resounding victory for his client,
the jury adding a rider to the effect that the evidence
they had heard completely vindicated the high moral
character of W. E. Gladstone. Mr Hyde comments :
““While pleased with the result, which he considered
eminently just, Carson remarked to another onlooker
in Court that Mr Birkett’s cross-examination had been
too long. According to Carson he should have asked
the plaintiff three questions only.

(Yes.)
“Do you love her ?” (Yes.)

“ Have you a mother ?

“Would you have said the same things about your
mother that you said about Mr Gladstone ? ”

This was Carson’s method. Whether it would have
produced the same result in this case is a matter of
opinion. But it does provide a characteristic illustra-
tion of Carson’s peculiar style of advocacy, which he
practised for upwards of half a century with con-
spicuous success.

Assessment of Damages.—An interesting addition to
cases in the accident field is provided by Scott v. Mustal
[1959] 3 All E.R. 193. The headnote reads that,
in a motor accident for which the defendant was wholly
responsible, the plaintiff suffered very severe injuries
and at a trial by Judge and jury was awarded by the
jury £18,000 damages. The defendant appealed as to
damages, referring to comparable awards in cases tried
by Judges alone and contending that from them a
standard emerged which this award exceeded; he

relied particularly en Wealdon v. The War Office [1956]
1 All E.R. 108, as showing a maximum comparable
figure (£17,000). It was held by the Court of Appeal
(Morris, Ormerod, and Wilmer L.JJ.) that an award of
a jury which dces not conform to a pattern or level of
awards of damages by Judges in cases tried by Judges
alone is not thereby shown necessarily to be wrong,
for the views of juries may form a valuable corrective
to the views of Judges, and juries may not know of,
and are not bound by, any level that Judges have
thought to be appropriate, and the Court would not
interfere with the jury’s award in this case because,
applying the settled test (stated by Lord Wright in
Mechanical & General Inventions Co. Lid. & Lehwess
v. Austin and Austin Motor Co. Ltd. [1935] Al E.R.
Rep. 22, 37, and Davies v. Powell Duffryn Associated
Collieries Ltd. (No. 2) [1942] 1 All E.R. 657, 664), the
award was not out of all proportion to the circum-
stances of the case. The Australian approach to the
assessment of damages by Judges ((1958) 32 A.L.J. 19)
has been summarized as tollows :  ““The proper amount
of money to be awarded as fair and reasonable com-
pensation for, inter alia, pain and suffering, must depend
on the views current in the community shown by the
general run of verdicts then current. It is for this
reagon that many consider that the jury is the proper
tribunal to assess general damages. For Judges to
attempt to work out the proper amount by mathematical
calculations based on the size of verdicts given at some
earlier period is likely to lead to error, because the
view of the community may have changed in the
meantime.  Before the introduction of the Welfare
State it was for cach citizen to provide his own security
against unemployment, ill-health, and other mis-
fortunes. If what ke provided was inadequate, then
his relatives faced misery, if not disaster, Therefore,
the possession of a lump sum of money was of great
importance and a fair equivalent for a great deal of
pain and suffering. Today, however, such a sum has
not the same security value. It is thought that the
award should be considerably higher than the statistical
equivalent of a sum deemed appropriate twenty years
ago. The fall in the purchasing power of the pound
with drastic inflation suggests that awards four or five.
times those of pre-war are fair and just considering
present-day conditions, at least in the eyes of present-
day jurors.” »

Tailpiece.—One of our younger Judges (who has
evinced more than a passing interest in the etiquette
to be observed by those who appear before him) was
himself confronted the other day with an unusual
problem. Seated in a small courtroom with a window
just behind him, he was startled when this suddenly
opened and a workman engaged on the building sur-
veyed the scene and announced in a loud, clear voice :
“1 can see you are all busy. I’'ll be back later ”.
Before His Honour could make the appropriate fixture,
the workman had disappeared, presumably to discuss
with his workmates the workings of our judicial system,

—_—_—__J
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TOWN AND COUNTRY PLANNING APPEALS.

Sharp and Others ». Mount Roskill Borough and Qthers.
Town and Country Planning Appeal Board. Auckland. 1959.
May 12,

Building Permit—Area -zoned ‘° Commercial B1’—Picture
Théatre to be butlt-on Vacant Land—Objection by Ratepayers
to GQrant of Permit rejected—Appeal on Ground of Change of
Use—Building Permit properly given before Operation of Legis-
lation affecting Change of Use—No Jurisdiction to hear Appeal—
Town and Country Planning Act 1953, s. 38a (3).

' Appeal purporting to be brought under s. 38a (1) of the
Town and Country Planning Act 1953. It was filed by ten
owners or occupiers of land within the Borough of Mount
Roskill and it related to the issue by the first respondent of a
building . permit for the erection of a picture theatre by the
second and third respondents on a property situate in Mount
Albert Road.

Under the Council’'s undisclosed district scheme this land
was zoned as  commercial Bl and a picture theatre was
& “ predominant use >’ in such a zone. In Febraary, 1957,
the second respondent sought approval of its proposal to erect
& picture theatre. The first respondent though not under
any statutory obligation so to do caused a circular letter to
be forwarded to residents in the vicinity seeking their views
on the proposal. In response to that circular letter twelve
replies were received, eight approving and four objecting.

The Council met to consider these approvals and objections
and on April 16, 1957, resolved that approval be granted to
the erection of the theatre. That approval was conveyed to
the applicants by a letter dated April 29, 1957, in the following
terms: ‘ Your application for permission to erect a picture
theatre on a site in Mount Albert Road was considered by the
Council at its meeting on the 16th- April and I have much
pleasure in advising you that the Council approved your
application.”

No further action was taken until October 10, 1958, when
an application was received from the second and third res-
pondents for the requisite building permit. After some
discussion regarding provision for parking-space agreement was
reached.

On October 28, 1958, a petition objecting to the erection of
a picture theatre was received from a number of ratepayers
and the Council agreed to receive a deputation on November 4,
1958, This was done, the deputation was heard but after
hearing the deputation and considering its representations the
Counecil resolved that the necessary building permit be granted.

This appeal was then filed as an appeal under s. 38a (3)
against what was claimed to be a change of use. When the
appeal came to hearing counsel made submissions on the
question whether or not the Board had jurisdiction to hear
the appeal and after hearing argument on this issue the Board
reserved its decision and agreed to rule on this preliminary
question. :

The judgment of the Board was delivered by

Reip S.M. (Chairman). Having considered the submissions
rmiade, the Board finds :

That in order to establish a right of appeal, the appellants
must bring themselves within s. 384 of the Act but on the
agreed facts the Board must hold that no consent for a change
of use was ever applied for by the second and third respondents
or purported to be granted by the first respondent. Counsel
for the appellant argued that the issue of a building permit
was in effect a consent to a change of use and that the audience
granted on November 4, 1958, to the petitioning ratepayers
was a ‘‘hearing of objections . Neither submission is
tenable. The issue of the building permit was an adminis-
trative act and related back to the approval given on April 29,
1957, for the erection of the picture theatre.

Section 38a camse into force. on November 1, 1957—the
date of the coming into force of the Town and Country Planning
Amendment Act 1957. As at that date the * character’ of
the land under consideration was ‘‘vacant land zoned as
‘ commercial B1’' upon which authority to erect a picture
theatre had been duly and properly given’, the issue of a
building permit on November 4, 1958, could not change the
character the land already possessed.

. The - Council’s action in receiving the deputation was no
more than an act of courtesy, The petitioners had no legal

right of audience and they certainly had no statutory right
of objection to a change of use. As has already been stated
the land is zoned as * commercial Bl ”—a picture theatre is
a ‘ predominant use '’ in such a zone and if there ever had
been any change of use that event took place in April, 1957.

The Board holds that the appellants have no right of appeal
and it declines jurisdiction.’ ’ ST
Jurisdiction declined.

J. H. Dryden Holdings Lid. . Manukau County.

Town and Country Planning Appeal Board. Auckland. 1959.

May 12.

Building Permit—Area zoned *° Rural A —Permit sought for
Erection of Workshop, Offices, and Store—Machinery Workshops
Conditional Use only in Zone—Detrimental work in Open Area
between Large Urban Development Areas—Town and Country
Planning Act 1953, s. 38 (1) (b). ,

Appeal under s. 38 of the Town and Country Planning
Act 1953. The appellant was the owner of a property situate
on the Great South Road near Papatoetoe containing 10 ac.
3 ro. 24 pp. more or less being Lot 2 on Deposited Plan No. 38966.

He applied to the Council for a permit to erect a workshop,
offices, and store on this land. The Council, though under
no obligation so to do, advertised the nature of the application,
intimating that it was prepared to receive and consider objections
to the proposal. Various objections were received and on
October 28, 1958, the Council at a duly constituted meeting
sat to hear the objectors and the appellant and on October 29,
1958, resolved to decline the application. This appeal followed.

The judgment of the Board was delivered by

REemp 8.M. (Chairman). After hearing the evidence adduced
and the submissions of counsel, the Board finds:

1. The land in question is in an area zoned as “‘rural A"
under the Council’s undisclosed. district scheme and
*“ machinery workshops’ are a conditional use only in
such a zone.

2. In declining the application the Council did so under
s. 38 (2) of the Act being of the opinion that the proposed
stractures will detract from the amenities of the neighbour-
hood which are likely to be provided. or preserved by or
under the Council’s undisclosed district scheme and are
therefore a ‘* detrimental work *’ as defined by s. 38 (1) (b)
of the Act. .

3. The Board does not propose to review the considerable
volume of evidence tendered by the interested parties.
It proposes to refer only to the evidence given by the
Director of Planning for the Auckland Regional Authority.

The Mangere-Papatoetoe-Otara block of urban develop-
ment lying to the north of the area where the company’s
land is situated when fully developed will contain a
population of more than 80,000.

The Manurewa-Takanini-Papakura urban development
area lying to the south of the land under consideration
will have a population of 50,000 to 60,000.

It is proposed under both the regional planning scheme
and the district planning scheme that the area between
Papatoetoe and Manurewa should be kept as an open
area making a physical break between these two extensive
areas of urban development. The ultimate intention is
that a large scale regional park for recreation and open-
space purposes will be provided in this area.

The Board holds that these concepts are in complete accord
with town-and-country-planning principles and it considers
that the area between Papatoetoe and Manurewa should be
preserved as an open space, an object that can only be attained
by preserving it as a strictly rural zome. Any industrial
development in this area would detract from the amenities of
such an area and therefore the company’s buildings would
constitute structures that would detract from the amenities
of the neighbourhood which are likely to be provided or preserved
by or under the Council’s undisclosed district scheme.

The appeal is disallowed.
Appeal dismissed.



