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WlLL EFFECT OF ATTESTATION BY SOLICITOR
LATER APPOINTED TRUSTEE.

T will be remembered that Mr Justice Wynn-Parry
held last year that a solicitor who attested a will,
and, after the testator’s death, was appointed a

trustee of the testators’s estate, was barred by s. 15
of the Wills Act 1837 from either receiving remunera-
tion for his services as trustee under cl. 16 of the will

or charging for his professional services under cl. 17
of the will.

" This decision was the subject of an article in this
place, ante, p. 65, where the relevant provisions of the
Will are set forth.

We hasten to inform our readers that Mr Justice
Wynn Parry’s judgment has been reversed by a
unanimous decision of the Court of Appeal (Lord
Evershed M.R., Hodson and Romer L.JJ.) in Re
Royce’s Will Trusts, Tildesley v. Tildesley [1959]
3 All E.R. 278 (in the Part dated October 20).

"Section 15 of the Wills Act 1837 is as follows.
If any person shall attest the execution of any will to whom
" or to whose wife or husband any beneficial devise, legacy,
estate, interest, gift, or appointment, of or affecting any
" real or personal estate (other than and except charges and
" directions for the payment of any debt or debts), shall be
B thereby given or made, such devise, legacy, estate, interest,
_gift, or appointment shall, so far only as concerns such person
_ attesting the execution of such will, or the wife or husband
of such person, or any person claiming under such person
or wife or husband, be utterly null and void, and such person
S0 attesting shall be admitted as a witness to prove the
execution of such will, or to prove the validity or invalidity
. thereof, notwithstanding such devise, legacy, estate, interest,
gift or appointment mentioned in such will.

That section was substituted for the corresponding
soction, 8. 1 of the Wills Act 1752. In the Wills Aet
1752, however, there was no reference to the husband
or wife of an attesting witness, and, to that extent,
the earlier section is extended. The Aect of 1752
effected a vital change in the policy of the law because,
under what might be called “ the new law’” dating
from 1752, the will is to stand, but the gift is to fail.

It has been generally accepted that a solicitor
appointed a trustee with the right to charge professional
costs should,
nessing the will, since a clause empowering a solicitor-
trustee to charge his profit costs confers a beneficial
interest within the meaning of s. 15 of the Wills
Act 1837: Re Barber, Burgess v. Vinnicome (1886)

31 Ch.D. 665 and Re Pooley (1888) 40 Ch.D. 1, both of
which were applied by Chapman J. in In re Molleti
(1907) 27 N.Z.L.R. 68, 70;

and In re Brown [1918]

in his own interest, refrain from wit-

W.N. 118, in which Eve J. held that the amount which
a solicitor-trustee would roceive under a charging
clause in a will is a legacy which in the event of a
deficiency of assets must abate rateably with other
legacies. In Stamp Duties Commissioner (N.S.W.) v.
Pearse [1954] A.C. 91; (1954] 1 All ER. 19, their
Lordships of the Judicial Committee approved In re
Brown and Re Pooley, and also Re Thorley, Thorley v.
Massam [1891] 2 Ch. 613.

That, however, was not directly the question before
Wynn-Parry J. in In re Royce’s Will Trusts, Tildesley
v. Tildesley [1958] 3 All E.R. 586. The first defendant,
who was a solicitor, had been an attesting witness
to the testator’s will which was made on April 20,
1933. The testator died on April 22, 1933, without
having revoked or altered his will.  On the death, in
1934, of one of the two trustces named in the will,
the first defendant was appointed by the surviving
trustee to be a trustee of the will.

The testator had provided by his will :

16. I declare that if and so long as my trustees are
retaining any part of the trust fund and receiving and applying
the income it shall be lawful for them to pay to themselves
out of such income before dividing the same such a sum
as shall equal five per cent. thereof to be equally divided
between them by way of remuneration for their services.

17. T declare that Albert William Claremont or any
person who may for the time being be an executor or a trustee
of my will who may be a solicitor shall be entitled to charge
and shall be paid out of my estate for his services in the same
manner as though not being an executor or trustee he had
been employed by my executors or trustees to render such
services,

On originating summons, the Court was asked to
determine the following question : .

Whether having regard to the fact that the first
defendant was an attesting witness to the testator’s
will, he was entitled as a trustee of the will: (a) to
receive remuneration for his services under cl. 16 of
the will ; or (b) to charge professional remuneration
as a solicitor against the testator’s estate under
cl. 17 of the will ¢

In the Court of Appeal, Lord Evershed M.R. stated
the question at issue as follows:

Mr Tildesley, the first defendant, is one of the two persons
who attested the will : is he, therefore, disqualified, having
now become, by virtue of the appointment, a trustee, from
claiming & benefit under either one of, or both, cl. 16 and
cl. 17 of the will ? That is the problem which the learned
Judge, Wynn-Parry J., felt to be difficult. There is also
before us the second defendant, Mrs Minnie Elizabeth Beare.
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She is one of the children of the sister of the testator mentioned

in cl. 9, and, therefore, puts the argnment on behalf of those
who are interested* to resist the claim of the first defendant
to enjoy the benefits conferred by cl. 16 or cl. 17; and on
behalf of the second defendant a subsidiary point has been
put forward, viz., that in the circomstances, as a matter of
of construction of the clauses, the first defendant in any
event cannot claim to receive benefits under both cl. 16 and
cl. 17. The first question is: Having attested the will,
can he now take any benefit at all under any of the provisions
of the will ? The argument which succeeded in the Court
below is that he could not; and it is put on the broad lines
that, having been an attesting witness, he cannot, within the
terms of s. 15 of the Wills Act 1837, take any benefit at all
under the will which he attested.

The Master of the Rolls came to a different con-
clusion from that reached in the Court below.
said he was at least comforted by the circumstance
that the learned Judge had himself stated that he
could well imagine that different minds might take
different views.  Putting it in its briefest form, it
seemed to Lord Evershod that the argumoent that
counsel for the second defendant and the Attorney-
General had put forward made the scction read as
though it said: “If any person shall attest the
execution of a will he shall not thereafter take any
benefit thereunder . That, he observed, would
perbaps have been a simple way to express the intention
had that heen the view of the Legislature. But it was
not the language of the section. The relevant terms
are

. » If any person shall attest the execution of any will
to whom ... any beneficial . . . interest . . . shall be
thereby given . . .,

then such beneficial interest shall be wholly null and
void.
~ His Lordship continued :

As a matter of English, it seems to me that the language
which I have read points, on the face of it, to an inquiry at
one date only, viz., the date when the will is being attested ;
and the question has then to be posed: At the time of the
attestation is any beneficial interest given to the attesting
witness under the instrument the execution of which he is
going to attest 2 The phrase ‘ any beneficial . . . interest
.+ . shall be thereby given” has, however, this possible
equivocation in it, that, in strictness and according to general
principle, you cannot (of course) speak of a ‘‘beneficial
interest ” being ‘“‘given” by a will before the testator
has died.  For certain purposes, therefors, it may be argnable
(though it does not, as I think, arise in this case, and I prefer,
therefore, to express no view) that it would be relevant to
look at the date when the will came into operation. But
subject to that possibility, it seems to me, 1 confess, that
the section is contemplating a point of time when somebody
is attesting & will; and the question has tn be asked: Is
any beneficial interest given to him under the instrument
which is in question ?

It will be noted that in the present case the right (if there
be a right) to receive a benefit under the will does not arise
by virtue of any expression used by the testator., When
the execution of the will was attested, Mr Tildesley’s name
did not anywhere appear in it ; and equally, of course, when
the testator died, he was not a beneficiary under the will.
It has happened that, by an event—an act—of persons
other than the testator, which occurred after the testator’s
death, Mr Tildesley has been appointed a trustee—as anybody
in the world might have been appointed trustee—to take
the room of one named by the testator who had died or
retired ; and his interest under the will arises, therefore,
from what might, I think, naturally, in other circumstances,
be called, properly, a novus actus interveniens; and I for
my part have come to the conclusion that it cannot be said,
therefore, of this attesting witness that he was one, at any
relevant date, to whom any beneficial interest was given by
the will which he attested.

* By cl. 9 the testator gave one-tenth of his residuary estate
on trust for such of the children of his sister as should be living
at his death.
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the history of the section which he had read.
first relevant enactment was that of the Statute of

He

"That view, to His Lordship’s mind, is supported
also by two other considerations. The first is one of
The

Frauds, 1677, which is set out in Burn’s Heclesiastical
Law, p. 94, together with considerable discussions
about its effect on the part of Lord Mansfield and Lord
Camden. He did not find it necessary to refer to
what Lord Mansfield or Lord Camden stated ; but it

.was perhaps appropriate to read s. 5 of the Statute
_of Frauds:

All devises and bequests of any lands or tenements, devis-
able either by force of the Statute of Wills, or by this statute,
or by force of the custom of Kent, or the custom of any
borough, or any other particular custom, shall be in writing,
and signed by the party so devising the same, or by some
other person in his presence and by his express directions
and shall be attested and subseribed in the presence of the
said devisor, by three or four credible witnesses, or else they
shall be utterly void, and of none effect.

The learned Master of the Rolls continued :

It is, I think, clear that the effect of s. 5 of the Statute of
Frands was this, that, unless the devise or bequest was
attested by three “ credible” (i.e., not disqualified) wit-
nesses, the whole instrument, or at the very least the whole
devise or bequest, was entirely void; and a witness was
held to be incompetent if he, under the will, took any interest
whatever in the subject-matter of the devise or bequest.
The result was that if & non-competent person did attest a
will, and there were not three other competent ones who
did, the whole instrument, or (as I have said) at least a very
material part of it, was avoided altogether.

The Wills. Act 17532 was clearly intended somewhat to
mitigate that effect. The Wills Act 1752, was (so far as is
rolevant for present purposes) exactly in the terms of s. 15
of the Act of 1837, save that in the latter there is a reference
to the wife or husband of an attesting witness—sa matter
to which I shall come back later. But it was admitted by
counsel for the second defendant (and, if I may say so,
rightly so) that the object of these enactments was to protect
a testator who was in extremis, or otherwise weak and not
capable of exercising judgment, from being imposed on by
someone who came and presented him with a will for execution
under which the person in question was himself substantially
interested ; and if that is indeed the real object (as I think
it is) of these enactments, then, to my mind, the object is
not achieved if this section is construed so as to disqualify
someone who, at the time he attested the execution of a
wiil, had no interest whatever under the will as it stood and
only became interested under it by some later event or act—
what I have called a novus actus interveniens : e.g., if he
should be the object of some appointment made by some
person named in the will having a power to appoint; or
(as in the present case) if he happened to be a person who
was later appointed a trustee of the will by the then existing
trustees.

The second consideration which, in His Lordship’s
judgment, supported the view he took was that which
he had already anticipated, viz., the reference to ‘‘ wife
or husband . In his readings of the section he had
omitted the references to wife and husband. He now
read the relevant part of the section with the reference
to “ wife or husband ” in it.

. If any person shall attest the execution of any will

to whom or to whose wife or husband any beneficial . . .

interest . . . shall be thereby given [then such beneficial

interest] shall, so far only as concerns such person attesting . . .

or the wife or husband of such person . . . be utterly null
and void. . . .

If (following the argument of counsel for the second
defendant and of counsel for the Attorney-General)
the relevant words ought to be read as equivalent to
“If any person shall attest the execution of a will
who shall thereafter take any benefit ”’, and you add
in the reference to the husband and wife— who or
whose husband or wife shall thereafter take any
benefit ”’, then His Lordship said that he found it
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extremely difficult to see how you can limit the wife
or the husband, as the case may be, to an individual
who happened to be the wife or the husband at the
time the will was attested. If an interest subse-
quently taken as a result (as in this case) of a later
appointment is sufficient to disqualify a trustee from
his remuncration, then it would appear difficult to say
that subsequent marriage to an attesting witness would
not equally be a disqualification, since, at the time
when the wife or husband took, she or he had acquired
the character of being wife or husband of an attesting
witness. But Mathew J. in 1881, decided to the
contrary in Thorpe v. Bestwick (1881) 6 Q.B.D. 311,
312, In that case, the marriage with the attesting
witness occred after the attectation but before the
death of the testator ; and Mathow J. said :

I think the plaintiffs are entitled to judgment. The
policy of the [Wills Act 1837] in depriving the attesting
witness of any legacy given by the document of bequest,
is not to allow wills to be proved by the evidence of persons
benefited by them, and it makes void any devise to an
attesting witness, or to his or her wife or husband. In
the present case the plaintiff, at the time when the will was
attested, took no benefit under it, but ho subsequently married
the devisee, and I am asked to hold that the result of this
marriage is to destroy the validity of the devise.

The learned Master of the Rolls considored the
reasoning of that decision was consistent, and consistent
only with the view that in the Royce case the attesting
witness was not disqualified by the fact that after
attestation—indeed in this casc after the death—he
became interested by virtue of the appointment made of
him as a trustee by Mrs Tildesley and Mr Claremont.

For those reasons, therefore, His Lordship concluded
that Mr Tildesley was not, by virtue of s. 15 of the
Wills Act 1837, excluded from taking benefits under
cl. 16 and cl. 17 of the will, if he were otherwise, on their
true construction, entitled to them.

On the second question, Lord Evershed said it would
be observed that the remuneration which was given in
el. 16, consisting of a share in five por cent. of the
income, was stated to be “ by way of remuneration for
their services”. By cl. 17 the testator stated that
Mr Claremont or any other executor or trustee

who may be a solicitor shall be entitled to charge ... for

his services in the same manner as though not being an

executor or trustee he had been employed . .. to render
such services.

On behalf of the second defendant, it was said that
this was really a duplication: that two legacies (for
both operate in the nature of legacies) were given for
one and the same thing, viz., services as a trustee ;
and although there was, or might be, a general rule in
favour of cumulative gifts, if it appeared that two gifts
were given to the same person in.one will, it was said
that that rule did not apply in the case of gifts in favour
of an executor for a specific purpose.

The learned Master of the Rolls said :

In my judgment, that consideration does not here apply.
In the case to which counsel referred, W+lson v. O’Leury
(1872) L.R. 7 Ch. 448, the rule against double gifts in favour
of an executor was intimated, in passing, in the judgment
as applicable to the case where the same amount was given
to the same person for the same service, It is to be noted
that here the amounts are quite different—in the one case
a share of five per cent. of income ; in the other (in effect)
the right to charge profit costs. But the services to my
mind are also not the same. The language perhaps might
be improved; but cl. 16 relates to the general services of
trustees as trustees—whether lay or professional : cl. 17 relates
to professional services rendered by .a solicitor in the -courge

of his professional work.  That is shown quite plainly by
the very last words of the will—as though not being an
executor or trustee he had been employed by my executor
or trustee to render such services ”.

It was necessary for counsel to concede that, if he was
right, notwithstanding the very clear and express language
and the reference by name to Mr Claremont, Mr Claremont
was equally disabled from taking under both clauses. Without
saying more, I construe cl. 16 and cl. 17 as giving the right
first to Mr Claremont and now to the first defendant (s. 15
of the Wills Act 1837, being out of the way) to enjoy the
benefits under both cl. 16 and cl. 17. The result is that,
for the reasons which I have attempted to state, in my judg-
ment, the appeal should be allowed, and it should be declared
accordingly that Mr Tildesley, the first defendant, is entitled,
notwithstanding his attestation of the will, to the benefits
which are conferred by el. 16 and cl. 17.

The other members of the Court agreed with the
judgment of the Master of the Rolls,

Romer L.J. added that the question, and the only
quostion, for the Court was whether an attesting
witness was disqualified from receiving a benefit which
did not accrue to him—even as an expectancy—until
long - aftor the testator’s death, the suggested dis-
qualification deriving from s. 15 of the Wills Act 1837,
He said :

It is to be noted that neither at the date of the testator’s
will nor at the date of his death had the first defendant any
beneficial interest in the estate which was recognizable ab
law or in equity ; nor would he ever have received any
beneficial interest at all but for the intervention of third
parties—viz., those in whose hands lay the power of appointing
new trustees. Take a gift of £1,000 to trustees, to invest
and accumulate for ten years, and then to distribute at the
trustees’ discretion among the then employees of a particular
company. A. attests the will, but is not in the employment
of that company either at the date of the will or at the date
of the testator’s death. Subsequently to the testator’s
death he enters the company’s employment, and is still in
it at the end of the ten-vears’ period. On the argument
of the second defendant, any benefit that he then receives
under the exercise of the trustees’ discretion is struck out
by s. 15. I cannot believe that the section has such an
offect. In the case supposed; it could not be said of A,
at any relevant time that he was an attesting witness to
whom a beneficial interest was given by the will. I ecannot
gee how the contrary view would be material in any way
to the policy underlying the Statute of Frauds and the two
Wills Acts—which was, to ensure that & man’s testamentary
disposition really does truly and freely express his awn wishes,
uncoerced by outside influence.

His Lordship concluded his judgment by saying that
counsel for the first defendant was right in saying
that in the present case the second defendant was
functus officio as an attesting witness long before it
could be said of him in any sense that he was “interested”
under the will.  If that was right (and in His Lord-
ship’s. judgment it was), s. 15 could not have any
application to the case.

The general effect of the Court of Appeal’s judgment,
applying the reasoning of Mathew J. in Thorpe .
Bestwick (1881) 6 Q.B.D. 311, 312 (where it washeld
that the marriage, after the attestation of a will, of a
devisee to the attesting witness, does not affect the
validity of the devise) is that s. 15 of the Wills Act 1837,
on its true construction, renders void only those bene-
ficial interests of which it could be predicated at the
time when the will was attested (or possibly at the
time of the testator’s death) that they were thereby
given to an attesting witness.  Consequently, as it
could not have been predicated at either such time
that an attesting witness would be a beneficiary under
cl. 16 or cl. 17 of the testator’s will, he was not dis-
qualified from benefiting under those clauses by his
subsequent: appointment as trustee.

—
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SUMMARY OF

RECENT LAW.

GOVERNMENT RAILWAYS.

Negligence—Collision with Railcar at Level-Crossing—Alegation
against Railways Department’s Failure to provide Warning
Device at Level-Crossing and Failure to Direct Locomotive-drivers
to Slow down when Approaching Level-Crossing, and Negligently
constructing Level-Crossing, barred by Statute—Allegations against
Locomotive-driver in Driving at Ewxcessive Speed or Failing to
Slow down and stop in Particular Circumstances—not so barred—
Allegation of Negligence against Railways Department of Failure
to keep Level-Crossing free of obstruction to Reasonable View of
Approaching Rail Traffic by Road-Users, Question of Fact
dependent on Bvidence at Trial—Government Railways Act 1949,
ss. 63, 64, 65. Section 63 of the Government Railways
Act 1949 (as substituted by s. 5 of the Government Railways
Amendment Act 1956)is a complete bar to an allegation that
the Railways Department was negligent in failing to provide
any or any adequate warning of the existence of & railway
level-crossing which was not equipped with any notice or
warning device. Section 65 of the Government Railways
Act 1949 (as substituted by s. 23 of the Government Railways
Amendment Act 1952) m:ans that in normal circumstances
drivers of locomotives are entitled to assume that the line is
clear and locomotives and other rail vehicles are entitled to be
driven at a speed which would be reasonable on the assumption
that the railway line is clear; but, if a driver has, or should
have, reason to believe that a collision is about to occur, such
driver must take all steps reasonably possible to prevent the
collision. Section 65 is a bar to an allegation that the Rail-
ways Department was negligent in failing to direct its drivers
to slow down when approaching & railway level-crossing, as
that allegation was a general one, which would apply in all
circumstances.  Section 65 is not, however a bar to separate
allegations against the driver of a railcar of driving at a speed
which was excessive in the circumstances, and of failing to
slow down and stop the railcar when he saw or should have
seen that a motor-car had stalled on the line., Those allega-
tions are not barred by s. 65, for the reason that they are
allegations in the particular circumstances existing at the time
and place. An allegation against the Railways Department
of negligent construction of a level-crossing is not maintainable.
The Minister for Railways is fully empowered to construct
lovel-crogsings ; and, if it is an ordinary railway-crossing which
has been in existence for many years, it cannot be alleged that
the Department was megligent in constructing a crossing with
or on an upgrade, or that such a crossing constitutes s trap
for motorists approaching at a slow speed. In an action
against the Railways Department, alleging, inter alia, negligence
in failing to keep clear obstructions to the reasonable view of
approaching rail traffic by road users, what circumstances were
causative of the accident niust be a question of fact. It is &
question of fact whether failure to clear or keep clear obstructions
to the reasonable view of approaching rail traffic by road-users
at -a level-crossing, in any particular case amounts to failure
to. take reasonable precautions for the safety of road-users.
The presence of growth obstructing the view of the driver of
the road-vehicle may be relevant in regard to allegations of
contributory negligence against such driver, and may well be
relevant to the question of proper maintenance by the Depart-
ment of railway property. The matter is one dependent on
the evidence at the trial and the inferences to be drawn there-
from. Consequently, s. 64 of the Government Railways
Act 1949 (as substituted by s. 6 of the Government Railways
Amendment Act 1956) is not a bar to an allegation of failure
to keep clear obstructions to the reasonable view of approaching
traffic by road-users. (Broad v. The King (1915) N.Z.P.C.C.
658, and Canning v. The King [1924] N.Z.L.R. 118, referred to.)
Bird v. Hammond and Others.  (8.C. Napier. 1959. September
11.  McGregor J.)

HEALTH.

Offences—Carrying on Undertaking so as to be Unnecessarily
Offensive or Injurious to Health— Viticulturist in Borough using
Noisy Instrument to Scare Birds—Principles to be applied—
Health Act 1956, s. 29 (I).  By-law—Borough—Offences—
Wantonly disturbing Inhabitants by improperly starting Noisy
Instrument—Viticulturist using Thunder Gun to scare Birds—
Gun creating Notse, not ‘‘ wantonly or maliciously  used—
Mt. Wellington Borough By-law No. 243 (20). To succeed in
proving an offence against s. 29 (1) of the Health Act 1956,
the prosecution must show by positive evidence that the
nuisence ‘is offensive by way of being detrimsental to public
health within the locality. It must be established by evidence
of complaivants that nolse complained of seriously interfered
with the comfort physically of themselves snd then families

in the occupation of their homes according to the ordinary
natures prevalent among reasonable people.  (Bloodworth v.
Cormack [1949] N.Z.L.R. 1058, and Spencer v. Silva [1942)
5.A.8.R. 213, applied.) By-law 243 (20) of the Wellington
Borough was as follows: *‘No person shall wantonly or
maliciously disturb an inhabitant by improperly starting or
setting in motion any fire-alarm, ringing any door bell, knocking
at any door, blowing any trumpet or horn beating any drum
or gong, using any other noisy instrument, or ringing any bell
in any public place, or in any doorway abutting thereon.”
A viticulturist who was using a gun, which made loud reports
equivalent to those made by & shot-gun at spaced mtervals,
to frighten birds away from his ripening grapes could not be
convicted of a breach of the by-law, as he was not using the
gun “ wantonly or maliciously ’,—it was part and parcel of a
legitimate undertaking, and, by virtue of that feature, he was
not within the category of persons who disturb the peace of
the locality in a malicious or wanton manner. Mount Wel-
lington Borough v. Laus. (1959. July 1. Grant S.M. Auckland.)

Offences—Nuisance—Carrying on Manufacture of Paint so as
to be Likely to be Injurious to Health and to be Unnecessarily
Offensive, thereby causing or creating Nuisance—Complaints of
Noise and Vibration caused by Paint-Manufacturing Company
near Residential Area~—Test of Nuisance—*' Offensive ’—Health
Act 1956, s. 29 (1). The word * offensive ”, used in the
term ‘‘ unnecessarily offensive’ in s. 29 (1) of the Health
Act 1956, is to be interpreted in the light of the eircumstances
of any particular case, by having regard to the nature of the
trade or business carried on in the locality in which it is situated
and the manner in which it is carried on.  (Duke of Devonshire
v. Brookshaw (1899) 81 L.T. 83, and Attorney-General ~.
Abraham and Williams Ltd. [1949] N.Z.L.R. 461, applied.)
Industrial noises and vibrations, for example, would be made
pronounced in a country or quiet residential area than in
ordinary city conditions or in an industrial area. The company
carried on the business of paint manufacturers in premises
erected with an area zonmed as ‘‘ Heavy Industrial ’, the
boundary of that area bsing the boundary of the company’s
land.  On the other side of the boundary was a zoned residential
area. The owners of two residential properties distant from
the company’s premises 70 ft. and 85 ft. respectively were the
real complainants on whose behalf the local authority laid
information against the company under s. 29 (1) of the Health
Act 1956. There was evidence of noise and vibrations which
allegedly comprised the nuisance. Held, 1. That the issue
in the informations was to be determined on a consideration
of how reasonable persons living in a zoned residential ares
near the company’s manufacturing premises would be affected
in the ordinary use and pleasurable enjoyment of their homes,
taking into account the locality in which the homes were
situated. (Attorney-General v. Abraham and Williams Lid.
[1949] N.Z,L.R. 461, followed.) 2. That, on the evidence the
noise complained of was of a minor nature, less than could be
expected in such neighbourhood ; it was not offensive and not
injurious to health. 3. That the vibrations caused by the
company were no more than would be normal in a suburban
locality ; and there was no proof that the vibrations complained
of were sither unnecessarily offensive or likely to be injurious

to health. Mount Wellington Borough v. Pacific Chemical and
Mineral Development Co. Ltd.  (1959. August 28. Wily S.M.
Otahuhu.)

PUBLIC REVENUE.

Gift Duty—Disclaimer of Devisee——Duty not payable on Dis-
claimer by Deceased’s Executor of Devise to Deceased not accepted
or rejected by Devisee in Lifetime—Estate and Gift Duties Act 1955,
8, 43—See EXECUTORS AND ADMINISTRATORS (ante, 292).

Income Taw—Assets Method of Deducing Income—Taxpayer’s
Denial on Oath of Ownership and Existence of Asset claimed by
Cominissioner to have accumulated—Onus of Proof on Com-
missioner to prove Euxistence of Such Asset to displace Taxpayer’s
Denial—Land and Income Taxr Act 1954, ss. 17, 32. The
onus is on & taxpayer to show that the Commissioner of Inland
Revenue’s assessment of income tax is wrong. When, how-
ever, the Commissioner seeks to apply the °* assets method >’
of calculating & taxpayer’s income, he must in the final resort,
undertake the burden of proving the existence of the asset
which he claims the taxpayer has accumulated, if the tax-
payer’s. denial on oath of the ownership and existence of any
such asset is_to be displaced. ~ Phillips v. Commissioner of
Inland Revenue,  (S,C. Auckland, ~ 1959. " September’ 1.
Shorland J.)

‘—
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Wise counsel
We have a vacancy for a qualified or
near-qualified Clerk for a wide range of

general work, including Common Law, to

in finance, as in law
e, as in law, depends start in the New Year with salary

on alertness, specialised know-
ledge and sound principles.

Engage the National Bank, with
over 80 years experience in all
phases of commercial, farming
and private finance, to assist
you in your banking problems,

according to qualifications and experience.

TowiLE & COOPER,
C.P.O. Box 142,
AUCKLAND,

For ImmEDIATE SALE. A general one.
man practice in a South Island county

o - s g — a0 w——

town. Net earnings over £2,000 per

annum. Modern house available for
purchase.  Apply to:—
No. 71,
c/o C.P.O. Box 472,
WELLINGTON.

OF NEW ZEALAND LIMITED

147 BRANCHES AND AGENCIES -
THROUGHOUT NEW ZEALAND.

Meredith, Cleal & Co., Barristers and
Solicitors, Auckland, wish to announce
that they have taken into partnership,
Mr Davip SteEwarT Morris, LL.B.
The firm will continue to practise under
the name of MerepiTH, CLEAL & Co.

Thej Church Army in' New Zealand

(Church of England)
(A Society Incorporated under The Religious and Charitable Trusts Act, 1908)

HEADQUARTERS : 90 RICHMOND ROAD,
AUCKLAND, W.1.

President : ToE MostT REvEreEnp R. H. Owex, D.D.
Primate and Archbishop of New Zealand.

THE CHURCH ARMY:

Undertakes Evangelistic and Teaching Missions,

Provides Social Workers for Old People’s Homes,
Orphanages, Army Camps, Public Works Camps,
and Prisons,

Conducts Holiday Camps for Children,

Trains Evangelists for work in Parishes, and among
the Maoris.

LEGACIES for Special or General Purposes may be
safely entrusted to—

A Church Army Sister with part of her “family” of orphan children. Tll L) Cl]“]'@h Al‘my.

FORM OF BEQUEST:

‘1 give to the CHURCH ARMY IN New Zearaxp Socrery of 90 Richmond Road, Auckland, W.I. (Here insert
particulars] and I declare that the receipt of the Honorary Treasurer for the time being or other proper officer of
the Church Army in New Zealand Society, shall be sufficient discharge for the same.”
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- N.L. METHODIST SOCIAL SERVICE ASSOCIATION

through its constituent organisations, cares for . . .

AGED FRAIL
AGED INFIRM
CHILDREN
WORKING YOUTHS and STUDENTS

MAORI YOUTHS
in EVENTIDE HOMES

HOSPITALS
ORPHANAGES and
HOSTELS
throughout the Dominion

Legacies may be bequeathed to the N.Z. Methodist Social Service Association or to the following members of the
Association who administer their own funds. For further information in various centres inquire from the
following :

N.Z. Methodist Social Service Association. Convener: Rev. A. E. Orr .. .. P.O. Box 5104, Auckland
Auckland Methodist Central Mission. Superintendent: Rev. A. E. Orr .. .. P.O. Box 5104, Auckland
Auckland Methodist Children’s Home. Secretary: Sister Ivy JoNEs .. .. P.0. Box 5023, Auckland

Christchurch Methodist Central Mission. Superintendent: Rev. W, E. FatkiNngaaM P.0, Box 1449, Christchurch
South Island Orphanage Board (Christchurch), Secretary: Rev. A. O. Harris P.0O. Box 931, Christchurch
Dunedin Methodist Central Mission. Superintendent : - Rev. R. DupLeY .. .. 85 The Octagon, Dunedin
Masterton Methodist Children’s Home. Secretary: Mr. J. F, Copy .. .. P.O. Box 298, Masterton
Maori Mission Social Service Work.

Home and Maori Mission Department. Superintendent: Rev. G. I. Lavrenson P.O. Box 5023, Auckland
Wellington Methodist Social Service Trust. Superintendent : Rev. R. THORNLEY 38 McFarlane Street, Welington

WHEN A GIFT IS MADE

to medical research while the donor is alive, it gives
him the satisfaction of seeing his generosity giving
benefit during his lifetime and the comfort of know-
ing that his estate will not lose by his philanthropy.

In AFRICA, INDIA PAXISTAN, HONG KONG.
KOREA, N.Z.'s Near North . . . .

The AUCKLAND MEDJCAL RESEARCH FOUNDATION isa

- thousands more
LITTLE LEPERS
need

qay,c help . .

. .. and you CAN
help them as you
give to the Mission
to Lepers’ Annual
Cash Appeal.

privately financed body actively engaged in financing medical research
projects, Details of these are available in the Foundation’s Annual

Report which will be sent on request.

The Foundation is registered as a Charitable Body. For your
guidance in advising clients regarding a g_fﬁ or a bequest, its legal title

is : Auckland Medical Rescarch Foundurtion.

President : John Grierson, C.B.E.
Vice-President :  Douglas Robb, C.M.G.
Send your gift to

The Mission to Lepers (N.Z.)

Secretary for N.Z.: Rev. Murray H Feist, 135 Symonds
St., Auckland, C.3. Field Secs.: N Is.. Rev. A, ). Jamieson
S. s, Rev. J. C. Christie.

AUCKLAND MEDICAL RESEARCH
FOUNDATION

P.O.Box 546, Auckland Phone 32-790




November 3, 1959

NEW ZEALAND LAW JOURNAL

309

It is of the utmost importance to the administration
of justice that those who serve in a judicial capacity
should enjoy the confidence not only of the legal
profession but also of the general public. The packed
Courtroom at the Supreme Courthouse, Wellington, on
the occasion of the swearing-in of Mr Justice Macarthur
was eloquent tribute to the esteem in which the new
Judge is held by all sections of the community in
Wellington.

Educated at Scots College, Wellington, where he was
an outstanding pupil dur-
ing the opening years of
that institution, the new
Judge proceeded thence
to Victoria University
College (as it then was),
graduating LL.B. in 1930
and taking his LL.M.
degree the following year.
During his student days,
he worked first as a
clerk, then later as Asso-
ciate to Sir David Smith,
leaving the judicial at-
mosphere in 1930 for
employment in Awuck-
land  until = travelling
overseas in 1934. Re-
turning to New Zealand
in 1935, he practised in
Wellington on his own
account thenceforth until
1940, when he joined
the Army, serving both
in New Zealand and over-
seas.

He is well remembered
by many practitioners
and former students as
a part-time lecturer at
Victoria University
during that pre-war
period, and his name is
certainly familiar  to
many other erstwhile
students as an external
examiner during later
years.

Following war service,
Mr Ian Macarthur (as he
then was) joined the
firm of Chapman, Tripp, & Co., in Waoellington,
and continued as a partner in that firm until his
appointment : during these years he frequently appeared
in the Courts in litigation covering many fields, and
was associated with Mr G. G. G. Watson C.M.G., and
Mr Justice Shorland (while the latter was at the Bar)
on numerous occasions. Most recently, he has been
engaged as counsel in a number of Commissions of
Inguiry.

The new Judge thus brings to his judicial office a
wealth of experience in the Courts, coupled with a
manifest soundness of judgment which has been
characterized by thoroughness and a demand for
precision in all that he has undertaken. Ever courteous
and patient, he has by his essential fairness in approach

MR JUSTICE MACARTHUR.

Mr J ustice Macarthur.

gained both the respect and affection of his colleagues
at the Bar.

Notwithstanding the demands of a large practice,
be has served the profession faithfully over a long
period of years. Following some years as a member
of the Council of the Wellington District Law Society,
he was the President of that Society in 1956. At

the time of his appointment he was treasurer of the
New Zealand Law Society and a member of the Council
of Legal Education.

Interests outside the law
were not neglected ; in
student days, he was
prominent in the sport-
ing field, gaining Uni-
versity blues at hockey,
rifle shooting, and tennis.
The last-mentioned sport
he has continued to play,
and has acted for many
yvears as a delegate to
the Council of the New
Zealand Law Tennis
Association, of which
body he was a member
at one time of the
Management Committee.
He has also taken a
prominent part in the
affairs of the Royal Com-
monwealth Society,

As will be seen from
this brief review of the
new Judge’s career, by
far the greater part of
his working life has been
spent in  Wellington.
Nevertheless, the feelings
of goodwill expressed at
the ceremony of his
swearing-in were indicat-
ive of the general satis-
faction expressed
throughout the country
at hls appointment. The
profession generally joins
in these expressions of
congratulation and good
wishes to Mr Justice
Macarthur, and tenders
also to his wife and
three daughters its good wishes for their new life in
Christchurch.

Earle Andrew, photlo.

SWEARING-IN CEREMONY.

Mr Justice Macarthur took the oaths of office and
was sworn in at a ceremony in the Supreme Court,
Wellington, on October 21. In the absence of the
Chief Justice, Sir Harold Barrowclough, overseas, and
also of the Acting Chief Justice, Sir Douglas Hutchison,
Mr Justice McGregor presided, and had associated
with him on the Bench Mr Justice Gresson P., Mr
Justice North, Mr Justice Cleary, Mr Justice McCarthy,
Mr Justice Haslam, Sir Robert Kennedy, Sir David
Smith, Sir Arthur Fair, and Sir Joseph Stanton.

Also present were the Attorney-General, the Hon,
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H. G. R. Mason Q.C., the Solicitor-General, Mr H. R.. C.
Wild Q.C., the President of the New Zealand Law
Society, Mr A. B. Buxton, the President of the Wel-
lington District Law Society, Mr C. H. Hain and a
large gathering of the practitioners representing both
the Inner and Outer Bars.

Mr Justice MoGiogor said he had been deputed to
administer the required and after receiving the new
Judge’s Commission of Office, he called on Mr Justice
Macarthur to take the QOath of Allegiance and the
Judicial Oaths.

Jupicta. WELCOME.

The oaths having been taken, Mr Justice MeGregor
gaid it was both his privilege and his pleasure to
welcome Mr Justice Macarthur to the Bench, and in
so doing he spoke not only for those present on the
Bench that day but also for the Chief Justice, Sir
Harold Barrowclough, and the Acting Chief Justice
who was holding the fort in Christchurch, and on
behalf of the other Judges of the Cowrt.

“ We are all delighted *, he said, ‘‘to have you as
our colleague, and we wish you both success and
happiness in your term of office.  You come to the
Bench rich in expericnce, and with an almost un-
equalled cducation for the office.

“ You had the good foitune, in what I might describe
as your formative years, to serve for some years as
Associate to Sir David Smith, and that period was
followed by an association with Sir Joseph Stanton,
both of whom are present on the Bench today. Since
then, for a long period of ycars, you have bcen a
member of a firm which might be described as the
incubator of Judges, and from which I think at least
seven members of the Bench have come, of whom
five have been members of the Bench within the period
of the last thirty years. I might say, thercfore, that
you have been cradled and nurtured in the Judiciary.

“Tt is propitious that you enter into this office on
this particular day. I know that not only this day
but every day you will follow the precepts of Nelson’s
historic signal, and I would add that you are fully
entitled, when counsel appear before you on necessary
occasions, to follow Nelson’s example and place your
telescope to your blind eye or turn a deaf car to the
blandishments of counsel unnamed.

 Mr Justice Macarthur, we all wish you every success
in your new sphere.”

The Attorney-General, the Hon. H. G. R. Mason,
on behalf of the Government extended felicitations to
the new Judge and wished him every happinocss in his
office. :

CONGRATULATIONS FROM THE BAR.

The President of the New Zealand Law Society,
Mr A. B. Buxton, said:

“For the past four years, His Honour Mr Justice
Macarthur has been a member of the Council of the
New Zocalend Law Society, and at the time of his
appointment he was not only the Treasurer of the
Society but a member of our Legal Education Com-
mittee, one of our ncminces on the Council of Legal

Education of Now Zealand University, and an almost
ono-man Committoe on matters arising from transport
licensing.

“We are grateful indeed for the services which His
Honour has given to the Society, and any regret we
may have that these have boen terminated sooner
than was expocted was very much more than made up
by the very great pleasure when we heard of his
appointment to the Supreme Court Bench where the
whole community will have advantage of his ability
and very wide experience in practice at the Bar.

“ We respectfully agroo that not the least valuable
parts of his experience will have been gained in the
yoars which His Honour spent as an Asscciate, with
its opportunities of sceing how cases should be con-
ducted in this Court, and also the years he spent on
active service with the Army in the last war, with the
groat insight these years gave into human nature.
We are grateful for this opportunity of tendering
congratulations to His Honour and our very warmest
wishes for a happy and successful career on the Bench”

The Prosident of the Wellington District Law Society,
Mr C. H. Hain offered to His Honour, the new Judge,
the warmest congratulations of his former colleagues,
the members of the Wellington District Law Socicty,
and on their behalf assured him that he took his place
on the Bench with their best wishes, their goodwill,
and their whole-hearted coufidence that he would
discharge the duties of his high office with great
distinction.

“ The announcement of His Honour’s appointment ”,
said Mr Hain, ‘“has been received with profound
satisfaction by all Wellington practitioners.  His
professional life was spent among us. We all know
his ability and his outstanding personal qualities.
He has served us faithfully and unreservedly for many
years on the Council of our Society as its president and
more recently as treasurer of the New Zealand Law
Socioty. In the discharge of these offices, as well as
in the pursuit of his professional duties he has amply
displayed his fitness for the offico he now assumes.
Beyond that, however, he has gained the respect and
affection of all his colleagues.

“On their behalf may I oxpress the hope that he
will be blessed with good health, that his judicial
career may be long in years, as it will, we are confident,
be fruitful in accomplishment.”

His Horxour's REPLY.

Mr Justice Macarthur, in reply, said :

““ Your Honours, Mr Attorney, Mr Buxton, Mr Hain,
and gentlemen at the Bar. I should like first to express
my appreciation to all the Judges for the warmth and
wolcome they have given to me during the past few
days. I would then add that what has been said
from the Bar gives me comfort and encouragement,
for I shall now begin my new life in the law feeling
that I do have the support and goodwill of my colleagues
in my new profession:. I thank you all.”

His Honour began his judicial Duties in Christchurch
on October 27.
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TO SERVE YOU
BETTER

facilities | j
— " Only the Bnz offers
country _ - ‘ banking service in so
- e many different places.
- The Bnz has more than
- 370 Branches and Agencies
- - = in New Zealand. Wherever
— you are, the BNZ is nearby. .,
to give helpful service. .. to offer
the facilities of New Zealand’s
leading banking business. Drop

in and discuss how the Bz can help
you. There is no obligation.

BANK of NEW ZEALAND

_ - ad Through service — New Zealand’s leading Bank.

6.9E

These days, personal savings
are hard to build up.

Now, more than ever, you’ll appreciate the protection a
Norwich Union policy will bring to your home, your family,
your business.

Founded in 1808, the Norwich Union has distilled for
modern use the experience of more than a century and a
half of mutual life insurance service and the wisdom of
using this is being proved to more and more New
Zealanders every day.

, _
Nomwic "llm'on
LIFE INSURANCE SOCIETY
ENTIRELY MUTUAL

Tl Head Office for N.Z. — Corner Featherston & Johnston Streets, Wellington.
d Branches, District Offices and Representatives throughout New Zealand.
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P.0. BOX 1835 Telegraphiec Address .
TELEPHONE 45-249 “ CLAIMSCO,” Auckland

UNITED

Q.E.D. (Auckland) LTD. DOMINIONS
CORPORATION

(South Pacific) Limited
Total Assets

{including Associated Companies)

£1,750,000
FINANCE

for Industry and Trade

Facilities for Hire Purchase Finance

40 ALBERT STREET
AUCKLAND

® PROCESS SERVERS
® CONFIDENTIAL INQUIRIES

® WITNESSES TRACED and
STATEMENTS OBTAINED

Wellington « Auckland « Hamilton
Christchurch « Dunedin

Instructions accepted only from members of the Representatives throughout New Zealand

legal profession i
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Give your family

FINANCIAL
PROTECTION

with this
NEW LOW COST

UNIT ASSURANCE PLAN

All payments refunded
if you live to age 60!

EXAMPLE: A man aged 23 can have immediate Death Cover of £4,000
(10 units) for 11/8 (1/2 per unit) per fortnight. The cover reduces by
£100 each year after age 26 until on survival at age 60 he receives
£600 (£60 per unit). He has paid only £15/3/4 per year, a total of
£561/3/4. Premium payments qualify, within the limits provided, in
arriving at taxable income.
Full particulars from your National Mutual Representative,
or direct from

‘THE

NATIONAL MUTUAL

ASSOCIATION OF AUSTRALASIA LTD.
{(Inc. in Aust., 1869)

Head Ogce : WELLINGTON. Manager tor New Zealand : STAVELEY R. ELLIS
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TRANSPORT : DEMERIT POINTS.

A New Approach to Driver Control.

By Davip B. HorsLey.

INTRODUCTION.

On April 1, 1959, an official demerit points system
for operators of motor-vehicles came into effect in the
Province of Ontario, Canada. Similar systems were
already in opcration in the Provinces of Manitoba,
New Brunswick, and Nova Scotia, and in a large number
of the Stal s of the United Statcs, and have been
accorded considerable publicity in recent years. (See
the report Driver Improvement: The Point System,
prepared by the Institute of Government, University
of North Carolina, for a full discussion of existing
systems.)

The system now drawn up for Ontario is tho result
of experience gained in recent years in the operation
of an unofficial points system under the general powers
of the Department of Transport in respect of the issue,
suspension, and revocation of operators’ licences under
the Highway Traffic Act (Ontario).

From 1956 to 1959 the system was operated as an
unpublicized administrative device for locating and
dealing with habitual violators of traffic regulations.
The Registrar of Motor-Vehicles maintained a record
of all operators licensed under the Act, and the driving
history of each operator was entered on his record.
Relevant information was obtained from conviction
notices sent in from the Courts, and from accident
reports filed by investigating officers.

Points were assessed upon conviction for certain
violations, an extra point being charged if the offence
was connected with an accident. When a certain
number of points had accumulated, administrative
action in the form of an advisory letter or an interview
was taken ; and, in appropriate cases, the operator’s
licence might be suspended under the Minister’s
statutory power to withdraw licences for any cause
he considered necessary. Mandatory suspension of
licences was provided for under other provisions, and
violations in respect of which action was mandatory
took precedence over point system action.

The discretionary nature of the system meant that
the administrator could change point values at will and
there was insufficient publicity to elicit any degree
of co-operation from motorists. A further difficulty
arose from the inaccuracy of certain types of source
documents.

In many instances, there would be no actual appre-
hension of the driver committing a violation; the
law-enforcement officer would simply record the licence
number of the vehicle involved and lay a charge against
the owner of the vehicle rather than against the driver.
If the charge was settled out of Court by payment of
a fine, the offence was of necessity charged against
the operating record of the owner ; and it was possible
for owners to be debited with violations at a time
when they were not driving the car. = Driver-owners
who were actually guilty of a violation could likewise
deny that they were driving, and driver improvement
under these conditions was difficult to administer.

A recent amendment to the Highway Traffic Act

now requires the police in every case to stop the vehicle
and secure tho name of the driver.

THE SYSTEM IN PRACTICE.

The offoct of Outario Regulations 285/58 is to place
the points’ systom on a formal basis and to standardize
some of tho hitherto discretionary powers of the
Dopartment of Transport. A table of points has heen
drawn up that is intended so reflect the comparative
seriousness of various traffic offences.* The principle
undorlying the compilation of the table was expressed
recently by the Registrar of Motor-Vehicles for Ontario :

Not all violations are assessed the same number of points.
Experience has shown that there is good reason to assume
that accidents and violations are correlated, i.e., drivers who
have more than the average number of violations will also
have more than the average number of accidents. The
study of accident causes shows that certain violations are
better predictors of accidents than others. A two-year
study on this subject, by reference to actual case histories,
has just been completed by the Research Institute of the

University of North Carolina for the American Association

of Motor-Vehicle Administrators. The points which will be

assessed are based on the findings of the Research Institute
as well as on a study of accident causes in Ontario. Thus

a conviction of failing to remain at the scene of an accident

will be assessed nine points whereas a conviction for speeding

at less than 10 m.p.h. over the limit will only be assessed
two points.

When a driver is convicted of one of the specified
violations, the Department is notified and the appro-
priate number of points is charged against the driving
record of the person convicted. It is interesting to
note at this point a wide discretionary power vested
in the Registrar of Motor-Vehicles: if a resident of
Ontario is convicted in another Province. of Canada
or in one of tho United States for an offence which,
in the opinion of the Registrar, is in substance and
effect equivalent to dn offence for which points would
be recorded upon conviction in Ontario, the Registrar
may record the demerit points for the conviction in
the same manner as if the conviction had been made in
Ontario for the equivalent offence.

As points accumulate, several levels of action are
contemplated, according to the number of the points on
the record ; but points are eliminated from the record
after two years and are no longer taken into account.

When a driver has accumulated six points he may
be sent a warning letter setting out his record, and
advising that any further addition will result in more
drastic action being taken against him. The letter
is sent in the hope that it will influence the remplent
to drive more carefully and lawfully.

“When a driver has nine or more, but fewer tha,n
twelve points, on his record, he may be required -to
attend before an official of the Department to show
cause why his licence should not be cancelled. Hearings
are to be conducted before specially-trained personnel
who will endeavour to find the cause of the bad driving
record and will attempt to convince the driver that he
is capable of better driving. In appropriate cases, a

* For full table, see below. * =~ <7 TR

———_——J
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further driving test may be given, or a medical examina-
tion required, and the driver may be placed on proba-
tion, or, if reformation seems unlikely, his licence may

be suspended.

Matters to be considered by the hearing officer are
to include the age of the driver, his occupation, his
need for a licence, the number of miles travelled annually,
and other related circumstances.

An accumulation of twelve or more points rosults
in automatic suspension for a poriod of three months.
Under prior existing law, suspension was mandatory
upon conviction for drunk driving, driving while ability
was impaired and criminal nogligence, and also in
certain other conditions relating to proof of financial
responsibility and ability to pay a judgment for damages
resulting from an accident

The new points system now adds the possibility of
automatic suspension as a result of a number of minor
violations tending to indicate in a driver disrespect
for traffic laws and disregard for the safcty of other
persons on the highway.

THE AiM or THE SYSTEM.

The expressed aim of the points system is to effect
driver-improvement and a reduction in the number of
accidents on the highway by providing a graduated
series of deterrents backed by the ultimate sanction
of susponsion. Time alone will tell how successful
the system is in operation, but cxperience from other
jurisdictions has shown that much may be achicved
by the education of drivers to a greater realization
of their responsibilities.

In Nova Scotia, an official recently reported that
“ we have found that the points system is not enough
by itself but it will have a good long range cffect. . . .
[Its] chief value . . . is that it makes every driver
think twico”.  When allied to the more sovere
penalties of the Criminal Code there is every reason to
believe that the system represents a step forward in
the promotion of highway safety.

The recording of a fixed number of points in rospoct
of violations without regard to the particular circum-
stances might suggest a lack of flexibility. A Court,
In entering a conviction, can take account of mitigating
fastors by imposing a nominal or a severe penalty as
the case may be. In recording demerit points no
such latitude is permitted, but the according of a
hearing before any suspending action is taken would
seem a sufficient safeguard against possible injustice.

RicaT or PrIviLEGE.

The legal aspects of the points system have received
little attention, and it is likely that very few issues of
importance will arise. The only two cases recorded
in America on the subject (South Carolina State Highway
Department v. Harbin (1955) 226 S.C. 585; 86 S.E.
2d 466; Sturgill v. Beard (1957) 303 S.W. 2d 908)
concerned points systems created by administrative
regulation without expross legislative authority, and
the decision in each case turned on the constitutionality
of the statutory authority velied upon.  American
jurisprudence has adopted the view that a licence to
operate a motor-vehicle is a “ privilege ” and not a
““ property right ”, but the Federal Courts have since
held that, regardless of this classification or terminology,
the freedom to make use of one’s property, in this

instance a motor-vehicle, as a means of getting about
from place to place, whother in pursuit of business or
pleasure, is a ““ liberty ””, which, under the Fourtcenth
Amendment, cannot be curtailed or denied by a State
without due process of law: Wall v. King (1953)
206 F. 2d 878.

In England, it has been held that a cab-driver’s
licence issued under the London Cab Order was in the
nature of a privilege and could be withdrawn by the
Motropolitan Police Commissioner without any prior
notice or hoaring (R. v. Metropolitan Police Commis-
stoner, fx parte Parker [19531 2 All E.R. 717), although
in the particular case it appears that notice and a
hearing had in fact been given. The power to grant a
liconce implios a powor to revoke or suspend, and the
guestion will generally be whether the statutory
provisions have been complicd with.

However, an interesting judgment has recently been
handed down by the Supreme Court of Alberta affirming
the ““right” to drive, as distinet from mere privilege
(R. ex rel. Christofferson v. Minister of Highways).
Alberta has a modificd driver-demerit system whereby
drivers convicted of a violation or found negligent in
an accident must send the Highways Department
proof of financial responsibility before they are per-
mitted to drive again.  One Christofferson, an Alberta
resident who held licences in both Alberta and Ontario,
was convicted of impaired driving in an Ontario Court.
This Ontario liconce was suspended for three months
and the Alberta Motor Vehicle Branch was duly notified.
It, in turn, advised Christofferson that his Albcrta
licence was suspended for six months, and his insurance
agents told him that his policies were being cancelled.
The difficultics with the insurers were over ome, and
Christofferson advised the Alberta Government of his
financial responsibility, but the Depaitment refused to
return his Alberta licence. The matter was taken to
Court, and it was argued for the Department that the
Vehicles and Highway Traffic Act defined the “right ”
to drive as a privilege by providing hat the Minister
might cancel or suspend any licence for conduct or
infractions of the provisions of the Act or on being
satisfied that tho holder was unfit or “ for any othor
reason appearing to the Minister to be sufficient 7.
It has been considered sufficient in Alberta that a
bad accident record, indicating an accident-prone
driver, could be causc for the Department to refuse or
suspend a licence. Mr Justice Egbert found that it
was the Minister’s duty under the law to suspend the
liconce in this case, but that the suspension was not
to be for any definite period—only for the period until
the driver produced proof of financial responsibility.
He continued :

Since time immemorial, the Queen’s subjects have been
free to move along the Queen’s highways provided only
that they keep the Queen’s peace. . .. I know of no
legislation which has reduced the inviolable right to drive
into a privilege to be granted or refused because of the
uncontrolled whim of some petty bureaucrat. Because it
is my duty to be technically competent to drive, my right

to drive is not destroyed, although it may be taken from
me or suspended if I fail in the performance of my duty.

It would appear that the learned Judge considercd
that specific provisions in the Act took precedence
over general powers, and that any action based on
conviction or accident outside the Province must be
limited to that authorized by the Act—namely, sus-
pension until proof of financial responsibility was filed.
The implications of this judgment could be of general

—
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application, since most points systems are based on Exceeding speed limit by more than 10 m.p.h.
the gencral discretionary powor of the Minister to B and dl.ess th""(li ?.0 “.“t'Pl;h' 10 taob. oF wndo: 3
suspend licences when he thinks fit. [t seems un- F:ﬁfzg“;g ;ﬁ’gfd r;gllt_ofywa‘y m-p-. or under a
likely, however, that such goneral powers will be Failing to obey a stop sign or signal-light 3
afferted by the co-cxistence of a points system, provided Failing to report an accident . 3
that the Minister takes action under appropriate Improper passing . %
authority properly and clearly delegated by the Logis- I 2ung to share road .. >
Yy properly ¢ y g Yy 818-  Tmproper right turn 2
lature. Improper left turn 2
. ) A Failing to signal .. .. .. .. 2

Table of Points for Ontario Demerit Points Sys em. Improper driving where highway divided into
NuMBER oF lanes .. e . .. 2

VioraTioN DemerIT Points  Driving to left of centre of highway when
Criminal negligence involving the use of prohibited .. .. . .. .. 2
motor-vehicle . .. . 12 Failing to stop for school bus 2
Driving while intoxicated . .. .. 12 Unnecessary slow driving . 2
Driving while ability to drive is impaired .. 12 Wrong way on one-way street 2
Obtaining licence by misrepresentation 12 Following too closoly .. .. 2
Failing to stop at scene of acecident 9 Improper passing of street ca 2
Careless driving .. 5 Lack of caution meecting animalg 2
Racing .. .. .. e .. N Improper opening of vehicle door 2
Exceeding speed limit by 80 m.p.h. or more 5 Pedestrian cross-over vieolation 2

BANKRUPTCY : FRAUDULENT PREFERENCE.

By G. Cax.

It is common knowledge that one of the essential
ingredients of the doctrine of fraudulent preference is
that the debtor must prefer; prefer knowingly and
voluntarily. Section 79 (1) of the Bankruptey Act 1908
condemns payments made by the debtor

. with a view to giving that creditor .

over the other creditors. . . .

The heresy raised in these notes is that the intentions
of the debtor should be irrelevant and that the principle
should rest upon whether an unfair preference has in
fact taken place.

. a preference

Two fairly recont cases show the difficulties the
Court encounters in endeavouring to decide what the
debtor’s intentions are. In RBe T. W. Cutts (A
Bankrupt), Ex parte Bognor Mutual Building Society
v. Trustee tn Bankruptcy [1956] 2 All ER. 537, a
solicitor who had stolen money belonging to vaiious
clients generally (which matters were under investiga-
tion by the Law Society) had also failed to account to
his principal client, the Building Socicty, for £3,300
(an incident not then known to the Law Socicty). He
was negotiating with a solicitor-employce of his for the
admission of the employece into partnership with him
(or for sale of his practice to the employce if ho wore
struck off the Roll by the Law Society). This omployee
was also a director of the Building Socicty and was
aware of all the thefts. He had persuaded the solicitor
to pay the Socicty the £3.300 stolen. The Socicty
was unaware of the theft apart from any question of
constructive notice of its dircctor.

The payment was attacked as a fraudulent prefercnce,
and, by a majority decision, the Court of Appeal held
that there had been a fraudulent preference,

Here, in all conscience; was a mixed bundle of
motives. Did the bankrupt pay the money to avoid
risk of discovery by the Law Society of his fraud on
the Building Society ! What weight was to be given
to the knowledge of the employee and his desire to
keep the scandal from the Society so that when he
became a partner in the firm, or purchaser of it his

business relations with the Society could continue ?
Was the debtor under pressure of any sort, not indeed
from the creditor concerned, but from this employec
as a third party, and if so, was this pressure such as to
remove from him his freedom of choice ?

The bankrupt’s own evidence that he did not intend
a fraudulent prefercnce was not accopted. The
question of motive and intent was fully traversed and
the dissenting judgment of Jenkins L.J. draws attention
to the onus on the trustee in bankruptey of proving
not only the fact of payment and a resulting preference,
but also the bankrupt’s intent to prefer. At p. 545,
he proceeds :

He need not in order to discharge that onus prove the
bankrupt’s intent to prefer by direct evidence or by circum-
stantial evidence of which such intent is the only possible
explanation. It is enough if he proves facts of which the
intent to prefer is so much the most probable of the possible
explanations that the Court can on the ordinary principles
governing the trial of an issue of fact properly hold it to
be the true explanation.

He observes (at p. 553) that a payment cannot con-
stitute a fraudulent preferonce unless it is voluntary,
but it does not follow that every voluntary payment
which has the effect of giving the creditor paid a
preference over the other creditors is a fraudulent
preference. The quostion still remains : what was the
view or intent ?

His Lordship found on the facts there was no
preference, and that the bankrupt may well have
considered that he had no option but to pay the money
to the Society. - The other two members of the Court
thought otherwise on the facts.:

Thus can high judicial opiniyn differ on the applica-
tion of the law to the facts. Not that this is anything
new ; but, if the rule were reduced to the Official
Assignee’s having to show the fact of preference without
proof of intent, the area of uncertainty would be
substantially diminished and, it is submitted, justice
would be more- fairly dome.” -~ '

" Proof of intent is not-aliways easy. - Men are often
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actuated by various reasons for acting as they do and
they will often profess, or permit to be inferred, grounds
which cloak their real reasons.  Against the statement
that the state of a.man’s mind is just as much a matter
of fact as the state of his digestion, we can balanco
the old tag that the devil himself knoweth not the
thoughts of a man. The problem is not made easier
if the Court considers the debtor’s own evidence as to
his intentions should not be accepted. The Court
can, apart from simply disbelieving him, evidently
attribute to him a ‘‘ constructive intention” and
refuse to accept the reasons he gives for the payment.

Turning to a case nearcr home (Re Aston (A Bank-
rupt), Ex parte Official Assignee [1956] N.Z.L.R. 703),
Gresson J. had to consider whether a debtor who made
deposits in his bank against his overdraft was giving
the bank fraudulent preference. Various reasons for
the deposits were advanced by the debtor, such as
hope of further accommodation; a wish to protect
the bank manager, who wanted the account down
before he rctired ; that the manager had told him
Head Office wanted all overdrafts down; that the
bank might close his business if he did not make the
reduction.  As the Court, at p. 705, said :

It is very difficult to form an opinion as to what was the
real dominant or substantial motive of the debtor in making
lodgments when, as here, there may have been several reasons
operating.

A variety of reasons were thus deposed to and stood
uncontradicted. It was not possible, the Court
thought, to extract any one of them as the substantial,
effective, dominant motive. The conclusion was that
an intention to prefer the bank could not be collected
from the variety of reasons advanced.

If we look at other provisions in the Bankruptecy
Act which are designed to prevent the estate from
diminution because of particular acts of the bankrupt,
we do not find intent a noticeable feature of them.

The order and disposition section (s. 61 (c) ) operates
to sweop into the pool property the bankrupt does
not own ; if he had any option in the matter he would,
one would think, normally prefer to have the true
owner get back his own goods.

Section 75, which avoids certain voluntary settle-
ments, operates irrespectively of proof of the settlor’s
intent. The fact of the settlement is enough.

Similarly, with s. 76 as to improvement of wife’s
property, and so on.

The fact is enough ; intent to defraud may not be
present ; the husband may be solvent at the time ;
nevertheless, if bankruptey occurs within two years,
the wife must account to the pool. Similarly with
marriage settlements caught by s. 78.

Then, an instrument by way of security securing
past advances is void if executed within four months
of adjudication. This provision, s. 79 (2), a subsection
of the very section dealing with fraudulent preference,
has no element of intent. The grantee under the
instrument loses his rights irrespectively of any wish of
the bankrupt to prefer him. In fact, we have the
anomaly that a creditor who uses threats to obtain
his debt may retain the money, because the debtor
has not exercised free preference under s. 79 (1); but
a creditor who insists on the lesser requirement of
security for a past debt may have to forgo that security
under s. 79 (2). Such appears to be a result of this
inelegant New Zealand addendum to the United King-

dom fraudulent-preference section.  Again, ss. 18 and
19 of the Chattels Transfer Act rendering unregistered
instruments void against the Official Assignee have no
element of ‘““intent” on the part of the grantor.
The grantee simply stands down in favour of the
Official Assignee.

Thus, all these provisions designed to do justice
among the gencral creditors of the bankrupt operate
if in fact their respective requirements are met; and
the Court is not asked to embark on the difficult
inquiry of ascertaining what was in a man’s mind and
which motive out of several was the ‘ dominant”
motive.

Why could not the doctrine of fraudulent preference
be put on the same basis? In fact one is inclined to
ask why was it ever mounted on this unruly horse
“intent . Is there some reason ex hypothesi which
demands that intent be an ingredient ? It is hard
to see why. The use of the words fraudulent preference
certainly suggests intent, but common-law fraud is not
a necessary element in the doctrine.

The basic concepts of the bankruptey legislation are,
it is submitted, first, to free a man from debts he
cannot meet ; and, secondly, to distribute all property
that he has, or should have, among his creditors upon
an equitable basis. If, with bankruptey imminent,
he takes steps which result in one particular creditor
getting paid in full while others must share in what
i1s left, is not this second principle departed from ?
And this whether the debtor had a dominant intent to
prefer or merely a subsidiary intent, or no intent at all.

If the bankrupt’s estate is to be fairly distributed
its contents should not be affected by artificial rules
that the debtor’s intentions must first be collected
and then analyzed to see which motives are dominant
and which arenot. Surely the fund available is affected
by the fact of one creditor getting paid in full. Why
he was so paid is irrelevant. It is small comfort to
the remaining creditors to learn that the lucky creditor
can retain his total debt because the Official Assignee
could not prove that the debtor’s intent to prefer was
his dominant motive but succeeded in showing it was
a subsidiary one.

Then there is the well-established rule that fraudulent
preference is not established if the payment was made
under pressure from the creditor concerned. It is
this rule which shows, it is submitted, how far away
from justice s. 79 (1) leads us. There must be intent
to prefer, and it follows that if the creditor, by virtue
of his position, brings pressure to bear upon his debtor
to get paid, there is no fraudulent preference because
the debtor is not a free agent and has not made a free
selection.  This is inescapable if the voluntary, ‘‘ un-
influenced ” intent of the debtor is the test. But why
should not the creditor’s actions be open to examina-
tion ¢ He has, by what could well amount in contract
to undue influence, used his advantage to get payment
of his debt in full while the other creditors suffer pro
tanto.

It has been said that ‘‘ the very circumstances which
would render inadmissible a prisoner’s confession
render unassailable a debtor’s payment ’: Williams
on Bankruptcy, 17th ed., 357. Hence, the creditor
can keep what he has obtained for himself by threats,
but the prosecution cannot keep its confession. What
an unusual situation that the law which seeks anxiously
to preserve equality in distribution of funds insufficient

-
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The New Zealand GRIPPLED GHILDREN SOGIETY (lnc.)

ITS PURPOSES

The New Zealand Crippled Children Society was formed in 1035 to take
up the cause of the crippled child—to act as the guardian of the cripple,
and fight the handicaps under which the erippled child labours; to
endeavour to obviate ar minimize his disability, and generally to bring
within the reach of every cripple or potential eripple prompt and
efficlent treatment,

ITS POLICY

(a) To provide the same opportunity to every crippled boy or girl as
that offered to physically normal children; (b6) To foster vocational
training and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the community ; (¢) Preven-
tion in advapce of crippling conditions as a major objective; (d) To
wage war on irfantile paralysis, one of the principal causes of crippliog ;
{e) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Societies, and assist where possible.

1t is considered that there are approximately 6,000 crippled children
in New Zealand, and each year adds a number of new cases to the
thousands already being heiped by the Society.

Members of the Law Society are invited to bring the work of the
N.Z. Crippled Children Society before clients when drawing up wills
and advising regarding bequests. Any further information will
gladly be given on application.

MR. C. MEACHEN, Secretary, Executive Counecil

EXECUTIVE COUNCIL

SIR CHARLES NORWOOD (President), Mr. G. K. HANSARD (Chairman),
SIR JOHN ILOTT (Deputy Chairman), Mr. H. E Youxg, J.P., Mr.
ALEXANDER GILLIES, Mr. L. SINCLAIR THOMPSON, Mr. FRANK R. JoxEs,
Mr. Eric M. HoDDER, Mr. WYVERK B, HUNT, SIR ALEXANDER
ROBERTS, Mr. WALTER N, Norwoop, Mr.J. L. SUTTON, Mr. G. J.
PARK, Dr. G. A. Q. LENNANE, Mr. L. G. K. STEVEN, MR. B. PINDER,
Mr. F. CAMPBELL-SPRATT.

Box 5006, Lambton Quay, Wellington

19 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Zach Branch administers its own Funds)

.. P.0. Box 2100, Auckland
P.0. Box 2085, Christchurch
P.0. Box 125, Timarn

AUCKLAND .. - ..
CANTERBURY AND WEST COAST
SOUTH CANTERBURY

DUNEDIN . P.0. Box 483, Dunedin
GISBORNE .. .- .. e P.0. Box 15, Gisborne
HAWKE'S BAY .. . .. P.0. Box 377, Napier
NELSON P.0. Box 188, Nelson

P.0. Box 824, New Plymouth
P.0. Box 304, Oamaru

NEW PLYMOUTH .
NORTH OTAGO

MANAWATU P.0. Box 299, Palmerston North
MARLBOROUGH P.0. Box 124, Blenheim
SOUTH TARANAKI P.0. Box 148, Hawera
SOUTHLAND P.0. Box 169. Tnvercargill
STRATFORD . o .. . P.0. Box 83, Stratford
WANGANUI . .. .. . P.0. Box 20, Wanganui
WAIRARAPA 7.0. Box 125, Masterton
WELLINGTON P.O. Box 7821, Wellington, E.4
TAURANGA P.0. Box 340, Tauranga

CooR IsLANDS C/o MRs. Eisif HALL, ISLAND MERCHANTS LTD.,
Rarotonga

ctive Help in the fight against TUBERIULOY].

OBJECTS: The principal objects of the N.Z. Federa-
tion of Tuberculosis Associations (Inc.) are as follows :

1. To establish and maintain in New Zealand a
Federation of Associations and persons interested in
the furtherance of a campaign against Tuberculosis

2. To provide supplementary assistance for the benefit,
comfort and welfare of persons who are suffering or
who have suffered from Tuberculosis and the de-
pendants of guch persons.

A WORTHY WORK TO FURTHER BY BEQUEST OR GIFT

3. To provide and raise funds for the purposes of the
Federation by subscriptions or by other means.

4. To make a survey and acquire accurate informa-
tior and knowledge of all matters affecting or con-
cerning the existence and treatment of Tuberculosis.

5. To secure co-ordination between the public and
the medical profession in the investigation apd treat-
meut of Tuberculosis, and the after-care and welfare
of persons who have snffered from the said disease.

Members of the Law Society are invited to bring the work of the Federation before clients
when drawing up wills and giving advice on bequests. Any further information will be
gladly given on application to :—

HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERGULOSIS ASSNS. (ING.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-959,

OFFICERS AND EXECUTIVE COUNCIL:

President : O. Meaghen, Wellington.
Executive : C. Meachen (Chairman), Wellington.

Dr. J. Connor, Ashburton Town and County.
H. J. Gillmore, Auckland.

C. A. Rattray, Canterbury and West Coast.
R. A. Keeling, Gisborne and East Coast.

L. Beer, Hawke’s Bay.

Dr. J. Hiddlestone, Nelson.

A. D. Lewis, Northland.

W. R. Sellar, Otago. A. S. Austin, Palmerston North.
L. V. Farthing, South Canterbury.

C. M. Hercus, Southland.

L. Cave, Taranaki.

A. T. Carroll, Wairoa.

4. J. Ratliff, Wanganui.

Hon. Treasurer : H. H. Miller, Wellington.
Hon. Secretary : Miss F. Morton Low, Wellington.
Hon. Solicitor : H. E. Anderson, Wellington.
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A worthy bequest for
YOUTH WORK . . .

THE
Yo Mo Co Ao
TdE Y.M.C.A.’s main object is to provide leadership
training for the boys and young men of to-day ... the
future leaders of to-morrow. This is made available to
youth by a properly organised scheme which offers all-
round physical and mental training . . . which gives boys

and young men every opportunity to develop their
potentialities to the full.

The Y.M.C.A. has been in existence in New Zealand
for nearly 100 years, and has given a worthwhile service
to every one of the thirteen communities throughout
New Zealand where it is now established. Plans are in
hand to offer these facilities to new areas . . . but this
can only be done as funds become available. A bequest
to the Y.M.C.A. will help to provide service for the youth
of the Dominion and should be made to :—

THE NATIONAL COUNCIL,
Y.M.C.A.'s OF NEW ZEALAND,

114, THE TERRACE, WELLINGTON, or
YOUR LOCAL YOUNG MEN’S CHRISTIAN ASSOCIATION

G1Frs may also be marked for endowment purposes
or general use.

The Young Women’s Christian
Association of the ity of
Wellington, (Incorporated).

% OUR ACTIVITIES:

(1) Resident Hostels for Girls and a Transient
Hostel for Women and Girls travelling.

(2) Physical Education Classes, Sport Clubs,
and Special Interest Groups.

(3) Clubs where Girls obtain the fullest
appreciation of the joys of friendship and
service.

% OUR AIM as an Undenominational Inter-
national Fellowship Is to foster the Christ-
fan attitude to all aspects of life.

% OUR NEEDS:

Our present building is so inadequate as
to hamper the development of our work.

WE NEED £50,000 before the proposed
New Building can be commenced.

General Secretary,
Y. Ww.C.A,
5, Boulcott Street,
Wellington,

President :
Her Royal Highness.
The Princess Margaret.

Patron :
Her Maiesty Queen Elizabeth,
the Queen Mother

N.Z. President Barnardo Helpers™ A
League :

Her Excellency Viscountess
Cobham

A Lowving Haven for a Neglected Orphan.

DR. BARNARDO'S HOMES

Charter: ‘“ No Destitute Child Ever Refused Ad-
mission.”’

Neither Nationalised nor Subsidised. Stili dependent
on Voluntary Gifts and Legacies.

A Tamily of over 7,000 Children of all ages.

Every child, including physically-handicapped and
spastic, given a chance of attaining decent citizen-
ship, many winning distinction in various walks of
life.

LEGACIES anp BEQUESTS, X0 LONGER SUBJECT
10 SUCCEsSION DUTIES, GRATEFULLY RECEIVED.
London Headquarters : 18-26 STEPNEY CAUSEWAY, E.1
N.Z. Headguarters : 62 THE TERRACE, WELLINGTON.

For further information write
TrE SECRETARY, P.O. Box 899, WELLINGTON.

OBJECT

*“The Advancement of Christ's
Kingdom amoug Boys and the Pro-
motion of Habits of Obedience,
Reverence, Discipline, Self Respect,
and all that tends towards a true
Christian Manliness.”

Founded in 1883 —the first Youth Movement founded.
Is International and Interdenominational.

The NINE YEAR PLAN for Boys . . .

9-12 in the Juniors—The Life Boys.
12-18 in the Seniors—The Boys’ Brigade.

A character building movement.

FORM OF BEQUEST.

“1 GIVE AND BEQUEATH unto the Boys' Brigade, New
Zealand Dominion Council Incorporated, National Chambers,
29 Customhouse Quay, Wellington, for the general purpose of the
Brigade, (here insert details of legacy or bequest) and T direct that
the receipt of the Secretary for the time being or the receipt of
any other proper officer of the Brigade shall be a good and
sufficient discharge for the same.”

For information, write to—
THE SECRETARY
P.0. Box 1403, WELLINGTON.
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to meet all claimants, and which by the use of a doctrine
such as relation back can reopen past transactions and
by this and other means actually enlarge the fund at
the expense of those who may well be entirely innocent
parties, will shut its eyes to a flagrant exaction by one
creditor of his debt in full and leave him to keep it
because of the very fact that he did use pressure and
therefore the debtor did not prefer him !

It may be objected that such a creditor may have to
disgorge because of the operation of s. 82. This
“good faith ” section protects indeed bona fide pay-
ments (i.e. not those made in fraudulent preferonce,
ctc.) made to creditors if payment is made before
adjudication and the creditor had no knowledge of the
commission of an act of bankruptcy by the debtor.
If the creditor had such knowledge, then, of course,
he may be caught by the relation back doctrine and
may have to suffer reopening of the transaction. But
this soction is not a satisfactory answer. There may
be no proof or admission of knowledge in the creditor
of any act of bankruptey, although he may know well
enough the set of the tide. Moreover, relation back
extends for three months only, and then on conditions ;
fraudulent preference operates for six months without
conditions.

It is submitted that s. 79 (1) should be amended by

deleting the words :
. with a view to giving that creditor a preference .

and substituting :

. which has the effect of giving that creditor a

preference. . . .

It is not suggested for a moment that this wording is
ideal. Perhaps it would be better if it read :

which has in the opinion of the Court the effect of giving that
creditor an unfair or undue preference. . . .

“ Chattel.”—“ There is no doubt that the gencral
maxim of the law is that what is annexed to the land
becomes part of the land ; but it is very difficult, if
not impossible, to say with precision what conssitutos
an anncxation sufficient for this purposc. Tt is a
question which must depend on the circumstances of
each case, and mainly on two circumstances, as indicat-
ing the intention, viz., the degree of anncxation and
the object of the annexation. When the article in
question is no further attached to tho land, then
[sic., se. “than” ] by its own weight it is gonerally
to be considered a mere chattel; see Wiltshear v.
Cottrell (1853) 1 E. & B. 674; 118 E.R. 589 and the
cases there cited. But even in such a case, if the
intention is apparent to make the articles part of the
land, they do become part of the land : sce D’ Eyncourt
v. Gregory (1866) L.R. 3 Eq. 382. Thus blocks of
stone placed one on the top of another without any
mortar or cement for the purpose of forming a dry
stone wall would become part of the land, though the
same stones, if deposited in a builder’s yard and for
convenience sake stacked on the top of each other in
the form of a wall, would remain chattels. On the
other hand, an article may be very firmly fixed to
the land, and yet the circumstances may be such as
to show that it was never intended to be part of the
land, and then it does not become part of the land.
The anchor of a large ship must be very firmly fixed
in the ground in order to bear the strain of the cable,

The Court must plainly still be left with wide discretion.,
Many payments may have been made by the bankrupt
before his adjudication in the ordinary course of business
and need not fairly be disturbed. ~What is suggested,
however, is that the difficulties in proof of intent
should be removed and the point be decided upon
whether, on the facts, one creditor has obtained an
unfair advantage over others.

Further, the use of ‘“fraudulent ” in the marginal
note and at the end of the subseetion should be dropped.
Under present law there need be no element of fraud
in a preference which is avoided under the section.
While we would thus be deprived of a convenient and
long-standing exproession, it has been rightly suggested
that “ voidable preference ” is a more precise dos-
cription of the doctrine (see e.g., Williams, op. cit., 357).

Lastly, the doctrine does not apply to the Crown.
All debtors who prefer the Crown are considered to be
acting with perfect propriety. It is altogether right
and proper that debtors should take all possible steps
to see that the Crown, as the creditor ncarest and
dearest to them, should be paid first. Such a noble
sentiment writ decp in the hearts of every citizen, ctec.,
etc. will not be denied operation by applying to it the
taint of fraudulent preference.

However, the progressive acceptance by the Crown
of the principle of equality with its subjects, and
the increasing tendency of the Crown in its various
capacities to become a creditor of most of its subjects,
render the rule obsolete. It seems more reasonable
that the Crown should, in general, accept the same
position as its subjects when competing with them for
limited funds.

yot no one could suppose that it became part of the
land, even though it should chance that the shipowner
was also the owner of the fee of the spot where the
anchor was dropped. . . .  Perhaps the true rule is,
that articles not otherwise attached to the land than
by their own weight are not to be considered as part
of the land, unless the circumstances arc such as to
show that they wore intended to be part of the land,
the onus of showing that they were so intended lying
on those who assert that they have coased to be chattels,
and that, on the contrary, an article which is affixed
to the land even slightly is to be considered as part
of the land, unless the circumstances are such as to
show that it was intended all along to continue a chattel,
the onus lying on those who contend that it is a chattel.”
Blackburn J., in Holland v. Hodgson (1872) L.R. 7
C.P. 328.

Retrospective Statute.—In Re Athlumney, ex parte
Wilson [1898] 2 Q.B. 547, 551, Wright J. said : * Per-
haps no rule of construction is more firmly established
than this—that a retrospective operation is not to be
given to a statute so as to impair an existing right or
obligation, otherwise than as regards matter of pro-
cedure, unless that effect ecannot be avoided without
doing violence to the language of the enactment. If
the enactment is expressed in language which is fairly
capable of either interpretration, it ought to be construed
as prospective only.” :

—
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THE CHRISTCHURCH LAW LIBRARY.

The library adjoining the Supreme Court building at
Christchurch was erected in 1896.  Although a new
Supreme Court building had been planned some years
ago and its foundation stone laid in the prescnce of a
distinguished gathering, the work was not proceeded
with. As time went on, the general opinion hardened
in favour of retaining and renovating the old structure.
The interior of the library had been rearranged from
time to time, but it had become overcrowded, and
radical measures were needed to make the library
function as an efficient instrument of legal research.

One obstacle to reform had been the fact that the
P osident of the Distriet Law Socioty held office for
only one year, and the composition of the Council
was determined by annual election. It was beyond
the power of any individual to plan and bring about
the very considerable changes roquired in the library.
When it became apparent that long-term planning and
dedicated work were needed, a permanent advisory
Library Committee was set up by the Council, and
worked over several years in planning the necessary
reconstruction, and in anticipating and ameliorating,
so far as possible, the gross disturbance which in-
evitably would occur to all those in Christchurch who
served the law. The Committce worked upon the
prineiple of reaching unanimity in all its recommenda-
tions, and upon a division of labour appropriate to the
wishes and capabilities of its members.

The Department of Justice and the Ministry of
Works provided the finance and the architectural and
other services necessary.  Plans were evolved in a
geries of meetings in the library botween departmental
officials and the Committee. The nature of the old
stone building, with its hammer-beamed roof, the cost
and difficulty of alterations, and the special require-
ments of a law library, imposed a heavy task upon
the ingenunity of the architects and, later, upon the
patience and skill of the craftsmen employed. But at
last the plans were agreed upon by all concerned.
One happy day the work was authorized. A few
days later, on November 27, 1958, demolition of the
interior was begun.

Although the work was anticipated and had been
long hoped for, the coarse accompaniments of human
labour came as a shock to many who, for most of their
working lives, had been accustomed to the old library.
Shock succeeded shock ; but in a few days the point
of no-return had been reached, and users of the library
then underwent the painful experience of disturbance
to habit—with the certain prospect of worse to follow.

One serious difficulty was to remove the 14,000 books
and set them up in temporary quarters so that most
of them would be reasonably available at all times.
When demolition began, the physical drudgery of
removing the books was lightened in its initial stages
by the use of prison labour. and this had its amusing
aspects. It was at times difficult for the uninformed
observer to distinguish between the prisoners and the
practitioners who were helping them, all in most dusty
and frustrating conditions.  But the ancient association
between the profession and this class of citizen soon
bore fruit in harmonious work. Indeed, old acquaint-
ances were discovered, and perhaps, new clients, It
was fouching to note the interest shown by some
unfortunates, in the apparatus of the law, which in

the past had helped them, or had hindered them from
helping themselves.

The Library Committee, strengthened by a number
of young practitioners and Jaw students, did most of
the carrying of books from the library to the ambulatory
of the Supreme Court building, where temporary
accommodation had been improvised for about half
the books, the remainder being disposable about the
courtroom. The problem was to decide which books
would be needed and which could be left in heaps for
several months. The arrangements worked well, but
it is worth remarking that there is no knowing what
most unlikely book may be wanted by which most
unlikely person. Research became quarrying; and
explosive sounds could at times be heard.

The Committee was fortunate in having the help and
encouragement of their resident Judge, who must have
been often more than inconvenienced—he could at
times be seen among heaps of unclassified books and
errant rubble, searching for a missing volume or for
some mislaid unbound part.  Fiat justitia ruat coelwm,
was the order of his day!

As the work progressed, or failed to progress, un-
foreseen difficulties arose. Then the President of the
Society would interpose his well-considered fiat, or the
Librarian, most uncomplaining of men, would add the
oil of his good nature to the vinegar of complaint.
The book-laden caravan moved on.

Most of the voluntary work of removal, and later,
when the library was remodelled, of replacement, was
done on Saturday mornings, over a period of several
months and it was amazing to see the extraordinary
clothing worn by the profession at the weekend. How-
ever, this concours d’elegance agitated much dust,
and after many man-hours had accumulated, time
came for rost and refreshment. Time then for the
older men to indulge in their traditional legal role of
answering gquestions, as the discovery of books and
documents produced requests for information. These
occasions arose with delightful spontaneity, and were
inspired by incongruous physical surroundings and by
the strange juxtaposition of power-machines and old
iron presses, books and bricks, plastics and antique
metal ink-pots, fluorescent lighting equipment and
incredible Victoriana. And all pervading dust! In,
around, about and upon each and every person and
thing, all day and cvery day! These occasions were
also brought about by the pattern of order emerging
from wreckage and chaos, a pattern stimulating to the
legal mind.

If, in Samuel Butler’s concept of life after death,
We shall not argue saying “’ Twas thus” or
't Thus 77’
Our argument’s whole drift we shall forget ;
Who's right, who’s wrong, ‘twill be all one to us;
We shall not even know that we have met.
Yet meet we shall, and part, and meet again,
Wheroe dead men meet, on lips of living men.

then, a host of dead judges, magistrates, registrars
and deputies, bailiffs, criers, lawyers, law clerks,
and librarians must often have crowded upon the sad
Stygian shore to share a revivifying draught from the
legal cup, fragrant with the unique odour of old leather,
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WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Chatrman : REv. H. A. CHILDS,
Vicar o St. Marys, KARORL

THE BoARp solicits the support of all Men and Women of
Goodwill towards the work of the Board and the Societies
affiliated to the Board, namely :—

Al Saints Children’s Home, Palmerston North.

Anglican Boys Homes Society, Diocese of Wellington,
Trust Board : administering a Home for Boys at *‘Sedgley,”
Masterton.

Church of England Men’s Society : Hospital Visitation.
“ Flying Angel ” Mission to Seamen, Wellington.
Girls Friendly Society Hostel, Wellington.

St. Barnabas Babies Home, Seatoun.

8t.. Marys Guild, administering Homes for Toddlers
and Aged Women at Karori.

Wellington City Mission.

ALL DONATIONS anp BEQUESTS MOST
GRATEFULLY RECEIVED.

Donations and Bequests may be earmarked for any
Society affiliated to the Board, and residuary bequests
subject to life interests, are as welcome as immediate gifts.

Full information will be furnished gladly on application to:

Mrs W. G. BEAR,
Hon. Secretary,
P.0. Box 82, Lower HuTr,

SOGIAL SERVIGE COUNCIL OF THE
DIOGESE OF CHRISTCHURCH.

INCORPORATED BY ACT oF PARLIAMENT, 1952

CHURCH HOUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden : The Right Rev. A, K. WARREN, M.C., M.A.

Bishop of Christchurch

The Council was constituted by a Private Act and amalga-
mates the work previously conducted by the following
bodias :—
St. Saviour’s Guild.
~ The Anglican Society of Friends of the Aged.
St. Anne’s Guild.
“Christchurch City Mission.
The Council’s present work ig :—
1. Care of children in family cottage homes.
2. Provision of homes for the aged.
3. Personal care of the poor and needy and rehabilita-
tion of ex-prisoners.
4. Personal case work of various kinds by trained
sociul workers.

Both the volume and range of activities will be ex-
panded as funds permit.

Solicitors and trustees are advised that bequests may
be made for any branch of the work and that residuary
bequests subject to life interests are as welcome as
immediate gifts. )

. The following sample form of bequest can be modified
to meet the wishes of testators.

“1 give and bequeath the sum of £ to
the Social Service Council of the Diocese of Christchurch
for the general purposes of the Council.”

THE
AUCKLAND
SAILORY
HOME

Established —1885

ﬂ‘_g“;; ;%Ill)

Supplies 15,000 beds yearly for merchant and
naval seamen, whose duties carry them around the
seven seas in the service of commerce, passenger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

@ General Fund
@ Samaritan Fund
@ Rebuilding Fund

Eqgquiries much welcomed :

Management : Mrs. H. L. Dyer,
"Phone - 41-289,
Cnr. Albert & Sturdee Streets,
AUCKLAND.

Alan Thomson, J.P., B.Com.,
P.0. BOX 700,
AUCKLAND.
’Phone - 41-934

Secretary :

DIOCESE OF AUCKLAND

Those desiring to make gifts or bequests to Church of England

Institutions and Special Funds in the Diocese of Auckland
have for their charitable consideration ~—

The Central Fund for Church Ex-

The Orphan Home, Papatoetoe,

The Henry Breft Memorial Home,

The Queen Victoria School for

St. Mary’s Homes, Otahuhu, for

The Diocesan Youth Counell for

The Girls’ Friendly Society, Welles-

I

The Cathedral Bullding and En-
dowment Fund for the new
Cathedral.

The Ordination Candidates Fund
for assisting candidates for
Holy Orders. '

‘The Maori Mission Fund.
Auekland City Mission (inec.),

Grey's Avenue, Auckland, and
also Selwyn Village, Pt. Chevalier

tension and Home Mission Work.

for boys and girls.

Takapuna, for girls.

Maori Girls, Parnell.

young women. St. Stephen’s School for Boys,

Bombay.

The Misslons to Seamen—The Fly-

and  Youth {ngdAngel Mission, Port of Auck-
and.

Sunday Schools
Work.

The Clergy Dependents’ Benevolent
ley Street, Auckland. Fund,

FORM OF BEQUEST.
GIVE AND BEQUEATH to (e.g. The Central Fund of the

Diocese of Auckland of the Church of England) the sum of

£

to be used for the general purposes of such

fund OR to be added to the capital of the said fund AND I
DECLARE that the official receipt of the Secretary or Treasurer
for the time being (of the said Fund) shall be a sufficient dis-
charge to my trustees for payment of this legacy.

’
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Charities and Charitable Institutions

HOSPITALS

- HOMES - ETC.

The attention of Solicitors, as Executors and Advisers, is directed to the claims of the institutions in this issue:

BOY SCOUTS

There are 42,000 Scouts in New Zealand
undergoing training in, and practising, good
citizenship. They are taught to be truthful,
observant, self-reliant, useful to and thought-
ful of others. Their physical, mental and
spiritual qualities are improved and a strong,
good character developed.

Solicitors are invited to commend this
undenominational Association to Clients.
The Association is a Legal Charity for the
purpose of gifts or bequests.

Official Designation :

The Boy Scouts Association-of New Zealand,
159 Vivian Street,
P.0. Box 6355,
Wellington, C.2.

PRESBYTERIAN SOGIAL SERVICE

Costs over £200,000 a year to maintain
18 Homes and Hospnta]s for the Aged.
16 Homes for Dependent and Orphan Children.
General Social Service including :—
Unmarried Mothers.
Prisoners and their Families.
Widows and their Children,
Chaplains in Hospitals and Mental
Institutions,

Official Designations of Provincial Associations :—
“The Aueckiand Presbyterian Orphanages and Soclal

Service Association (Inec.).” P.O. Box 2035, Auck-
LAND.

“ The Presbyterian Social Service Assoclation of Hawke’s
Bay and Poverty Bay (Ine.).” P.O. Box 119,
HaveELock NoRTH.

 Presbyterian Orphanage and Social Service Trust Board.”
P.0O. Box 1314, WELLINGTON.

“ The Christchurch Presbyterian Social Service Associa-
tion (Inc.) ” P.O. Box 1327, CHRISTCHURCH.

* South Canterbury Preshyterian Social Service Associa-
tion (Inc.).” P.O. Box 278, TIMARU.

 Presbyterian Social Service Assoclation.” P.O. Box 374,
DUNEDIN.

“The Presbyterian Social Service Association of South-
land (Inec.).” P.0O. Box 314, INVERCARGILL.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

A chain of Health Camps maintained by
voluntary subscriptions has been established
throughout the Dominion to open the door-
way of health and happiness to delicate and
understandard children. Many thousands of
young New Zealanders have already benefited
by a stay in these Camps which are under
medical and nursing supervision. The need
is always present for continued support for
this service. We solicit the goodwill of the
legal profession in advising clients to assist
by means of Legacies and Donations this
Dominion-wide movement for the better-
ment of the Nation.

KING GEORGE THE FIFTH MEMORIAL
CHILDREN'S HEALTH CAMPS FEDERATION,

P.0. Box 5013, WELLINGTON.

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

DIXON STREET, WELLINGTON,

New Zealand.

I Give and Bequeath to the
NEw ZEALAND RED Cross SOCIETY (INCORPORATED)

(2] CONnbre (OF)....cmumcmmssnsrsssssssnns
Sub-Centre for the general purposes of the Society/
Centre/Sub-Centre (here state
amount of bequest or description of property given),
for which the receipt of the Secretary-General,
Dominion Treasurer or other Dominion Officer
shall be a good discharge therefor to my Trustee.

If it is desired to leave funds for the benefit of
the Society generally all reference to Centre or Sub-
Centres should be struck out and conversely the
word “Society ”’ should be struck out if it is the in-
tention to benefit a particular Centre or Sub-Centre.

61

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colour or
creed.

‘“ Then, I wish to include in my Will a legacy for The British and Foreign Bible Society."
‘“That's an excellent idea. The Bible Society has at least four characteristics of an ideal bequest.”

““It's purpose is definite and unchanging—to circulate the Scriptures without either note of comment,
Its record is amazing—since its inception in 1804 it has distributed over 600 million volumes, Its scope
is far reaching—it broadcasts the Word of God in 844 languages. Its activities can never be superfluous—

CLIENT :
SOLICITOR :
MAK I N G CLIENT : ‘“ Well, what are they ?”
SOLICITOR :
A man will always need the Bible.
CLIENT

eontribu

WILL

“You ex ress my views exaetIy The Society deserves a substantial legacy, in addition to one's regular

BRITISH AND FOREIGN BIBLE SOCIETY, N.Z.
P.0. Box 930, Wellington, C.1.
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ancient paper, and immemorial dust.

For those fortunate enough to be present in the
flesh, there came the transient interplay of ideas;
boredom and delight ; happy and less happy moments
—then time to leave the companionable rubble and the
harsh law, the litter and mess, the beautiful old folio
and the garish rexine. Another good Saturday !

Although care was taken not to damage the volumes,
there were times when hatred of books in heaps arose
and overcame scruple. Out they had to go, and
aroused no pity if they fell. The brokon array became
a rabble, disentitled to chivalrous usage. They had
outgrown their confined habitat, and their inchoate
numbers provoked their porters, those patient men
who had endured them for so long.

In the ambulatory the books were professionally
cleaned. Their return to the new shelves was physic-

ally less burdensome, but much time was consumed in
sorting and arrangement.

The new library is now a pleasure to work in. A
red carpet, blue-topped tables, light-coloured pinus
shelves and a blue and rod staircase give colour; and
generous warmth comes from a heatmg systom laid
under the carpet.  New has been skilfully and
artistically blended with old, and the beamed roof,
the stained-glass northern window, and the new woll-
proportioned gallsry create an atmosphere reminiscent
of libraries in Oxford and Cambridge. Indeed, it
may be said that this library is a monument to the
work of the many who shared in its reconstruction.
It is a fitting repository in New Zealand for the legal
genius of the English-speaking people, and an inspiration
to all who labour in it in the law.

A. C. Brassington.

MORTGAGE: MORTGAGEE SEEKING SALE THROUGH
REGISTRAR.

Invalid Notice.

By E. C. Apams, 1.8.0., LL.M.

There is not much melodrama in the working life to
a conveying counsel, but as one who has always liked
drama with a sneaking regard for old-time melodrama
(much more enjoyable than this wretched modern
detective stuff) I have been intrigued with the melo-
drama implicit in Jaffe v. Premier Motors Lid. (to be
reported), the other party being the Registrar of the
Supreme Court of New Zealand at Auckland.

- The time is the last day of September and the scene
is the Supreme Court at Auckland. On the day after
the morrow the stage will be set for a Registrar’s sale
(the New Zealand procedure in lieu of the old fore-
closure action by a mortgagee). The mortgagee has
given a notice purporting to be issued under s. 92 of
the Property Law Act 1952: the papers have been
filed in the Supreme Court and accepted by the
Registrar, and the necessary advertisements have been
inserted in the newspapers.

The amount at stake is considerable, the mortgage
securing the sum of £27,618 odd. The mortgagor
seeks an injunction restraining the sale against the
mortgagee and also, of course, against the Registrar
of the Supreme Court.

The next day, Mr Justice Shorland observes :

The sale is fixed for tomorrow afternoon, and it is important
that this matter be decided without delay.
There must have been a breathless hush in the Supreme
Court that last day of last September when, after
hearing argument on the injunction proceedings, His
Honour reserved his decision for one day.

The case is interesting for another reason, for it is
very rare for an advertisement announcing a Registrar’s
sale to be followed by injunction proceedings; but
there was no other remedy open to the mortgagor, if,
as_he alleged, the mortgagee had failed to give a valid
notice under s. 92 of the Property Law Act 1952 :
the mortgagee, of course, had served a notice of default

" days.

on the mortgagor, but the mortgagor’s counsel had
submitted it was invalid. @We all know how serious
the consequences may be to a mortgagor if the mort-
gagee exercises his power of sale, and the Legislature
must have had that in mind when it passed s. 3 of the
Property Law Amendment Act 1939, which is now s. 92
of the Property Law Act 1952. :

In the fourth edition of Garrow’s Law of Real
Property in New Zealand, 4th ed. 499, I inserted the
following note :

The effect of s. 92 of the Property Law Act 1952, is to
alter the law as stated in McDuff v. Rea [1937] N.Z.L.R. 922 ;
[1937] G.L.R. 593—namely, that where such default in
payment of interest had been made as entitled the mortgagee
to exercise his remedies, subsequent tender of arrears did not
purlgze the default : Supplement No. I to Ball on Mortgages,
p- 12.

In McDuff v. Rea, the mortgagor covenanted to
repay the principal sum under a memorandum of
mortgage on August 29, 1925, and the mortgagee
agreed not to call it in before May 29, 1930, unless
default was made in payment of interest on the appointed
In the event of such a default continuing for
fourteen days the mortgagee had power to sell the
mortgaged property.  The mortgage ran on after
May 29, 1930, and, on application being made in 1937
for relief under the Mortgagors and Lessees Rehabilita-
tion Act 1936, it was ordered that the mortgage be
extended to February 28, 1942, and that the mortgagor
pay the mortgagee weekly sums of 30s. in respect of
interest as from February 28, 1937, to be applied as
directed by the order. On June 7, 1937, a cheque
for five weekly instalments ralculated from May 2;
1937, was tendered to the mortgagee’s solicitors but it
was declined on the ground that the mortgagee intonded
to exercise her power of sale.

Sir Michael Myers C.J. held that, inasmuch as the
weekly payments due on May 9 and 16 were nob
tendered until June 7, default in payment had con:

——J
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tinued for more than fourteen days, and consequently
the rights and powers of the mortgagee had acerued :
that she was not bound to accept any subsequent
tender of arrears; and that, in the circumstances,
she was entitled to exercise the power of sale and
incidental powers contained or implied in the mortgage.

As Shorland J. points out, s. 92 of the Property Law
Act 1952 in cffect provides that no. power to sell land
conferred by any mortgage shall become excrcisable,
and no moneys secured by any mortgage of land shall
become payable by reason of any dofault in payment
of any moneys secured, or in the performance of any
covenant expressed or implied in the mortgage, unless
or until the mortgagee scrves on the owner of land a
notice specifying the default complained of, the date
on which the power will become exercisable or the
moneys will become payable, and requiring the owner
to remedy the default, and the owner fails to remedy
the default before the date so specified. It may be
pointed out here that the date to be specified in the
notice shall not be earlier than one month from the
service of the notice nor earlier than the date on which
the power would have become exercisable if the section
had not been passed.

Now, what was the form of the notice which the
mortgagee had scrved on the mortgagor, now desperately
interested in preventing a forced sale of his property
the day after the morrow ¢ The crucial provision in
the Memorandum of Mortgage was cl. 5 which con-
tained a provision to the effect that, if the mortgagor
made default in any matters, then the principal sum
would at the -option of the mortgagee become im-
mediatcly payable without notice.  The notice given
in this case correctly specified in its recitals certain
breaches of covenant. It also rocited so much of
cl. 5 of the mortgage as purpoited to provide that
upon the happening of defaults as were recited, the
principal moneys secured became due and payable ;
and, finally, it called upon the plaintiff *to remedy
the said defaults by making payment to the mortgagee
of £27,745 odd, being all the interest and principal
plus rates owing, or which could be owing under the
mortgage .

But, His Honour pointed out, upon the construction
which he had given to s. 92 of the Property Law Act 1952
and cl. 5 of the mortgage, the principal sums secured
by the mortgage were not payable unless the mortgagor
fajled to remedy the breaches of covenant within the
time fixed by the notice. It followed that the mort-
gagor was not bound by law to pay the principal sum
in order to remedy the defaults complained of. In
the result, the notice given was one which not merely
required the mortgagor to remedy the defaults, but
also required him to repay the principal as woll.

The point which His Honour had to consider was
whether or not a notice which required the mortgagor
not merely to remedy the default but also to pay the
principal sum, complied with s. 92.

In support of his submission that the notice was
valid, eounsel for the mortgagee cited the Privy Council
case Campbell v. Commercial Banking Company of
Sydney (1879) 40 L.T. 137 ; but His Honour did not
think that the notice in the instant case fell within
the principle of that case. His Honour accordingly
held that the mortgagee was not entitled to exercise
his power of sale then, and that the mortgagor was
entitled to an injunction restraining the sale. In the
course of his judgment, the learned Judge said :

One of the objects of s. 92 is to ameliorate the effect of a
provision in the mortgage which makes the principal sum
payable if there is default in other matters. Its purpose
in this respeczt is to require that a mortgagor will be notified
in writing of any breaches of covenant, which would, but for
8. 92, make the principal sum payable, and be given a period
of time within which to remedy these breaches, and thus
receive the opportunity of escaping the calling up of the
principal sum. If in a case such as the present, in which
the very purpose of 8. 92 is to ensure that a mortgagor will
have an opportunity of escaping the calling up of the principal
sum and that he will receive a notice that will give him that
opportunity, a notice which demands payment of the principal
sum denies the mortgagor the very privilege the section was
intended to give, such a notice is not merely a notice
which demands an excessive sum, it is a notice which
defeats the very purpose for which the section requires it to
be given.

And so the curtain fell ;

the first act of the drama
was over : what next ? :

Family Protection.——In Bosch v. Perpetual Trustee
Company Limited [1938] A.C. 463, Lord Romer, in
the course of delivering the judgment of their Lordships,
said at pp. 478-9: ‘ Their = Lordships agree that in
every case the Court must place itself in the position
of the testator and consider what he ought to have
done in all the circumstances of the case, treating
the testator for that purpose as a wise and just, rather
than a fond and foolish, husband or father. This
no doubt is what the learned judge meant by a just,
but not a loving, husband or father. As was truly
said.by Salmond J. in In re Allen (Deceased), Allen
v. Manchester [1922] N.Z.L.R. 218, 220; ‘The Act
is'. . . designed to enforce the moral obligation of a
testator to use his testamentary powers for the purpose
of making proper and adequate provision after his
death for the support of his wife and children, having
regard to his means, to the means and deserts of the
several claimants, and to the relative urgency of the
various moral claims upon his bounty. The provision
which. the Court may properly make in default of

testamentary provision is that which a just and wise
father would have thought it his moral duty to make
in the interests of his widow and children had he been
fully aware of all the relevant circumstances.” In
Dillon v. Public Trustee [1941] N.Z.L.R. 557, 560,
Viscount Simon L.C., in the course of delivering the
judgment of their Lordships, said : “ What the statute
does is to confer -on the Court a discretionary juris-
diction to override what would otherwise be the oper-
ation of a will by ordering that. additional provision
should be made for certain relations out of the testator’s
estate, notwithstanding the provisions which the will
actually contains. If the testator does not make
adequate provision in his will, for wife, husband, or
children, he does not thereby offend against any legal
duty imposed by the statute. His will-making power
remains unrestricted, but the statute in such a case
authorises the Court to interpose and carve out of
his estate what amounts to adequate provision for
Ehese relations if they ‘are not sufficiently provided
e s , . o

EEE———
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The Pyramid Case.—Although it has lurked like some
Juggernaut behind the legal consciousness of the
Dominion, some of the salient features of the Pyramid
mower hearing would seem worthy of record in this
column, although whether Christchurch practitioners
will count among its more avid readers is more open
to question. A hearing that lasted 151 days, extended
over seven-and-a-half months, and was necarly four
times as long as the previous longest New Zealand
caso, must qualify for a record among civil cases heard
anywhere in a British Court. A million words of
evidence, sixty witnesses, and counsels’ addresses for
almost forty-three days is certainly impressive. The
plaintiff, Pyramid Machines Ltd., alleging breach of
contract to develop, manufacture, and deliver mowors,
claimed £55,623 against W. H. Price & Son Ltd., a
Christchurch engineering firm, which claimed the
failure of the hydraulically-driven agricultural mower
to operate properly and sought by way of counter-
claim £51,608 for the cost of producing the mowers
and for losses incurred.  The length of the case is said
to exceed by a third that of the civil hearing of the
celebrated Tichborne trial ; and, although the criminal
trial arising out of the eclaim of the Wagga Wagga
butcher lasted for 188 days, Pyramid enthusiasts point
out that the evidence in the Christchureh case (2,769
foolscap pages) and a number of exhibits (430 or so)
far exceeded the Tichborne evidence. No doubt in
future the Pyramid hearing will be quoted as a classic
example of counsels’ under-estimation, since their
confident expectation was that it would last no more
than two or three weeks. When His Honour (F. B.
Adams J.) said at the end of the addresses : ‘T shall,
of course, take time to consider my judgment ”’, this
announcement came as no shock to those whose hopes
for an oral decision had monthly become fainter. Tt
is a matter of interest fo the many who have become
serially engrossed in the case that submissions of counsel
have been confined solely to liability, and the question
of damages may well have to be argued at some future
date.

Damages Note.—" At present the signs are that the
next election will be fought on how much reduction in
taxation will be offered. Surely New Zealanders have
a soul that cannot be valued in cash, specially cash of a
diminishing value.”—Dr O. C. Mazengarb Q.C., summing
up the main ideas that emcrged from papers read to
and discussed by the two-day convention in Wellington
of the Constitutional Society.

The Personal Touch.—In 7The Queen v. Kinzett,
counsel for the accused (N. R. Taylor), in secking to
test the recollection of a barman called as a Crown
witness, asked him if he remembered the conditions
in his bar on a particular date last Septcmber. The
witness claimed that he did.  “ Do you remember me
being there ”’ inquired counsel. The Associate said
that she had not fully heard the question. Do you
remember me being there * repeated the Judge
(McCarthy J.) for his Associate’s benefit. “No, 1
can’t say that I do recall your Honour being there °,
replied the witness, amidst langhter. This exchange
reminds Secriblex of & story told by Sir Travers
Humphreys in his Criminal Days of & case before Sir
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IN YOUR ARMCHAIR—-AND MINE.

By SCRIBLEX.

Peter Edlin Q.C., when acting as Assistant Judge at
the Middlosex Sossions. A certain counsel who had a
habit of identifying himself with his client was defending
a person charged with assisting in the conduect of a
disorderly house. The dofence was that the accused
was a mere servant who was unaware of the improper
character of the premises. His specch took this
form : “ Gentlemen, surely we can all put ourselves
in the position of my client. We all know what happens
in such a case. We go to the house with the woman
of our choice, or maybe we rely upon the keeper of
the house to supply what is desired ; we ring the bell,
the door is answored by a servant ; what is it to him
that you or I arc upon an immoral errand ; we merely
leave our hats and coats with him, or perhaps the more
oxpeiicnced of us do not even trust him to that extent.
It has happened to every one of us over and over again,
etc., ¢te.”. By this time half of the jury were highly
indignant and the other half grinning with delight.
It is said that Edlin interruptod with tho observation :
“Mr Blank, may I suggest that you should reserve
the recital of your further experiences at this establish-
ment until you come to write your reminiscences .

Picture of a Lawyer.—** Motion pictures and theatrical
performances have portrayed the lawyer in a guise
the real attorney would have difficulty in recognizing.
He is pictured as a handsome, dynamic, swaggering
hero, who defies gangsters and orders judges to perform
his every command. His secretary is always des-
perately in love with him, and all the successful business-
mon of the metropolis stand in line and vie with each
other to offer him munificent retainers, which he
scorns.  This romantic conception is rarely, if ever,
justified by the facts. The truth is that the real
lawyer is hardly a picture worth describing. He is
doing nothing worth watching or recording. He is
just busy working.”  Cutler, Successful Trial Tactics
(New York). '

- From My Notebook:

In British legal history, the only known case of a
Court committing the jury to prison for acting in
defiance of its instructions is that of the trial in 1670
of William Penn and William Mead charged with
conspiring to procure an unlawful assembly in Grace-
church Street, London, after Penn discovered that the
Quakeis’ meeting house had been locked against him.
The determination of one of the members of the jury
was such that he sat on, deprived of food and drink,
until they returned a verdict of “Not Guilty .
{(This is the first of a series of famous trials selected
by Lord Birkett for the B.B.C.).

“ One point, however, which should be stressed, and
which is not always sufficiently appreciated by in-
experienced psychiatrists, is that paedophiliacs—men
who are prone to molest boys—should not in any
circumstances be allowed to continue in work involving
contact with children or youths. Thus, if a paedo-
philiac schoolmaster is put on probation, a change of
occupation should be insisted on as a condition.”—
Dr W. L. Neustatter, M.D., B.Sc., M.R.C.P., Physician
in Psychological Medicine at the Royal Northern
Hospital, London, writing on *The Homosexual
Offender .

——'-_J
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TOWN AND COUNTRY PLANNING APPEALS.

Arthur ». New Plymouth City Corporation.

Town and Country Planning Appeal Board. New Plymouth.
1959. March 20.

Zoning—Objection—Jurisdiction—Area Zoned as *‘ Industrial
A ”—Property with Duwellinghouse thereon—Application for
Authority to use Land as Garage, Service Station, and WarehouSe
—Approval given Subject to Conditions—Appeal against Condi-
tions—* Panel-rolling ** alleged as not being equivalent to ** Panel-
beating "'—Question raised on Appeal mot put to Respondent—
Scheme still in Undisclosed Stage—Jurisdiction declined—Town
and Country Planning Act 1953, s. 23.

Appeal by the owner of a property situate in Devon Street
West, in the City of New Plymouth, containing 1ro. 1.6 pp.
more or less, being Section 221 on the public map of the Town
of New Plymouth.

This property was in an area zoned under the respondent
Council’s undisclosed district scheme as ** industrial A’
There was a large dwellinghouse erected on the property and
the appellant sought authority to use the land as (1) a garage
and service station, and (2) a warehouse.

The Council granted the permission sought in the following
terms :

“That in reply to his letter asking for permission to
utilize the land he has recently purchased at the corner of
Devon and Weymouth Streets as a site for a workshop
garago-service station and-or warehouse Mr J. Arthur be
informed that approval is given subject to the under-
mentioned conditions :

(a) The above approval is given as to use only ;

(b) If it is intended to alter, re-construct or add to the
existing building situated on the site for either or both of
the above uses the applicant must first obtain the approval
of the Council and comply with the Council’s Building By-
laws and the Code of Ordinances as to coverage before a
permit will be issued.

(e) If it is intended to erect new premises on the site then
the applicant will be required to submit a site plan showing
the relationship between the site area and the situation of
the proposed building(s) before final consent will be given ;

(d) The applicant will also be required to obtain the
approval of the Motor Spirits Licensing Authority for the
installation of any petrol pump intended to be erected on
the land ;

(e) The spplicant is warned that in no circumstances
will the Council permit panel-beating to be carried out on
the site either as a major or ancillary use.”

The judgment of the Board was delivered by

Remip S.M. (Chairman). Commercial garages and ware-
houses are predominant uses in an * industrial A" zone and
prima facie the appellant was granted what he had applied for.
He wishes, however, to utilize part of the premises for ‘‘ panel-
beating ”’ and in essence his appeal is directed to the warning
given by para. (e) of the conditions set out above and is in
effect an application to have the zoning of his area altered
from = “ industrial A>’ to ‘ industrial C” as panel-beating
is only permitted in ‘¢ industrial C*’ zones.

As the Board has indicated in many previous decisions, it
will not alter zoning of any land under an undisclosed district
scheme at the request of any one individual because to do so
might well prejudice the rights of other owners of land in the
area to object under s. 23 when the scheme is publicly notified.

In his opening add.ess, counsel for the appeliant, intimated
that he proposed to call evidence directed to establishing that
& modern process known as ‘ panel-rolling” is a totally
different process from ° panel-beating”’, and that he would
ask the Board to give a decision or an expression of opinion
on this question. The Standard Code of Ordinances contains
no reference to ¢ panel-rolling ° though * panel-beating works’’
are referred to in Appendix B (Fourth Schedule—Town and
Country Planning Regulations 1954, p. 56). :

Counsel for the respondent submitted that this was the first
occasion upon which the appellant, or anyone on his behalf,
had made any mention of * panel-rolling” as distinct from
¢ panel-beating ’’; the question of whether or not there is any
distinction between the two had never been put to the Council
for consideration.

The Board does not consider it has jurisdiction to give a

decision which might be tantamount to an amendment to the
Standard Code of Ordinances, at least while a scheme is still at
the undisclosed stage, but that, even if it had jurisdiction,
it would not give a decision or express an opinion on a question
which had at no time been put to or considered by the Council,
The appeal is disailowed.
The Board orders that the appellant pay the Council costs

in the sum of six guineas.
Appeal dismissed,

St. Luke’s Church Trust Board and Mount Albert
Baptist Church ». Mount Albert Borough. :

Town and Country Planning Appeal Board. Auckland. 1959.
August 5.

Church Buildings—Churches and Busldings erected for Religious
Purposes—* Predominant Use "’ in Residential Zones—Ordinance
Amended—Town and Country Planning Act 1953, s. 26.

The facts suffiviently appear from the judgment.
The judgment of the Board was delivered by

Remp SM. (Chairman). The Town and Country Planning
Appeal Board by consent doth hereby order : '

(A) That the decisions of the respondent disallowing objections
by the appellants on December 15, 1958, be and the same are
hereby reversed and that Churches and other buildings erected
and used only for religious purposes be and they are hereby
designated & predominant use in residential zones provision
for which is made in Ordinance (9) of the Code of Ordinances
which forms part of the respondent’s proposed district scheme
under the said Act.

(B) That Clause (1) (which relates to ‘‘ Residential Zones *’)
of Ordinance (9) of the said Code of Ordinances be and the
same i3 hereby amended in respect of the following matters
and to the extent indicated hereunder-—namely : .

(1) By inserting in subcl. (i) thereof (which specifies the

¢ predominant uses ”’ in residential zones) after paragraph (c)

thereof the following additional paragraph : .

(e} (i) Churches and buildings erected and used only

for religious purposes.’
(2) By omitting from subcl. (ii) thereof (which specifies

the * conditional uses’ in residential zones) paragraph (a)

thereof——namely, ‘ Churches and buildings erected and used

only for religious purposes .

{3) By adding to the heading of subecl. (iii) thereof—namely,

“ Bulk and Location Requirements for Predominant Uses ™’

the words ‘‘except Churches and buildings used only for

religious purposes ', ’ R

(4) By adding a new subel (iv) thereto as follows :

“(iv) Bulk and location Regquirements for Churches and
Buildings erected and wused only for Religious
purposes as a Predominant Use.

(a) Buslding Height
Height restrictions
boundaries).

No part of any building shall exceed &
height equal to 10feet plus the shortest
horizontal distance between that part of
the building and the nearest site boundary
ProvIDED THAT “ height’ for the purposes
of the foregoing height restriction shall be
measured from the mean ground level of
such of the external walls (or parts thereof)
as are situated less than 20 feet from the
respective boundary. :

(b) Yards
Front yards—a depth of at least 25 feet
Rear yards —a depth of at least 20 feet
Side yards —a depth of at least 10 feet - .

(c)|| Site Coverage

The coverage shall be not greater than 409%
of the site. ’
(d) Density
Minimum frontage—60 feet.
Minimum area ~—40 perches,” .
Appeal allowed. -

(in relation to site




