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NEGLIGENCE: SAFE SYSTEM OF WORK: “THE 
DUNEDIN FORMULA.” 

T HE House of Lords, in a recent case involving 
the consideration whether or not an employer 
had adopted a safe system of work (Cavanagh 

v. Ulster Weawilq Co. Ltd. 119591 2 All E.R. 745), 
have brought this class of case back into the sphere 
of ordinary negligence ; and they have stated that 
the test in such a case is the test of the conduct and 
judgment of an ordinary and reasonable man. The 
Fundamental principle that an employer is bound to 
take reasonable care for the safety of his workmen 
prevails in every case of the kind, and, in the words 
of Lord Keith of Avonholm, “ all other rules or formulas 
mnst be taken subject to this principle “. 

Their Lordships had,-in the course of their speeches, 
to consider “ the Dunedin formula ” (as it was called) 
in Morton v. William Dixon Ltd. 1909 S.C. (Ct. Sess.) 
807, SO9, and as it had been discussed in Paris v. 
Stepney Borough Council [1951] A.C. 367 ; [1951] 1 
All E.R. 42, in G’allagher v. Balfour Beattie & Co. Ltd. 
1951 S.C. (Ct. Sess.) 712, and in Morris v. West 
Hartlepool Steam Xa,vigation Co. Ltd. [1956] A.C. 552 ; 
[1956] 1 All E.R. 385. This dictum of Lord Dunedin 
was used with reference to an alleged act of omission 
in providing a safe system of work. It is in the follow- 
irig words : 

Where the negligence of the employer consists of 
what I may call a fault of omission, I think it is 
absolutely necessary that the proof of that fault of 
omission should be one of two kinds, either-to show 
that the thing which he did not do was a thing 
which was commonly done by other persons in like 
circumstances, or-to show that it was a thing which 
was so obviously wanted that it would be folly in 
anyone to neglect to provide it, 
Before considering the views of their Lordships in 

the Ulster Weaving case, we refer to discussions of 
“ the Dunedin formula ” in recent judgments of our 
Court of Appeal, in which, it will appear, our Judges 
have to some extent anticipated the comments of their 
Lordships, and reached the same view of its inadequacy 
in safe-system-of-work cases-namely. that Lord 
Dunedin’s dictum was intended to apply only where 
the system or practice was plearly proved and where 
the circumstances covered by the practice were precisely 
similar to those in which the accident in the Morton 
case happened. 

Fair A.C.J. (as he then was), in the course of his 
dissenting judgment in Donohue v. Union Steam Ship 
6’0. of 3ez.u Zeccland [1951] N.Z.L.R. 862 considered 

the then very recent decision of the majority of the 
House of Lords in Paris v. Stepney Borough Council 
[1951] A.C. 367 ; [1951] 1 All E R. 42, said : 

The decision of the majority of the House of Lords in 
Paris v. Steplzev Borough Coztncil [1951] 1 All E.R. 42 
provides a recent and authoritative illustration of the power 
of a Court, in deciding a question of fact, to draw an inference 
from the circumstances, contrary to the trade practice, as 
to what an ordinarily prudent man would do in such circum- 
stances. In that case, there was an ” overwhelming ” 
body of evidence that for more tha.n thirty years none of the 
employers in a wide range of industry had provided goggles 
for workmen doing the type of work the plaintiff was doing 
when he met with his accident. This was relied on aa 
showing that, there was involved in such work no appreciable 
risk of injury to the eyes which required to be guarded against 
in this way. Despite this universal practice, the learned 
trial Judge decided that it was negligence of the plaintiff’s 
employer not to provide a worker who had lost the sight 
of one eye with goggles for this class of work. In the House 
of Lords, the majority held he was entitled so to find. 
Although there was a preliminary question of law to be 
decided, and upon this the House was not in disagreement, 
it divided on the question whether, upon the evidence, 
such an inference of duty and negligence could reasonably 
be drawn in that specific oase. It is to be noted, too, that 
Lord Simonds (dissenting) said : 

The question, therefore, is not of a contrast between 
damage in the case of one man trivial and in the case of 
another very grave, but rather of an accident so serious 
in its oonsequenoe to any man whether one-eyed or two- 
eyed, that, if the risk of it was appreciable, it would be 

’ the clear duty of the employer to provide a,nd enforce 
the use of proper precautions against it (i&Z., 46). 
Lord MacDermott,, who was one of the majority that gave 

the decision, inclined to the view that the omission to provide 
goggles for such work for men with the sight of both eyes 
might have been negligence. The other members of the 
majority did not express a definite view upon this point. 

In arriving at his decision, Lord Normand (ibid., 50) applied 
the test of Lord Dunedin in Morton v. F’m. D&on Ltd. 1909 
S.C. (Ct. of Sess.) 807, 809 “ whether the precaution is . , , so 
obvious that it was folly to omit it ” [1951] 1 All E.R. 42, 
60. He held, despite the practice over the years in the 
trade and the failure of the workers to complain, that the 
learned trial Judge was entitled to find it was negligence 
not to provide goggles for a man with only one eye. Lord 
Oaksey and Lord MacDermott, who agreed with his con- 
clusions, did not adopt the language of Lord Dunedin as 
the test for negligence. It may well be that Lord Normand 
did so in order to make it clear that, upon the test which 
was adopted by Lord Morton of Henryton (one of the dis- 
senting Judges), he thought the finding should be supported. 

With the greatest respect for any statement on the high 
authority of Lord Dunedin, it seems unfortunate that his 
language in Morton’s case, 1909 S.G. (Ct. of Sess.) 807, 809, 
should have been adopted by Lord Normand in Paris’s 
case [1951] 1 All E.R. 42, 49, 50, as expressing the standard 
by which the duty of an employer should be judged. I 
am not aware of any text-book in which this statement is 
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referred to as a usual test, and the case itself does not seem 
to be referred to in any discussions as to the law of negligence 
before these judgments. The usual definition is that adopted 
by Lord Oaksey, where he says : “ The standard of care 
which the law demands is the care which an ordinarily 
prudent employer would take in all the circumstances ” 
(ibid., 50). 

An ordinarily prudent employer does not provide only 
against obvious dangers. If he is an employer, particularly if 
he is the employer of a large business with intricate technical 
processes, or extensive and varied operations, it is his duty 
to take thought for the safety of his workmen, and take 
such precautions as reasonable consideration of the probable 
dangers would suggest. It is not only the obvious he has 
to guard against. Nor has it been generally stated that 
he is to be judged by the standard of what it would be 
foolish not to do. In my view, the word “ foolish ” under- 
states his duty. The standard stated by Lord Oaksey 
(ibid., 50) and t.hat of “ reasonable care ” cited by Lord 
MacDermott (ibid., 54) in the extracts from Lord Herschell’s 
judgment in Smith v. Charles Baker and Sons [I8911 A.C. 325, 
362 and Lord Wright’s judgment in Wilson8 and Clyde Coal 
Co. Ltd. v. English [1938] A.C. 57, 84 ; 119371 3 All E.R. 626 
644 have been adopted in innumerable cases, and, with 
respect, any variation from such generally accepted definitions 
is to be deprecated (ibid.,. 878). 

In the course of his judgment, Gresson J. (as he then 
was), with the concurrence of Turner J., at pp. 883 
and 884, founded his judgment on the standard of 
care which an ordinarily prudent employer would 
take, following Paris v. Stepney Borough Council 
[1951] 1 All E.R. 42. 

Again, in C. E. Daniel1 Ltd. v. Velekou [1955] 
N.Z.L.R. 645, “ the Dunedin formula ” again was 
considered by our Court of Appeal. This was another 
safe-system-of-work case, in which the jury had 
affirmatively answered the issue : “ Was it negligent 
of the defendant company to fail to provide a safe 
footing on the surface of the bench ‘2 ” 

In his judgment, Finlay J., at p. 655, 1. 39, said : 
This definition of the degree of evidentiary proof necessary 

to establish liability was approved, in effect, by Lord Simonds 
in Paris v. Stepney Borough Council [1951] A.C. 367, 377 ; 
[1951] 1 All E.R. 42, 46, and expressly by Lord Normand 
in the same case (ibid., 382 ; 49). Lord Normand adverted 
again to the same topic in Barkway v. South Wales Transport 
Co. Ltd. [1950] 1 All E.R. 392. 

That no qualification of what was said in these cases has 
been suggested, is shown by the opinions expressed in the 
House of Lords in General CZeaning Contractors Ltd. v. 
Christmas [1953] A.C. 180; [1952] 2 All E.R. 1110. The 
alleged fault of omission related here-as it did in Morton 
v. Wm. Dixon Ltd. 1909 S.C. (Ct. Sess.) 807-to an alleged 
failure to provide properly equipped plant. It is, however, 
not without interest to note that the same position pertains 
in respect of a system of work. In this respect, Lord Reid 
in General Cleaning Contractors Ltd. v. Christmas [I9531 
A.C. 180 ; [1952] 2 All E.R. 1110, said : “ A plaintiff who 
seeks to have condemned as unsafe a system of work which 
has been generally used for a long time in an important 
trade undertakes a heavy onus : if he is right it means that 
all, or practically all, the numerous employers in the trade 
have been habitually neglecting their duty to their men ” 
(ibid., 192; 1116). A similar view is implicit in the speech 
of Lord Tucker in the same case (ibid., 195-198 ; 1117-1119). 

After citing other authority, the learned Judge, at 
p. 657, 1. 15, said : 

In such a state of affairs, it cannot be said that the plaintiff 
discharged the burden of proving negligence unless the jury 
could properly hold that the provision of a safe footing on 
the bench was so obviously neoessary that it was negligent 
of the appellant company to fail to provide it : see the speech 
of Lord Normand in Barkway v. South JYaZea Transport Co. 
Ltd. [1950] 1 All E.R. 392, 402; also the judgments of 
Gresson and Stanton JJ. in Donahue v. Union Steam Ship 
Co. of N.Z. Ltd. [1951] N.Z.L.R. 862; [I9511 G.L.R. 435. 
There again, some slight difference in standard may be 
involved between Lord Dunedin and Gresson and Stanton JJ., 

but any such difference is here immaterial : see, also, 
Drummond v. British Building Cleaners Ltd. [1954] 1 W.L.R. 
501. 

In his judgment in C. E. Daniel1 Ltd. v. Velekou 
[1955] N.Z.L.R. 645, Cooke J., with whose judgment 
Turner J. concurred, said at p. 662,l. 50 : 

It was said for the defendant that the only evidence as 
to the accident itself is that of the plaintiff who said that 
his foot slipped and that ‘& if your foot is on steel part you 
slip any time ” and that he knew it was slippery ; and it 
was contended that this evidence was insufficient because, 
so it was said, the plaintiff had to show that the provision of 
this platform or bench with a slippery surface was negligence 
on the part of the defendant. I think the principle to be 
applied is that adopted by Gresson J. and concurred in by 
Stanton J. in this Court in Donohue v. Union Steam Ship 
00. of N.Z. Ltd. [19Sl] N.Z.L.R. 862, 883; Cl9511 G.L.R. 
435, 44P-namely, t,hat where the negligence of the employer 
consists in a fault of omission it is necessary that proof of 
that fault should either show that the thing he did not do 
was a thing commonly done by other persons in like ciroum- 
stances, or was a thing that a reasonable and prudent 
employer would think it unwise to omit. That statement 
was based on the passage from Lord Dunedin’s judgment 
in the Court of Session in Morton v. Wm. Dixon Ltd. 1909 
S.C. (Ct. Sess.) 807, 809 that was cited with approval by 
Lord Normand in Barkway v. South Wales Transport Co. 
Ltd. [1950] 1 All E.R. 392, 402 and in Paris v. Stepney 
Borough Council [1951] A.C. 367, 382 ; [1951] 1 All E.R. 42, 
49: but it is to be observed that, whereas Lord Dunedin 
spoke of things that it would be “ folly in anyone to neglect 
to provide “, Gresson J. and Stanton J. apparently preferred 
to speak of things that “ a reasonable and prudent employer” 
would think “ it unwise to omit “. I respectfully prefer 
the latter way of putting the matter, although I very much 
doubt whether Lord Dunedin meant anything different from 
that. Indeed, in Paris v. Stepney Borough Council, Lord 
Normand himself was careful to point out that what Lord 
Dunedin said does not detract from the test of the conduct 
and judgment of the reasonable and prudent man. Lord 
Dunedin’s words, and Lord Normand’s comments thereon, 
have recently been applied by Pilcher J. in Drummond v. 
British Buitiing Cleaners Ltd. [1954] 1 W.L.R. 501, 507. 

The value of C’avanagh v. Ulster bVeaving Co. Ltd. 
[1959] 2 All E.R. 745, lies in the fact that their Lord- 
ships have narrowed the ambit of the Dunedin formula 
by applying to the case before them the dicta of Lord 
Normand in Paris v. Stepney Borough Council [1951] 
A.C. 367, 382 ; [1951] 1 All E.R. 42, 50, and of Lord 
Cohen in Morris v. West Hartlepool Stealn Navigation 

Co. Ltd. [1956] B.C. 552, 579 ; [1956] 1 All E.R. 355. 
Briefly, the facts were these : 
The appellant, a labourer employed by the weaving 

company, was carrying a bucket of cement weighing 
some forty-tu:o pounds down a roof ladder laid flat 
against the slated aspect of a slanting roof. He put 
the bucket down on a plank before starting to descend 
the ladder facing forwards. Having placed his feet 
in a position on the second or third rung of the ladder 
from the top, he had to turn to pick up the bucket 
and in so doing he slipped and fell about six feet against 
a sloping glass roof opposite him and injured himself. 
There was no handrail with which he could support 
himself with one hand as he descended the ladder 
with the bucket in the other hand, and there was no 
protection to save him from the glass in the opposite 
roof if he should slip. He was wearing rubber boots 
which had been provided by the company in view of 
an accumulation of water in the gully between the 
slanting roofs along which he had to proceed after 
descending the ladder. 

In an action by the appellant against the company 
for damages for personal injuries (including the amputa- 
tion of his right arm above the elbow), there was 
evidence t,hat the rubber boots were two sizes larger 
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than they should have been for a man with feet the 
size of the appellant’s. An expert wit,ness for the 
company was asked in relation to the system adopted 
for the carrying of cement on the roof, how far “ this 
set-up ” was in accord with good practice. He 
testified that it was perfectly in accord with good 
practice. His evidence was uncontradicted. A 
submission on behalf of the company that there was no 
evidence of negligence to go to the jury was disallowed. 
The jury found that the company had been negligent. 
The Court of Appeal in Northern Ireland set aside 
the judgment, and directed judgment to be entered 
for the respondents. The House of Lords allowed the 
appeal from that determination and confirmed the 
award of damages assessed by the jury of g6,520 
(reduced to $5,868, by reason of the appellant’s 
contribut’ory negligence). 

Viscount Simonds said he did not think that the 
learned Judges of the Court of Appeal were justified 
in concluding that reasonable men might not find the 
verdict which this jury found. He added : 

If I may respectfully say so, I think that the error of the 
majority of the Court lay in treating as conclusive evidence 
which is not conclusive however great it,s weight, particularly 
where it has to be weighed against other evidence. But 
that does not mean that the familiar words of Lord Dunedin 
in MO&on v. Wm. Dixon Ltd. 1909 S.C. (Ct. Sess.) 807, 
809 which have been so often quoted both in Scottish and 
English cases are not to be regarded as of great authority 
in determining what is, in all the circumstances, reasonable 
care. It would, I think, be unfortunate if an employer 
who has adopted a practice, system or set up, call it what 
you will, which has been widely used wit,hout complaint, 
could not rely on it as at least a prima facie defence to an 
action for negligence, and I would say with the greatest 
respect to those who think otherwise that it would put too 
great a burden on him to require him to prove that the 
circumstances of his own case were ” precisely ” similar to 
those of the general practice that I have assumed. But 
these are not questions that arise on the present appeal, and 
I am content to move that the appeal be allowed with costs 
here and below. 

Lord Tucker, with whose opinion Viscount Simonds, 
Lord Keith of Avonholrn, and Lord Jenkins concurred, 
referred to what he called the more important part 
of the case-namely, the evidence as to practice and 
the views of the majority of the Court of Appeal as to 
the effect of this evidence. The appellant in his 
statement of claim had not alleged that the respondents 
were negligent in that the system adopted by them 
for the carriage of cement on the roof was contrary 
to the general practice of the trade. The respondents 
called as an expert a civil engineer who was asked this 
question : “How far does this set-up accord with 
good practice ? ” He answered : “For the type of 
access to building work, I would say that it is perfectly 
in accord with good pract,ice. I have had very con- 
siderable experience of such work on roofs for over 
twenty years “. 

Lord Tucker drew attention to the fact that the 
words “ this set-up ” came from counsel and it 
was never explained precisely what constituted “ the 
set-up ” and, in particular, whether t,he practice which 

he described as “ good ” included the use of rubber 
boots such as those produced in evidence. It was 
said that this evidence stood unchallenged; but, as His 
Lordship read the note of the cross-examination, it 
looked as if it might have been directed, in part at any 
rate, to stress the use of the rubber boots as a feature 
peculiar to the present case to distinguish it from 
general practice. 

Lord Tucker continued : 
However t,his may be, and whatever is the proper view of 

the effect of Lord Dunedin’s well-known words in Morton 
v. William. Dixon Ltd. 1909 S.C. (Ct. Sess.) 807, 809, it 
w&s for the jury to assess the value to be attached to such 
sketchy evidence as this given without any explanation as 
to what was covered by the word “ set-up “. They may 
well have considered it insufficient, more especially if they 
attached importance to the use of wet rubber boots on a 
ladder of this kind. Assuming, however, that the pm&ice 
spoken to should be read as including the use of wet rubber 
boots on this ladder, what is the bearing of such evidence 
on the ultimate decision of Judge or jury ? 

His Lordship went on to say : 
My Lords, I have already expressed my views on the value 

of this kind of evidence in Morris v. West Hartlepool Steam 
Navigation Co. Ltd. [I9561 1 All E.R. 385, 400, which I need 
not repeat ; but it was not necessary for me in that case to 
refer to the language of Lord Dunedin in Morton v. Will&n 
Dixon Ltd. I would,thowever, desire to express my agreement 
with what was said by my noble and learned friend, Lord 
Cohen, in Morris’s case where, after reviewing what had 
been said on this subject in Paris v. Stepney Borough Council 
[1951] 1 All E.R. 42, and considering the language used by 
Parker L.J. in the case under consideration, he said [1956] 
1 All E.R. 385, 402 : 

I think that the effect of their Lordships’ observations 
is that, when the Court finds a clearly established practice 
“ in like circumstances “, the practice weighs heavily in 
the scale on the side of the defendant and the burden of 
establishing negligence, which the plaintiff has to dis- 
charge, is a heavy one. 

Later, he equates the word “ folly ” as used by Lord Dunedin 
and Lord Normand to “ unreasonable or imprudent “, 
thereby emphasizing that Lord Dunedin could not have been 
intending to extend the employer’s common-law liability 
beyond that which had been laid down in Smith v. Baker 
& Sons [1891] A.C. 325 and many subsequent cases in this 
House. To give to the word “ folly ” any other meaning 
would necessarily have this result. This is made plain by 
the submission of the respondents’ counsel in the present 
case to the effect that, even if the evidence might otherwise 
warrant a finding of want of reasonable care, the case should 
have been withdrawn from the jury on the ground that, 
as a matter of law, it could not, in view of the evidence of 
practice, be held to amount to “ folly “. 

My Lords, I would respectfully accept the statement of 
the law on this subject in the present case by the Lord Chief 
Justice (Lord MacDermott) who, it may be observed, was a 
party to the decision in Paris v. Stepney Borough Council 
in your Lordships’ House. 

Lord Keith of Avonholm, in the course of his speech, 
said he would add, a few words on “the Dunedin 
formula “, as it was called, in Morton v. Willium Dixon 
Ltd. 1909 S.C. (Ct. Sess.) 807, 809, particularly as His 
Lordship himself was a member of the Court which 
ha,d occasion to consider that formula in Gallagher 
v. B&four, Berxtfy Nr Co. Ltd. 1951 S.C. (Ct. Sess.) 712. 
He said: 

The dictum of Lord Dunedin was used with reference to 
an alleged act of omission in providing a safe system of work. 
In the sphere of negligence, in the relation hip of master and 
servant, I find the borderline between acts of omission and 
acts of Commission very fine. It might be said to be w 
act of commission to put an employee to work in a place 
which was obviously unsafe. In the present case, it might 
be that giving the appellant rubber boots for his work could 
have been neutralized by providing some countervailing 
precaution which would exclude any charge of negligence 
and so it might be suggested that the cause of the appellant’s 
injury was an act. of omission rather than of commission. 
The ruling principle is that an employer is bound to take 
reasonable care for the safety of his workmen and all other 
rules or formulas must be taken subject to this principle. 

All that Lord Dunedin meant, in my opinion, ww that, 
if a plaintiff was complaining of a particular aot of omission 
as constituting negligence, there were two ways in which 
he might endeavour to show this, by proving that the omission 
complained of was a precaution commonly undertaken by 
others in like circumstancea, or was so obvious ‘I that it 
would be folly in anyone to neglect to provide it “. It is 



on t)he second alternative that discussion has generally turned. 
But I see no particular difficulty. There is no magic in 
the word “ folly “. It gives the formula the characteristic 
that was described by Lord Normand in Paris v. Stepney 
Borough Council [1951] 1 All E.R. 42, 49 as “ trenchant “. 
But the language could be phrased otherwise without any 
loss of meaning. Lord Dunedin might equally have said : 
“ It would be stupid not to provide it “, or “ that no sensible 
man would fail to provide it “, or “ that oommonsense 
would dictate that it should be provided “. Lord Cooper 
himself, who was particularly averse from watering down 
Lord Dunedin’s language, on three separate occasions in his 
judgment in GaZZagher’s case used “ inexcusable ” as the 
equivalent of “ folly “. 

With this may be read the passage from Lord Normand’s 
judgment in Paris v. Stepney Borough Council that the 
formula “ does not detract from the test of the conduct 
and judgment of the reasonable and prudent man “. 

In General Cleaning Contractors Ltd. v. Christmas [1952] 
2 All E.R. 1110, my noble and learned friend, Lord Tucker, 
said (ibid., 1120) : “ It is true that in some cases there may 
be precautions which are so obvious that no evidence is 
required on the subject “. 

In Morris v. West Hartlepool Steam NauiQation Co. Ltd. 
[1956] 1 All E.R. 385, Lord Cohen said (ibid., 401) that he 
agreed with Parker L.J. that “ folly ” was not to be read 
as “ ridiculous ” and did not think that that was the sense 
in which Lord Dunedin used it. I refrain from quoting 
observations in a similar sense from others of their Lordships 
in the cases cited. 

Lord Dunedin cannot, in my opinion, have intended to 
depart from or modify the fundamental principle that an 
employer is bound to take reasonable care for the safety 
of his workmen, and in every case the question is whether 
the circumstances are such as to entitle Judge or jury to 
say that there has, or has not, been a failure to exercise such 
reasonable care. It is immaterial, in my opinion, whether 
the alleged failure in duty is in respect of an act of omission 
or an act of commission. But where it is an act of omission 
that is alleged, I think it will be found, in the absence of 
evidence of practice, that the circumstances will rarely, if 
ever, lead Judge or jury to hold that there was negligence 
unless the precaution which it is suggested should have been 
taken is one of a relatively simple nature which can readily 
be understood and commends itself to oommon intelligence 
as something to be required. Lord Dunedin was laying 
down, I think, no principle of law but stating the factual 
framework within which the law would fall to be applied. 

Lord Somervell of Harrow, with whose opinion Lord 
Tucker agreed, said in the course of his speech : 

Now that common employment has been abolished those 
dist,inctions need no longer be drawn. I suggest with all 
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respect that Courts of first instance, whether Judge and 
jury or Judge alone, will proceed more satisfactorily if what 
I have called the normal formula-that is reasonable care 
in all the circumstances--is applied whatever the circum- 
stances. Lord Dunedin’s observation (1909 S.G. (Ct. Sess.) 807, 
809) was, in its context, clearly only intended to apply where 
the practice proved was clearly proved and where the circum- 
stances covered by the practice were precisely similar to those 
in which the accident happened. There may be many 
cases in which, although the circumstances are not precisely 
similar, evidence of practice should be given some, though 
less, weight. In any case, the formula seems to suggest, 
though this cannot have been intended, that, if a plaintiff 
calls no evidence of practice, he must establish folly in order 
to make out a prima facie case. In my view, it would be 
unfortunate if Courts had to consider what amounted to 
folly. I do not pretend to have considered every gloss on 
“ reasonable care ” which may from time to time have been 
cited as helpful but, speaking for myself, I think the fewer 
the formulae the better will be the administration of this 
branch of the law in which circumstances in one case can 
never be precisely similar to those in another. 

A general principle appears to emerge from the 
judgments in our Court of Appeal and from the 
speeches in the House of Lords (severally cited above). 
In a master-and-servant case, in which negligence is 
alleged in relation to the system of work, it appears to 
be this : 

The question always is whether an employee’s injury 
has resulted in some failure on the part of the employer 
to take reasonable care for the safety of the former, 
according to the conduct and jtidgment of the ordinary 
and reasonable man. Such failure may be established 
by showing that the performance of his work by an 
employee has exposed him to risk of injury which 
might reasonably have been foreseen by his employer 
and avoided, or, subject to the foregoing, in an appro- 
priate case, by establishing that that want of care has 
been due to a failure to observe commonly-recognized 
precautions or safeguards within the factual framework 
of the particular case. 

In fine, to repeat. the words of Lord Somervell in the 
Ulster Weaving case, Courts of first instance, whether 
Judge and jury or Judge alone, will proceed more satis- 
factorily if the formula of “reasonable care in all the 
circumstances ” is applied, whatever the circumstances. 

SUMMARY OF RECENT LAW. 
INSURANCE. 

Commercial Motor-Vehicle Policy-Exclusion Clause with 
Exceptions-Construction of Exclusion alME Exceptiolts. The 
natural meaning of an exclusion clause in an insurance policy 
cannot be enlarged because of what is contained in an exception 
to it. (Burger v. Indemnity Mutual Marine Asszbrance Co. 
[1900] 2 Q.B. 348, followed.) If there is ambiguity in an 
exception to an exclusion in an insurance policy even though 
the exception is for the purpose of bringing back within the 
cover certain specified happenings which are within a class of 
specified happenings which have been excluded by the exclusion, 
the exception is to be construed colztra proferentem. (Statement 
of Warrington L.J. in Rowett Leaky v. Scottish Provident 
Institution [1927] 1 Ch. 55, 69, referred to.) A “ Karrier ” 
truck, fitted with an hydraulically operated tip tray, was 
insured by its owner under a Commercial Motor-vehicle Policy, 
which contained the following “ exclusion ” from cover by 
the policy : “ Provided further and it is hereby declared that 
the insurance covered by this policy shall not extend to : 
(d) Mechanical breakdown or defects, electrical breakdown 
failures or breakages ; but loss of or damage to the said motor- 
vehicle or radio set by fire, collision with any object, or over- 
turning resulting from mechanical breakdown or defects or 
electrical breakdown failure or breakages is not excluded 
hereunder.” On February 26, 1958, while the driver of the 
truck was operating the tipping mechanism for the purpose of 

discharging a load of spoil, he heard “ a crack “, whereupon 
the tray of the truck “ tipped on to its right-hand side “. 
The tray was pivoted to the rear end of the truck chassis. 
Two hydraulic rams, attached to the chassis side by side (but 
spaced some little distance apart) at a point somewhat forward 
of the pivot point, tipped the tray by raising the forward end 
sufficiently above the level of the rear-pivot point as to cause 
the contents of the tray to slide out over the rear end of the 
tray. When the driver left his cab to inspect what had 
happened, he found that the elevating rams had pulled com- 
pletely out of their respective sockets, thereby severing the 
connection between tray and chassis normally afforded by the 
rams ; and that the tray for its entire length was resting on 
its side upon the roadway. The pivot between the rear end 
of the chassis and the tray was intact. The rear end of the 
chassis had gone with the tray, lifting the right rear wheels 
well above the roadway, the rear axle approaching a near 
vertical plane. The chassis had twisted, however, so as to 
leave the front wheels both upon the roadway, and the driving 
cab in its normal position. The truck-owner’s claim under 
his policy was resisted by the insurer on the ground that the 
damage to the truck was not of the kind to which the insurance 
affected by the policy extended, alleging that the damage 
was caused by “ mechanical breakdown or defects “, which 
were excluded from the policy by para. (d) of the exclusion 
clause. In particular, the insurers resisted the claim upon 
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N.Z. METHODIST SOCIAL SERVICE ASSOCIATION 
through its constituent organisations, cares for . . . 

AGED FRAIL 
AGED INFIRM 

CHILDREN 
WORKING YOUTHS and STUDENTS 

MAORI YOUTHS 
in EVENTIDE HOMES 

HOSPITALS 
ORPHANAGES and 

HOSTELS 
throughout the Dominion 

Legacies m8y be bequeathed to the N.Z. Methodist Social Service Association or to the following members of the 
Association who administer their own funds. For further information in various centres inquire from the 
following : 

N.Z. Methodist Social Service Association. Convener : Rev. A. E. ORR . . . . P.O. Box 5104, Auckland 

Auckland Methodist Central Mission. Superintendent : Rev. A. E. ORR . . . . P.O. Box 5104, Auckland 

Auckland Methodist Children’s Home. Secretary : Sister Ivy JorvEs . . . . P.O. Box 5023, Auokland 

Christchurch Methodist Central Mission. Superintendent : Rev. W. E. FALKINGHAA~ P.O. Box 1449, Christchurch 

South Island Orphanage Board (Christchurch). Secretary : Rev. A. 0. HARRIS P.O. Box 931, Christchurch 

Dunedin Methodist Central Mission. Superintendent : Rev. R. DUDLEY . . . . 35 The Octagon, Dunedin 

Masterton Methodist Children’s Home. Secretary : Mr. J. F. CODY . . . . P.O. Box 298, Masterton 

Maori Mission Social Service Work. 
Home and Maori Mission Department. Superintendent : Rev. G. I. LAURENSON P.O. Box 5023, Auckland 

Wellington Methodist Social Service Trust. Superintendent : Rev. R. THORNLEY 38 McFarlane Street, Welington 

The Church Army in New Zealand 
(Church o! England) 

(A Society Incorporaled under The Religious and Charitable Trusts Act, 1908) 

HEADQUARTERS : 90 RICHMOND ROAD, 
AUCKLAND, W. 1. 

t’residenl : THE MOST REVEREND R. H. OWEN, D.D. 
Primate and Archbishop of New Zealand. 

THE CHURCH ARMY: 
Undertakes Evangelistic and Teaching Missions, 

Provides Social Workers for Old People’s Homes, 
Orphanages, Army Camps, Public Works Camps, 
end Prisons, 

Conducts Holiday Camps for Children, 

Trai~heE;~~~iste for work in Parishes, and tlmong 

LEGACIES for Special or General Purposes mey be 
safely entrusted to- 

A Church Army Sister with part of her ‘fantily” of orphan children. The Church Army. 

FORM OF REQUEST: 

“ I give to the CHURCH ARMY IN NEW ZEAL~D SOCIETY of 90 Richmond Road. Auckland, W.1. [Here insert 
particulars] and I declare that the receipt of the Honorary Treasurer for the time being or other proper officer of 
the Church Army in New Zealand Society, shall be sufficient discharge for the s8me.” 
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When you’re exporting 

to overseas markets . . . 
You’ll find A.N.Z. Bank’s International Banking Depart- 

ment most useful if you’re not completely familiar with 

the intricacies of overseas trade. You are very welcome 

to take advantage of the following services at any time: 

+ Advice on all types of trade transactions and other commifmenfs 

overseas. 

y Credit reports on overseas importers and exporfers. 

# Comprehensive information on Exchange Control Regulafions in 

New Zealand and overseas. 

+ Assistance with Import and Export formalities. 

+ Introductions fo overseas business men in your own field. 

Arranaements for Drafts, Letters of Credit. etc. 

November 24, 1959 

. 

Enquire now at any Main Capital City Branch or direct to the: 

. . 

” 

International Banking Department, 
Australia and New Zealand Bank Limited, 
196 Featherston Street, Wellington. 
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the basis that the “ mechanical breakdown or defect ” was 
the sudden failure of one of the sealing devices in one of the 
rams. Held, 1. That it was the actual mechanical breakdown 
or defect, or the actual electrical breakdown failure, or breakage 
which was excluded from cover. 2. That the consequences 
resulting from mechanical breakdown or defect or from electrical 
breakdown, failure, or breakage came within the exception to 
the exclusion ; and, accordingly the plaintiffs claim fell within 
the cover of the policy, save for the defect in the hydraulic 
ram which set the mishap in motion. 3. That, alternatively, 
construing the exception contra proferentem, the vehicle had 
been subjected to “ overturning ” as that word is used in the 
exception to the exclusion from cover. Dryden Construction 
Co. Ltd. v. New Zealand Insurance Co. Ltd. (SC. Auckland. 
1959. June 12. Shorland J.) 

LICENSING. 
Offences-“ Secolwl Offender “-Offence committed after Previoas 

Conviction notwithstanding Conviction on Same Day of &ueral 
Offences-Licensing Act 1908, ss. 195 (2) (b), 252~Summary 
Proceedings Act 1057, s. 69 (2) (c). The term “ second offence ” 
in s. 195 (2) (b) of the Licensing Act 1908, means an offence 
committed after a previous conviction for en offence under 
s. 195. (R. v. South Shields Licensing Justices [1911] 2 K.B. I, 
and R. v. Ryan (Unreported : Auckland. April 28, 1947. 
Cellan J.), followed.) The defendant was charged with three 
offences of selling liquor without a licence on June 15,, 
and 19, 1959, and with one charge of keeping liquor for sale 
on June 19, 1959. She was convicted on all charges. As 
she had been previously convicted of more than three offences 
it appeared that, under s. 195 (2) (c) of the Licensing Act 1908, 
she was entitled to elect to be tried by a jury. Under s. 69 (1) (c) 
of the Summary Proceedings Act 1957, she was given the right 
to elect, and she elected to be tried by a jury on those charges. 
Section 252 of the Licensing Act 1908 provides that a con- 
viction for any offence against the Licensing Acts shall not, 
after five years from the date of such conviction, be receivable 
in evidence against any person for the purposes of subjecting 
him to an increased penalty or to any forfeiture. The list of 
previous convictions imposed upon the defendant showed that 
within that period of five years before September 18, 1959, 
the defendant was convicted on only one occasion-namely, 
on June 19, 1955, of two offences, one keeping liquor for sale 
end one of selling without licence, both charges arising from 
the same facts and both being in breach of s. 195 (1) of the 
Licensing Act 1908. The question at issue in the present 
case was into what class of offender under s. 195 (2) the 
defendant fell so ss to determine whether she was to be dealt 
with summarily or was entitled to the right to elect trial by 
jury. Held, That, limiting the previous convictions of the 
defendant to those entered against her on June 10, 1955, she 
was a second offender in relation to the four charges against 
her, and the maximum penalty to which she was liable was 
that stated in s. 195 (2) (b) of the, Licensing Act 1908 under 
which she should be dealt with summarily; and that, aooord- 
ingly, she was not entitled to an election for trial by jury. 
Police v. Phillips. (1959. September 18, Astley SM. Auck- 
land.) 

LIMITATION OF ACTION. 
Action for Darnages arizilzy from We of Defective Roofing 

MateriaLSuch Material Disintegrating over a Period after Use 
in Roof-Cause yf Action. not arising when Contract of Sale made 
but when Ingredients for Commencement of Action jar Damages 
became Evident clu&~y Intervening Period--Claim not Statute- 
barred-Limitation Act 1950, Y. 4 (1). In October, 1951, W. 
bought from the defendant company corrugated aluminium 
roofing material, warranted to be of merchsntable quality and 
believed by both parties to be superior in durability to galvan- 
ised iron for use as roofing. Over six years after the date of 
purchase, IV. discovered that the material, then the roof of a 
dwelling, had in large measure become useless by reason of its 
chemical decomposition and disintegration to an advanced 
stage. He claimed damages from the company. Two other 
parties were joined as defendants. The fourth party raised 
the preliminary point of law that, by virtue of s. 4 (1) of the 
1,imitation Act 1960, \V. was debarred from seeking any remedy 
or relief for the alleged breach of contract by all or any of the 
parties in opposition to his claim. Held, That the fourth 
party could not successfully plead the Limitation Act 1950 
in the circumstances of this case, as the cause of action did 
not arise when the contract was made but arose only when all 
the ingredients for the commencement or prosecution of an 
action were in evidence, and that date, whatever it might 
have been, was at such later time as to prevent the fourth 
party from pleading the statute in bar to the action so ss to 

deprive Vi’. of such rights as he possessed. White v. Taupo 
Totara Timber Co. Ltd. (Neil1 Cropper and Co. Ltd., Fourth 
PWty). (1959. October 5, Hardy S.M. Putaruru.) 

MAORIS AND MAORI LAND. s 
Death Duty-Maori Succession Duty-Income l’oz--Ma& 

Testator dying before Commencement of Maori Affairs Act 1953-- 
Interest of Deceased Maori in .Land Vested in Body Corpora& 
constituted pursuant to Ilfaori Land Legislation-Interest of 
Deceased in Property of Body Corporate other than Land-- 
Interest in Property (other than Land) vested in Rody Corporate- 
Such Other Property passing ,witlb Interest in La& as Part of 
Deceased’s Dutiable Estate available for Payment of Estate and 
Succession Duty, but available for Accrued Income Tax only to 
Extent of Liability for Payment of Unsecured Debts-Protection 
of Debts of Deceased Maoris-Normal Means of Attachment and 
Process ~a~available-Resort to Part IV of Administration 
Act 1952 open to Creditors--” Land or interest ‘I-<’ Rates or 
tares “--Ma& Affairs Act 1953, ss. 131, 133, 134, 136, 276 (2) 
-Death Duties Act 1921, s. 63. The deceased, ia Meori, died 
on a date before the passing of the Msori Affairs Act 1953 
and its coming into force on April 1, 1954. His principal 
asset was a substantial interest in the body corporate known 

” The Proprietors of the Mangatu Nos. 1, 3, and 4 Blocks 
F&orporated “. The assets of the body corporate comprised 
both land and other property, principally livestock and other 
farming assets. By his will the deceased, after giving his 
interest in certain Meori land and stock thereon to his wife, 
devised the residue of his interests in Maori lands (which 
included his interest in the land of the body corporate) to his 
two children, and he bequeat,hed all his personal estate to his 
wife. His liabilities amounted to 52,253, of which gl,791 
was owing for income tax. Estate and succession duty were 
assessed, under the Death Duties Act 1921, at f3,894 12s. 9d. 
Questions arose es to the effect, if any, of s. 256 of the Maori 
Affairs Act 1953 on a vesting order made pursuant to s. 136 
of that Act, vesting the deceased’s interest in the land of the 
body corporate in his two children ; and also 8s to the liability 
of the Maori Trustee, as administrator of the estate with will 
annexed, to estate and succession duty and to payment of the 
arrears of income tax. On fbn originating summons taken 
out by the Maori Trustee, Held, 1. That the interest of the 
deceased in the property of the body corporate other than lend 
formed pert of his dutiable estate. (Awarau v. Conanissioner 
of Inland Revenue [1958J N.Z.L.R. 1162, followed.) 2. That 
the interest of the deceased in “ other property ” (i.e. his 
interest in the property of the body corporate other than land) 
wss available for payment of the estate and succession duty 
assessed in the estate. 3. That the expression “rates or 
taxes ” in s. 132 (1) of t.he Maori Affairs Act 1953 means rates 
and taxes levied on the land and does not include income tax. 
4. That the interest of the deceased in such ” other property ” 
is liable for payment of income tax owing at the date of death 
only to the same extent as it is liable for payment of other 
unsecured debts. 5. That s. 276 of the Maori Affairs Act I953 
operated to prevent a disposition of the ” other property ” 
of the body corporate except by the same instrument of disposi- 
tion as disposed of the land interest. The protection afforded 
the land by the Maori land legislation must necessarily prevent 
the adoptton of normal means of attachment and processes, 
such as a writ of sale, but resort to Part IV of the Administration 
Act 1952 would prevent the estate from evasion of its just 
debts. Observations as to the kinds of quest,ions that mey 
be asked under the Declaratory Judgments Act 1908, and 
ss to the general nature of the interests of a Maori in a body 
corporate under s. 276 of the Meori Affairs Act 1953. In re 
Rutene (deceased), Maori Trustee v. Commissioner of Inland 
Revenue and Others. (S.C. Gisborne. 1959. 
Hardie Boys J.) 

September 3. 

PRACTICE. 
Declaratory Order-Questions in Originating Summonu to be 

confined to those actually arising, including Interpretation of 
Statutory Provisions calling for Interpretation in Circumstances 
of Application-Declaratory Judgments Act 1908, s. 3-See 
MAORIS AND MAORI LAND (supra). 

Income Tax-Offences-Negligently Making a False Return- 
Solicitor preparing Client’s Income Tax Return-Onus on Com- 
missioner to Establish Solicitor’s Mental State of Indifjerence 
with Respect to Taxpayer’s Conduct and Its Consequsnces- 
Solicitor carrying out Instructions-Appearanee of Completeness 
in Client’s Records artd Information-No Proof of Solicitor’s 
i&fen&d Indifference with Respect to Client’s Conduct and Its 
Consequences-Informtions Dismissed-Land and Income Tax 
Act 1954, ss. 16, 228 (1). A solicitor, who is instructed to 
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prepare income-tax returns for 8 client, may be guilty of an 
offence under s. 149 (b) of the Land and Income Tex Act 1923, 
or under s. 228 (1) (b) of the Land and Income Tax Bet 1954 
if he negligently makes any f&e return, or gives 8ny false 
information, or misleads or attempts to mislead the Commis- 
sioner or any other officer in relation to any matter or thing 
affecting his client’s liability to ttlxation. The purpose of 
s. 16 of the Land and Income Tax Act 1954 (s. 12 of the 1923 
Act) is to attach liebility to the taxpeyer in cases where he 
em 
It $ 

loys 8n agent or other person to make the return for him. 
oes not absolve from liability the person m8king the return. 

It is of importance to ascertain the mind of the solicitor in so 
fa.r as it relates to his attitude in carrying out his instructions. 
The onus is on the Commissioner to est8blish a mental state 
of indifference with respect to the taxpayer’s conduct and its 
consequences. The question for the Court is : Did the 
solicitor know or should he have known when making any of 
his client’s returns that proper records h8d not, been kept by 
his client ? (Commissioner of Taxes v. B. & B. (1949) 7 M.C.D. 
82, applied.) Where, therefore, as in this case, the solicitor 
carried out the instructions given him by his client, and the 
records and information supplied to him by his client had the 
appearance of completeness end there was 8 lack of evidence 
to establish that the solicitor had reaSon t.o expect otherwise, 
and the Court was not satisfied that the solicitor made the 
return in 8 mental state of indifference in respect to the tax- 
payer’s conduct and its consequences, the chsrges were dis- 
missed. Com.mi.s~r of Inland Revenue v. P. (1959. May 13, 
Sinclair S.M. Palmerston North.) 

RATES AND RATING. 
Urban Farm Land Rating-Benefit of Such Rating not available 

to Purchctser of Part of Property on. Farm-land Roll--Urban 
Farm La& Rating Act 1932, 8. 26. The benefits of s. 26 (2) 
of the Urban Farm Land Rating Act 1932 are confined to the 
owner and occupier of 8 particular property, and to persons 
with an interest in that property, at the time when the rateable 
value is increased ; and s. 26 cannot be afterwsrds invoked 
by the purchasers of any part of the property. Thus, on the 
present case, the purchaser of part of an urban farm-land 
property w8s correctly rated by reference to its ordin8ry value 
8ppearing in the valuation roll for the Borough. White $7. 
Howick Borough. (S.C. Auckland. 1959. September 7. 
T. A. Gresson J.) 

RESERVES AND DOMAINS. 
Domain Board-By-law-Borough By-iaw having No Force or 

Effect a8 Domain Board By-law unless approved by Minister of 
Lands-Public Reserves the Property of the Crown-No Borough 
By-law applicable thereto-Reserve8 a@d Domain.9 Ad 1.953, 
88. 43, 94 (I)--Municipal Corporation8 Act 1954, 8. 412 (1). 
A Borough by-law has no force and effect as 8 by-law of 8 
Domain Board unless the Board has obtained the approval 
of the Minister of Lands thereto, 8s required by s. 94 (1) of the 
Reserves and Domains Act 1963. Furthermore, s. 412 (1) of 
the Municipal Corporations Act 1964 provides thst nothing in 
any by-law made under that stetute 8pplies to any Crown 
property ; and, by virtue of s. 43 of the Reserves snd Domains 
Act 1953, public domains are the property of the Crown. 
Cunningham v. Ir,itch. 1959. July 16. Donne S.M. Taurengs.) 

SALE OF LAND. 
Land Settlement Promotion-Consent of Court not obtrcilterG 

Tra~a&m of No Effect-Contract of Sale Ineffectual and Un- 
lawful---Deposit paid recoverable--” Unlawful and of no effect “- 
Land Settlement Promotion Act 1952, 88. 24, 25-See CONTRACT 
(ante, 291-292). 

TORT. 
A88ault-~~ilfuke88 or IntEntiOn a Necessary Element to 

found Action-Onus of Proof. To succeed in 8 claim for 
damages for person81 injury founded on assault, there must be 
proof of intentional aggression or negligent defsult on the pert 
of the defendant. The onus of proof of intent lies on the 
plaintiff. (Morris8 v. Mars&n [1952] 1 All E.R. 926 and 
Fowler v. Lanning [1959] 1 All E.R. 290, followed. Walmdey 
v. Humenick 119541 2 D.L.R. 238, and Joyce v. Bartlett [1955] 
D.L.R. 615, referred to.) Consequently, an action claiming 
damages for ass8ult does not lie if the injury to the plaintiff, 
although the direct consequences of the act of the defendant, 
wss caused unintentionally 8nd without negligence on the 
defendant’s part. Be& v. Hayward. (S.C. Palmerston 
North. 1959. September 24. McGregor J.) 

TRADE MARK. 
Eligibility of Word “ Mannequins ” for Registratior, a8 

Trade Mar&Word lacking Quality qf “ distinctiveness “- 
Trader8 not to be permitted by Registration to monopolise Word8 
in General u8e in Commerce-Duty of Commiaaioner of Trade 
Marks to preserve such Words-Exercise of Commissioner’8 
Discretion-Trade Mark8 Act 1953, 8. 14. In order to fulfil 
the requirement of s. 14 (3) (d) of the Trade Marks Act 1953, 
the trade mark must be adapted to distinguish the goods. 
This is 8n indication of a practice1 standard to which the 
Commissioner of ,I’rede Marks is bound to conform. (George 
Banham & Co. r. Reddaway & Co. [1927) A.C. 406, followed.) 
The whole basis of the Act is that the word or words t3 be 
registered must be distinctive, and it would be wrong to allow 
any one man 8 monopoly of ordinary words, commonly used 
in the trade, and simply descriptive of the nature or colour 
or laudatory of the quality of the goods. (In 9-e Joseph 
Cro.sfi&d & Sort8 Lti. [1910] 1 Ch. 130, applied.) The Com- 
missioner 1~8s 8 duty to preserve for common use words in 
generel currency in 8 p8rticul8r trade, and to prevent any 
individual trader from monopolizing such word ,. The onus 
is upon the spplicant t,o justify the registration which he seeks. 
While the statutory discretion of the Commissioaer must% be 
exercised reasonal;l~ 8nd not capriciously, there if& in any 
case, no absolute right) to registretion conferred by the Act. 
(George Ranlum and Co. v. Reddaway arz.d Co. [1927] A.C. 406, 
413, rollowed.) The appellant applied for registration in 
Psrt A of the Trade Marks Register of the word ” Mannequins ” 
as 8 trade merk or girls’ and women’s shoes. The Commissioner 
of Trede Marks refused ,registration on the grounds, inter alia, 
that feminine footwear were fashion goods frequently displayed 
by mannequins to the public and to retailers; that the mark 
” Mannequins ” lacked the fundamental quality of distinctive- 
ness for such goods and could not distingmsh the feminine 
footwear of any one manufacturer or trader from such goods 
of snother manufscturer or treder ; and that ” mannequina ” 
was a word which inherently was neither adapted to 
distinguish nor capable of distinguishing fashion goods of 8ny 
description. On appeal from that decision, Held, 1. That 
the Commissioner, in 8 practical spproach, having decided to 
refuse registration, the Court, although it must exercise its 
own discretion, should be slow to differ from the Commissioner 
whose constant duty. it is to protect the interests of the public ; 
unless the CornmissIoner has gone clearly wrong, his decision 
ought, not to be interfered with. (Yorksllire Copper Work8 Ltd. 
v. Registrar of Trade Mark8 [I9541 1 All E.R. 670 at 572, 
followed.) 2. That 8~ there was no evidence submitted to the 
Commissioner that the word “ Mannequins ” ws4 adepted to 
distinguish the 8ppellant’s footweer from that of others in the 
trade, this was not 8 cese where, by use, 8 word had already 
ecquired in fact a secondary meaning denoting only the goods 
of the appellant, while the remsinder of the trsde were proved 
to use a different term for the identical facet of description 
as in the case of the trade mark “ Sheen “. (In re an Appliua- 
tion by J. & P. Co&8 Ltd. [1936] 53 R.P.C. 355, referred to.) 
3. That there wa8 no re8son to disagree with the Commissioner 
that the term ” Mannequins ” in relation to feminine footwear 
was 8 term in ordinary use in the retail trade, and the appropria- 
tion of the word as an adjective in conjunction with feminine 
footwear wes directly descriptive of the cheracter of those 
8rticles as indicating their suitability for display, and for the 
same reason, might be regarded as leudatory of their quality. 
as suggesting their worthiness for advertising by medium of 
mannequins. The 8ppeal was accordingly dismissed. Duck- 
worth, Tumzer and Co. Ltd. v. Commissioner of Trade Marke. 
(S.C. Wellington. 1959. August 24. Harlem J.) 

TRANSPORT. 
Offenm-Failing to renfler All Practicable Assistawe-PrOOf 

of Accu3ed’s h’nowledge of houwence of .~njur~ Necessary- 
Transport Act 1949, 8. 47 (1). Three duties are imposed on 
motor-drivers by subs. (1) of s. 47 of the Tr’ansport Act 1949 : 
first that he shall stop, secondly, that he shall also ascertain 
whether he hss injured any person; snd, thirdly, where there 
is injury to some other person, he must render all practicable 
assistance to that person. The duty to render all practicable 
assistence arises only “ in the event” of injury occurring, 
and not in the event of the driver ascertaining that injury 
has occurred. Consequently, before there can be conviction 
on the charge of failing to render 811 practicable 8ssistance 
there must be proof that the accused knew that there had been 
an accident in which injury bed in feet occurred. (R. V. 
Bowden. [1938] N.Z.L.R. 247 ; [1938] G.L.R. 156, applied.) 
Waddington v. Boyd. (S.C. Christchurch. 1959. September 
25. Henry J.) 
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TRUSTS AND TRUSTEES. 

Creation of TrustDeed Entered into bn 1957 declaring e.cintenee 
of Trust since 1948-Formal Language not necessary to create 
Trust-Inference of Creation of Trust from ConductCon- 
tempwalaeoua and iubsequent Acts qf Settlor looked at-Evidence 
establishing Existence of Trust from Earlier Date. The Com- 
missioner of Taxes assessed to the appellant additional income 
tax for the pears 1948 to 1956 inclusive, and, in doing so, 
assessed the appellant’s income from the sale and purchase of 
sheep which t.he appellant claimed he had received as a trustee 
for his infant children under a trust which he had set up. On 
May 22, 1957, he had entered into a formal trust deed, in which 
he declared the trust which, he claimed, had existed since 
February 1, 1948. On appaitl from the decision of a Magistrate 
confirming the assessment, Held, 1. That the intention to 
create a trust need not be couched in any forma.1 hmguage : 
a declaration of trust may even be inferred from conduct which 
may be taken into account with such words as there may be, 
so that in oases of doubt the contemporaneous and subsequent 
acts of the person creating the trust may be looked at. (Bentley 
v. Mackay (1851) 15 Be&v. 12 ; 51 E.R. 440, and G’ee v. Liddell 
(No. I) (1866) 35 Be&v. 621 ; 55 E.R. 1038, followed.) 2. That, 
upon a con.Gderation of the evidence which established the 
necessary elements to create a valid trust and pointed to the 
fact that the declaration had been en irrevocable or imperative 
one, the creation and operation of the trust since February 1, 
1948. had been proved; and there should bc a declaration 
that the appellant wa.s not liable to pay the additional tax 
assessed to him. 3. That, if the appellant should be liable 
as a trustee, under s. 155 of the Land and Income Tax Act 1954 
or under the corresponding section in the Land and Income 
Tax Act 1923, to pay some tax on the profits made by the 
trust over the years in question, this decision was without 
prejudice to any claim for that tax. Belton v. Commissioner 
of Inland Revenue. (S.C. Wanganui. 1959. September 29. 
Hutohison A.C.J.) 

Dealings with Trust Property-Non-trustee Insestment- 
Principles whereon Court will Authorise Same-Trust Instrument 
Silent anp to cm!/ ” Contrary Intention “-Meaning of ” Expedient” 
-Trustee Act 195G, s. 64. Section 64 of the Trustee Act 1956 
extends to the authorizat,ion of a non-trustee investment, 
such as, for instance, the purchase of a house to be occupied 
by a beneficiary or beneficiaries, or (as in the present case) 
the lending of money ou a second mortgage. An investment 
which would normally be beyond the powers of a trustee may 
be authorized, if the raquirements of the section are duly met 
in other respects. If the “ trust instrument “, within the 
meaning given to that term by s. 2 (4) and (5) of the Trustee 
Act 1956, is silent as to any contrary intention as to the 
investment of trust funds on statutory trusts, as in the case 
of the estate of an intestate, where the trust instrument is the 
Administration Act 1952, there is no ground for suggesting 
thet that statute contams any expression of 8, ” cont,rsry 
intention “. The word “ expedient “, as used in s. 64 (1) 
does not require the Court to be satisfied that the transaction 
is expedient or advantageous in the interests of each and every 
beneficiary considered separately. The Clourt must take into 
consideration the interests OF all the beneficiaries, and, upon 
a broad and commonsense view of the matter, must be able 
to conclude that the proposed transaction can fairly be said 
to be expedient for the trust as a whole. In this case, the 
Public Trustee as administrator of an intestate estate, applied 
for authority to lend a sum of $400 to the widow of the deceased 
out of moneys held in trust for her infant daughter and only 
child, six years of age. The daughter’s share (2719 5s. 9d.) 
was invested in the Common Fund of the Public Trust Office, 
earning interest at 4 per cent. per annum, and was held on the 
statutory trusts set forth in s. 57 of the Administration Act 1952. 
Thus, in addition to the daughter herself, the widow and the 
parents of the intestate had contingent interests in the fund. 
The widow bought a section for 2650 and built thereon a house 
costing E4,OOO. She provided $1,100 out of her own moneys, 
mortgaged the property to the State Advances Corporation 
for $2,420 (net E2,250), and borrowed 2250 from a relative. 
The proposed loen of $400 was intended to be applied in re- 
paying the loan of e250 and providing furnishings for the home, 
and w&s to be secured by way of second mortgage on the 
property, with 8 provision enabling the Public Trustee to set 
off the daughter’s maintenance against the interest. Held, 
1. That the proposed loan would be adequately secured and 
any possible detriment to contingent beneficiaries was so 
remote and unlikely that it could properly be ignored. 2. That, 
in the circumstances, the transaction could be regarded as 
being “ expedient ” in terms of s. 64 (1) of the Trustee Act 1956, 
and, as there w&s nothing unreasonable in exposing the con- 

tingent beneficiaries to a negligible risk for the sake of giving 
Borne necessary assistance in the provision of a home for the 
daughter, an order should be made authorising the proposed 
loan. In re Dawson (deceased). (S.C. Christchurch. 1959. 
September 24. F. B. Adams J.) 

WORKERS’ COMPENSATION. 
Assessment of Compensation-Compen.sation paid but Wwker 

claiming Inca,pacity occurred Earlier than Date from which 
Compensation calculated-Evidence showing Pais, felt at Earlier 
Date--Compensation payable for Total Incapacity from D&e 
when Worker ceased work with Dejendatit until He began Work 
with New Employer and on ,Quc&-Schedule Basis thereajter- 
Workers’ Compensation Act 1956, se. 14, 30. Liability jw 
Compensation-Penal Compensation- Worker on resumi~ Work, 
given Notice on His Refusal to give Employer complete Discharge 
-Employer’s Intention to continue 1Ywlcer in Employmetit as 
restricted by Medical Certificate- Worker ” actually returned to 
work “-Penal Compensation not payable-Wwkers’ Compema- 
tiom Act 1956, 8. 30 (5). On or about August 9, 1957, M. 
suffered an accident to his back but continued working though 
the pain did not completely disappear. While working on 
October 31, 1957, on similar work, the pain became severe 
and he told his employer about it. On November 2, he sought 
medical advice, end then ceased work. He did not recommence 
until January 13, 1958. The defendant paid M. weekly 
compensation (as in respect of an accident occurring on 
October 31, 1957) from the time when he went off work on 
November 2, 1957, until he resumed work on January 13, 1968. 
When M. refused later to give the defendant a receipt in full 
settlement of all claims arising out of the accident on October 31, 
1957, M. gave him notice and paid him a week’s wages to 
February 5, 1958, in lieu of notice. The defendant alleged 
that no accident ceusing M.‘s disability had occurred on 
August 9, 1957. M. claimed compensation from the defendant 
as from August 9, 1957, and 8 further sum by way of penalty 
under 8. 30 (5) of the Workers’ Compensation Act 1986. 
Held, 1. Thet, while it was open to the employer to deny the 
happening of the accident on August 9, 1957, although he had 
paid compensation to M., the evidence showed that the incident 
on that date deposed to by M. did occur and the pain he then 
felt continued until October 31 when there was an exacerbation 
of the pain due to the nature of his work. 2. That M.‘s 
permenent incapacity for work from November 2 resulted in 
part from the accident of August 9 and the exacerbation of 
pain caused at work on October 31, and it was in part due QJ 
the progressive nature of the condition affecting his back, 
and he was entitled to compensation. 3. That M. wm entitled 
to receive compensation for total incapacity for the period 
between February 5, 1958, and July 14, 1958, when he began 
work with his new employer. 4. That M., in respect of his 
permanent disability, should receive compensation as from the 
time of commencement of work on July 14, 1958, in a lump- 
sum payment on 8 quasi-schedule basis of 15 per cent. of total 
incapacity, and not on a loss-of-earnings basis. 5. That, on 
January 13, 1958, M. ” actually returned to work ” within the 
meaning of that phrase in s. 30 (1) (a) of the Workers’ Com- 
pensation Act 1956 ; and it wes then the defendant’s intention 
to continue M. in employment throughout the period of two 
months during which his ambit of employment was restricted 
under his medical certificate ; 
claim under s. 30 (5) failed. 

and that, consequently, the 
(MoDougal v. Singer Manu- 

factwing Co. Ltd. 1931 S.C. (Ct. Sess.) 47; 23 B.W.C.C. 616, 
referred to.) Marshall v. Duffield. (Comp. Ct. Christchurch. 
1959. August 10. Dalglish J.) 

Accident arising out of and in the Course of the Employment- 
Hernia-Statutory Conditions for Compensation-Herr& such aa 
to cause, at the Time qf the Injury, Disability immediately rendering 
Worker ilzcapable of performing Nwmal Work-Workers’ Com- 
pensation Act 1956, 8. 18 (1). In a case of a clinical hernia 
appearing to have occurred for the first time which is not a 
case of aggravation of a pre-existent hernia, there must be 
proof that the hernia is of a disabling character. To come 
within 8. 18 (1) (a) of the Workers’ Compensation Act 1955, 
the hernia must be such as to cause, at the time when the 
injury occurs, disability immediately rendering the worker 
incapable of performing his normal work. 
Line Ltd. [1954] N.Z.L.R. 471, followed. 

(Tompkins v. Port 
Croabie v. Empire 

Rubber Mills Ltd. [1952] N.Z.L.R. 332, referred to.) In the 
present case, it was held that, as the worker continued working 
without interruption for about half-an-hour after the time of 
the strain, the cessation of work at that time was not evidence 
of disablement caused by the occurrence of a hernia b&-an-hour 
earlier, and that, therefore, the statutory conditiona had not 
been satisfied. Kellerman v. &l&h and Milot. (Comp. Ct. 
Auckland. 1959. July 30. Dalglish 5.) 
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BROADCASTING OF PARLIAMENT. 
The Prime Minister’s Powers. 

By A. G. DAVIS. 

On at least two occasions during the latter end of the 
session of Parliament recently concluded, the question 
of the authority of the Prime Minist,er over the broad- 
casting of proceedings of the House has been raised. 
On t’he first occas’on,l the normal hour for the cessation 
of broadcasts, viz., 10.30p.m., having arrived, the 
senior Opposition Whip, the member for Ashburton, 
noting that the proceedings were still being broadcast,, 
rose to a point of order and said he would like to know 
why the House was being kept on the air after 10.30 p.m. 
The Prime Minister replied : “ It was my special 
order that the broadcast be continued because of the 
importance of the debate “. After a request by the 
Leader of the Opposition that the Prime Minister 
would reverse his order, Mr Nash continued : “ It is 
a standard procedure of this House that the Prime 
Minister is in charge of the time in which the proceedings 
of the House shall be broadcast. . . . The House 
will continue on the air until a different instruction is 
given in accordance with ordinary practice “. 

On the second occasion2 at about 10.20 p.m. the 
Leader of the Opposition asked if the Prime Minister 
would have the broadcasting time extended in view of 
the importance of the debate (on the Police Offences 
Amendment Bill). The Prime Minister replied that 
he would determine what to do “ when it is time “. 
After 10.30 p.m., though no announcement had been 
made, proceedings of the House were still being broad- 
cast. 

The broadcasting of parliamentary proceedings in 
New Zealand is something which just happened, with 
little regaId to the constitutional and legal questions 
raised thereby. 

Broadcasting of proceedings of the House of Repre- 
sentatives began in March, 1936. During the election 
campaign of 1935, the Labour Party declared that, 
.if it was returned to power, it would make provision 
for the people to hear discussions in Parliament on 
national questions. The Labour Party, having been 
returned to power, carried out its promise by equipphig 
the House of Representatives for broadcasting in the 
interval between the election in November, 1935, and 
the assembling of Parliament in March, 1935.3 

There does not appear to be any official-or indeed, 
unofficial-record of the persol! by whose authority 
the necessary work of wiring the chamber, installing 
,the microphones and in general arranging for the 
broadoasting was done. It may well have been that 
-Mr Speaker, by virtue of the authority vested in him 
by Standing Order No. 3994 gave the necessary authority 
for the work to be done. If so, there is no official 
record of any such authority having been given. In 
any event, it is doubtful whether that Standing Order 
would apply to the particular circumstances. Not 
only was the House not in Session between November 

1 ‘New Zealand Herald, October 15, 1989. 
p New Zea,land ‘Her&i, Oct,ober 22, 1959. 

1 See T. D. H. Hall, “ Broadcasting Proceqdings in the .New 
Zealand Parliament “, in 5 Journal of the Society of Clerks-af- 
the-Table in Empire Pnrliaments (1936),. 80. 

1935, and March, 1936. It had been dissolved and 
the then Speaker, Sir Charles Statham, had not sought 
re-election in 1935. Certainly, by reason of the 
provisions of s. 16 (2) of the Civil List Act 1920, the 
Speaker at the time of the dissolution was deemed to 
be Speaker until the first meeting of the next Parlia- 
ment, but that provision was stated to be “ for all 
purposes of this section “. The section referred only 
to the sa.lary of the Speaker and did not extend the 
authority of the Speaker to such questions as are 
envisaged in the Standing Order mentioned. 

The only official reference to the fact that proceedings 
of the House of Representatives are broadcast is to be 
found in Standing Order No. 394 (l), which reads : 
“If at any sitting of the House . . . any Member 
shall move that strangers be ordered to withdraw, 
such Motion . . . shall be put forthwith without 
amendment or debate allowed, and upon the carrying 
thereof all strangers shall be ordered to withdraw. 
In such case the broadcasting of proceedings shall be’ 
discontinued during the period for which strangers are 
excluded “. 

In the absence of any authoritative statement of the 
position, the claim of the Prime Minister to be the 
sole arbiter of when proceedings of the House shall be 
broadcast can be examined from three angles : first, 
the general principles applicable ; secondly, previous 
practice in New Zealand ; and thirdly, proceedings in 
other Commonwealth Legislatures. 

The first general principle to be borne in mind is 
that, in essence, the House of Representatives is a 
meeting of certain selected persons. Like every other 
group of persons meeting together, it has the power 
to choose its own procedure and, to a very large extent, 
it has chosen its own procedure. There results the 
body of rules known as Standing Orders which the 
House is free to amend at any time. From this it 
follows that if there is some aspect of procedure not 
governed by some rule or another it is for the House 
as a whole, by a majority vote of course, to decide 
what procedure shall be followed. 

Another genera’1 principle which is applicable relates 
to the law of defamation. Some years ago the present 
writer had occasion to consider the effect on the law 
of defamation of the broadcasting of proceedings in 
Parliament .5 The conclusion reached was that it was 
a matter of doubt whether a member of Parliament 
whose speech was broadcast enjoyed the absolute 
privilege which, by virtue of the Bill of Rights, attaches 
to his words when they are heard only within the 
chamber. Similarly, he was of the opinion that the 
broadcasting authority did not enjoy absolute privilege 

’ S.O. No. 399 reads : “ Subject to the right of the Govern- 
meat to control expenditure with respect to the Legislative 
Denartment, and t,he Estimat.es relatine thereto. and to the 
p&visions of any Act of Parliament, the zontrol aid ctdministra- 
tion of the whole of the Parliamentary Grounds and other 
erections thereon , . . shall be vested in Mr Speaker on behalf 
of the House, whether the House be in Session pr otherwise “. 

3 “ Parliamentary Broadcasting and the Law of Defamation ” 
(.1948), 7 Unicemify of Toronto Law JOUTM~, 385. 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PIJRPOSES Box 5006, Lambton Quay, Wellington 

The New Zeeiaud Crippled Childreo Society was formed In 1036 to take 
09 the cause of the crippled child-to act aa the guardlae of the orlpple, 
and fight the handlcalx+ under which the arippled child Lrboars; to 
endeavour ta obviata or minlmize hh disbility, and generally to bring 19 BRANCHES 
within the reach of every orl9pls or potential cripple prompt and 
efficient treatment. THROUGHOUT THE DOMINION 

IT8 POLICY 

(a) To provide the 8ame opportunity to every crippled boy or girl aa 
that ofIixed to phynically normal children,; (b) To foster vocational 
treiuing and placement whereby the handicapped ma 
supporting inetesd of being 8 charge upon the commun i” 

be made self- 
ty ; (c) Preveu- 

tio9 in advance of crippling conditions IM a major objective ; (d) To 
wage war on irfantlle paralysis, one of the principal causea ofcrippllng ; 
(e) To maintain the closest co-operation with State Departments, 
Hospital Boards, kiudred Societies, and assist where possible. 

It is considered that there are approximate1 
tn New Zealand, and each year adds a nom ti 

6,000 crtppled children 
er of new 08888 to the 

thoueande already being helped by the Society. 

Members of the Law Society are invited to bring the work of the 
N.Z. Crippled Chlldren Soofety before clients when drawing np wills 
and advising regarding bequests. 
gladly be given on application. 

Any further information will 

MR. 0. MEACHEN. Saaretarg. Executive Counsil 

EXECUTIVE COUNCIL 

SIB W NORWOOD (President). Mr. Q. H. HANSARD (Chairman), 
SIR JOHN ILOTT (Deputy Chairman), Mr. H. E Yonno, J.P., lfr. 
ALBKAND~I C~ILLIEB, Mr. L. SINCLAIR TBOI~PPBON, Mr, FRANK R. JoNI~~, 
Mr. Ema hf. HODDlaR, Mr. WYVERN B. HUNT. SIR ALWAND= 
ROBERT& Mr. WALIER if. Noawoon. Mr. J. L. SUTTON, Mr. a. J. 
PUK, Dr. Q. A. Q. LIINNANE, Mr. L. 0. E. STEVEN, MR. B. PINDEE, 
Mr. F. CAIIPBIRL-SPRAT% 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Branch sdmG.e~a ite own Fti) 

AuOKLAND ...... P.O. Box 2100, Auckland 
CANTBEBURY AND WEST COAST ’ ‘P.O. Box 2035, Chrietehuroh 
Sovr~ CAKTERBUR~ ...... P.O. Box 126, Timuu 
DUNIDIN .......... P.O. Box 483, DunediD 
QISBOBNB ........ . P.O. Box 16, Qlnborne 
HAWKI~ BAY ....... P.O. Box 377, Napier 
NIZLLBON .......... P.O. Box 188. Nelson 
NB~W PLYYOUTH .... P.O. Box 324, New Plymouth 
NORTH OTAGO ........ P.O. Box 304, Oamaru 

YANAWATU ...... P.O. Box 299, PalmeratonNortb 

lltARLBOROUGH ........ P.O. Box 124, Blenheim 
SOUTH TARANAKI ...... P.O. Box 146, Hawrar 
8OUTEAND ........ P.O. Box 160. Il~vero~plll 
STRATFOBD ........ P.O. Box 83, Str.stford 
WANQANUI ........ P.O. Box 20, Wsnsrnul 
WAIRAFUA ........ P.O. Box 126, Masterton 
WXJLLINOTON ...... P.O. Box 7821, Wellington. 1.4 
TAURANQA ........ P.O. Box 340, Taurnn~ 
COOK IgLANDS C/O MB. ELSIE HALL, ULAND Y~RCHANT~ LTD., 

IhOtollg~ 

OBJECTS : The principal objecte of the N.Z. Federa- 
tion of Tuberculosis Associations (Inc.) are es follows : 

3. To provide and raise funds for the purposes of the 
Federation by subscriptions or by other means. 

1. To establish and maintain in New Zealand a 
Federation of Associationa and persons interested in 

t 

4. To make a survey and acquire accurate informr- 

the furtherance of e campaign against Tuberculosis 
tion and knowledge of all matters affecting or con- 
oernin$ the existence and treatment of Tuberculosis. 

2. To provide supplementary asaistanoe for the benefit, 
comfort and welfare of persons who are suffering or 
who have suffered from Tuberculosis and the de- 
pendante of such persons. 

I 

5. To secure co-ordination between the public and 
the medical profession in the investigation and treat 
ment of Tuberculosis, and the after-care and welfare 
of 9emons who have mffered from the said disere. 

A WORTHY WORK TO FURTHER BY BEQUEST OR GIFT 
i%fsmbers of the Law $ociety are invited to bring the work of the Federate before client8 
when drawing up wills and giving a&n& on bequeste. Any further information wiJl ba 

gkdy gioen on appldiQn to :- 

HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON 0.1. 

Telephone 40-959. 

OFFICERS AND EXECUTIVE COUNCIL: 

Pm&dent : C. Meagken, Wellington. W. R. Sellar, Otago. A. 8. Austin, Palmersm NW&. 

Executive : C. Meachen (Chairman), Wellington. L. V. Farthing, South Cafiterbury. 

Dr. J. Connor, Ashburton Towll and County. 
C. M. Hercue, Southland. 

H. J. Gillmore, Auckland. 
L. Caue, Taranaki. 

C. A. Rattray, Canterbury and West Coast. 
A. T. CarroZZ, Watioa. 

R. A. Keeling, Gisborne and East Coast. 
A. J. R&ff, Wanganui. 

L. Beer, Hawke’s Bay. Hon. Treasurer : H. H. MGkw, Wet&gton. 

Dr. J. Hid&&tune, Nelson. Hon. Ssorstary : M&S P. Morton Low, W&i-. 
A. D. Lewis, Northland. Hoon. Soldor : H. 1. Anderson, WeUiqton. 
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A Gift now. . . 
TO THE 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

- decreases Death Duties. 

-gives lifetime satisfaction to the donor. 

THE Y.M.C.A. provides mental, spiritual and physical 
leadership training for the leaders of tomorrow - the 

boys and young men of today. Surely one of the most 
important objectives a donor could wish for. 

The Y.M.C.A. is established in 16 centres of N.Z. and 
there are plans for extension to new areas. Funds are 
needed to implement these plans. 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

Unfortunately, heavy duties after death often mertns 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the lays of friendship and 
service. 

that charitable bequests cannot be fulfilled. But there is 
a solution, a gift in the donor’s lifetime diminishes the 
net value of the estate - and the duty to be paid. 
It also gives immediate personal satisfaction- another 
woithy objective. 

* OUR AIM as an Undenominational lnter- 
national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 

&nerat gi& or bequats 8hou.@ be mad.8 to- 

THE NATIONAL COUNCIL, 

Y.M.C.A.‘s OF NEW ZEALAND, 

2’76 WILLIS STREET 

On a local basis, they should go to the local Y.M.C.A. 

GLVTS may be marked for endowment or general purposes. 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED L50,OOO before the proposed 
New Building can be commenced. 

Usnrr;Z zTAw, 
. . . ., 

5, &XtkTO:t &fS64 
W&7@% 

President : 
Her Royal Highness. 
The Princess Msraaret. 

Pairon : 
Her Majesty Queen Elnabeth. 
the Queen Mother 

N.Z. President Barnardo Hcl!~er~ 
Lawuc: 

OBJECT 

“ The Advancement of Chriat’n 
Kingdom l~no~g Boys and the Pro- 
motion of Habita of Obtiisnce, 
Reverence, Disciplioe, Self Respect, 
and all that tends tow,ards a true 
chriatian YanlinceB.” 

DR, BARNARDO’S HOMES 
Charter : “ No Destitute Child Ever Refused Ad- 

mission.” 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifta and Legacies. 

Founded in 18834e first Youth Movement founded. 

Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
412 in the Juniors-The Life Boys. 

1%Hinthe Seniors-The Boys' Brigade. 

A character building movement. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various witlks of 
life. 

LEGACIES AND BEQUESTS, NO LONQEB SUBJECT 
TO SUOOESSION DUTIES, QRATEFDLLY RECEIVED. 

Ltmdun Headquarters: 18-26 STEPNEYCAUSEWAY, E.l 
N.Z. Heudqzuwtcrs :62 !I!HE TERUCE,WELLINQTON. 

FORM OF BEQUEST: 

*’ I GIVE AND BEQUEATH unto the Boy@’ Br&ada. New 
wand Dominion Camoil Incorporated, National chunbsn. 
22 cuetombouec Qua Welltneton, for the gend pnr~ae of the 
Brigade, (km iwrl c&z&& af k%=U OT &wti) sod 1 biract bt 
the receipt of the Secretary for the time being or the noetpt of 
any other pcopcr offlam of the Brieada ohall be a good and 
suffialent dimhuge for th8 We/* 

For h&f-, wit4 to- 
TEE SBQBETABY 

P.O. Box 1408, WELLIIGTOI?. 
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in respect of any defamatory statement made by a 
member, which was broadcast. These conclusions 
depend largely on the question whether the broad- 
oasting of proceedings has been authorized by the 
House itself. 

Section 18 of the Defamation Act 1954 provides that 
any person who is a defendant in any civil or criminal 
proceeding commenced or prosecuted in respect of the 
publication of any report, paper, votes or proceedings 
by that person, or by his servant, by or under the a,uthority 
of the House of Representntivles,6 may bring before the 
Court . . . a certificate under the hand of the Speaker 
of the House stating that the report . . . TVBS 
published . . . under the aut,hority of the House of 
Representatives. 

The Court shall thereupon immediately stay the 
proceeding, and the proooeding shall be deemed to be 
finally determined. 

In other words, the section gives to a defendant an 
absolute privilege in respect of the publication of its 
proceedings if that publication has been authorized by 
the House. 

The word “ publica,tion ” is not defined in the 
Defamation Act. At common law, for the purposes 
of the law of defamation, it has been stated to be : 
Cc The making known of the defamatory matter after 
it has been written to some person other than the 
person of whom it is written “.7 This refers, of course, 
to the case of defamation in writing. Gatleya says : 
“ Publication is effected by any act on the part of the 
defendant which conveys the defamatory meaning of 
the matter to the person to whom it is communicated “. 
Furthermore, the English Defamation Act 1952 provides: 
“ For the purposes of the law of libel and slander, the 
broadcasting of words by means of wireless telegraphy 
shall be treated as publication in permanent form “. 
There is no corresponding provision in the New Zealand 
statute because, in this country, the distinction between 
libel and sla’nder has, for civil purposes, been abolished. 

In the light of the foregoing authorities, it can hardly 
be doubted that the broadcasting of parliamentary 
proceedings does constitute publication. That 
publication enjoys absolute privilege only if it is done 
by or under the authority of the House of Rcpre- 
sentatives. The authority of the Speaker or of the 
Prime Minister is not sufficient. To give the Broad- 
casting Service the necessary immunity, quite spart 
from any privilege accorded to members of Parliament, 
nothing short of a resolution of the House is required. 

It is somewhat difficult to determine, from previous 
practice in New Zealand, whether the hours during 
which Parliament is broadcast is a question to be 
decided by the Prime Minister, whether it is a matter 
for the Speaker or whether it is a resolution of the 
House which is needed. 

When parliamentary broadcasting was first intro- 
duced in 1936, it was limited to certain portions of the 
proceedings. The then Prime Minister annourmed to 
the House that it was proposed to broadcast speeches 
on legislative proposals of considerable importance.9 
Thereafter, on oaoh occasion during the Sossion when 
--._ 

@ The writer’s italics. 
’ Per Lord Esher M.R., in ZWlmm v. Hill [1891] 1 Q.B. at 

p. 527. 
8 aatley 0% Libel and Slander, 4th ed. 85. 

9 see Hansard, 1936, Vol. 244, 66. 

_~___._~_ __ - 

the debate on any Bill was to be broadcast, the Speakcr 
announced that fact to the House.10 

It would appear that during the following Session 
the whole of the proceedings of the House were broad- 
cast as one reads of a complaint by the Prime Minister 
that the Opposition, with its fewer numbers, got 
proportionately more time on the air than the Govern- 
ment with its majority. 

During the 1938 Session, the question of privilege 
had occurrod to at least one member. The member 
for Stratford asked the Primo Minister whether, in 
view of the wide publicity given over t,he air to parlia- 
mentary debates, he would consider an amendment 
of the Standing Orders or an alteration of the law of 
libel so as to protect persons from being subjected to 
slanderous or defamatory criticism of their conduct 
and reputation when those persons had no opportunity 
of replying over the air. The Prime Minister (Mr 
Savage), after referring to freedom of speech in the 
House as being a hard-won liberty, replied that it 
might be desirable to consider the matter when Standing 
Orders were under review.11 

During World War II, certain difficulties arose by 
reason of the fact that it was appreoiated that remarks 
by members might be of use to the enemy. The 
Speaker appears to have taken it upon himself to 
decide what should be broadcast and said : “ -All I can 
do is to decide what shall be broadcast “.I2 But the 
acting Prime Minister said, in reply to a question, 
that it’ was not proposed to interfere with the recognized 
procedure of broadcasting proceedings of Parliament. 

The House wa,s, however, consult,ed on the question 
whether a debate on the war situation should not be 
broadcast. On March 19, 1942, the Prime Minister 
moved that the debate on the motion for the adjourn- 
ment in order to discuss the war sitJuation be conducted 
off the air. The motion was agreed to.13 

In the following year, a discussion arose on the 
time when the evening adjournment should be taken. 
It was desired that the adjournment should be taken 
at the same time a,s the nDwlv-instituted broadcasts 
to the Pacific. The Prime Minister said he left it to 
the Speaker. to make arrangements regarding the time 
of adjournment so that the broadcasts to the Pacific 
would not be interfered with by the broadcasting of 
proceedings in Parliament.14 

In the same year, interruptions to the electric-power 
supply raised the question of Parliament sitting during 
the peak hours. On this occasion the Minister of 
Industries a’nd Commerce consulted the House, which 
agreed to adjourn at a.n hour which would coincide 
with peak-loading.15 

In 1945, the Prime Minister suggested to the House 
that certain proceedings should not be broadcast. 
The House agreed t’o this course.ls 

After the publication of t,hc writer’s article mentioned 
above,17 several members raised the question of the 
extent of parliamentary privilege when proceedings 

lo See, for example, the debate on the Broadcasting Bill. 
Hansard, 1936, Vol. 245, 731. 

I1 Hansard, 1938, Vol. 253, 389. 
I2 Hansard, 1941, Vol. 259, $32. 

I3 Haward, 1942, Vol. 261, 88. 
I4 Hansard, 1943, Vol. 262, 516. 
I5 Hansard, 1943, Vol. 262, $71. 
I6 Hansard, 1946, Vol. 268, 823. 
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were broadcast. The Prime Minister said that the 
Covcrnmcnt would bring down legislation to deal with 
t.he matter. He sa,id that some amendment to Standing 
Orders might be necessary and that the whole question 
of the broadcasting of Parliament might ha.vc to be 
reviewed.ls hTothing, however, was done. 

-4 possible clue as to the authority under which 
broadcasts were continued after the normal hours is 
to be found in a question in July, 1948, by a member 
of the Opposition who inquired why proceadings wore 
being broadcast after 10.30 p.m. He directed attention 
to the fact that the Prime Minister was speaking at 
the time. The answer was given by the Minister in 
Charge of Broadcasting who said that t#he broadca.st 
had been continued through a misunderstanding. He 
added : “ When the House is to sit beyond 10.30 p.m. 
the Broadcasting Service Officer takes the precaution 
of warning the authorities that unless special instructions 
are received, the broadcast will cease at 10.30 p.m.“. 
He did not say, however, who gave the special instruc- 
tions.lg 

Two later happenings in the House do hint at the 
possibility of the authority being that of the Prime 
Minister alone, but the precedents are by no means 
clear. 

During the debate on the Police Force Amendment 
Bill in May, 1955, the Leader of the Opposition asked 
the Prime Minister, when the House re-assembled in 
the evening, whether he (the Prime Minister) would 
continue the broadcast of proceedings until midnight. 
The Prime Minister at that stage replied hhat he would 
have to look into the precedents. He understood 
that programme arrangements had been made for the 
period after 10.30 p.m. Later in the evening, the 
Prime Minister said that he had arranged with the 
Minister of Broadcasting for the hours to be extended 
until 11.30 p.m.20 

This answer would suggest that the Prime Minist.er 
wa.s more concerned with the technical difficulties of 
extending the broadcasting hours than with any 
prerogative powers ha might have had to extend them. 

When the National Service Registration Bill was 
being debated in September, 1958, the Prime Minister 
said : “ I should like to a,nnounce that I have 
instructed that the ra,dio shall go on until midnight 
and that the House will adjourn without any urgency 
being taken “. Mr Speaker then said : “ Is it the 
pleasure of the House that this course should be 
followed 1 There would appear to be no objection “.21 

The Speaker’s question is equivocal. It is not clear 
whether he was seeking the pleasure of the House on 
the question of the extension of broadcasting hours or 
on the question of the adjournment or on both. On 
the not unreasonable assumption that the Speaker 
was taking the pleasure of the House on the question 
of the extension of the broadcasting hours, it can be 
said that this is a precedent for the question of broad- 
casting hours or broadcast, or no broadcast being one 
_ _-~.-~_ 

17 see footnote 5, slcp-cz. 
I8 Hansard, 1918, Vol. 280, 268. 
18 Hanaard, 1948, Vol. 280, 576. 

LO Hansard, 1955, Vol. 305, 771. 
21 Hansard, 1958, Vol. 318, 1827. 
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for the House as :I’ whole and not for the Prime 
Minister alone, though the Prime Minist,er might be 
roasonably certa.in that, as he commands a majority 
in the House, any proposal he made for the extension 
of broadcasting houss would receive the approval of 
t,hc House. 

The constitutional position regarding broadcasting 
of parliamentary proceedings in New Zealand is by no 
means c1ea.r. It cannot be said, as the Prime Minister 
has claimed, that it lies within his solo authority to 
say to what hour the broadcasting of proceedings shall 
continue aftor 10.30 p.m. The established practice 
being to broadcast the proceedings from the time of 
assembly until 10.30 p.m. or 5.30 p.m. on Frida,ys. it 
would appear to be necessary for the House itself to 
decide whether, on any occasion during those hours, 
the proceedings should not be broadcast. It is sub- 
mitted that the House itself should similarly decide 
whethor broadcast,ing should be continued after 10.30 
p.m. 

When the broadcasting of parliamentary proceedings 
was introduced into the Australian Commonwealth 
Parliament in 1946, questions which have been left to 
chance in New Zealand were authoritatively settled by 
the Parliamentary Proceedings Broadcasting Act 1946. 
Constitutionally, the most important section of the 
Act provides that no proceeding, civil or criminal, 
shall lie against any person for broadcasting or re- 
broadcasting any portion of the proceedings. The 
law of defamation cannot apply to those persons. 

But details, left to chance in New Zealand, are also 
provided for. As proceedings of the two chambers, 
the Senate and the House of Representatives, are 
broadcast, the Act provides for the appointment of a 
Parliamentary Joint Committee on the Broadcasting 
of Parliamentary Proceedings. It consists of the 
President of the Senate, the Speaker of tho House of 
Representatives, two senators and five members of 
the House of Representatives. The Committee, 
which is re-appointed at the commencement of the 
First Session of every Parliament, is empowered to 
consider and specify, in a report presented to each 
House, the general principles for determining the days 
and periods for broadcasting the proceedings of the 
Senate and the House of Representatives. Upon 
adoption of the report by each House, the Committee, 
or a sub-committee to which it may delegate the power, 
then determines such days and periods. 

Both Houses have adopted reports of the Committee 
which has la’id down, a,s one ,general principle, that the 
broadcast shall cease when the adjournm:nt is moved 
by a Minister in the House being broadcast or at 
11.30 p m whichever is th: earlier.22 Thus no qusstion 
of extansion of time can arise. 

Australia drew, to some extent, on New Zealand 
experience when it decided to introduce the broad- 
casting of Parliament. New Zealand might, at this 
stage, r&urn the complimern and, following the 
Australian pattern, determine, once and for all, 
questions on the topic which are now a matter of doubt. 

tP See 9. G. Turner, ” The ,4ustralian Parliament on t.he Air “, 
in I5 Journal of the Society of Clerks-at-the-Table in Empiw 
Parliaments (1946), 182. 
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FREEDOM OF THE BRITISH PRESS. 
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A Treasured Heritage of Great Traditions. 

By SIR LINTON ANDRIWS.* 

How free is the Press in Britain ? Is its historic 
freedom abused to any large extent ‘2 Or does the 
British Press deserve to be described, as it has been 
so often described and still is, as a most faithful watch- 
dog of the rights of the people ‘2 

Questions like these inevitably arise over a freedom 
that has become tradit’ional. An author of Yorkshire 
blood who made his reputation in India, no less a 
person than Rudyard Kipling, gave us a timely 
reminder : 

“ All WC have of freedom-all WC use or know- 
This our fathers bought for us, long and long ago.” 

This is certainly true of the freedom of the Press. 
Censorship was relaxed in Britain after the Revolution 
of 1688 and abandoned in 1693. By the time of 
Junius, who wrote the famous letters in the Public 
Advertiser from 1769 to 1772, a leading thought of his 
was probably that of a multitude of intelligent men : 
“ Let it be impressed upon your minds, let it be instilled 
into your children, that the liberty of the Press is the 
palladium of all the civil, political and religious rights.” 

FOUNDERS’ SACRIFICES. 

But after many generations, when the glol*y of one 
generation has become routine in another, we are apt 
to take for granted, like the air we breathe, the rewards 
for the battles fought by our forefathers. Though we 
are great newspaper readers in Britain, it is rarely 
that we reflect upon the heroism, the sacrifices, the 
sufferings by which our forefathers established the 
rights now enjoyed by our newspal:cr proprietors and 
journalists. If tho freedom of the Press is ment’ioned 
it is as often as not, in a complaint that some newspaper 
has misused it. 

That in itself is a tribute to this freedom long enjoyed, 
an implication that it ought to bc regarded as a sacred 
trust. Sir Winston Churchill, in his “ History of the 
English-Speaking Peoples “, referred to the &freedom 
of the Press as one of the great principles with a 
distinctively English character. There it was, ranked 
in an eloquent preface with Parliament, trial by jury 
and local government by local citizens. Much 8s we 
honour these insGtutions, they are never free from 
criticism. Parliament and local government live and 
thrive in the very atmosphere of alterca,tion, both 
within and from without. There arc critics who arc 
far from certain that trial by jury always works as 
well as wo think. So WC need not be surprised, and 
we British journalists ought not t.o be incensed, if our 
professional freedom is from time to time called in 
question and re-examined. 

Let us define our terms. The freedom of the Press 
means t’he right to print books, newspapers, pamphlets 
or any other printed matter without getting Govern- 
ment permission first. Ours is not a controlled Press. 
A newspaper is not told by the ruling authority what 
-- 

* Editor of “ The Yorkshire Post “---one of England’s 
lseding provincial daily newspapars, and Chairman of the 
United Kingdom Press Council. 

line to take about the Royal family, the Government, 
Parliament,, the local authority, Mr. Nehru, the Panchen 
Lama, Chou En-lai, Krushchev or anybody else. An 
editor may say what he pleases on these and any ot,her 
subject, as long as he obeys the laws of the land, which 
include the laws of defamation, blasphemy, contempt 
of court, copyright and official secrets. 

It is sometimes thought that journalists have special 
privileges that ordinary people do not possess. The 
idea ha,s arisen perhaps from different meanings of the 
same word. Newspapers arc allowed to print fair 
reports of public meetings, Parliamentary proceedings 
an d proceedings in the law courts (with certain 
exceptions) without exposing themselves to the risk of 
damages for libel if t,hey report defamatory statements 
used on those occasions. 

RESPECT FOR TRUTH A4~~ JUNTICE. 

The legal term for this protect’ion is privilege. It 
does not mean that the journalist has some except,ional 
advantage for his own sake, a priviloge in the common 
non-legal sense. The freedom of the Press is an aspect 
of the freedom of the subject, the freedom of everybody, 
Permission to report public meetings, law court proceed- 
ings and so fort,h is intended to benefit all. It arises 
out of a respect’ for truth and just’ice and the need of 
the community that on certain occasions pooplc shall 
be able to speak and writo with freedom unhampered 
by the slightest fear, real or imagined, that they may 
be called to answer at some future date in an ‘action 
for defamation because of what they ha,ve said. 

Some, of our politicians complain that the legal or 
technical meaning of the freedom of the Press is too 
narrow for controversy on the subject and that we 
ought to think of this freedom as including immense 
exploratory powers in public and private and immense 
opinion-forming powers. But all such arise from 
independence of Govsrnment control. 

Long before Carlyle hailed every able editor as a 
ruler of the world, “ being a persuader of it “, our 
elders had learned to take for granted the rich blessing 
of a free Press. It became a widely held belief that 
you had only to know the facts, utter them boldly, 
base t,hem on a reasonable policy, and sooner or later 
fair-minded men would all give you their support. 
Some of our statesmen spoke of the moral self-possession 
of the electorate. The underlying theory was that if 
people knew the truth they would decide rightly. 
In the light of this doctrine even a letter to “ The 
Times “, if it were fair and factual, was expected to 
work wonders. Sometimes it did. 

The Press was hailed as the Fourth Estate. 
termed it the “ stupendous Fourth Estate “. 

Carlyle 
But the 

long-established authorities could not repress their 
jealousy of this addition to the recognized powers of 
the land. Among the Lords Spiritual, the Lords 
Temporal and the Commons many bitter questions 
arose. Why should upstart journalists, mere scribblers 
of Grub Street, imagine they could understand public * 
problems quite as well as politicians did ? What 
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right had they to contradict and reprimand their 
governors and superiors 1 Why should t,he reader be 
encouraged to pay more attention to the printed 
opinions of some scurrilous hack than to what a states- 
man said in a long speech which was, alas, not always 
fully reported, and, if it was, did not always grip the 
attention of the reader ? Many politicians thought 
the Press must be put in its place and stamped on. 
Some politicians still t.hink so. 

Political rulers and other powerful interests are 
often tempted to let the public know only what they 
think it is good for the public to know. They may 
not wish to exercise an evil power over thought, but 
t,hey are prompted in the nature of things to suppress 
some facts and to colour others. Truth is still not to 
everyone all-powerful. Not every country has even 
the semblance of freedom. Propa.ganda did not die 
out entirely with the end of the Second World War, 
and it remains as true as ever that eternal vigilance 
is the price of liberty. 

STILL THE WATCHDOGS. 
So the watchdog of the Press still has plenty of 

barking and biting to do. I do not say that the dangers 
to be fought are all monstrous ir, their effect or that 
they all arise from evil design. Some of them arise 
from innocent misinforma,tion and poor thinking. 
Men who are cntrustcd with the spending of great 
amounts of public money may develop a megalomania 
in its use in the hope of adding grandeur to their state 
or city. It is in checking undue secrecy and scandalous 
misuse of power and in tho frankest exa,mination of 
political problems that the freedom of the Press is 
most conspicuously vindicated. 

But then the question arises : Granted that we need 
the watchdog of the Press, who is to watch the watch- 
dog ? How are WC to prevent the freedom of the 
Press from being an empty phrase, a pretext for selfish 
and callous kinds of money-making ‘1 Where you 
have freedom you are almost certain to have some 

. 
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people abusing it. A free Press develops a powerful 
influence, and not all newspaper owners and journalists 
will act at all times from the noblest motives. There 
may be unscrupulous methods of news-getting, perhaps 
intrusion into the private life of innocent citizens. 
Private profit may be put before public spirit. Serious 
mistakes may be made in the rush of reporting. 

VALUE OF THE PRESS COUNCIL. 

Some of the checks on the British Press have already 
been mentioned, notably the laws of libel and contempt 
of court. Grave injury done unfairly to a man’s 
reputation may be heavily punished. So may publica- 
tion of news which, though true, might tend to prevent 
a man charged with an offence from receiving a fair 
trial. 

Lesser offences can bc brought before the Press 
Council. This quasi-judicial body cannot impose any 
penalty except reprimands issued in its Press com- 
muniques and t,he Council’s annual reports. Such 
reprimands arc not taken lightly. No one in the 
newspaper world likes to bc pilloried for failing in the 
public spirit and deccncy which a journalist should 
possess. 

The suggestion that the Press has too powerful, too 
authoritarian an influence over our thinking draws no 
support from the wide contrast of opinions expressed 
in editorial columns. Tho British Press does not 
dictate opinion, but persuades as best it can amid 
continuous and intense discussion. Controversialists 
fight it out in the arena of debate, spoken and written, 
before the gaze of millions. And, as the saying has it, 
in t,he multitude of counsellors there is safety. 

My belief after a very long journalistic career is that 
on balance a free Press deserves its reputation as the 
Fourth Estate, and is of incalculable benefit to the 
people. It has its blemishes and blunders, but for 
any mistake it makes it gets a thousand things right, 
and its dominating characterist,ic is public spirit. 

“Public Company.“--” [There are] two sorts of 
corporations : a body corporate (by which is meant a 
chartered company, a statutory company, a body 
corporate at common law) and a public company, 
which t,erm a.ppears to have been intended to be a 
company incorporated by some public Act. Any 
compa,ny that is incorporated under the provisions of 
the Companies Act is a public company for this purpose, 
although thero may be species of public companies, 
that is to say, companies incorporated under the 
Companies Act which rank as private companies and 
have certain rights and privileges. In In re Lysyht 
[1898) 1 Ch. 115, Lord Lindlay, M.R., said, ’ I desire 
to add one word as to what is a public company. I 
thought that the meaning of a public company was 
settled as long ago as Macintyre v. Connell (1851) 
1 Sim. N.S. 225, and I take it, that any company 
registered under the Companies Act 1862, is a public 
company within the meaning of that expression in the 
Apportionment Act ‘.” I cannot see why, if it is a 
public company for the purposes of the Apport,ionment 

Act, it is not a company for the purposes of the 
Larcency Act .” Lord Goddard, C.J., in R. v. Davies 
[1955] 1 Q.B. 71, 76. 

Proceedings, Judicial or Executive.-“ The mere fact 
that there is a dispute and that witnesses may be 
called and heard does not of it’self show that the 
proceeding is judicial or that there is a lis between the 
parties. One has also to consider, as well as those 
matters, what the tribunal is actually doing. In this 
case it is deciding whether meat is fit for human con- 
sumption, a mat,ter to be dealt with by inspection, 
assisted in some cases by evidence which the party 
objecting requires to be called. In my opinion, that 
is not a judicial process but an executive act, and the 
justice in deciding it is really an agent of the executive 
and not a person exercising’judicial office, although he 
has to bring qualities of impartiality and fairness to 
bear on the problem.” Donovan J., in R. v. Cornwall 
Quarter Sessions [1956] 2 All E.R. 872, 875. 
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WELLINGTON DIOCESAN SOCIAL SERVICE COUIlCl1 OF THE 
SOCIAL SERVICE BOARD DIOCESE OF CHRISTCHURCH, 

INCORPORATED BY ACT OF PARLIAMENT, 1952 
Chairma% : REV. H. A. CEILDS. 

VICAB OF ST. MA~YSI, KAROILI. 
CHURCH HOUSE, l-78 CASHEL STREET 

CHRISTCHURCH 

Tmr Boaa~ solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies 
affilietid to the Board, namely :- 

All Saints Children’s Home, Palmer&on North. 

Anglican Boys Homes Society, Diocese of Wellington, 
Trust Board : administering a Home for Boys at “Sedgley,” 
Mast&on. 

Church of England Men’s Society : Hospital Visitation. 
“ Flying Angel ” Mission to Seamen, Wellington. 

Girls Friendly Society Hostel, Wellington. 

St. Barnabas Babies Home, Seatoun. 
St. Marys Guild, administering Homes for Toddlers 

and Aged Women at Karori. 
Wellington City Mission. 

ALL DONATIONS m BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequests 
subject to life interests, are es welcome as immediate gifts. 

IVordsn : The Right Rev. A. K. WARREN. WC., M.A. 

&&p of Chriatchzrrch 

Tha Council we6 constituted by a Private Act and amalga- 
mates the work previously conducted by the following 
bodias :- 

St. Saviour’s Guild. 
The Anglican Society of Friends of the Aged. 
St. Anne’s Guild. 
Christchurah City Mission. 

The Council’s present work is :- 
1. Care of children in family cottage homea. 
2. Provision of homes for the aged. 
3. Personal care of the poor and needy and rehabilita- 

tion of ex-prisoners. 
4. Personal case work of various kinds by trained 

social workers. 
Both the volume and range of activities will be ex- 

panded as funds permit. 

Full information will bc fur&h.& glad@ on application to : 

MRS W. G. BEAR, 
Hon. Se~6iurg, 

P.O. Box 82. LOWER HUTT. 

Solicitors and trustees are advised that bequests may 
be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 
to meet the wishes of testators. 

“I give and bequeath the sum of E to 
the Social Ssrvicc Council of ths Diocese of Christchurch 
for t.he general purposes of the Council.” 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 16,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven se&s in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support by 
large or small contributions the work of the 
Council, oomprised of prominent Auckland citizens. 

0 General Fund 

0 Samaritan Fund 

. Rebuilding Fund 

DIOCESE OF AUCKLAND 
Those desiring to make gifts or bequests to Church of Etaghnd 

Institutions and Special I%& in the Diocese of Auckland 
have for their charitable consid6ration :- 

Tbo Central Fund for Church Ex- 
tension and Home Mhuiou Work. 

The Cathedral BulldIng and Eu- 
dowment Fund for the new 
Cathedral. 

The Orphan Homo, Papatoetoe, 
for boys and sirls. The Ordiuation CandIdate Fund 

for a8&ting caudldates for 

Tho Henry Brett Pemorlrl Homo, 
Holy Orders. 

Takapuna. for &Is. The Maorl Mlssloa Fund, 

The Queen Vlatorla Soho01 for 
afroPI Qlrls, Psmell. 

Auaklaud City Mlsslon (Ins.) 
Qrey’s Avenue. Auckland. and 

St. Mary’s Homes, Otahuhu, for 
young women. 

also Selwyn Village. Pt. Chevalier 

StkoEb;p Soho01 for Boy& 

The Dlooecan Youth Couusll for 
su$y Schools and Youth The Mls~lons to Seamen-The Fly- 

lug Angel Mi&ou, Port of Auok- 
land. 

The Glrls’ Frlrodly Soolety. Welles- 
ley Street, Auckland. 

Th;u;arpy Depeudeutr’ Benevolent 

--------------_-------------- 

Enqui4G6s much w6lcomed : 

&fanagcme& : Mrs. H. L. Dyer, 
FORM OF BEQUEST. 

Sffirctary : 

‘Phone - 41-289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

Alan Thomson, J.P., B.Com., 
P.O. BOX 700, 

AUCKLAND. 
‘Phone - 41-934 

I QIVfi’ AND BEQUEATH to (e.g. The Central Fund of ths 
Diocese of Auckland of the Church of England) the 8um of 
E ..,_.,..,..,..........,......~...........,...... to bs used for ths general puTpo868 of such 

fund OR to be added to the capital of the Said fund AND I 

DECLARE that the official receipt of ths SscrCkrprr or Treamww 
for the the bsing (of th6 said Fund) shall bc a euffbimt die- 

ehargs t0 my trust668 for pay?nMt Of this 16gaCy. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicdtors, as Executors and Advisers, is directed to the claims of the institutions in this issue: 

BOY SCOUTS 
-- 

There are 4?,900 Scouts in New Zealand 
undergoing trammg in, and practising, good 
citizenship. They are taught to be truthful, 
observant, self-reliant, useful to and thought- 
ful of others, Their physical, mental and 
spiritual qualities are improved and a strong, 
good character developed. 

Solicitors are invited to commend this 
undenominational Association to Clients. 
The Association is a Legal Charity for the 
purpose of gifts or bequests. 

Official Designation : 

The Boy Scouts Association of New Zealand, 
159 Vivian street, 

P.O. Box 8355, 
Wellington, C.2. 

PRESBYTERIAN SOGIAL SERVICE 
Costs over E200.000 8 year to maintain 
18 Home8 and Hospital for the Aged. 
16 Homes for Dependent and Orphan Children. 
General Social Service including :- 

Unmabried Mothers. 
Prisoners and their Families. 
Widows and their Children. 
Chaplains in Hospitals and fiIenta1 

Institutions. 

ojjicid h&g?tUtiOn8 Of Proviltckd A88OCdatiOn8 :- 
“ The Auckland Presbyterian Orphanages and Social 

Service Association (Inc.).” P.O. Box 2036, AUCK- 
LAND. 

“ The Presbyterian Social Service Association of Hawke’s 
Bay and Poverty Bay (Inc.).” P.O. Box 119. 
HAVELOCK NORTH. 

“ Presbyterian Orphanage and Social Service Trust Board.” 
P.O. Box 1314, WELLINQTON. 

“ The Christchurch Presbyterian Social Service Assocla- 
tlon (Inc.) ” P.O. Box 1327, CHRISTCHURCH. 

“ South Canterbury Presbyterian Social Service Assocla- 
tlon (Inc.).” P.O. Box 278. TIMARU. 

“ Pr&byterlan Social Service Association.” P.O. Box 374, 
DUNEDIN. 

“ The Presbyterian Social Service Association of South- 
land (Inc.).” P.O. Box 314, INVERCAROILL. 

CHILDREN’S 
HEALTH CAMPS 

THE NEW ZEALAND 

Red Cross Society (Inc.) 

A Recognized Social Service 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
-- New Zdmd. 

There is no better service to our country 
than helping ailing and delicate children re- 

I Give and Bequeath to the 
NEWZEALAND REDCROSS SOCIETY(~NCORPORATED) 

gain good health and happiness. Health (or) ..,.._....._.........,.,,,,,,................... Centre (or) . ..___...._.................................. 

Camps which have been established at Sub-Centre for the general purposes of the Society/ 

Whangarei, Auckland, Gisborne, Otaki, Centre/Sub-Centre . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (here state 

Nelson, Christchurch and Roxburgh do this amount of bequest or description of property given), 

for 2,500 children - irrespective of race, 
for which the receipt of the Secretary-General, 
Dominion Treasurer or other Dominion Officer 

religion or the financial position of parents shall be a good discharge therefor to my Trustee. 

- each year. If it is desired to leave funds for the benefit of 

There is always present the need for continued the Society generally 811 reference to Centre or Sub- 

support for the Camps which are maintained by Centres should be struck out and conversely the 

voluntary subscriptions, We will be grateful if word “ Society ” should be struck out if it is the in- 

Solicitors advise clients to assist, by ways of Gifts, tention to benefit a particular Centre or Sub-Centre. 

and Donations, this Dominion wide movement. 

KING GEORBE THE FIFTH MEMORIAL In Peace, War or National Emergency the Red Cross 
CHILDREN’S HEALTH CAMPS FEDERATION, ‘serves humauity irrespective of class, colour or 

P.O. Box 5013, WELLINGTON. creed. 

The A GIFT OR A LEGACY TO THE BIBLE SOCIETY ensures that THE GIFT 
OF GOD’S WORD is passed on to succeeding generations. 

BRITISH AND FOREIGN A GIFT TO THE BIBLE SOCIETY is exempt from Gift Duty. 

BIBLE SOCIETY: N.Z. 
A bequest can be drawn up in the following form: 

P.O. BOX 930, 
WELLINGTON, C. I. 

ifb;queath to the British and Foreign Bible Society : yew Zealand, the sum 
for the general purposes of the Society, and I declare that 

the receipt of the Secrbtary or Treasurer of the said Society shall be sufficient 
discharge to my Trustees for such bequest. 
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.~ -TOWN -AND COUNTRY PLANNING APPEALS. 
Hewitt v. Takapuna Borough. 

Town and Country Planning Appesl Board. Auckland. 1959. 
August 12. 

Extelzsion of Build&g---Area Zoned “ Residential A “- 
Boarding-house Build&g ” Ccnditional Use “-Oumer Using 
Same for Catering for Receptions 07t Premises-Non-co@rmiNg 
Use-Permit Sought for Dining-room Additiorzs-Objections by 
Adjoining Owner-Building Permit approwed under Conditions- 
Town and Country Pla&ng Act 1953, a. 38. 

The appellant was the lessee of a property comprising 3 PO. 
25.8 pp. situate in Selt Lawn Road, Takapuna, known 8s Beach 
House on which w&s erected 8 large two-story house, four semi- 
detached flats 8nd one cottage. 

For 8t least twenty-five yeers these premises had been COR- 
ducted as a boardinghouse catering for regular guests and 
holiday m8kers. 

In addition the sppellant from time to time catered on the 
premises for wedding receptions, bridge competitions, Rotary 
Club functions and once a month for 8 Junior Chamber of 
Commerce dinner. 

The property ~8s in an 8re8 zoned under the Council’s un- 
disclosed district scheme 8s ” Residential A “. Under the 
relevant proposed Code of Ordinances, boardinghouses were 
“ conditional uses ” in such 8 zone and “ places of assembly ” 
were 8 “ non-conforming use “. 

It followed that the appellant was in effect csrrying on two 
types of business on the premises; a boardinghouse being 
“ 8 conditional use “, while the catering for and providing 
f8cilities for wedding receptions and other functions was a 
commercial use and therefore non-conforming. 

The dining-room had 8n estimated floor Sp8CC of 853 feet 
and the appellant applied to the Council for a building permit 
to make additions to the dining-room bringing the floor space 
up to approximately 1,233 feet. 

This permit was refused on the grounds that the proposed 
alterations would detract from the amenities of the neighbour- 
hood likely to be provided or preserved by or under the 
respondent’s undisclosed district scheme and that the granting 
of the permit would extend the non-conforming use of the 
premises &8 an Assembly Hall. 

This appeal followed. 
The judgment of the Bo8rd was delivered by 

REID S.M. (Chairman). Aft,er hearing the evidence adduced 
and the submissions of counsel, the Board finds : 

1. The appellant can continue to carry on both forms of 
business on the present premises as “ existing uses ” for 
as long 8s she wishes. 

2. There is no evidence that her present activities detract 
from the amenities of the neighbourhood 8s 8 whole but 
the owner and occupier of a house closely adjacent to 
the western boundary of the appellant’s property does 
from time to time suffer some inconvenience and disturb- 
ance by w8y of noise em8nating from the appellant’s 
property on some of the occasions when functions are 
being held. This disturbance does not arise from the 
every-day use of the premises 8s 8 boarding house but 
only at times from its use for functions. The owner of 
the adjoining property bought it when the house thereon 
was in course of erection and he w&s well 8w8re th8t the 
house was very close to the boundary 8nd only some 
16 feet distant from the dining-room wall of the appellant’s 
property. The Board accepts his statement that when 
he bought he was aware of the fact that the premises were 
used 8s a boarding-house but he w8s not 8w8re that 
functions were catered for as well. 

3. It is a reasonable assumption that the additional dining- 
room space sought by the appellant if permitted would 
allow of her catering 8t functions for more guests than 
she can at present accommodate. The maximum number 
of guests she can cater for at present is estimated to be 
eighty. The additional floor space asked for added to 
the existing space would probably provide room for one 
hundred-and-twenty but the Board accepts her evidence 
that even with the addition81 floor space the other 
facilities available tq her would not permit of her catering 
for more than one hundred. While the appellant. could, 

if she had more space? cater for more guests than at present, 
it does not necessarily follow that the number of actual 
functions will increase. 

In coming to a determination on the question at issue the 
Board cannot disregsrd the fact that even if the appeal were 
disallowed the appellant can continue to carry on her existing 
business 8s it is at present being carried on end consequently 
a decision adverse to the appellant can do nothing to ab8te 
any existing detraction from the amenities of the adjoining 
property. 

If the appeal is allowed unconditionally there is 8 probability 
th8t there will be some further detraction from the amenities 
as they now are enjoyed by the adjoining owner, but it is con- 
sidered that noise which is the main ,ground of complaint can 
be minimized by imposing conditions. 

The Board 81lOWS the appeal and directs thet the building 
permit applied for is to be issued to the appellant subject to 
the following conditions : 

1. The appellant shall provide and maintain off-street car- 
parking facilities for thirty cars. 

2. The appellant shall provide for insulation against noise 
along the western side of the existing dining-room and 
any permitted extension thereof. 

Both conditions to be complied with to the satisfaction of 
the Council’s borough engineer. 

Appeal allowed olt temns. 

Gasparini w. Horowhenua County. 

Town and Country Planning Appeal Board. Wellington. 1959. 
June 15, 19. 

Zoning-Objection-Area Zoned “ Residential “-Objector with 
Large Shed OA Property formerly used for Terrazo factory- 
Zoning of Objector’s Section, as “ Industrial ” disaUowe&- 
Town and Country Planning Act 1953, s. 35. 

Appeal by the owner of 8 property comprising Lots 24 and 25 
on Deposited -Plan 2298, each lot containing an area of 1 ro. 
0.3 pp. This property fronted on to the State Highway, and 
it was in the 8rea zoned “ residential ” under the respondent 
Council’s proposed district scheme for the Waikanae are8. 
The appellant ecquired the property eight years ago. On 
one of the sections there was 8 large shed formerly operated 
by the appellant 8s a terrazo factory and his residence w8s on 
the adjoining section. The appellant carried on this business 
until 1956 when ill-health compelled him to cease operations. 
When the Council’s proposed district scheme was publicly 
advertised, the appellant lodged an objection to the zoning of 
his property 8s ” residential ” and requested that it be zoned 
as “ industrial “. 
and disallowed. 

His objection ~8s heard by the Council 
This appeal followed. 

The judgment of the Bosrd w&s delivered by 
REID S.M. (Chairman). 

1. In evidence it was admitted by the appellant that his 
purpose in seeking to have this property rezoned for 
industrial use ~8s not to enable him to carry on his former 
business but to allow of his selling it as an “ industrial ” 
site, he being of the opinion that it would command a 
higher value if it could be sold 8s an “industrial” site 
rather than a “ residential ” site. 

2. The area in which this property is situated h8s been in the 
main subdivided into residential allotments. It is suit8ble 
for further residential development, and there is alresdy 8 
considerable amount of residential occupancy in this 
area, 8nd the zoning as “ residential ” would be 
appropriate. To permit the creation of 8 small industrial 
spot zone in a residential area is contrary to town-and- 
country-planning principles. 

In this c8se also having regard to the fact th8t the property 
fronts onto the State Highway zoning for industriel use would 
be also contrary to the town-and-country-planning principles 
that industrial sltea should not so far as possible be sited fronting 
onto State or Main Highways. The appe81 is disallowed. 

Appeal dismissed. 
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Murton c. Horowhenua County. 

Town and Country Pl8nmng Appeal Board. Wellington. 1959. 
June 15, 19. 

Zoning-Area Zrmed ” Residential “-Two Sectiolzs with 
Residence and Garage Business thereon-Application for Same 
to be zoned “ Commercial B ” or “ Industrial A “-Business 
not defracling from Amenities of Neighbourhood-Grant of 
Application likely to result in. Future Carrying on Industrial or 
Commercial Buszness on Property detracting from Amenities of 
Neighbourhood-Town and Country Planning Act 1953, s. 23. 

Appeal by the owner of 8 property comprising two sections 
fronting on to Te Moena Road, Waikanae Beach, on one of 
which w8s erected his residence and on the other a motor- 
rep8ir garage. This property was in an area zoned as “ resi- 
dential ” under the respondent Council’s proposed district 
scheme. The appellant objected to this zoning, claiming thet 
his property should he zoned either as “ commercial B ” or 
“ industrial A “. If it were zoned as “industrial A “,. the 
appellant could carry on his garage business as a predommant 
use. If it were zoned “ commercial B ” the business could 
be carried on 8s 8 condition81 use. By virtue of the provisions 
of s. 36 of the Act, he could carry on and continue hi business 
as it was then constituted as an existing use, but he wished 
to be free to expand his existing business or dispose of his 
property for either “ industrial ” or “ commercial ” uses. 

The judgment of the Rosrd was delivered by 

REID S.M. (Chairman). 1. The property is situated in an 
area predominently residential both in character 8nd occupancy. 
A residential zoning appears to be appropriate. 

2. The Board is prepared to accept thst the appellant’s 
business, having regard to the construction and siting of the 
existing garage, does not at present unduly detract from the 
amenities of the neighbourhood but if the zoning were changed 
either to “ industrial ” or “ commercial “, the result would 
be that in future either the 8ppellant, or any successor in title, 
would be entitled to csrry on an “ industrial ” or “ com- 
mercial ” business on the property, and many commercial 
uses, and most industrial uses, would undoubtedly detrsct 
from the amenities of the neighbourhood. 

The appeal is disallowed. 
Appeal dismissed. 

In re Boland. 

Town and Country Planning Appeal Board. Napier. 1959. 
August 19. 

Subdivision-Area zoned ” Rural “-Proposed Subdivision 
into Building Sites-Land adjacent to Isolated Pocket of Residential 
Development-Undesirable Urban DevelopmentTown. and 
Cottntry Planning Regulations 1954, Reg. 35. 

Application under s. 35 of the Act for consent to a specific 
departure from the provisions of the Hawke’s Bay County 
Council’s Operative District Scheme (No. 1). 

The applicant w8s the owner of a property comprising 1 ac. 
1 ro. 3.9 pp. more or less situate on Wharerangi Reed near 
Napier, being 811 the land comprised in Certificstes of Title, 
volume 99, folio 186, 8nd volume 115, folio 159 (Hawke’s Bay 
Registry). This property was in an area zoned 88 ” rural ” 
under the Council’s operative district scheme. He applied 
for consent to the subdiv sion of this land into three residential 
sites. 

Pursuant to the provisions of Reg. 35 of the Town and Country 
Planning Regulations 1954 he gave notice of his application 
to the Council which gave notice of its objection thereto. 

The judgment of the Board was delivered by 
REID S.M. (Chairman). After hearing the evidence adduced 

and the submissions of counsel, the Board finds : 
1. The property under consideration is adjecent to an 

isolated pocket of residential development comprising 
some twenty-five dwellings, which came into being before 
the Council’s scheme became operative. 

This type of development is contmry to town-and- 
country-planning principles. There are no shopping 
facilities, and no public water supply or sewerage 8re 
available. The settlement straddles a main highway in 
a rural area and is an example of undesirable urban 
development. 

2. To grant the consent asked for would be tantamount to 
approving 8n extension of the existing undesirable 
development. 
of the 

Furthermore,. on the evidence, the subsoil 
property under consideration is not suitable for 

septic-tank drainage on small areas. 

The Board declines to consent to the application. 
Consent refused. 

Watkins V. Hastings City Corporation. 

Town and Country Planning Appeal Board. N8pier. 1959. 
June 24. 

Subdivisiolt--Area zoned ” Residential “--Existing Use of 
Part Larad for Ha&age Business-Non-ccnforming Use-Applica- 
tion for Approval of Plan giving Access by Mutual Rights of 
Way to Land at Rear of Section to be subdivided for Residential 
Use-Plan approved-Town and Country Planning Act 1953, A. 38. 

The appellant was the owner of a property within the City 
of Hastings having frontages to Ikanui Road and FrimIey 
Avenue. This property was subdivided into four allotments, 
being part Lots 28, 29, and 30, Deposited Plan 3373, being 
part of the Heretaunga Block. This property w8s originally 
in the Hewke’s Bay County but was absorbed into Hastings 
City consequent upon a change in boundaries. At the time 
that this change of boundaries took place, the land under 
consideration WBS part of an area covered by the Hawke’s 
Bay County Council’s operative district scheme. The Hastings 
City Council had at that time only an undisclosed district 
scheme. By virtue of the provisions of s. 20 (4) (a) of the 
Act, the Hawke’s Bay County’s operative district scheme was 
still in operation in regard to the sppellent’a property, and it 
was that scheme and not the respondent Council’s undisclosed 
district scheme that must be looked to in relation to this appeel . 
Under that scheme the land w8s in an area zoned as “ resi- 
dential “. 

On part of the property the appellant had his residence 
fronting on to Ikanui Road, the land at the rear W8S used by 
him in connection with his business 8s a haulage contractor, 
and he housed trucks and plant on this land. This w8S a 
GC non-conforming use “? but the appella.nt was at 1ibert.y to 
carry it on 8s 8n “ existing use “. The appellant submitted 
to the Council for approval a plan for the subdivision of part 
of his property, Lot 39, w&h had a frontsge on to Frimley 
Avenue, so as to provide access by way of mutusl rights of 
way to the rest of his back land. He ah-esdy hsd access to 
that back land by virtue of his ownership of that part of his 
land under consideretion in this appeal. The Council refused 
to approve the plan of subdivision on the grounds that it 
would have the effect of prolonging the non-conforming use. 
The appellsnt appealed against, this decision. 

The judgment of the Board was delivered by 
REID S.M. (Chairman). In view of the fact that this land 

is the subject of an operative district scheme there does not 
appear to be any way by which thii appeal can be deemed 
to come under s. 38 of the Act-with the consent of counsel- 
and in order to dispose of the matter the Hoard proposes to deal 
with it as if it were an applicstion under s. 35 of the Act--for 
a specific departure from the provisions of an operative district 
scheme. 

After hearing the evidence adduced and the submissions of 
counsel, the Board finds: 

1. The proposed subdivision is clearly the most effective 
means by which access can be given to rear lands zoned 
for residential use. In fact, this is conceded by the 
Council. 

2. In view of the fact that whether this subdivision81 plan 
is approved or not, the appellant can continue to gain 
access to his rear land either by way of the existing right 
of w8y over th8t portion of his lend fronting on to Frimley 
Avenue, or by simply exercising his right of free passege 
over any part of that land. 

3. It appears inevitable that in course of time the appellant 
will, on economic grounds alone, have to move his business 
to an industrial are8 because of the increasing value of 
his vaosnt land for reside&81 use. The Board regards 
the subdivisional plan now under consideration as the 
first step in the ultimate development of the back land 
for its proper use as residential, and it can see no re8son 
why the plan should not be approved. The appeal is 
allowed. 

Appeal allowed. 

(Concluded on p. 336). 
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IN YOUR ARMCHAIR-AND MINE. 
BY &BIBLEX. 

Copyright Note.--Jn dismissing the motion of 
Randolph Churchill for injunction to restrain the 
Labour Party from infringing copyright of his book, 
The Rise and Fall of Sir dnthony Eden, by reproducing, 
publishing or distributing without his consent any 
substantial part of it in their pamphlet,, The Tory 
Xwindle, 1951-1959, until the trial of the action, Winn J. 
said he was not at all satisfied that the harm Mr 
Churchill suffered was of any kind other than injury 
to his feelings and possibly subjection to ridicule ; 
for this reason, primarily, interlocutory relief would be 
refused : Churchill v. Xorqan Phillips (10/9/59). 
Readers will recall that the plaintiff in October, 1956, 
took an action for libel against the editor and owners 
of The People, a Sunday paper with a circulation of 
between four and five millions, and succeeded in 
obtaining a verdict for 55,000. The newspaper had 
described him as “ a paid hack, paid to write biased 
articles ’ ’ . Some years ago, he brought libel proceed- 
ings against several New Zealand papers, but his action 
was abandoned. A book, B%at 1 &‘uid ahout the Press, 
containing a transcript of The People case was published 
in 1957 by the firm of Weidenfield & Nicholson, which 
has now published Nabokov’s Lolita-a book, Scribles 
understands, dealing with a different topic altogether. 

Voters’ Trifles.-The action of Sir Thomas Maltby, 
elected to represent Geelong in the Legislative Assembly 
of Victoria, in authorizing the giving of a number of 
boxes of matches, each conta,ining about twenty, and 
each having an exhortation upon it to vote for the 
candidate, has been held not to amount to the giving 
of “ any meat, drink, entertainment or provisions ” or 
to statutory bribery within s. 244 (1) of the Constitution 
Act Amendment 1956. For the latter offence to be 
made out, it is necessary to show that there was (a) an 
intention to induce voting for the candidate, or to 
induce approval or gratitude towa,rds the candidate, 
and thereby to influence electors to vote for him or 
to refrain from voting against him, and (b) an intention 
to produce those results by means of the gift as distinct 
from the advertisement on it, Tn view of the fa#ct 
that the articles were of extremely small value, it was 
credible that the candidate’s mind was directed only 
to the effect of the message a.nd t,o the fact that the 
particular vehicle would be of such a nature as to 
cause the message to be retained and read on a number 
of occasions and perhaps shown to other people : 
Woodward v. Maltb?y [I9591 V.R. $94. The nearest 
approach to this situation in respect of an election 
petition is probably the Eden Petition of 1923 when 
Sir James Parr took no exception t,o the ladies of his 
electorate consuming strawberries and cream in his 
spacious garden decked with party flags for the delect- 
able occasion. He held his seat, as Mr Richard 
McCallum did some ten years earlier when, on the 
Wairau Petition, objectors considered that beer flowed 
rather to freely, and the candidat.e’s brother had 
“ shouted ” electors rather more freely and noisily 
than usual. Less fortunate was Mr Richard Masters 
at Stratford in 1920 when his election was declared 
void because the evening before the General Elections 
his address at the local cinema was followed by free 
music and a picture show. The report does not say 

whether the entertainment was provided by Charlie 
Chaplin, Rudolph Valentino, or Shirlev Temple ; but 
it is clear that-the candidate would have been better 
off had he been as silent as the film. 

The Angry Cross-examiner.-The spectacle recently 
of an angry young man (provoked by an unfavourable 
reply from a witness) indulging in an unimpressive 
display of histrionics reminded Scriblex of the incident 
when Sir James Scarlett (afterwards Lord Abinger) 
lost his temper with one Tom Cooke, actor and musician, 
who had been called as an expert witness. “ Now, 
pray sir “, he said, “ don’t beat about the bush, but 
explain to his Lordship, and the jury, who are expected 
to know nothing about music, the meaning of what 
you call accent “. Cooke replied : “ Accent in music 
is a certain stress laid upon a particular note in the 
same way that you would lay a stress upon a particular 
word for the purpose of being better understood “. 
Thus, if I were to say, “ You are an nss “, the accent 
rests on “ ass “; but if I were to say, “ You are an 
ass “, it rests on gou, Sir James. The laughter was 
loud, the counsel defeated. 

The Doctor Regrets.-Scene : The hearing by the 
Trade Practices Commission of an inyuiry into the 
Grocery Industry. Dr R. G. Hampton, Assistant 
Commissioner of Trade Practices and Prices, under 
cross-examination by Mr. Barker, secretary of the 
Master Grocers’ Association : “ Did you hear Mrs 
Baker say the public were more interested in services 
than in saving id. on a can of beans or some similar 
commodity ? ” “ I will always regret that that was the 
one occasion during this hearing when I was absent.” 
“ I regret it, too. It was a momentous occasion in 
the hearing.” 

From My Notebook : 
The Law Society’s Gazette for September states that 

the Council of the English Law Society has decided 
that, where he has acted for a testator in drawing up 
a will which has become the subject of a dispute after 
the testator’s death, a solicitor should make available 
a statement of his evidence regarding the execution of 
the will, and the circumstances surrounding it, to 
anyone who asks him for such a statement, whether 
or not the solicitor acts for those propounding the will, 

In a report of The Times of September 4, Lord 
Parker L.C.J. is stated to have told his audience that 
he was expressing only private views and not speaking 
for the Judiciary ; and, after referring to the ridiculous 
state of the law on capital punishment to have added, 
“Rather than permit this sort of confusion, I would 
rather see the death sentence abolished entirely “. 
Incidentally, as the law now stands in England, a man 
who shoots a woman can be hanged but not if he kills 
her by stabbing. 

Tailpiece : 
According to Peterborough in the Daily Telegraph, 

the following is a question on a form sent by an insurance 
company to a Yorkshire doctor : “ From what date 
was the patient confined to bed and totally incapacitated 
by your instructions 1 “. 
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TOWN AND COUNTRY PLANNING APPEALS. 
(Conclud-ed ffOrn p. 334.) 

Joyce U. Mount Albert Borough. 

Town and Country Planning Appeal Board. Auckland. 1959. 
August 19. 

Zoning-Area monad “ Residential “-Objection that Lund 
owned by objector should be zoned ” Industrial B “-Land Un- 
suitable for Residential Use-Area re-zoned “ Inokstrial B (1) ” 
Subject to imposition of Condition.y-Town and Country Planning 
Act 1953, s. 23 (I). 

Appeal by the owner of a parcel of lsnd situated 8t the 
corner of Gordon 8nd Sainsbury Roads in the Borough of 
Mt. Albert containing 2 8~. 3 ro. 11.57 pp. more or less, being 
parts of Lots 94, 95, 06, and 97 on the Deposited Plan 3S4 and 
parts Lots 3, 4, 5, and ti on Deposited Plan 4880, being parts 
of Allotments 169 and 170 of Section 10 of the suburbs of 
auckland. This property was in an are8 zoned as “ residential” 
under the respondent Council’s proposed district scheme. The 
appellant lodged an objection to this scheme claiming that his 
land should be zoned as “ industrial B “. This objection was 

!  disallowed and his appeal followed. 

This property had already been considered by the Board in 
an appeal No. 34-56, which was lodged in October, 195G, against 
the refusal of the Council to zone this land for light industrial 
purposes. Thii appeal was partly heard by the Board on 
February 20, 1957, and was sdjourned sine die. The Board 
intimated in an interim decision as follows : 

1. That it would not, as a metter of principle, direct a re- 
zoning of land while the town-planning scheme was still 
undisclosed. 

2. That had the appe81 been by way of appeal against refusal 
of the Council to grant a building permit, the appeal 
would, in 811 prob8bility, heve been allowed. 

3. That in view of the informetion before it the Board con- 
sidered that the land was unsuitable for residential purposes 
and would be more appropriately used for light industrial 
purposes subject to such restrictions as the Council might 
impose as to the type of building to be erected and the 
user thereof. 

At this point of time the appellant had a prospective purchaser 
of the land who wished to carry on a light industrial under- 
taking on it. It appeared, however, that this prospective 
sale fell through and accordingly, no final decision by the 
Board on that appeal w8s asked for. 

The judgment of the Board was delivered by 

REID SM. (Chairman). After hearing the evidence adduced 
and the submissions of counsel, the Board finds as follows : 

1. On the evidence adduced on the hearing of the previous 
appeal and on inspection made at that time and the 
evidence adduced at the hearing of this present appeal, 
the Board sees no grounds for departing from its previous 
view that the land in question is unsuitable for residential 
use and would be more appropriately used for light 
industrial purposes, subject to appropriate conditions and 
restrictions. 

2. It is not prepared to consider zoning thii land 8s either 
“ industriel A ” or “ industrial B “, as to do so would 
permit of its use for 8 wide range of industries that could 
detract from the amenities of the neighbourhood. It 
is correct that this property is surrounded by residential 
properties, but, by nature of its situation and configuration, 
it is not suitable for residential development and the 
question at issue narrows down to the proposition of 
whether this land should remain idle and unoccupied or 
whether, on economic grounds, it would not be better to 
permit of its use for some appropriate form of light 
industry. The respondent Borough’s proposed scheme 
makes provision for 8n ‘& industrial B (1) ” zoning, which 
is a conditional use only. The Board takes the view 
that ‘& industrial B (1) ” zoning would be appropriate 
for this particular property because such zoning would 
permit of the Council imposing conditions both 8s to the 
type of building that should be permitted to be erected 
and the type of industry that should be permitted. The 
Board is satisfied that the Council would, in imposing 
conditions, ensure that such conditions would prohibit 

any class of industry which would tend to detract from 
the amenities of the neighbourhood. 

The appeal is sllowed in part. The property in question is 
to be re-zoned 8s “ industrial B (1) “. 

Appeal allowed in part. 

In re Buchanan’s (Flour Mills) Ltd. 

Town and Country Planning Appeal Board. Ashburton. 1959. 
July 20. 

Extension of Bwildknga-Flour Mill-Existing Buildings 
” Conditioltal Use ” in Area Zoned “ Industrial B “-Increase 
of Coverage Sought Four per cent. bringing Total Coverage to 
Twenty-two per cent.-Specified Departure from Opera&e Distm’ct 
Scheme allowed Under Conditions-Town and Country Planning 
Act 1953, s. 35. 

The applicant was the owner of a property situate on the 
corner of Kermode Street snd West Street in the Borough of 
Ashburton and it had carried on the business of flour milling 
on this site for over fifty years. This property was in an 
mea zoned “ Industrial B “. Under the standard code of 
ordinences flour milling w&s a predominant use in “ Industrial 
C ” zones only. 

Following on 8n objection by the applicant when the Council’s 
district scheme was publicly notified as to the zoning of its 
property, the Council, in order to meet the ftlctual situation, 
created by the existence of the company’s long-established 
business, amended its Code of Ordinances by providing for 8 
special “ conditional use ” in ita “ Industrial B ” zone 
limited to the applicant oompeny’s property and business. 

The applicsnt applied to the Council for permission to erect 
an extension to ita existing building so as to provide for office 
accommodation and staff amenities. 

This proposed extension was to be a one-story brick building 
extending beyond the existing foundation lines on the north- 
eastern and south-eastern corners. 

Under the Council’s Code of Ordinances ” Ordinance No. 9 
Industrial B Zones-Bulk Locetion Requirements ” the 
permitted building coverage was seventy-five per cent. of the 
site. The applicant’s existing building covered 88.3 per cent. 
of the site and to grant the permit sought would increase the 
ooverage by 8 further four per cent., making 8 total coverage 
of 92.3 per cent. 

The respondent Council declined to grant a permit, but 
indiceted that it would approve the erection of office accom- 
modation subject to the building not extending beyond the 
extremities of the north-eastern and south-eastern existing 
foundation lines. 

The applicant was not prepared to accept this proposal, 
and this appeal followed. 

The judgment of the Board was delivered by 

REID S.M. (Chairman). After hearing the evidence adduced 
end the submissions of counsel and having inspected the 
property the Board finds : 

1. It is apparent that the applicant is urgently in need of 
extra office end staff-amenity space. 

2. It was admitted in cross-examination by one of the 
company’s witnesses that it would be possible to erect a 
two-storied block on that part of the site proposed by 
the Council but it ~8s claimed that a two-storied building 
would not be so convenient to operate as a one-story 
building. 

The Bo8rd considers that h&ving regard to the already 
substantial excess of site coverage any increase of that coverage 
should be restricted so far 8s possible so as to preserve the 
already limited open-space 8retb and the limited off-street 
loading space on the Kermode Street frontage. 

The Board consents to a specific deperture from the provisions 
of the respondent Council’s operative district scheme by 
permitting the 8pplicant to erect a two-storied brick buildmg 
subject to the foundation line not extending beyond the 
extremities of the north-eastern and south-eastern existing 
foundation lines. 

Appeal allowed. 


