
New Zealand 

*Law Journal I 
Incorporating ~‘Butterworth’s Fortnightly Notes ” 

VOL. XXXVI TUESDAY, JANUARY 19, 1960 No. I 

NEW LEGISLATION OF INTEREST TO PRACTITIONERS. 

T HE good work of the Law Revision Committee 
continues. Its recommended contributions to 
the Statute Book for 1959 include the following : 

Estate and Gift Duties Amendment Act 1959, s. 5 
Family Protection Amendment Act 1959 
Joint Family Homes Amendment Act 1959. 
Land Transfer Amendment Act 1959 
Public Contracts Act 1959 

Two other proposed enactments, recommended by 
the Law Revision Committee, which did not fit into the 
legislative programme, were the Cheques Bill 1959 
(see hereon (1957) 33 LAW JOURNAL, 341), and a Bill 
to amend the Judicature Act so as to give the presiding 
Judge power to dispense with a jury in a civil action 
at any time before or during a trial either on the 
application of a party or on the Judge’s own motion, 
where it appears to him that the action or any issue 
can more conveniently be tried before the Judge alone. 
These Bills stand over until next Session. 

In this issue, Mr E. C. Adams explains the nature 
and effect of amendments made in the property 
legislation mentioned above. In the next issue, he 
will review the scope and effect of the Estate and 
Gift Duties Amendment Act 1959. 

It is our purpose here to consider the remaining 
new statutory provisions of particular interest to 
practitioners. 

FAMILY PROTECTION. 
On applications for further provision under the 

Family Protection Act 1955, it has been the practice 
for the personal representative of the deceased testator 
to file an affidavit in which he deposed to the facts 
of the financial position of the estate. It was not 
usual for him to have any active part in the argument 
being presented to the Court. He contented himself by 
appearing by counsel and saying he abided the Court’s 
decision. This practice is mentioned in Ste@ens’s 
Family Protection in New Zealand, 2nd ed., 130, and 
in Wright’s Testator’s Family Maintenance, 50. 

The Law Revision Committee was of the opinion 
that the executor should be of more assistance to the 
Court, and that, as the testator’s representative, his 
duty should be to uphold the will under discussion. 

In two recent cases brought to the Committee’s 
notice, orders were made in favour of members of the 
testator’s family. The Court, without further evidence, 
had to act on a statement of the relationship which 

had existed between the testator and his family. This 
information came from the one source, the interested 
members of the family. 

In the first case, the testator had had years of 
matrimonial dispute with his wife. The files of his 
solicitor contained evidence of the wife’s blameworthy 
conduct. The parties were living apart, the husband 
providing her with a small allowance more as an act 
of charity than of legal liability. By his will, the 
testator continued this small allowance and left the 
bulk of his estate to charities. Upon application by 
the widow, the charities, who had no knowledge of the 
matrimonial circumstances, properly abided by the 
decision of the Court. The executors, though per- 
mitted access to the solicitor’s files, considered that 
their duty was to be neutral. In the absence of 
opposition, the very one-sided version of the facts 
supplied by the widow was therefore necessarily 
accepted by the Court. A substantial order was 
made in her favour, and the conduct of the testator 
was criticized. To those who knew the contents of 
the files, the criticism and the order were difficult to 
accept. 

. 

In the other case, the Court approved of a consent 
order making further provision for widow and children, 
substantially by a general rearrangement of the 
testator’s dispositions, without doubt appropriate to 
the needs and the claims of the claimants. How- 
ever, it was not considered the duty of the executors 
to contest those claims, despite knowledge of the 
family circumstances from which the testator’s reasons 
for his dispositions could have been ascertained. 

If, in either case, the testator’s own version of his 
difficulties with his family had been before the Court, 
it might have been a factor leading to a different 
order altogether. 

Section 11 of the Family Protection Act 1955 provides 
that the Court may have regard to any ascertained 
reasons for the dispositions made by the deceased. 
In practice, executors were disposed to disclose such 
reasons only if they were specifically given by the 
testator to the draftsman of his will or to his executor, 
orally or in writing. 

It seemed to the Law Revision Committee that 
there was justification for the suggestion made to it 
that the executor should regard himself as under a 
duty to uphold the testator’s will he had to administer, 
and, to that end, to place before the Court all material 
available to him which was relevant for the COUI%‘S 
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consideration. Accordingly, he should be required to 
appear or be represented at the hearing of an application 
for further provision, not merely to abide the Court’s 
decision, but to present argument that the will be 
upheld. It seemed only logical that the executor 
should be the spokesman for the testator whose will 
it was, and who had no opportunity of having his version 
of family circumstances put before the Court. 

Such circumstances, while relevant, may not neces- 
sarily fall within the meaning of the words “ the 
deceased’s reasons, so far as they are ascertainable ” 
in s. 11 of the Family Protection Act 1955. By this 
suggestion, the facts of an application were likely to 
be more fully explored, and the danger of orders made 
in absence of opposition, based on one version only of 
relevant facts, averted. 

A new section, s. 11~ (added to the Family Protection 
Act 1955 by s. 2 of the Family Protection Amendment 
Act 1959) is as follows : 

11~. On any application under this Act it shall be the 
duty of the administrator to place before the Court all 
relevant information in his possession concerning the financial 
affairs of the estate and the deceased’s reasons for making 
the dispositions made by his will or for not making any 
provision or any further provision, as the case may be, for 
any person : 

Provided that the duty imposed by this section shall not 
extend so aa to require the administrator to place any such 
information before the Court if it is known to him by reason 
only of its having come to his knowledge in circumstances 
which impose an obligation, whether legal or moral, on the 
administrator not to disclose it, and its disclosure in con- 
nection with any application under this Act would be a 
breach of that obligation. 

The new section thus gives effect to the recommenda- 
tion of the Law Revision Committee, and provides that, 
on any application under the principal Act, it shall be 
the duty of the executor or administrator to pla.ce 
before the Court all relevant information in his pos- 
session concerning the financial affairs of the estate 
and the deceased’s reasons for making the dispositions 
made by his will or for not making any provision or 
any further provision, as the case may be, for any 
person. This duty does not extend so as to require 
personal representatives to disclose information known 
to them by reason only of its having been communicated 
to them in circumstances which impose an obligation, 
whether legal or moral, on them not to disclose it, if 
its disclosure in connection with any Family Protection 
application would be a breach of that obligation. 

Before leaving the Family Protection legislation, we 
refer to s. 18 of the Maori Purposes Act 1959. 

Section 119 (4) of the Maori Affairs Act 1953 required 
the Maori Land Court, before it grants probate, to 
make inquiries whether a Maori testator has made 
adequate provision for his widow, children, or orphan 
grandchildren. Such an inquiry at that stage appeared 
to be premature and the necessity imposed by the sub- 
section to embark upon it could cause inconvenient 
delays in the grant of probate. 

Subsection (4) of s. 119 has now been repealed. It 
is replaced by new subss. (4) to (4c), the general effect 
of which is to enable the Court to make amendment 
to a vesting order it has earlier made in respect of 
succession, if it should become necessary to give effect 
to further provision which the Court then considers 
should be made for family-protection purposes. 
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PUBLIC BODIES CONTRACTS. 

In Reynolds v. Nelson Harbour Board (1904) 
23 N.Z.L.R. 965, 988, Edwards J. observed that s. 148 
of the Municipal Corporations Act 1954 (in its original 
form and as in the words of s. 66 of the Harbours Act 
1878) was intended to be exhaustive and constituted a 
complete code defining the powers of the local authority 
with respect to contracts, and the methods in which 
alone those powers could lawfully be exercised ; and 
it was held by the Court of Appeal that those provisions 
were mandatory. Section 148 (4) was enacted in 1910 
to mitigate the hardship arising from the decision in 
the Reynolds case. Its effect is seen in Metcalfe v. 
Mayor, etc. of Whangaye.rei (1914) 33 N.Z.L.R. 1484. 
But it seemed to the Law Revision Committee that 
subs. (4) had become quite out of touch with modern 
conditions when it required that every contract for a 
sum exceeding $20 had to be in writing, signed by 
two members of the Council “ acting on behalf of or 
by direction of the Council ” and that every oral 
contract, no matter how small the amount involved, 
had to be made by two councillors. 

The Law Revision Committee considered that, 
instead of amending local body legislation piecemeal, 
it would be more effective to create a code for all local 
authorities and public bodies with provisions that 
would apply to them all. Its recommendations have 
borne fruit in the enactment of the Public Bodies 
Contracts Act 1959, which came into operation on 
October 23, 1959. 

Application of Act. Section 2 of the new statute 
comprehensively defines the term “ public body “, 
used therein, as meaning every local authority or 
public body of any of the classes for the time being 
specified in Part I or Part II of the First Schedule, 
and any class of local authority or public body later 
included therein by Order in Council from time to time. 

The public bodies to w’lioh the Act applies at present 
are City Councils, Borough Councils, County Councils, 
Town Councils, Road Boards, Harbour Boards, Hospital 
Boards, Boards of Trustees of separate institutions 
under Part IV of the Hospitals Act 1957, Electric 
Power Boards, Drainage Boards, River Boards, Catch- 
ment Boards, Water Supply Boards, Urban Fire 
Authorities, Fire Boards, Metropolitan Milk Boards, 
District Milk Boards, Rabbit Boards, Railway Boards, 
Nassella Tussock Boards, Underground Water Authori- 
ties, Education Boards, the controlling authorities of 
secondary schools and combined schools and technical 
schools, Licensing Trusts, the Auckland Transport 
Board, the Christchurch Transport Board, the Dtlnedin 
Drainage and Sewerage Board, the Auckland Harbour 
Bridge Authority, the Christchurch-Lyttelton Road 
Tunnel Authority, and the Waikato Valley Authority. 
As we have said, power is given to apply the Act to 
other public bodies by Order in Council. 

Mode of contracting by public bodies. In prescribing 
the mode of contracting to apply to all public bodies, 
s. 3 prescribes the manner in which public bodies are 
to enter into contracts, and applies generally, with 
some modifications, the provisions of s. 148 of the 
Municipal Corporations Act 1954. The most important 
modifications are that a written contract may be signed 
by one member or officer of the public body on behalf 
of the public body, and that oral contracts may be 
entered into for amounts up to $200. Most of the 
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existing legislation requires the contract to be signed 
by two members of the public body and limits oral 
contracts to $20. 

Delegation of power to enter into contracts. In most 
cases, the previously-existing legislation, when author- 
izing. local authorities or public bodies to delegate 
powers, expressly forbade the delegation of any power 
to enter into a contract. 

Now, by s. 4 of the statute, a general power is given 
to all public bodies to delegate to their committees 
and officers power to enter into contracts. 

A public body may delegate power to enter into a 

SUMMARY OF 
BANKRUPTCY. 

Petition-Summons and Copy Petition to be ” served upom 
the debtor forthwith “-Such Requirement directory only---“ Forth- 
with “-Bankruptcy Act 1908, ss. 3’7 (Z), 167. The provision 
in s. 37 (2) of the Bankruptcy Act 1908 that a copy of a bank- 
ruptcy petition and summons “ shall forthwith be served 
upon the debtor is .directory and not mandatory “. Conse- 
quently, a bankruptcy petition is not necessarily to be dismissed 
if service has not been effected within such a time as can 
reasonably be regarded es coming within the meaning of the 
word “ forthwith ” in the subsection. If there is an irre- 
gularity leading to delayed service, it can, in any event, be 
cured under s. 167 of the statute. (In re a Debtor [1939] 
Ch. 251; [1938] 4 All E.R. 92, distinguished. In re Neale 
[1928] G.L.R. 75, referred to.) In re Van der Jagt (A Debtor). 
(8.C. Christchurch. 1955. December 19. F. B. Adams J.) 

CONTRACT. 
Warranty-Corporation agreeing to provide Pulling Machine 

u,ith which, Defendant was required to harvest Linen Flax Crop 
at Time decided by Corporation’s Factory Manager-Implied 
Warranty by Corporation. that Machine reasonably fit for Purpose 
of Intended Use-Such Warranty also to be implied to give Contract 
Business Efficacy-Machilze dangerozbs to Its Operator and 
Operable only in Breach of Machinery Act 1950, and so not 
reasonably fit for Intended Purpose-Breach of Implied Warranty. 
The Corporation agreed to provide a pulling machine with 
which the defendant was required to harvest on his property 
a linen flax orop, which was the property of the Corporation, 
although grown on the lend of the defendant. The defendant 
WES bound to pull the crop at the time decided by the factory 
manager of the Corporation. The defendant provided a 
tractor, which he used to draw the puller and to supply power 
for the machinery which comprised the puller. The defendant 
drove the tractor and the plaintiff was engaged to attend the 
operation of the puller. The plaintiff, who was n servant of 
the defendant, sued for damages in respect of injuries sustained 
by him, arising out of and in the course of his employment. 
The Corporation was joined in the action as third party. The 
plaintiff’s c&m against the defendant was settled out of Court. 
The third party concurred in such settlement as to amount, 
but not otherwise, and the settlement was duly carried out by 
payment. It was agreed that, if the defendant was entitled 
to succeed against the third party, the quantum, including a 
fair sum for costs incurred by the plaintiff, was the sum of 
~22,013 18s. 5d. On the questions of law arising between the 
defendant and the Corporation, Held, 1. That, in the oircmn- 
stances, there was an implied warranty by the Corporation 
that the machine was reasonably fit for the purpose for which 
the parties intended it to be used-namely, for pulling the 
crop in the manner in which it was being used when the plaintiff 
was injured ; and the Corporation was bound to provide a 
puller which was reasonably fit for the contemplated purpose. 
Furthermore, such a term should be implied to give to the 
contract between the defendant and the Corporation business 
efficacy. (Francis v. Cockerill (1870) L.R. 5 Q.B. 501, followed. 
The Moorcock (1889) 14 P.D. 64, and Hamlyn & Co. v. Wood 
and Co. [1891] 2 Q.B. 488, applied. Robertson v. Amazon Tug 
awl Lighterage Co. (1881) 7 Q.B.D. 598, distinguished.) 2. That, 
it was in the contemplation of the parties that either the 
defendant, or some person employed by the defendant, should 
stand on the rear platform during its operation to cany out 
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contract by resolution in that behalf. The resolution 
will require the approval of the Minister of Internal 
Affairs in any case where it provides for a delegation 
to enter into a contract for a consideration exceeding 
a lump sum of ;E500 or instalments aggregating more 
than 2500 or a contract for payment by instalments 
for an unspecified period exceeding %25 a week. 

Section 148 of the Municipal Corporations Act 1954, 
which the new s. 3 replaces, is repealed. 

There are a number of amendments and repeals of 
specified provisions in existing local and public bodies 
legislation consequential on the passing of the new 
statute. 

RECENT LAW. 
the duties which the plaintiff was carrying out. 3. That the 
puller supplied by the Corporation did not comply with the 
provisions of 8. 17 (1) of the Machinery Act 1950, as the pleintiff’s 
accident was caused solely by reason of failure to have a sufficient 
guard between the operator stcmding on the plank and the 
moving chains with which the plaintiff came into contact ; 
and that the puller could not be operated by the defendant on 
the basis contemplated in the contract, except in breach of the 
statutory duty to have it securely fenced. (John Summers 
amd Solzs Ltd. v. Frost [1955] A.C. 740; [1955] 1 All E.R. 870, 
applied. Burns v. Joseph Terry and Sona Ltd. [1950] 2 All 
E.R. 957, referred to.) 4. That, as the machine in operation 
was dangerous to the operator, in that its moving parts were 
insufficiently guarded while in operation, and it could be 
operated only unlawfully and in breach of the Machinery 
Act 1950, it was not reasonably fit for the purpose, for which 
it was contemplated by the parties that it should be used. 
5. That the defendant, when engaging the plaintiff to operate 
the puller, exposed the plaintiff to unnecessary or unreasonsble 
risk in the operation of the puller as contemplated by the 
contract ; and that, accordingly, the plaintiff was ertitled to 
receive from the defendant, as his employer, the damages 
which he suffered. 6. That there was no proof that the 
plaintiff was guilty of contributory negligence ; and there was 
no evidence that the defendant was guilty of any negligence 
other than that which was referable to the puller provided by 
the Corporation. 7. That the amount of damages which 
the defendant was responsible to pay to the plaintiff was 
recoverable in full from the Corporation ; and also that, as 
the plaintiff could have succeeded in an action against the 
Corporation if he had chosen to sue it either solely or jointly 
with the defendant, the damages were not too remote. (Mowbray 
v. Merryweather [1895] 2 Q.B. 640, and Oliver v. Saddler and 
Co. [1929] A.C. 584; [1929] All E.R. Rep. 131, followed.) 
8. That, as the defendant w&s liable for the amount he had 
paid to the plaintiff, irrespective of the liability of the Cor- 
poration, there was no reason why, pending a determination 
of a question between the defendant and the Corporation, 
the Corporation should be ordered to pay interest to him. 
Judgment was accordingly given for the defendant against the 
Corporation for S2,013 18s. 5d. and costs. Smith v. Stockdill 
(Linen Flax Corporation of New Zealad, Third Party). (KC. 
Timsrll. 1959. June 15. Henry J.) 

DAMAGES. 
Native Grass Pasture Burnt by Fault of Tortfeasor-Negligele 

admitted-Method of Assessing Damages. The proper basis 
upon which damages should be assessed on 8 claim respecting 
injury to lend caused by fire, the result of negligence, is the 
diminution in value of the land resulting from the fire. In 
special circnmstances where improvements are involved and 
particularly where the damage is not permanent in character, 
and the action is brought in negligence, the cost of reinstatement 
could be the basis of en award. (Observation of Denning L.J. 
in Philip8 v. Ward [1956] 1 All E.R. 874, referred to.) It 
depends on the circumstances which method of assessment is 
adopted, as, even in the case of land without buildings, there 
is not necessarily one sole and exclusive route in assessing 
damages which must be trodden inexorably in all cases. Where 
the land is without buildings, though the measure of damage 
is, generally speaking the diminished value of the lend, this, 
in fact, often coincides with the fair cost of restoring the land 



to its former state. This was the position in the present case, 
where 75 acres of native grass pasture were burnt, as the result 
of negligence (which was admitted), the diminished velue was 
El per acre, and the fair cost of reinstating was the same amount. 
Logan cv/ld Others v. Attorney-Getieral. (S.C. Nelson. 1959. 
October 7. McCarthy J.) 

DESTITUTE PERSONS. 
Maistenance O.ffieer-Maintenance Officer not authorized to 

accept Service of Summons-Defendant abcbsent from New ZealcGnd 
-Magistrate’s Power to hear Complaint for Variation of Order 
Ex parte “ if he thinks fit “- Destitute Persons Act 1910, s. 73-- 
Destitute Persons Amelzdmelat Act 1926, 8. 9 (2~). Section 9 (2B) 
of the Destitute Persons Amendment Act 1926 gives the 
Maintenance Officer the right of appearance that a solicitor 
has ; but it does not authorize him to accept service of a sum- 
mons for a persor.. A distinction is drawn by s. 73 of the 
Destitute Persons Act 1910 between the procedure in the case 
of complaint,s under Part I or Part II, and other complaints. 
Even under s. 73 (1) there must be a consideration of the position, 
for the Magistrate may, under that subsection, hea- and 
determine the complaint, ex parte as it seems, “ if he thinks 

fit “; as, under it, the rights of a person absent from New 
Zealand may be taken away or varied without his being heard 
at all, even where his or her address is known. Under s. 116 (2) 
of the Summary Proceedings Act 1957, the Registrar of the 
Magistrates’ Court, upon receiving a notice of appeal, must 
forihwith “ deliver or post one copy to the respondent or his 
solicitor “. Where the defendant’s whereabouts are known, 
even if he is out of New Zealand, the notice should be posted 
to him or her. Swanso% v. Maintenance Officer. (S.C. 
Wellington. 1959. October 28. Hutchison A.C.J.) 

HEALTH. 
Nuisance-Noise-Trade So Carried on as to be Unnecessarily 

” offeeltsive or likely to be in$wious to health “-Nuisance diminish- 
ing Comfort of Persons in Neighbourhood included-Health 
Act 1956, s. 29 (1). Although ways of carrying on a business 
which offend the senses ir ways clearly irrelevant tc health 
may be outside 8. 29 (1) of the Health Act 1956, yet those which 
unnecessarily offend the senses so as materially to diminish 
the comfort of persons in the neighbourhood who are subjected 
to them are covered by s. 29 (1). (Bishop Auckland Local 
Board v. Bishop Azhckland Iron Company (1882) 10 Q.B.D. 138, 
and Bates v. Penge Urban District Council 119421 2 K.B. 154, 
applied.) Consequently, the word “ offensive ” in the phrase 
“ offensive or likely to be injurious to health ” as used in s. 29 (1) 
of the Health Act 1956 is applicable to a noise which, besides 
being aesthetically unpleasing, is one which-according as the 
facts may be held to show-may substantially diminish the 
comfort of those who are subjected to it. M,urray v. Laus. 
(S.C. Auckland. 1959. November 11. Turner J.) 

MACHINERY. 
Accident to Operator caused solely by Failure to guard Moving 

Parts-Breach of Statutory Duty on Part of Operator’s E,m,ployer 
-Machinery Act 1950, 8. 17 (Q-See CONTRACT (supra). 

MASTER AND SERVANT. 
Negligence---Vicarious Liability-Servast in Control of Wharf 

Tractor in Course of Employment-Tractor driven by Third 
Party appointed by Servant and over whom Servant retained 
Right of ControdAcoident caused by Third Party’s Negligent 
Driving-Vicarious Liability of Master Established without 
Proof of Servant’s Negligence, independent of Negligence of Third 
party while driving Tractor. Tbe action of an employee who 
is an authorized driver of a vehicle in allowing another to drive 
it? does not take the authorized driver outside the scope of 
his employment so long as he remains in control of the vehicle 
as this can rightly be regarded as a mode-though an improper 
mode-of doing the authorized work. (Gob Choon Seng v. 
Lee Kim Soo [1925] A.C. 550 and Can,adian Pacific Railway Co. 
v. Lockhart [I9421 A.C. 591 ; [1942] 2 All E.R. 464, followed.) 
A power of actual physical control of vehicle need not be found 
on the 
impute Ep 

art of an authorized driver before responsibility can be 
to the employer for the act of an unauthorized person 

allowed by the authorized driver to drive the employer’s vehicle ; 
and the employer can he held liable if the authorized servant, 
acting within the scope of his employment, is present, and, by 
his very presence, has some measure of physical or oral control 
of the vehicle. (Ricketts v. Thomas Tilling Ltd. [1915] 1 K.B. 
644 ; Kuproski v. North Star Oil Ltd. [1934] 3 D.L.R. 450, 
and Marsh v. J. Moore8 and Marsh v. I’. Moores [1949] 2 K.B. 
208; [1949] 2 All E.R. 27, considered. In such a case it is 

not necessary for the plaintiff, in order to fix liability on the 
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employer, to show that the employee, while retaining control 
of the vehicle, was himself guilty of an act of negligence inde- 
pendently of his appointed driver. (The Trust Co. Ltd. v. 
de Silvn [1956] 1 W.L.R. 376, followed.) So held, by the Court 
of Appeal. Kidd, a servant authorized to drive his employer’s 
tractor, allowed Clark, a fellow-servant, to drive a tractor on 
the direct route of an authorized journey. While Kidd, the 
authorized driver, was seated beside Clark, who was in the 
driver’s seat of the tractor, the plaintiff, E bystander, was 
struck by the tractor and injured. The jury found negliyence 
on Kidd’s part in a manner causing or contributing to the 
accident in allowing Clark to drive and failing to see that he 
drove properly, and awarded damages to the plaintiff. 
Hutchison J. dismissed a motion by the defendant for non- 
suit or judgment for the defendant, or alternatively, for a 
new trial. On appeal from that judgment, Held, by the Court 
of Appeal, 1. That there was evidence justifying a finding 
that Kidd, in allowing Clark to do the actual d&ving, was still 
in control of the tractor ; and that Kidd when he allowed Clark 
to drive, was acting within the scope of his employment as an 
employee of the defendant company though performing his 
work in an unauthorized way. (The Trust Co. Ltd. v. de Silva 
[I9561 1 W.L.R. 376, followed.) 2. That it was not necessary 
for the plaintiff to show that there was any act of actual 
personal negligence on the part of Kidd independently of 
Clark, during the time when Clark was driving the tractor, 
as, if Kidd had been driving, his employer would have been 
liable for the consequences which arose by reason of the negligent 
way in which Kidd drove, provided it was found that Kidd 
throughout retained control of the vehicle. Judgment of 
Hutchison J. [1959] N.Z.L.R. 127, affirmed. Union Steam 
Ship Co. of New Zealand Ltd. v. Colville. (C.A. Wellington. 
1959. October 16. North J. Cleary J. Shorland J.) 

NEGLIGENCE. 
Breach of Statutory Duty-Third Party-Accident to Employee 

-Employer Exposing Employee to Unrwceesary or Unreasonable 
Risk in Operation of Machire as Contemplated by Agreement 
with Prow&r of Machine-Employer’8 Negligence referable to 
Machine provided by Third Party-Damages payable to Employee 
by Defendant Employer recoverable in full from Third Party- 
Interest 7tot payable by Third Party to Defendant-See CONTRACT 
(supra). 

PRACTICE. 
Appeals to Supreme CourGDestitnts Percvom Notice qf Appeal 

from Order-Respondent absent from New Zealan&-Duty of 
Registrar to post Notice of Appeal to him if His Whereabouts 
Know+-Summary Proceedings Aot 1957, 8. 116 (2)-See 
DESTITUTE PERSONS (sqwn). 

PROPERTY LAW. 
Mortgage-Restrict&n on Exercise of Mortgagee’s Righta- 

Notice-Notics requiring Mortgqor to remedy Deja& and pay 
Principal Sum Invalid and InefjectuadProperty Law Act 1952, 
8. 92. Section 92 (1) of the Property Law Act 1952 requires 
the mortgagee to give a notice which, inter alia, requires the 
mortgagor to remedy the default. A notice by a mortgagee 
requiring the mortgagor not merely to remedy the default, 
but also to pay the principal sum, does not comply with the 
section. The principal moneys secured by a mortgage were 
repayable on November 27, 1960. Clause 5 of the mortgage 
povided that, if the mostgagor made default in any matter, 
then the principal sum should, at the option of the mortgagee 
become immediately payable without notice. The mortgagor 
was at all material times in default of covenants contained 
in the mortgage in respect of certain weekly payments of 
interest on the mortgaged property, and in respect or certain 
collateral securities. A notice by the mortgagee purported to 
be given under s. 92 of the Property Law Act 1952 correctly 
specified in its recitals certain breaches of covenant. It also 
recited so much of cl. 5 of the mortgage as purported to provide 
that upon the happening of such defaults as were recited, the 
principal moneys secured became due and payable ; and finally 
it called upon the plaintiff “ to remedy the said default by msking 
payment to the first defendant of $27,745 odd, being all the 
interest and principal plus rates owing, or which could be owing 
under the mortgage, by the mortgagor “. The mortgagor sought 
an injunction rest raining a sale through the Registrar of the 
SupremeCourt of the property which was security for the mort- 
gage. Held, 1. That the effect of s. 92 of the Property Law Act 
1952 upon cl. 5 of the mortgage was that cl. 5 must be road subject 
to the section ; and, when so read the principal moneys became 
payable under the provision if-but only if-the nortgagee, 
having given notice specifying the defaults and breaches of 
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NJ. METHODIST SOCIAL SERVICE ASSOCIATION 
through its constituent organisations, cares for . . . 

AGED FRAIL 
AGED INFIRM 

CHILDREN 
WORKING YOUTHS and STUDENTS 

FIAORI YOUTHS 
in EVENTIDE HOMES 

HOSPITALS 
ORPHANAGES and 

HOSTELS 
throughout the Dominion 

Legacies may be bequeathed to the N.Z. Methodist Social Service Association or to the following members of the 
Assooiation who administer their own funds. For further information in various cent&s inquire from the 
following : 

N.Z. Methodist Social Service Association. Convener : Rev. A. E. ORR . . . . P.O. Box 6104, Auckland 
Auckland Methodist Central Mission. Superintendent: Rev. A. E. ORR . . . . P.O. Box 5104, Auckland 
Auckland Met.hodist Children’s Home. Secretary : Sister IVY JONES . . . . P.O. Box 6023, Auckland 
Christchurch Methodist Central Mission. Superintendent : Rev. W. E. FALEINWIAM P.O. Box 1449, Christchurch 
South Island Orphanage Board (Christchurch). Secretary : Rev. A. 0. HARRIS P.O. Box 931, Christchurch 
Dunedln Methodist Central Mission. Superintendent : Rev. R. DUDLEY . . . . 35 The Octagon, Dunedin 
Masterton Methodist Children’s Home. Secretary : Mr. J. F. CODY . . . . P.O. Box 298, Masterton 
Maori Mission Social Service Work 

Home and Maori Mission Department. Superintendent : Rev. G. I. LAURENSON P.O. Box 5023, Auckland 
Wellington Methodist Social Service Trust. Superintendent : Rev. R. THORNLEY 38 McFarlane Street, Welington 

The Church Army in New Zealand 
(Church of England) .~ 

(A Society Incorporated under The B&&ue and Charitable Truets Act, 1908) 

HEADQUARTERS : 90 RICHMOND ROAD, 
~, AUCKLAND; W.l. -. 

President : THE MOST REVEREND R. H. OWEN, D.D. 
Primate and Archbishop of New Zealand. 

THE CHURCH ARMY: 
Undertakea Evangelistic and Teaching Missions, 
Providea Social Workers for Old People’s Homes, 

Orphanages, Army Camps, Public Works Camps. 
rmd Prisons, 

Conducts Holiday Camps for Children, 
TrayheE;Eg;iets for work in Parishes, snd among 

LEGACIES for Special or General Purposes may be 
safely entrusted to- 

A Church Army SiateT with part of her “family” of orphan children. The Church Army. 

FORM OF BEQUEST: 

“ I give to the C~QRCE ARMY IN NEW ZE~L~D SOCIETY of 90 Richmond Reed, Auckland, W.1. [Here.i?wert 
particulars] and I declere that the receipt of the Honorary Treasurer for the time being or other proper offiaer of 
the Church Army in New Zealand Society, shall be eufficient diecharge for the same.” 
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the Dominion’s 
;L’eading Trading Bank 

Overseas trading calls for a specialised service, and the 
Bank of New Zealand is geared to give it. Importers 
and exporters can benefit from the help and informa- 
tion available to them. Through a world-wide network 
of Agents and Correspondents, the B.N.Z. can obtain 
credit reports, trade information and introductions in 
any country. A large proportion of the Dominion’s 
Import and Export business passes through the B.N.Z. 
Bill Departments in the form of shipping Documents 
attached to Bills of Exchange. Authorised remittances 
of funds can be made quickly and simply. 
The B.N.Z. has many years of exper- 
ience in overseas trading, and is able to Y 
handle all arrangements, both here and 
overseas, on your behalf. Call into the 
nearest branch or agency of the B.N.Z. 
and see how they can help you. You will 
be under no obligation. 

The Bank of New Zealand has full Agency 
representation throughout the World. and 
BNZ Executive Off&n visit all areas regularly. 

BANKOFNEMMEALAND 
Over 370 Branches and Agencies in fhe Dominion. 

These days, personal savings 
are hard to build up. 

Now, more than ever, you’ll appreciate the protection a 
Norwich Union policy will bring to your home, your family, 
your business. 
Founded in 1808, the Norwich Union has distilled for 
modern use the experience of more than a century and a 
half of mutual life insurance service and the wisdom of 
using this is being proved to more and more New 
Zealanders every day. 

LIFE INSURANCE SOCIETY 
ENTIRELY MUTUAL 
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covenant relied upon, the mcrtgagor fails to remedy those 
breaches by the date fixed by the notice. 2. That the effect 
OI the notice was to specify the non-payment of the principal 
sum secured by the mortgage, as one of the defaults complained 
of, and to require the mortgagor to pay the principal sum so 
as to remedy one of his alleged defaults. As such a notice 
denied the mortgagor the privilege which s. 92 was intended 
to give, and defeated the purpose for which the section required 
the notice to be given, it was invalid and ineffectual as a notice 
under the section. (Campbell v. Commercial Bankitig Co. of 
Sydney (1879) 40 L.T. 137, distinguished). 3. That, accordingly, 
the mortgagor was entitled to an injunction restraining the sale. 
Jaffe v. Premier Motors Ltd. (SAT. Auckland. 1959. 
September 30; October 1. Shorland J.) 

PUBLIC REVENUE. 
hT.state Duty--Second Mortgages-Method qf Valuation- 

h’stute and Gift Duties Act 1955, se. 76, 77. Among the assets 
of the estate of the deceased, who died on June 22, 1956, there 
was a second mortgage from his two sons securing $15,600 with 
interest at 5 per cent., and payable in the ordinary course on 
May 1, 1963. The Commissioner valued the mortgage at 
6516,103 3d., being the amount of the principal sum plus interest 
accrued at the death of the deceased, c502 3d. The deceased 
had a half interest in an unregistered third mortgage securing 
5875, with no interest, and payable in the ordinary course 
on March 8, 1964. It was subject to a first mortgage of e1,200, 
and a second mortgage securing a suspensory loan by the 
State Advances Corporation of ~18.5. The Commissioner 
valued the deceased’s half interest in the mortgage at g299 
10s. 4d.; being half of its present value, calculated at 5 per 
cent. per annum compound interest with annual rests, of the 
principal sum of $875 payable on March X, 1964. He assessed 
the estate duty accordingly. The appellants objected. On 
Case Stated by the Commissioner, Held, 1. That, in view of 
s. 76 of the Estate and Gift Duties Act 1955, there is no rule 
of law as to the manner in which each mortgage should be 
valued. 2. That the Commissioner had valued the mortgages 
on the basis of their retention in the deceased’s estate until 
they fell due ; and that method was the one calculated best 
to arrive at the value of the mortgages as at the time of the 
deceased’s death. 3. That s. 77 of the Estate and Gift Duties 
Act 1955 did not apply to this case. 4. That, in making his 
value of the sons’ mortgage the Commissioner should consider, 
first, what should be allowed for contingencies in relation to 
the capital between the date of the death of the deceased and 
the date before which the capital could not be called up, and, 
secondly, what should be allowed for the fact that the rate 
of interest was 5 per cent. only while the rate for a second 
mortgage, in the absence of family reasons, was seven per cent. 
Those two matters were linked together, and an allowance 
should not be made twice for the same risks. 5. That, looking 
at the matter not over conservatively, but reasonably con- 
servatively, and having regard to contingencies (stated in the 
judgment), the value of the sons’ mortgage as at the date of 
the death of the deceased should be f15,102 3d. 6. That no 
alteration should be made in the valuation which the Com- 
missioner placed on the deceased’s half interest in the third 
mortgage securing fX75. In re O’Grady (deceased). (S.C. 
\Vellington. 1959. August 27 ; Oct,ober 5. Hutchison A.C.J.) 

TENANCY. 
F&z&ion of Fair RentAlterations to Premises almost doubling 

Pre-existing Capital Value-Preuious Fair Rent no longer 
applying-Tenarzy Act 1955, s. 21. Where alterations are 
made to premises after the fixing of the fair rent by the Magis- 
trates’ Court, it is in each case a question of fact and degree, 
depending on the nature and extent of the alterations, whether 
the premises have been so altered as to have lost their former 
identity so as to render no longer applicable the fair rent which 
had been fixed. (Bra& v. Zavos [1948] N.Z.L.R. 1 ; [1947] 
G.L.R. 492, and SoUe v. Butcher [1950] 1 K.B. 671 ; [1949] 
2 All E.R. 1107, followed.) In the present case, the value 
of a two-flat building before the alterations were made was 
jx,650. The flat in question was valued at f825. After 
the alterations made in 1957 and the early part of 1958 at a 
cost of f1,055, the capital value of the flat was increased by 
65750. The redecoration was not extravagant or out of 
character. On an appeal from a judgment of the Magistrates’ 
Court which made an order for possession of the flat and gave 
judgment for arrears of rent. Held, That the previous fair 
rent fixed in 1954 no longer applied as what was done in the 
way of alterations created a different dwellinghouse. Quaere, 
Whether the Tenancy Act 1955 continued to apply to the 
premises. Peach v. Sieoera. (S.C. Wellington. 1959. 
November 1% McCarthy J.) 

Wife in Occupation of Matrilnolzial Home-Action by Husband 
clailning Possession, a.s from Unauthorized Occupier- Wife 
Currently Proceeding in Supreme Court udder s. 19 of the Married 
Women’s Property Act 1!)52-No Jurisdiction in Magistrates’ 
Court to Entertain Husband’s Action-Tenancy Act 1955, se. 53, 
54. The pleintiff was the husband of the defendant against 
whom he claimed an order under s. 54 of the Tenancy Act 1955 
for possession of a dwellinghouse, on the ground that the 
defendant was occupying the dwellinghouse for residential 
purposes without the authority of the plaintiff, and in contra- 
vention of s. 53 of the statute. The wife had commenced 
proceedings in the Supreme Court under s. 19 of the Married 
Women’s Property Act 1952 for determination of the dispute 
as to which of the parties was entitled to possession of the 
property. Held, That, as the defendant had commenced 
proceedings in the Supreme Court for determination of her 
claim to possession, the same issue involved in this action was 
also before the Supreme Court ; and the Magistrates’ Court 
had no jurisdiction, at least for the time being, to entertain 
this action. Thorpy v. Thorpy. (1959. October 10, Coates 
S.M. Auckland.) 

TRANSPORT. 
Licetising-Restriction on Licence in Carriage of Livestock, 

Fresh Milk, etc.-Restrictiolz applying to any Available Route 
involving Fifty &files of Open Gove??awti Rai1wa.q at Commence- 
ment, Middb, or End of Route-Transport Licenei~g Regulations 
1950 (S.R. 1950/28), Reg. 29 (2) (b) (Amendment No. 10 (S.R. 
1955/l@) Reg. 2 (1) ). Regulation 29 (2) (b) of the Transport 
Licensing Regulations 1950 (inserted by Reg. 2 (1) of Amend- 
ment No. 10) catches any available route which involves fifty 
miles of open Government railway, and it matters not whether 
the length of fifty miles is at the commencement, in the middle 
of, or at the end of the route. (Hanna v. GarZar& [1954] 
N.Z.L.R. 945, followed. Tuakau Transport Ltd. v. Donovan 
[1958] N.Z.L.R. 903, and Loper v. Transport (N. C.) Ltd. [1959] 
N.Z.L.R. 686, applied.) Dunlop v. Dugdale. (S.C. Wanganui. 
1959. September 9. McCarthy J.) 

Isolated Letting of Motor-car.-Such Letting not (I “passenger 
service “-Transport Act 1949, es. 2 (I), 95. Q.‘s motor-car 
had been damaged in an accident while he was working for A. 
A. hired a car to Q. for e5 a week, an arrangement that lasted 
for six months. In an action by A. to recover the hire charges 
from Q., Held, 1. That, the phrase in the definition of “ Pas- 
senger service ” in 8. 2 (1) of the Transport Act 1949 “ a 
service for the letting of a motor-vehicle . . . on hire . . . 
to a person who himself drives ” applies only to something in 
the nature of a business of letting, and not to an isolated 
transaction. 2. That the letting of the car to Q. was an isolated 
act of letting for hire ; and, consequently, the transaction was 
not in breach of s. 96 of the Transport Act 1949. Alve v. 
Quartley. (1959. September 22 ; November 3, Yortt S.M. 
Pahnerston North.) 

WORKERS' COMPENSATION. 
Accident arising out of and in tht. Course of the Employme& 

Waterside Worker ceasing work and Returraing Gear in Accordarze 
with Normal Approved Procedure to Locker in Hall whereiti 
kept-Worker slipping on WhaTf and Injured-Worker ilz Place 
to vh.ich Public entitled to go and in Hams Position as any other 
Member of the Public-Compelzsation not payable-Worlcers’ 
Compensation Act 1956, s. 3 (1). D., a waterside worker was 
employed until 9 p.m. in connection with the loading of general 
cargo at a wharf. At 8 p.m. the work of the. loading ceased, 
and D. gathered his gear together and began to take his gear 
to the hall whence he had taken it in the morning. This 
was in accordance with normal procedure and understanding. 
After he had walked towards the hall, a distance of eight or 
nine paces, he slipped and fell and had to go off work. The 
place where he fell was on the wharf where he had been working 
and he was still in the vicinity of the ship in connection with 
which he had been working. In an action claiming compen- 
sation, Held, 1. That compensation was not payable as although 
D., when the accident occurred, would not have been at the 
place where the accident occurred but for his employment, 
and although at the end of his employment his employer could 
well have expected that he would return to the Ball with his 
gear to place it in the locker, there was no duty imposed upon 
him to be where he was. When he was leaving his place of 
employment he was not doing something in discharge of a 
duty to his employer directly or indirectly imposed upon him 
by his contract of service ; he was in a place to which the 
public were entitled to go, and he was in the same position as 
any other member of the public. (Ayling v. Union Steam 
Ship Co. Ltd. [1943] N.Z.L.R. 30 ; [1942] G.L.R. 741, followed.) 
Dalton v. Attorney-General. (Comp. Ct. Christchurch. 1959. 
October 20; November 12. Dalglish J.) 
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RECENT LEGISLATION AFFECTING THE CONVEY- 
ANCER AND REAL PROPERTY LAWYER. 

By E. C. ADAMS, I.S.O., LL.M. 

The Statute Book for 1959 will be rich in material 
of interest to the conveyancer and real property lawyer. 
Let us examine briefly the various relevant statutes 
one by one. 

STATUTORY LAND CHARGES REGISTRATION ACT 1928. 
This Act and the Land Transfer (Compulsory Registra- 

tion of Titles) Act 1924 are the principal Acts passed 
in our time dealing with the registration of title to 
land : to a great measure we owe them both to the 
late Mr C. E. Nalder, who held the position of Registrar- 
General of Land from 1921 to 1932. The Statutory 
Land Charges Registration Act 1928 had its genesis 
in this way : about the year 1927 Mr Nalder came 
across a list of requisitions which appeared to be 
typical in a certain State of Australia, when land under 
the Torrens system was being dealt, wivith. M.r Nalder 
was determined, if he could possibly do so, to prevent 
such an undesirable practice from arising in New 
Zealand in connection with dealings under our own 
Land Transfer Act. 

Now may we just listen for a moment to what an 
English solicitor, while on a visit, to this Dominion 
a few years ago, had to say about our Statutory Land 
Charges Registration Act : * 

The man in the street is bound to lose faith in the efficacy 
of a system which allows unregistered charges in favour of a 
Government or a local authority to take priority over private 
charges that are aotually on the register. But in New 
Zealand the excellent provisions of the Statutory Land 
Charges Registration Act 1928, as amended by the Statutory 
Land Chargee Registration Amendment Act 1930, ensure 
that the same disastrous and, indeed, ludicrous position, 
cannot arise there. Section 6 of the principal Act allows 
public bodies to apply for charges to be entered on the 
register book whenever (subject to deliberate exceptions) a 
charge is created or arisea under a past or future statute which 
does not expressly provide for its entry in the register book 
(8. 8, ibid.). Most wisely, the onus of registering is put 
upon the chargee and the duties of the Registrar are purely 
ministerial. Registration is compulsory in the sense, not 
that a defaulting chareee can be comuelled to remedv a 
default but thatrif it rails to apply fo> entry of a &rge 
that is capable of being registered, the charge will be void 
as against-a purchaser, mortgagee or leasee f&r value under 
any deed, contract or instrument which is registered first 
(ibid., ss. 2, 5, w amended). 

Perhaps Mr Ruoff would not have been so well 
pleased in this respect with our system, had somebody 
told him that in our mining districts it is necessary to 
search not only the Land Transfer register, but also 
the Mining Register before one can safely deal with a 
parcel of Land Transfer land : see, for example, Miller 
v. Minister of Mines [1959] N.Z.L.R. 220. 

By some curious omission, the Statutory Land 
Charges Registration Act was not made to apply to 
registration under the Mining Act 1926. It is really 
remarkable how often the Legislature seems to forget 
the existence in New Zealand of a large body of 

* “ Land Transfer Through English Eyes “, by Theodore 
B. F. Ruoff, senior Assistant Land Registrar, H.M. Land 
Registry, London (1963) 29 N.Z.L.J. 217. 

land registration under the mining legislation, such as 
residence sites and business sites. 

When the Joint Family Homes Act was first enacted 
in 1950, it was not possible to register under that very 
popular Act a residence site registered under the 
Mining Act 1926. But that omission soon raised most, 
vocal protests, and it was soon remedied. Now 
amendments of ss. 2, 6 (6), and the Schedule of the 
Statutory Land Charges Act 1928 (effected by s. 2 of 
the Amendment Act 1959) make the provisions of the 
principal Act apply to registration under the Mining 
Act, but, it has taken the Legislature thirty-one years 
to repair this particular omission. 

I trust that it will not be considered out of place 
here for me to mention that a few years ago a Bill 
was presented to Parliament providing for such mining 
privileges, as residence sites and business sites, to be 
brought under the Land Transfer Act, which would 
have given them State guarantee. For some reason 
or other, the Bill was not proceeded with : but ex 
facie it appeared a most desirable Bill. Another 
effect of the proposed legislation would have been that 
in future the administration of business sites and 
residential sites would have been taken away from the 
Warden and vested in the Lands and Survey Depart- 
ment, which it appears to me would also have been 
an advantageous change. 

THE LAND TRANSEER ACT : IMPORTANT AMENDMENTS. 

Variation of Eaqements and Profits a Preidre. 
Although for many years now provision has been made 
for, the registration of instruments varying registered 
mortgages and leases, until the passing of the Land 
Transfer Amendment Act 1959, it, had not been possible 
to vary the terms and conditions of easements and 
profits a prendre. If it was desired to vary an easement 
or profit a prendre it was necessary for the registered 
proprietor of the easement or profit a prendre to sur- 
render the easement or profit (which in practice is 
effected by a memorandum of transfer from the 
registered proprietor of the easement or profit to the 
registered proprietor of the servient tenement followed 
up by a request to the District Land Registrar to 
effect merger) and then to obtain and register a new 
grant : this of course entailed fairly heavy legal costs. 

Now, a new s. 9OA of the Land Transfer Act 1952 
(added by s. 3 of the Land Transfer Amendment Act 
1959) enables easements and profits a prendre to be 
varied by a memorandum of variation in a similar 
manner to that in which mortgages and leases have 
and may be varied. The variation must be signed 
by the registered proprietor of. the servient tenement 
and also by the registered proprietor of the dominant 
tenement or, in the case of an easement or a profit 
in gross, by the registered proprietor of the easement 
or profit. If the servient tenement or dominant 
tenement or easement or profit is mortgaged, the 
easement or profit may not be varied by a memorandum 
of variation without the consent of the mortgagee. 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITS PURPOSES Box 5006, Lambton Quay, Wellington 

The New Zealand fMppled Children Society wee formed in 1036 to take 
np the oanee of the crippled child-to act ee the guardian of the cripple. 
and fight the handicaps under which the orlppled child leboum ; to 
endesvonr to obviate or mlnlmlze hb dieability, end generally to bring 
within the reech of every cripple or potentlei cripple prompt and 
efflclent treatment. 

19 BRANCHES 

TUROUGHOUT THE DOMINION 

ITS POLICY 

((I) To provide the same opportunity to eve 
that offered to physloaily normal children: ( ‘g 

crippled boy or girl ae 
) To foster vocational 

treinlng and placement whereby the handicapped may be made eelf- 
nipporting instead of being a e 

Yr 
upon the oommunlty ; (c) Preven- 

tion lu advance of crippling con tlone ae a major objective ; (d) To 
wage war on lrfentlle paralysis. one of the mine1 
(6) To mslntain the closest co-operation wl J: 

al oeueee of erlppllag ; 
State Departmeote, 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Branch aclministsrs it8 own Fun&) 

Hoepltei Boa&, kindred Sooletles, and assist where possible. 

It le oonsldered that there are approximately 6.000 crippled children 
in New Zealand. and each yeer adds a number of new ceeee to the 
thonsande already being helped by the Society. 

Members of the L8W Society are invited to bring the work of the 
N.Z. Crippled Children Society before clients when drawing up wills 
end advlelng regarding bequests. Any further lnformetlon will 
gladly be given on appllcstlon. 

MR. C. PEACBEN. Seoretary. Exesutive Conuall 

EXECUTIVE COUNCIL 

sru CaaPlae NOBWOOD (Preeldent), Mr. Q. K. IIAM~AI~~ (Chelrman). 
8m JOm ILOTT (Deputy Chairman), Mr. II. E Yornvo, J.P., hfr. 
ALRSANDMB QXZLIBS. Mr. L. SIBCLAIR THOMPPBOR, h. FRANK R. Jom8, 
Mr. IEaxo M. HODDISR, Mr. WYVSICN B. Hmvr. SIR A~nx~uu 
ROB~RTE, Mr. Wmuu N. NO~WOOD, Mr. J. L. SUTTOH, Mr. 0. J. 
PARK, Dr. 0. A. Q. L~NNAIW, Mr. L. 0. K. SIR, Ml& B. PINDEB. 
I&. F. CAYPB~LL-SPF&IT. 

AUOKLA,WD ........ P.O. Box 2100, Auckland 
CANTERBURY AND WEST COAST P.O. Box 2035, Chrletolmrch 
SOUTE CANTERBURY ...... P.O. Box 126, Tlmaru 
DUH~DIN .......... P.O. Box 483, Dunedlo 
QI~BoRNB ...... . P.O. Box 15, Qlsbome 
HAWIB’S BAY ....... P.O. Box 577, Napier 
NRLSON .......... P.O. Box 188, Nelmn 
NBW PLYYOUTII ...... P.O. Box 324, New Plymouth 
NORTH OTAGO .... .... P.O. Box 304, Oa- 
MANAWATU ...... P.O. Box 299, Pahnerston North 
YABLBOBOUQH ........ P.O. Box 124, Blenheim 
SOUTH TARANARI ...... P.O. Box 148, Hawere 
SOUTEUND .... . , . . P.O. Box 169. Inverearpill 
SITLATFORD ........ P.O. Box 83, Stratford 
WANQANUI ........ P.O. Box 20, Wangsnui 
WAIEA~APA ........ P.O. Box 126. Maeterton 
W~&INOTON ...... P.O. Box 7821. Wellington, E.4 
TAURANQA P.O. Box 340, Tsurange 
COOK ISLANDS cjd Bd&‘EL&‘RAL~,’ ISLAND kfitRCiUN’TS LTn . . 

Rarokmg* 

OBJECTS : The principal objects of the N.Z. Feders- 
tlon of Tuberculosis Aesoclations (Inc.) em 88 follows : 

I. To establish and maintain in New Zeehmd 8 
Federation of Associationa and persorn interested in 
the furtherance of a campaign against TuberonMe 

2. TO provide supplementary assismnCa for the benefit, 
comfort and welfare of persons who are Suffering or 
who have suffered from Tuberculosis and the de- 
pendenb of l uch persons. f 

5. To provide and mine fun& for- the purpoae~ of the 
Federation by eubecrlptlons or by other memu. 

4. To make a survey end acquire accurate informa- 
tion mnd knowledge of all mattern Ufe&ing or cm- 
cemlng the existence and treatment of Tuberoulosie. 

5. To oecure ~~-~tdlmti~n between the public and 
the medical profesalon in the investigation and treat 
ment of Taberculoels, and the Hter-wre and welfme 
of pemone who heve wufYemd from the uid dieeue. 

A WORTHY WORK TO FURTHER BY BEQUEST OR GIFT 
Mumbers of the Law Society are invited to bring the work of the Federation bejore dient8 
when drawing UQ wills and giving advice on bepusekr. Any furth6r dnfwrnaiion will b8 

gladly given on appliouti0n to :- 

HON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS, (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.l. 

Telephone 40-959. 

OFBICERS AND EXECUTIVE OOUNOIL: 

President : C. Mea&en, Well&?ton. 

Executive : C. Meuohen (Chairman), Wellington. 
Dr. J. Connor, Ashburton Town and County. 
H. J. Gillrnore, Auckland. 
C. A. Rattray, Canterbury and West Coa8t. 
R. A. Keeling, (fisbowse and East Coast. 
L. Beer, Hawks’8 Bay. 
Dr. J. Hid&stone, Nelson. 
A. D. Lewis. Northland. 

W. R. Sellar, Otago. A. S. Au&in, Palmer8&n North. 
L. V. Farthing, South Canterbury. 
C. M. Hercua, Southland. 
L. Cave, Taranaki. 
A. T. Ow7ol.l. Wairoa. 
A. J. Ratliff, Wangqnui. 

Hon. Trea&r : H. H. Miller, Wullington. 
Hon. Ssastary : Miss F. Morton Low, WsUington. 
Hon. Sdi&n : H. 1. Andwaon, Wd%@m. 
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Help save me from this- 

Leprosy and tropical 
diseases in the South 
Pacific strike many un- 
fortunate people. 

Our cause is Strictly 
Undenominational 

Send your help to me 

P. 1. TWOMEY, M.&E., 
“ Leper Man ” 

Secretary, LEPERS’ TRUST BOARD, INC., 
Sherborne Street, Christchurch. 

LZ8 

‘UNITED 
DOMINIONS 
CORPORATION 

(South Pacific) Limited 

Total Assets 
(including Associated Companies) 

~1,750,000 

FINANCE 
for Industry and Trade 

Facilities for Hire Purchase Finance 

Wellington . Auckland l Hamilton 
Christchurch l Dunedin 

Representatives throughout New Zealand 

Give your family 

FlNANCBAL 
PROTECTION 

with this 

NEW LOW COST 
UNIT ASSURANCE PLAN 

All payments refunded 
if you live to age 60! 

EXAMPLE : A man aged 23 can have immediate Death Cover’ of ,$4,ooo 
(IO units) for 1118 (1/2 per unit) per fortnight. 

g 

The cover reduces by 
100 each year after age 26 until on survival at age 6o he receives 
600 (&I per unit). He has paid only LI+J/~ per year, a total of 
5611314. Premium payments qualify, within the limits provided, in 

arriving at taxable income. 
Full particulars from your National Mutual Representative, 

or direct from 

Head Ofice: WELLINGTON. Managerfor New Zealand: STAVELBV R. ELLIS 
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The form of the Memorandum of Variation, as 
prescribed in the Amendment Act 1959 appears in 
the Schedule thereto and is quite simple : 

” Form S 
MEMORANDUM OF VARIATION OF EASEMENT OR 

PROFIT A PRENDRE 
The terms, covenants, and conditions contained or implied 

in the easement (2)rofit a prendre) created by memorandum 
of transfer No .,,,,..,........,,.,,.,,, are hereby varied as follows [Here 
state any variations agreed upon]. 

Dated this .._._............... day of __..,,................. 19. 
Signed by ,4. B., as the registered 
proprietor of the dominant tene- 
ment (or, in the case of an ease- ! 
merit & a. wrofit a wrendie in arosa. i 
the registered pr&rietor of the’ 
easement (rvrofit a prendre) ), in 
the presence of : 

E. F., 

[Occupation and address.] 
Signed by C. D., as the registered) 
proprietor of the servient tene- 
ml& : J 

G. H., 
[Occupation and address.] ” 

A. B., Registered pro- 
prietor of dominant 
tenement (easement) 
(profit a pm&-e). 

C. D., Registered pro- 
prietor of servient 
tenement,. 

Brilzging Down of Encumbrances on Registration of 
New Leases. The bringing forward by request of 
mortgages and encumbrances on new leases in renewal 
of or in substitution of registered leases, first appeared 
in s. 5 of the Land Transfer Amendment Act 1939, 
and later was enacted as s. 117 of the Land Transfer 
Act 1952. But it has always appeared to me that 
these provisions were put into a sort of strait-jacket 
by the Legislature and I could never understand the 
reason or the necessity for these restrictions on the 
operation of such a useful section. Thus, until the 
passing of s. 4 of the Land Transfer Amendment Act 
1959, s. 117 of the principal Act provided that, when a 
new lease was registered in renewal of or in substitution 
for a lease previously registered, the new lease was to 
be subject to all encumbrances to which the former 
lease was subject, provided the following conditions 
were complied with : 

(a) The Registrar had to be satisfied that the lease 
was in renewal of or in substitution for the 
former lease and that the lessee under the new 
lease was the lessee under the former lease ; and 

(b) The lessee had to request that the encumbrances 
be brought down on the new lease and the new 
lease had to be registered within one year after 
the expiry or surrender of the former lease. 

Now, an amendment of s. 117 enables the Registrar 
to bring down existing encumbrances where the lessee 
under the new lease is the lessee under the former 
lease or the personal representative of the lessee under 
the former lease, and provides that the request for 
this to be done may be made either by the lessee under 
the new lease or by the person registered as the proprietor 
of any encumbrance or lien or interest to which the 
former lease was subject. The request may be made 
at any time within three years after the date of the 
expiry or surrender of the former lease, instead of 
within one year as previously provided. 

Lengthening the Time in which Claims may be mude 
against the Consolidated Fund. It is obvious that 
one effect of the Land Transfer provisions conferring 
indefeasibility of title by registration is that an owner 
of land through no fault of his own may be deprived 
of his land. Hence, when the Land Transfer system 
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was inaugurated in New Zealand, it was found necessary 
to establish an Assurance Fund against which such 
an owner could claim compensation for the loss which 
he had suffered. In the depression years the moneys 
standing to the credit of that fund. were transferred 
to the Consolidated Fund which thereupon took over 
the liability hitherto borne by the Assurance Fund. 

These provisions authorizing compensation in appro- 
priate cases will now be found in Part XI of the Land 
Transfer Act 1952, which Part is headed, “ Compema- 
tion for Loss or Damage “. The corresponding provi- 
sions of the Land Transfer Act 1885 were given great 
prominence by their Lordships of the Privy Council 
in Assets Co. Ltd. v. Mere Roihi (1905) N.Z.P.C.C. 275, 
which, as we all know, is one of the leading cases on 
indefeasibility of title conferred by registration under 
the Torrens system. 

It is therefore provided by statute that a person 
may receive out of the Consolidated Fund compensation 
if he is deprived of his land, either by the bringing of 
same under the Land Transfer Act in favour of another 
person, or by some mistake being made in the Land 
Transfer Office in connection with any dealings with 
such lands when under the operation of the Act, and, 
if he is barred from the provisions of the Act from 
recovering possession : s. 172 (b). 

In more general terms, s. 172 (a) gives a right of 
action to any person who sustains any loss or damage 
through any omission, mistake, or misfeasance of any 
Registrar, or any of his officers or clerks in the execution 
of their duties. It has been held that contributory 
negligence by a claimant for compensation will put 
him out of Court. 

Section 180 of the Land Transfer Act 1952, which 
provides a time-limit, has been found in certain circum- 
stances to work unfairly against a claimant for oom- 
pensation under the Act. No action for recovery of 
damages shall lie or be sustained against the Crown 
unless the action is commenced within the period of 
six years from the date when the right to bring the action 
accrued, but any person being under the disability of 
infancy or unsoundness of mind may bring such action 
within three years from the date on which the disability 
ceased. It is, however, enacted by s. 180 (2) of the 
Land Transfer Act 1952 (as added by s. 5 of the Land 
Transfer Amendment Act 1969) that for this purpose 
a right to bring an action does not accrue until the 
plaintiff becomes aware, or but for his own default 
should have become aware, of the existence of his right 
to make a claim. 

I rather think that this amendment has been made 
as the result of a fairly recent Canadian case, which 
has attracted great attention in almost every juris- 
diction where the Torrens system of registration 
operates : Turta v. C.P.R. & Imperial Oil Co. Ltd. 
( AZberta) [I9541 3 D.L.R. 1. In this case, there was 
a wrongful omission from a title of a reservation of 
mines and minerals. It is certain that a registered 
proprietor of land held under the Torrens system should 
not be expected to search all relevant titles every six 
years in order to protect his title which purports to be 
State-guaranteed. Nevertheless the amendment con. 
tains within itself the principle of contributory negli- 
gence : it does not, as we have seen, protect the negli- 
gent owner. 

Inroads on the wmmon law concept of an estate in fee 
simple. Every student of the English system of law 
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early in his studies is faced with the maxim, Cujw e.st 

solum, ejus est usque ad coelum ad inferos. At common 
law, the grant of an estate in fee simple entitled the 
grantee not only to the surface of the land but to every- 
thing both above and below it-e.g. minerals, mineral 
oil, gas, metals, or valuable stones-except as decided 
in Elizabeth the First’s reign, gold and silver. 

This common-law conception of an estate in fee 
simple is well illustrated by Commiseioner of Grown 
Lands v. Bennie (1909) 28 N.Z.L.R. 478, 955.t The 
various statutory inroads on this principle will be 
found in Garrow’s Red Property, 4th ed. 7. Now 
that I am at present engaged in editing a fifth edition 
of that work I shall have to add two more further 
statutory inroads. 

IRON AND STEEL INDUSTRY ACT 1959. 
As its Title indicates, this is 

An Act to vest in the Crown the right to prospect for and 
mine ironsands in certain areas, to enable the Minister to 
grant certain powers, and to make proviion in respect of 
an iron and steel industry in New Zealand. 

The Act is not of universal operaCon in the whole 
of the Dominion, being restricted to three areas set 
out in the Schedule to the Act. 

In s. 2 we find the following definitions : 
“Ironsands” means sands containing iron-bearing minerals; 

and includes materials in solid formation containing iron- 
bearing minerals : 

‘< Ironsands ores, ” means any area described in the 
Schedule to this Act for the time being subject to the 
provisions of this Act : 

The main provision is s. 3 (1) which reads as follows : 
(1) Except as otherwise provided by this Act end not- 

withstanding the provisions of any Act or of any Crown 
grant, certificate of title, lease, or other instrument of title, 
the right to prospect end mine for ironsends in any iron- 
sands area is hereby vested in Her Majesty, subject to the 
provisions of this Act, and no person, other than the Minister, 
or a person authorized under this Act by the Minister: shall, 
after the commencement of this Act, prospect or mme for 
ironsands in any ironsands area. 

Section 7 provides that, where the Minister is of the 
opinion that any land in an ironsands area is required 
for the mining of ironsands, or that any land in any 
part of New Zealand, is required for the establishment 
or operation of an iron and steel industry, the land may 
be taken under that Act and may be taken or set 
apart in accordance with the provisions of the Public 
Works Act 1928, as if the land were required for a 
public work under that Act. By s. 8 every person 
having any estate or interest in any land taken under 
the Act shall be entitled to compensation therefor 
which shall be ascertained and paid in all respects as 
if the land had been taken for a public work under 
the Public Works Act 1928, provided that in assessing 
compensation under this section, the value of any 
ironsands which are or may be on or in the land shall 
be excluded. But every person having an estate or 
interest in any land taken under the Act shall be 
entitled to to receive royalties in respect of any iron- 
sands mined from the land : s. 9. 

The Schedule to the Act which sets out the three 

t Where a Crown lessee was held entitled to purchase the 
fee simple, including all minerals other than gold or silver : 
c.f. Brighton v. McClure (1913) 32 N.Z.L.R. 1073, CA. 
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areas affected by the Act is as follows : 
IRONSANDS AREA 

(a) All that area in the North Island contained in s strip 
of land 3 miles wide measured inland from mean high-water 
mark and ext’ending along the coastline of the sea and of its 
bays, inlets, and creeks from the South Head of the Keipara 
Harbour to the northern bank of the Whangaehu River, 
together with all tidal lands contiguous to that land. 

(b) All that area in the South Island contained in B strip 
of land 3 miles wide measured inland from mean high-water 
mark and extending along the coastline of the sea and of its 
bays, inlets, and creeks from thn southern bank of the 
Keramea River to the northern bank of the Haast River, 
together with all tidal lands contiguous to that land. 

(c) All that area in the Nelson Land District contained in 
the Survey District of Waitapu. 

THE BAUXITE ACT 1959. 
This Act describes itself as 

An Act to vest in the Crown the right to prospeot and 
mine for bauxite in certain areas. 

The actual machinery of the Act follows very closely 
that of the Iron and Steel Industry Act 1958 which 
I have just described. 

In s. 2, we find the following interpretations : 
“ Bauxite ” includes gibbsite, boehmite, and diaspore : 
“ Bauxite area ” means any area described in the Schedule 

to this Act for the time being subject to the provisions of 
this Act. 
I must confess that this definition of “ bauxite ” is 

very bewildering to one like myself who commenced 
his education when Queen Victoria was still on the 
throne and the air was not so thick with these technical 
terms of modern science. It was therefore rather 
providential good luck for me to read in the Evening 
Post (Wellington) just as I was preparing this article, 
the following interesting extract : 

Bauxite Find Was Side Issue to Soil Research 
The discovery of bauxite in North Auckland was a side 

issue from the investigation of soils designed to help agri- 
cultural production, with no thought of new sources of mineral 
wealth, states the “ New Zealand Science Review “, adding 
that thereby is again illustrated the importance of basic 
research to New Zealand. 
The samples examined are described as sufficiently rich in 
&nnin~ to warrant prospecting for deposits that can be 
mined. 

The scientists commend the action of the Government in 
vesting in the Crown the sole rights to, prospect or mine, so 
ensuring that New Zealand need not suffer the experience 
of other countries where areae have been laid waste because 
mining companies were not required to repair damage to land 
from which bauxite was removed. 

SHALLOW SOURCE 
Because in many places in North Auckland deposits are 

too shallow a source of ore, they need to be proved by boring 
to find deposits of suitable depth. This job, it is considered, 
can best be done under the guidsnce of scientists who did 
the initial work. 

“ At this stage it seems likely that New Zealand will be 
enriched by another industry, an industry that could have 
been long delayed if the young scientist who made the 
commercial tests had accepted earlier offers of employment 
overse8s “, states the article. “ When established, the 
new industry might well celebrate the luck that gave it birth 
by paying a small royalty, on every ton won, to a science 
fund for the purpose of aiding our impoverished sciences.” 
If these two Acts do indeed become the means by 

which two more industries will enrich New Zealand, 
then they will indeed be worthwhile ; and it appears 
to me that, although they both entrench considerably 
on the common-law conception of an estate in fee 
simple, they are nevertheless both eminently fair to 
the landowner on whose land ironsands or bauxite may 
be found. 



THE JOINT FAMILY HOMES ACT. 
Settling of additional Areas. Although passed only 

nine years ago, the Joint Family Homes Act 1950 is a 
much-amended Act, and practitioners must have 
heaved sighs of relief when the recent Reprint of the 
Public Statutes put all the many amendment’s into their 
right places in the main Act, thus rendering the reading 
of the Act much easier than before. 

A new s. 3~ (added by s. 2 of the Amendment Act 
1909) provides that, where a husband and wife or either 
of them owns additional land contiguous to land settled 
on them as a joint family home, that additional land 
may be separately settled as part of the joint family 
home in cases where, under the legislation, all the 
land could have been settled together as a joint family 
home if the existing settlement had been cancelled. 

This, in practice, will be found a most convenient 
amendment, for it sometimes happens that an additiona’l 
piece of land is purchased to form part of the matri- 
monial home-such as land for a tennis-court, extra 
land for a vegetable garden, or perhaps for the purpose 
of keeping poultry. Previously, when extra land was 
purchased as accessory to the matrimonial home, if 
one desired to add it to the Joint Family Home settle- 
ment, it was first necessary to cancel the existing 
settlement and then to resettle under that Act the 
full area desired, which of course all entailed extra 
expense. 

Section 3 of the Joint Family Homes Amendment 
Act 1959 effects a machinery amendment consequent 
on the fact that now there is no limit on the value of a 
home which may be settled, although of course there 
is still,a limit of 52,000 as to protection from creditors, 
and a limit of $3,000 as to exemption from death duties. 

Section 3 (1) (a) of the principal Act is further 
amended by s. 3 (1) of the Amendment Act 1959 so 
as to impose a condition that land could not be settled 
as a joint family home if the dwellinghouse thereon 
was being erected or repaired at the date of the applica- 
tion to register the Iand as a joint family home. This 
condition was related to s. 3 (1) (e) of the principal 
Act which limited the value of the land which could 
be settled. This limitation was removed by s. 3 (1) (a) 
of the Joint Family Homes Amendment Act 1955. 
The new amendment removes the condition. The 
matter is sufficiently covered by the requirement in 
s. 3 (1) (a) of the principal Act that land cannot be 
settled unless the husband and wife reside and have 
their home in a dwellinghouse erected on the land. 

THE LANDSETTLEMENTPROMOTION A~~1952 AMENDED. 
All practitioners are, I think, aware now that the 

Land Settlement Amendment Act 1959 made several 
important amendments to the principal Act. Without 
question the main amendments are those effected to 
ss. 24 (1) (c), 29 (1) (b), and 33 of the principal Act to 
revive until August 31, 1962, the provisions of the 
principal Act relating to personal residence on farm 
land, which, it will be recollected, expired on August 31, 
1955. The effect of this provision is that in the case 
of transactions entered into after October 7, 1959, 
and before August 31, 1962, persons purchasing or 
leasing farm land must be farmers who will reside on 
the land for at least three years and farm it for their 
own use and benefit, unless exempted from this require- 
ment by the Land Valuation Court under s. 29 of the 
principal Act. 

Section 24 of the principal Act ,which is an exempting 
section, provides that the consent of the Land Valuation 
Court to any transaction is not required where the 
purchaser or lessee does not own any other farm land 
and has not after the passing of that Act created any 
trust in respect of farm land, and (as amended by s. 2 
of the Land Settlement Promotion Amendment Act 
1959) either intends to reside personally on the land and 
farm it exclusively for his own use and benefit or the 
Minister has consented to the transaction, and the 
purcha,ser or lessee deposits a statutory declaration 
to this effect with the District Land Registrar or the 
Registrar of Deeds. 

It may be mentioned here that the form of declaration 
has been prescribed by the Land Settlement Promotion 
Regulations 1959 (S.R. 1959/165) ; and that the form 
must be followed precisely. The District Land 
Registrar is instructed not to register any dealing 
which is in contravention of the Act. 

The amendment of s. 24 (1) (a) of the principal Act 
(effected by s. 3 (1) of the Land Settlement Promotion 
Amendment Act 1959) is that the provisions of s. 24 
of the principal Act will apply only where the purchaser 
or lessee enters into the transaction solely on his own 
behalf as the person beneficially entitled under the 
transaction. In other cases, the consent of the Court 
will be necessary. 

New paras. (e) and (f) of s. 24 (3) (added by s. 3 (2) ) 
of the Land Settlement Promotion Amendment Act 
1959) provide that, for the purposes of s. 24 of the 
principal Act prescribing the case in which the consent 
of the Land Valuation Court to a transaction is not 
required, land owned, leased, or occupied held by the 
parent of a child under seventeen years of age shall be 
treated a,s being owned, leased, held, or occupied by 
the child also, and land in which any person has any 
interest, whether legal or equitable and whether vested 
or contingent, under any trust or will or intestacy 
shall be treated as being owned by that person. 

The effect of this amendment is that, in those cases, 
the child (or, as the case may be, the beneficiary under 
the trust or will or intestacy) will not be treated as 
landless, and the consent of the Court will be required 
to the transaction. 

A new s. 29A provides that, unless the Minister has 
consented in writing to the transaction, the Land 
Valuation Court or the Committee may not make an 
order consenting to any transaction where the purchaser 
or lessee is a trustee and any beneficiary under the 
trust is under seventeen years of age, or where the 
purchaser is a company having less than ten members 
and any shareholder is under seventeen years of age 
or is a trustee for a beneficiary under that age. 

Section 31 (1) of the principal Act provides that, in 
addition to considering certain specified matters, the 
Land Valuation Committee, when considering whether 
the acquisition of the land would cause an undue 
aggregation of farm land, must take into account such 
other matters as, having regard to the circumstances 
of each particular case, the Committee considers 
relevant. This general provision is now amended to 
provide that the Committee must consider whether a 
refusal or consent would result in an unavoidable and 
substantial hardship to the owner of the land. 

Section 31 (2) of the principal Act provides that, for 
the purposes of considering any question of aggregation, 
land in respect of which the purchaser or lessee has 
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created a trust is to be considered as still owned by 
him, unless the Minister or the Committee or the Court 
has consented to the transaction. Now, however, 
the consent of the Minister or the Committee or the 
Court will not operate to exclude from consideration 
any land in respect of which the purchaser or lessee 
has created a trust, unless the application is substantially 
in accordance with the statements made by the pur- 
chaser or lessee for the purpose of obtaining that 
consent. 

The addition of new paras. (e), (f), and subs. (3) to s. 31 
(2) provides that for the purposes of considering any 
question of aggregation, land owned, leased, held or 
occupied by the parent of a child under seventeen years 
of age shall be treated as land owned, leased, held or 
occupied by the child also, and land in which any 
person has any interest, whether legal or equitable 
and whether vested or contingent under any trust or 
will or intestacy shall be treated as being owned by 
that person. The fact that a refusal of consent would 
result in the vendor being unable to obtain an excessive 
price for the land is not to be a ground for deciding 
that the refusal would cause unavoidable and substantial 
hardship to him. 

A new subs. @A) is added to S. 32 to provide that, 
where land is held by trustees under any deed or declara- 
tion of trust, the conditions as to personal residence 
and farming the land may be fulfilled by any of the 
beneficiaries under the trust, or by any person or 
persons approved by the Minister, or as the Committee 
or the Court directs. 

!I!HE PROPERTY LAW ACT 1952 : Two IMPORTANT 
AMENDMENTS. 

Security for Further Advances : A new s. BOA, added 
by s. 2 of the Property Law Amendment Act 1959 
strengthens the position of a mortgagee who advances 
further money to a mortgagee after the execution of 
the mortgage by the mortgagor. The new section 
reads as follows : 

8oA. Where 8 mortgage purports to secure a principal 
sum the amount of which is specified therein (whether or not 
the mortgage also purports to secure further advances), 
the mortgagee shall have the right to advance from time to 
time to the mortgagor the whole or any part of the principal 
sum the amount of which is so specified so as to rank in 
priority to any subsequent mortgage, notwithstanding that 
the advance is made after the execution or registration of 
the subsequent mortgage, and whether or not th< mortgagee 
has actual or constructive notice of the subsequent mortgage 
at the time of making the advance : 

Provided that any part of the principal sum which has 
been repaid to the mortgagee and readvanced to the mort- 
gagor shall be deemed for the purposes of this section not 
to form part of the principal sum specified in the mortgage : 

Provided also that nothing in this section shall derogate 
from the provisions of subsection four of section one hundred 
and two of the Land Transfer Act 1952. 

The last proviso to this new section is particularly 
to be noted. The section shall not derogate from the 
provisions of s. 102 (4) of the Land Transfer Act 1952. 
That subsection provides that a memorandum or 

‘( Child “.-“ First, as to the prevailing law. It 
was in 1857 (as it is today) a cardinal rule applicable 
to all written instruments, wills, deeds or Acts of 
Parliament, that ’ ohild ’ prima facie means lawful 
child, and ‘ parent ’ lawful parent. The common law 
of England did not contemplate illegitimacy and, 

--. 

instrument varying the terms or conditions of any 
mortgage of land subject to a subsequent mortgage 
shall not be binding on any mortgagee unless he has 
consented thereto in writing on that memorandum or 
instrument, but that consent shall render the said 
memorandum or instrument binding on the mortgagee 
so consenting, and shall be deemed to be notice to and 
shall be binding on all persons who may subsequently 
derive from him any interest in the mortgaged property. 
That provision got a good airing in the leading case 
of In re Goldstone’s Mortgage, Registrar-General of 
Land v. Dixon Investm.ent Co. Ltd. [1916] N.Z.L.R. 
489; [1916] G.L.R. 306. 

The new s. 80~ affects mortgages of any class of 
property, and being of general application it has 
correctly been included in the Property Law Act and 
not in the Land Transfer Act. It appears to be aimed 
at the rule in Hopkinson v. Rolt (1861) 9 H.L. Cas. 514 ; 
11 E.R. 829. In my book on the Land Transfer Act, 
at p. 177, I have the following note : 

As Hutchen points out, however, a mortgage may be given 
to secure further advances and the mortgagee will be pro- 
tected if the further advances are made without notice of a 
subsequent dealing : Hop&won v. Rolt (1861) 9 H.L.C. 514 ; 
West v. Wi2Ziam.s (1899) 1 Ch. 132. It, is, however, permissible 

in mortgages under the Land Transfer Act, to insert covenants 
abrogating the rule in Hopkinson v. Rolt and also in Clayton’s 
case (1816) 1 Mer. 572. 

In future, provided the amount of the further advances 
is specified in the prior mortgage, the advances will 
be protected against and shall have priority over any 
subsequent mortgage, whether or not the prior mort- 
gagee has notice of the subsequent mortgage. I 
think that we can all give our blessing to s. 2 of the 
Property Law Amendment Act 1959. 

Lessor Exercising Right of Re-entry or Forfeiture to 
give Notice to Mortgagee of Lease : Section 118 of the 
Property Law Act 1952 provides that a right of re- 
entry or forfeiture under any proviso or stipulation in 
a lease, for a breach of any covenant, condition, or 
agreement in the lease, shall not be enforceable by 
action or otherwise unless and until the lessor serves 
on the lessee a notice specifying the particular breach 
complained of, and, if the breach is capable of remedy, 
requiring the lessee to remedy the breach, and in any 
case requiring the lessee to make compensation in 
money for the breach, and the lessee fails within a 
reasonable time thereafter to remedy the breach, if it 
is capable of remedy, and to make reasonable compen- 
sation therefor in money to the satisfaction of the 
lessor. 

Now, the new subs. (1~) of s. 118 (added by s. 3 of 
the Property Law Amendment Act 1959) provides 
that the lessor must also serve a copy of that notice 
on every mortgagee of the lease whose name and 
address are known to the lessor, in order that the 
mortgagee may, if he so desires, take 
his security by remedying the breach. 

steps to protect 
This amend- 

ment also appears to the writer to be most desirable. 

shutting its eyes to the facts of life, described an 
illegitimate child as ‘ filius nullius ‘. This prima facie 
meaning may, in certain circumstances, be displaced 
and a wider meaning given to the words. . . .“- 
Galloway v. Galloway [1956] A.C. 299, 310, per Visoount 
Simonds. 
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I# you’re 
thinking of . . 

trade 
The extra opportunities opened to New Zealand importers 

by the issue of global import licences with a consequent relaxing 
of dollar restrictions, and to exporters by the changing pattern 

of our export trade, may confront you with unfamiliar problems 
and or , ocedures if you have not previously dealt with the 

United States or Canada. 

New York or Nome, Moose Jaw or Montreal, Quebec or 
Aibuquerque - however large or small the town in which your 

trade prospects seem promising -your local A.N.Z. Bank, 
whether you’re a customer or not, will obtain for you 

authoritative, practical trade information based on reports 
from their local agents and from A.N.Z. Bank executives 

regularly sent overseas IO investigate conditions on the 
spot. They will also put you in touch with local businessmen 

in any North American city, town or village you care to name, 
handle all your travel and accommodation bookings if you 

intend travelling IO either of these countries yourself. 
help you with financing of trade and make payments 

where required 

A.N.Z. Bank makes a special teature of these 
services which are available not only for the 

United States and Canada, but for any country m 
th8 world you may be thinking of trading with. 

1NQUlRE NOW AT ANY BRANCH OR DfRECT TO: 

WI!4 A.N.Z. BANK 
International Banking Department, 
Australia and New Zealand Bank Limited, 
196 Featherston Street, Wellington. 

A.N 2. F. 9, 
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A Gift now . . . 
TO THE 

Wellington, (Incorporated). 

- decreases Death Duties. 

-gives lifetime satisfaction to the donor. 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

THE Y.M.C.A. provides mental, spiritual and physical 
leadership training for the leaders of tomorrow-the 

boys and young men of today. Surely one of the most 
important objectives a donor could wish for. 

The Y.M.C.A. is established in 16 centres of N.Z. and 
there are plans for extension to new areas. Funds are 
needed to implement these plans. 

Unfortunately, heavy duties after death often means 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

that charitable bequests cannot be fulfilled. But there is 
a solution, a gift in the donor’s lifetime diminishes the 
net value of the estate - and the duty to be paid. 
It also gives immediate personal satisfaction- another 
worthy objective. 

* OUR AIM as an Undenominational lnter- 
national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 

General g@s or bequ&s should be made to- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

276 WILLIS STREET 

Our present building is so inadequate as 
to hamper the development of our work. 
WE NEED f50,OOO before the proposed 
New Building can be commenced. 

General Secrstury. 

On a local basis, they should go to the local Y.M.C.A. 
Y.W.C.A.. 
5, Bouloott strart, 

GIBTS may be marked for endowment or general purposes. W.9UingtOtL 

President : 
Her Royal Highneu, 
The Princesa Margaret. 

Panon : 
Her Maiesty Queen Elirnbcrh. 
the Queen Mother 

N.Z. President Barnard-a Helpers’ 
L.rakwe : 

OBJECT 

“The Advanoemeot of ChrLt’s 
Kingdom among Boys and the Pro- 
motion of Habita of Obedlenca, 
Ecverenee. Dkwipline. &If Berpect, 
md all that tends toward8 a true 
chrIstim Yanlin6ss.” 

.A Launr Hnrcn for a Ncgiecred Orphan. 

DR, BARNARDO’S HOMES 
Cllsrter : “ No Destitute Child Ever Refused Ad- 

mission.” 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 
A Family of over 7,000 Children of all ages. 

Founded in 1883-the first Youth Movement founded. 
Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
9-12 in the Juniors-The Life Boys. 

12-18 in the Seniors-The Boys’ Brigade. 

A character building movement. 

Every child, including physically-handicapped and 
spastic, given a chance of attaining decent citiaen- 
ship, many winning distinction in various walks of 
life. 

FOBI OF BEQUEST: 

“I QIVE AND BEQUEATH unto the Boys’ Brigade. New 
Zealand Dominion Cannail Incorporated, National Cbamben. 
22 Cu6tomhoo6c CJoay, WeUnt#m, for the genenrl porpo8a of t.he 
Brigade, &r# iruac de&& of kwv or bqw0 and I dlmot that 

LEGACIES AND BEQUESTS, NO LONQER SUBJEOT 
TO SUCOESSION DUTIES, OB+ATEFULLY RECEIVED. 

London Headquarters : 18-26 STEPNEY CAUSEWAY, E.l 
N.Z. Heudquurters : 62 TEE TERRACE, WELLINGTON. 

For further information write 
THE SECIRETARY, P.O. Box 899, WELLINGTON. 

the recdpt of the Sscretuy for the time being or the receipt of 
any other proper officer of ths Brigade ahall be a good and 
sofficlent disharm for ule mm..” 

For isfonwtion. roruS Lo- 
THE SECBBTABY 

P.O. Box 1408. WBLLIItOTOH. 
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DOMINION LEGAL CONFERENCES: A RETROSPECT. 
I. Successive Venues. 

The Eleventh Dominion Legal Conference will be 
held in Wellington during the Easter vacation this 
year-thirty-one years after the local District Law 
Society first acted as host to the representatives of 
the profession, and thirteen years after the last Con- 
ference was held in the capital city. 

The occasion began as an annual fixture, but that 
arrangement lasted -only three years. After a recess 
enforced by the difficult economic climate of t#he early 
thirties a start was made with two-yearly Conferences 
which, except for a nine-y-ear recess begun during 
World War II, continued until 1951, when the principle 
of a Conference every three years was adopted. 

Although it, is just over ninety years since the 
statutory incorporation of the New Zealand Law 
Society by an Act of 1869, the history of the Dominion 
Conference goes back no further than thirty-two years 
to the convening of the first national gathering in 
Christchurch in 1928. The idea of periodical con- 
ventions was first suggested in 1927 by Mr W. J. Hunter, 
who practised law in Canterbury for thirty years and 
was afterwards a Judge of the Court of Arbitrat,ion. 
This appealed to the Council of the New Zealand Law 
Society, and since the proposal had had its genesis in 
Christchurch, that city was accorded the courtesy of 
being the venue of the First Legal Conference. 

With the national barometer set fair after the 
difficult and complex years of reconstruction following 
World War I, conditions could be regarded as favour- 
able for the launching of such a venture, since the 
legal profession, in common with most other sections 
of the community, could hardly fail to be flourishing 
in a virtual boom period. But the writing was already 
on the wall economically, and in 1929, when a full 
representation of practitioners from all over New 
Zealand met in Wellington for the Second Legal Con- 
ference a cloud, perhaps no larger than a man’s hand, 
had appeared on the world horizon. 

By the following year when the Conference moved 
north to Auckland at Easter, 1930, a major depression 
had descended on the Old World. Trade was at a 
standstill, commodity prices receded disastrously, and 
it was apparent that New Zealand must soon suffer 
the worst effects of a world-wide slump that had 
already crippled overseas economies. 

The 1931 Conference fixed for Dunedin was post- 
poned in February of that year. With successive 
annual postponements, it was to be six years before 
practitioners packed their bags for the 1936 Conference 
in Dunedin. World conditions, and with them, New 
Zealand’s export trade and internal economy had 
recovered ; but when the Fourth Conference met in 
Otago the national scene had altered vastly. A new 
field of law had arisen with the emergency and lessees 
and mortgagors rehabilitation legislation which intim- 
ately concerned the legal profession ; and there were 
intriguing and formidable prospects resident in the 
first manifestations of the Welfare State, which was 
eventually to emerge in the next fourteen years and 
to expand for many years, even after t,he temporary 
eclipse of its architects. It was the most significant 

development of New Zealand’s first hundred years, 
and as such demanded the closest attention of the 
profession. 

But, even so, more tremendous issues were pending. 
It was two years before the next Conference was held 
in Christchurch in 1938. When practitioners for- 
gathered, Munich had still to come. While the inter- 
national outlook was disturbing in the extreme, with 
Hitler bestriding the ancient Holy Roman Empire 
like a Colossus, only the best-informed or the most 
pessimistic, could have realized in that Easter period 
that it would be nine years before the profession could 
regard it as possible or politic to resume its national 
Conferences. 

With World War II won, the profession’s multitude 
of surviving participants back in their chambers and 
offices, and the world confronted by the uneasy peace, 
the New Zealand Law Society in 1947 invited the 
Wellington District> Law Society to be hosts for t,he 
Sixth Legal Conference. The legacy of conflict still 
constituted a heavy na’tional burden ; but the future 
offered a sufficient prospect of much-needed stability 
for the Conference to return to Auckland in 1949. 
The improving atmosphere of world affairs had en- 
gendered a feeling of confidence and an appearance of 
security which achieved a striking justification in the 
boom year of 1951 when the Eighth Conference wa,s 
held in Dunedin. 

Unprecedented export incomes and record Overseas 
trading brought their problems in the first years of 
the ‘fifties ; but, since at this stage the Conference 
assumed its present triennial character, the calm 
waters of steady progress had been regained in 1954, 
when, with a departure from precedent that has not 
so far been repeated, the Conference forsook the metro- 
politan centres and went to Napier. The recourse to 
a provincial setting provoked an episcopal guest speaker 
in his inaugural address at Napier to commend the 
profession for having elected to sit in conference in a 
city “ outside what are known in the four main centres 
as the four main centres “. 

The experiment was a success and may well warrant 
a repetition at some future date ; but, in 1957, thirty 
years after the notion of periodical Conferences had 
come to life in Canterbury, the Tenth Legal Conference 
was held in Christchurch, giving that centre the honour 
of being the first to be entitled to boast three Con- 
ferences. Wellington this year achieves a similar 
distinction. Practitioners may rest assured that 
everything possible is being done to ensure that the 
high standards of organization and hospitality set in 
the past are maintained in the coming Easter vacation. 
There should be a record attendance. 

Although there has been an admirable response to 
the general invitation to the profession to visit Wel- 
lington this Easter, the Conference Committee would 
welcome any additional applications from those who 
have so far overlooked the matter. It is still not too 
late for questionnaires to be returned, or for accommo- 
dation to be arranged for those who now find that 
they are able to attend. 
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TOWN AND COUNTRY PLANNING APPEALS. 
Roskill Properties Limited v. Mount Albert Borough. 

Town and Country Planning Appeal Board. Auckland. 1959. 
August 21. 

Z&n-Areu zofied ” I~euideMiul “-Lorye Concrete Bwildi~g 
formerly used for Indutriul Purposes-Area zoned ” Industrial 
B ” adjoiNing-Application for Change of Zoning refused- 
Creation of Industriul ” Spot ” Zone in Re.uide&sl Area-- 
TOUW and Country Planwing Act 1.953, s. 3X.4. 

Appeal by the owner of a property at 55 Leslie Avenue in 
the Rorough of Mount Albert containing 24.24 pp. being Lot 32 
on Deposited Plan Number 398X. 

This property was in an area zoned 8s ” residential ” under 
the Council’s proposed district scheme. \l’hen the scheme 
was publicly notified the appellant lodged an objection to the 
zoning claiming that its property should be zoned as “ Industrial 
R “, 

The objection was disallowetl by the t’ouncil and this appeal 
followed. 

The judgment of the Hoard ws,s delivered b> 
REID SM. (Chairman). After hearing the evidence adduced 

and the submissions of counsel the Board finds : 
1. On the propert:y under consideration is erected a concrete 

building covermg 6,075 sq.ft., that has beon used for 
some years for a variety of industrial uses and can be 
continued to be so used as an existing use. 

2. The property is in 8n area zoned as ” residential ” and 
predominant,ly residential in character. It is true that 
the north-western corner of the property infringes on the 
south-eastern corner of an area zoned as ” Industrial 13 ” 
mlder the proposed scheme but on the north east ant1 
west it is bounded by “ residentisl ” properties. 

3. At the hearing expert evidence led in support of the appeal 
was directed to the submission that the Council in preparing 
its scheme should have zoned a larger area as “ Industrial 
B ” so 8s to make wider provision for industrial use and 
provide a more adequate buffer zone between the 
‘* Industrial C ” zone lying to the north and north west 
and the residential zone to the east, but this larger issue 
is not before the Board in these llroceedings. The 
adequacy or otherwise of the ‘. Industrial B ” zone is a 
question which may arise in future when the scheme 
comes up for revision and the Board declines to express 
any view on a question that is not belore it. 

4. To allow this appeal would be to 8pprove of the creation 
of an industrial “ spot ” zone in a residenti area and 
would be contrary to town-and-country-principles. 

The appeal is disallowed. 
Appeal disvniused. 

Rowbottom v. Waitemata County. 

Town and Country Planning Appeal Board. Auckhuld. 195!). 
June 22. 

Subdivision-Area zoned ” Rural “-Subdivision into Eighty- 
four Residential Sections-Developed Residential Area adjoining 
on h’aetern Side-Land Predom&antly Rural on Western Side- 
Line to be drawn between Sreas Zoned for Urban and Rzhral Use- 
Approual refuued-Tower and Country Planning Act 1953, 
s. 38 (1) (c). 

The appellant was the owner of a property comprising 
approximately 26 acres being part of Lots 5, 6, 7, and 8 on 
Deposited Plan 4707, being part of Allotment 187 of the Parish 
of Takapuna. He submitted a scheme plan (No. 7476) for 
the subdivision of this property into approximately eighty-four 
residential sections to the respondent Council for its approval. 
The Council refused approval acting under s. 38 (1) (c) as the 
land in question was in an area zoned under its undisclosed 
district scheme as rural. This appeal followed. 

The judgment of the Board was delivered by 
REID S.M. (Chairman). After hearing the evidence adduced 

and the submissions of counsel, and having inspected the area 
in which the property is situated, the Board finds 8s follows : 

1. In February, 1954, the Miuister of Lands approved 8 
plan of subdivision of part of the appellant’s land into 
eight building sections fronting on to the East Coast 

Road. At the same time a scheme plen for the rear 
8re8, being the land now under consideration, ~8s also 
approved, but the appellant did not proceed with this 
subdivision. No land-transfer plan was ever deposited 
with the result that that plan lapsed in 1957. At the 
time that these plsns were approved, the Council had 
not commenced any town-planning operations. 
It is true that this property on its eastern side adjoins 
a developed residential area in the East Coast Bays 
Borough, but to the west the land is zoned 8s rural and 
is predominantly rural in character. In any town- 
planning scheme there must, of necessity, be 8 boundary 
line between the areas zoned fon urban and rural use 
respectively, and it is not an acceptable submission that 
the mere fact that rural lands adjoin s residenti area 
means that they are in all respects suitable for urban or 
residential development. 
As has been intimated in previous decisions, the Council’s 
undisclosed district scheme appears to make adequate 
provision for the foreseeable urbsn development within 
the Wsitemata County for many years to come in land 
already zoned for urban development. In rehpect of 
this particular part of the Waitcmata County, there is 
zoned for urban development a very substantial block of 
land lying to the south of Sunset Road. This has not 
yet been developed for urban use, and the Board considers 
that this &We8 makes ample provision for the urban develop- 
ment of this part of the county for some years to come. 
Counsel for the appellant submitted that this appeal 
should be treated as a special case under special circum- 
stances, and he referred to the Board’s decisions in Clarke 
v. Xanukau Cou&y Council (1956) 32 N.Z.L.J. 96 ; 
1 T.C.P.A. (i ; Roger v. Hawks’s Bay County Council and 
-4pperley v. The Hawke’s Bay County Council (1956) 
32 N.Z.L.J. 126; I T.C.P.A. 8, But in each of those 
cases the lands under consideration were very small blocks 
and all that was sought was to subdivide them into two 11. - . . . auotments. In tnis particular case the area under con- 
sideration is 26 ac. and the proposal is to subdivide it 
into eighty-four allotments. The Board is unable to 
find any similarity between the cases cited and this 
particular case. The Board considers that t,he Council 
acted properly and in accordance with townand-country- 
planning principles when it refused its approval to this 
subdivision. 

The appeal is accordingly disallowed. 
Appeal dismiesecd. 

Luketina and Another 8. Henderson Borough. 

Town and Country Planning Appeal Board. Auckland. 1959. 
August 21. 

Zoning--,4rea zoned ” Residential A “-Building on Property 
formerly used as Wine Cellar, and intended to be sold for Use in 
Light Industry-Cha%ge of Use approved on Conditions-Town 
und Country Planning Act 1953, s. 38~. 

Appeal by the executors and trustees of Iven Luketina, 
deceased, the registered proprietors of all that piece of land 
situated in McLeod Road in the Borough of Henderson con- 
taining 32 pp. more or less being Lot 1 on Deposited Plan 42256 
being part of Allotment 90 of the Parish of Waikumete and 
being part of the land comprised in Certificate of Title volume 
845 Folio 29 Auckland Registry. 

This property was in an srea zoned as “ Residential A ” 
under the respondent Council’s proposed district scheme. 

The appellants lodged an objection to this zoning and asked 
that this land be zoned as “ Industrial “. 
was disallowed and this appeal followed. 

Their objection 

On the property was erected a substantial concrete building 
formerly used as a wine cellar in connection with the business 
of viticulture and wine-making formerly carried on by Ivan 
Luketma (now deceased). This business was no longer in 
existence and the appellants wished to have the zoning of their 
land changed to ” Industrial ” so that they could sell it for 
use in some form of light industry. 

The judgment of the Board ~8s delivered by 
REID SM. (Chairmen). Counsel for the appellants concedes 

that the lancl is in 8n ares predominantly residential in character 
and appropriately zoned 8s such. In those circumstances the 



WELLINGTON DIOCESAN SOCIAL SERVICE COUNCIL OF THE 
SOCIAL SERVICE BOARD DIOCESE OF CHRISTCHURCH. 

INCORPORATED BY ACT OB PARLIA&XENT, 1962 
Chairwwa : REV. H. A. CEILDS, 

VIOAR OB ST. M~RPS, K~&%om. 
CHURCH HOUSE, 178 CASHEL STREET 

CHRISTCHURCH 

THE BOARD solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Societies wardsn : The Right Rev. A. K. WARREP, M.c.. M.A. 
affiliated to the Board, namely :- Bishop of Christchurch 

All Saints Children’s Home, Palmer&on North. The Council w&a constituted by a Private Act and amalga- 
Anglican Boys Homes Society, Diocese of Wellington, mates the work previously conducted by the following 

Trust Board : administering a Home for Boys at “Sedgley.” bodias :- 
Masterton. St. Saviour’s Guild. 

Church of England Men’s Society : Hospital Visitation. 
The Anglican Society of Friends of the Aged. 
St. Anne’s Guild. 

“ Flying Angel ” Mission to Seamen, Wellington. Christchurch City Mission. 
Giils Friendly Society Hostel, Wellington. The Council’s present work is :- 

St. Barnabas Babies Home, Seatoun. 1. Care of children in family cottage homes. 

St. Marys Guild, administering Homes for Toddlers 
2. Provision of homes for the aged. 
3. Personal care of the poor and needy and rehabilitu- 

and Aged Women at Karori. tion of ex-prisoners. 
Wellington City Mission. 4. Personal case work of various kinds by trained 

social workers. 
ALL DONATIONS lllv~ BEQUESTS MOST Both the volume and range of activities will be ex- 

GRATEFULLY RECEIVED. panded as funds permit. 
Solicitors and trustees are advised that bequests may 

Donations and Bequests may be earmarked for any be made for any branch of the work and that residuary 
Society affiliated to the Board, and residuary bequests bequests subject to life interests are as welcome as 
subjeot to life interests, are as welcome as immediate gifts. immediate gifts. 

The following sample form of bequest can be modified 
Full information will be furnished gladly on application to : to meet the wishes of testators. 

MRS W. G. BEAR, “ I give and bequeath the sum of E to 
Hon. Secretmy, the Social Service Coclncil of the Diocese of Christchurch 

P.O. BOX 82. LOWER HUTT. for the general purposes of the Council.” 

THE DIOCESE OF AUCKLAND 
AUCKLAND Those desiring to make gift8 or bequests to Church of England 

SAILORS’ In8titwtions a& Special Fund8 in the Diocese oj Auckland 
have for their charitable consideration :- 

HOME The Central Fund for Church Ex- The Cathedral Buildlag and En- 
tension and Homo Mission Work. dowment Fund for the new 

Established-1885 Cathedral. 
The Orphan Home, Pap&o&e, 

for boys and girl% The Ordination CandIdatea Fund 
Supplies 16,000 beds yearly for merchant and for assisting candidates for 

Holy Orders. 
naval seamen, whose duties carry them around the The Henry Brett Mrmorlal Home, 

Takapuna, for girls. 
seven seas in the service of commerce, passenger 

The Maorl MIssIon Fund. 

travel, and defence. The Queen Victoria Sohool for Auokland City 
laorl Girls, Parnell. 

Mission (Ins.). 
Grey’s Avenue, Auckland, and 

Philanthropic people are invited to support by 
also Selwyn Village, Pt. Chevalier 

St. Mary’s Romes, Otahuhu, for 
large or small contributions the work of the young women. St. Stephen’8 Sohool for Boys, 

Council, comprised of prominent Auckland citizens. 
Bombay. 

The Dloassrn Youth Council for 
Sunday Schools and Youth The 1IIIssions to Seamen-The Fly- 

0 General Fund Work. f;idAngel Nission. Port of Auck- 

l Samaritan Fund The Girls’ Friendly Soolety. Welles- Th;uiySy Dependents’ Benevolent 
ley Street, Auckland. 

0 Rebuilding Fund _-------------------__ _______ 

Enquiries much welcomed : FORM OF BEQUEST. 
Manageme& : Mrs. H. L. Dyer, 

‘Phone - 41-289, 
Cm. Albert & Sturdee Streets, 

I UI VE AND BEQUEATH to (e.g. The Central Fund of the 

AUCKLAND. Diocese of Auckland of the Church of England) the sum of 

L . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be used for the general puncrposes of such 
Secretary : Alan Thomson, J.P., B.Com., 

P.O. BOX ‘700, 
fund OR to be added to the capital of the said fund AND I 

AUCKLAND. DECLARE that the official receipt of the Secretary or Treasurer 

‘Phone - 41.934 for the time being (of the said Fund) shall be a aufficiont dis- 
charge to my lrustses for payment of this legacy. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicitors, as Executors and Advisers, is directed to the cluirns of the institutions in this issue: 

BOY SCOUTS 
-__ 

There are 4?,?00 Scouts in New Zealand 
undergoing trammg in, and practising, good 
citizenship. They are taught to be truthful, 
observant, self-reliant, useful to and thought- 
ful of others. Their physical, mental and 
spiritual qualities are improved and a strong, 
good character developed. 

Solicitors are invited to commend this 
undenominational Association to Clients. 
The Association is a Legal Charity for the 
purpose of gifts or bequests. 

Official Designation : 

The Boy Scouts Association of New Zealand, 
159 Vivian Street, 

P.O. Box 6355, 
Wellington, c.2. 

PRESBYTERIAN SOCIAL SERVICE 
Costs over E200,OOO 8 yeer to maintain 
18 Homes and Hospitals for the Aged. 
16 Homes for Dependent and Orphan Children. 
General Sooial Servioe inoluding :- 

Unmarried Mothers. 
Prisoners and their Families. 
Widows and their Children. 
Chaplains in Hospitals and Mental 

Institutions. 
Off&al Dee<gnationa of Provincial Associations :- 

“ The Auckland Presbyterian Orphanages and Social 
Service Association (Inc.).” P.O. Box 2035, AUCE- 
LAND. 

“ The Presbyterian Social Serviae Association of Hawke’s 
Bay and Poverty Bay (Inc.).” P.O. Box 119, 
HAVELOCK NORTH. 

“ Presbyterian Orphanage and Social Service Trust Board.” 
P.O. Box 1314, WELLINGTON. 

“ The Christchurch Presbyterian Social Service Associa- 
tion (Inc.) ” P.O.Box ~~~?,CHRI~TCEURCH. 

“ South Canterbury Presbyterian Social Service Associa- 
Man (Inc.).” P.O. Box 278, TIMARU. 

“ Presbyterian Social Service Association.” P.O. Box 374, 
DUNEDIN. 

“ The Presbyterian Social Service Association of South- 
land (In@.).” P.O. Box 314, INVEELCARGILL. 

CHILDREN’S . 
HEALTH CAMPS 

A Recognized Social Service 
-- 

Therelis no better service to our country 
than helping ailing and delicate children re- 
gain good health and happiness. Health 
Camps which have been established at 
Whangarei, Auckland, Gisborne, Otaki, 
Nelson, Christchurch and Roxburgh do this 
for 2,500 children - irrespective of race, 
religion or the financial position of parents 
-each year. 

There: is always present the-need for icontinued 
support for the Camps which are maintained by 
voluntary subscriptions, We will be grateful if 
Solicitors advise clients to assist, by ways of Gifts, 
and Donations, this Dominion wide movement. 

KING GEORGE THE FIFTH MEMORIAL 
CHILDREN’S HEALTH CAMPS FEDERATION, 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
Now Zaland. 

I Give and Bequeath to the 
NEWZEALANDREDCROSS SOCIETY(~NCORPORATED) 
(or) .._.__............ ._.....,_..,,...._..... Centre (or) . .._...................................... 
Sub-Centre for the general purposes of the Society/ 
Centre/Sub-Centre . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (here state 
amount of bequest or description of property given), 
for whioh the receipt of the Secretary-General, 
Dominion Treasurer or other Dominion Officer 
shall be a good discharge therefor to my Trustee. 

If it is desired to leave funds for the benefit of 
the Society generally all reference to Centre or Sub- 
Centrea should be struck out and conversely the 
word “ Society ” should be struck out if it is the in- 
tention to benefit a particular Centre or Sub-Centre. 

- 

In Peace, War or National Emergency the Red Cross 
serves humanity irrespective of class, coloor or 

P.O. Box 5018, WELLINGTON. creed. 

The A GIFT OR A LEGACY TO THE BIBLE SOCIETY ensures that THE GIFT 
OF GOD’S WORD is passed on to succeeding generations. 

BRITISH AND FOREIGN A GIFT TO THE BIBLE SOCIETY is exempt from Gift Duty. 

BIBLE SOCIETY: N.Z. A bequest can be drawn up in the following form : 

P.O. BOX 930, 
WELLINGTON, C. I. 

ifb;queath to the British and Foreign Bible Society : New Zealand, the sum 
for the general purposes of the Soolety, and I declare that 

the receipt of the Secrbtary or Treasurer of the said Society shall be sufficient 
discharge to my Trustees for such bequest. 
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Board would not consider changing the zoning for to do so 
would only create an individual “ spot ” industrial zone in a 
residential area. 

After hearing evidence and conferring with counsel, the 
Board indicated that it would be prepared to give favourable 
consideration to approving a change of use of the said land 
and building so 8s to enable the most economic use being made 
of it. 

Counsel having &greed upon appropriate conditions the Board 
makes the following order : 

1. That this appeal be regarded as an appeal against the 
refusal by the respondent of an application by the 
appellants for a change of use of the building referred to 
in the said appeal under the provisions of s. .?&?A of the 
Town and Country Planning Act 1953. 

2. That consent be and the same is hereby granted under 
the said s. 38A to the use of the said building as a non- 
conforming building for use as accessory to any of the 
uses in a “ residential A ” zone prescribed or permitted 
by Ord. Q of the Code of Ordinances of the Council’s 
proposed district scheme. 

3. That until such time as the land on which the said building 
is erected shall be sold or is converted to any of the uses 
prescribed for “ residential A ” zones in and by the said 
Code of Ordinances, the said building may be used for 
such purposes, other than those referred to in the preceding 
para. (2) hereof, as the Council may from time to time 
approve and subject to such reasonable conditions as may 
from time to time be imposed by the Council. 

4. That in the event of any such use as that referred to in 
the preceding p8r8. (3) hereof being approved by the 
Council in the manner aforesaid, the Council will, subject 
to compliance by the appellants with the by-laws of the 
Council for the time being in force, permit the appellants 
to install in the said building such sanitary and toilet 
facilities as may be necessary to the enjoyment of that 
building for such use. 

5. That the appeal be and the same is hereby allowed and 
the said proposed district scheme amended to the extent 
and in the manner indicated by the foregoing paras. 2 
to 4 both inclusive) hereof. 

Apped allowed. 

Dymock ZI. Takapuna Borough. 

Town and Country Planning Appeal Board. Auckland. 1959. 
September 9. 

Industrial Building-Area zoned ” Residential “-Land Partly 
in Area Zoned ” Residential ” and pa@?) in Area zoned 
“ Industrial A “-Building Contractor Owner seeking Approval 
of Erection of Industrial Building-Permit refitsed, Without 
Prejudice to Right of Appeal against Zoning-Town and Country 
Planning Act 1953, 8. 23. 

Appeal by the owner of a property comprising 3 ro. 11.2 pp. 
more or less situate in the Borough of Takapuna being Lot 3 
Deposited Plan No. 37416 and part of Lot 45 Deposited Plan 
No. 4553 and being part of Allotment 71 Parish of Takapuna 
being all the land comprised in Certificate of Title volume 1387 
folio 11. This land had a frontage to Taharoto Road access 
being by way of a long access strip. The appellant who carried 
on business as a building contractor originally owned only 
Lot 3 Deposited Plan 37816 and his workshop was erected 
thereon. In 1957, he purchased adjoining land being part 
of Lot 45 Deposited Plan 4553. That purchase involved a 
subdivision of Lot 45. It was a condition of that subdivision 
that an amalgamated title should be issued for Lot 3 Deposited 
Plan 37816 and the said part of Lot 45 Deposited Plan 4553. 
This had been done. The appellant applied to the Council 
for approval in principle to the erection of an industrial building 
on part Lot 45. The Council declined approval on the grounds 
that part Lot 45 was in an area zoned as “ Residential ” under 
its undisclosed district scheme. This appeal followed. 

The judgment of the Board was delivered by 
REID SM. (Chairman). 1. The appellant is placed in an 

unusual position because part of his land Lot 3 Deposited 
Plan 37816 is in an area zoned under the respondent Council’s 
undisclosed district scheme as “ Industrial A ” while the 
balance of the land in his title part Lot 45 Deposited Plan 4553 
is zoned as “ Residential “, the boundary line between the 
two zones hi-seoting his property. 

2. The appellant has prayed that the zoning of Part Lot 45 
Deposited Plan 4553 be changed from ” Residential” to 
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“ Industrial “. In earlier decisions the Board has held that 
it will not alter the zoning of land under an undisclosed district 
scheme at the request of an individual owner beoause to do so 
might prejudice the right of owners or occupiers of property 
affected to object under s. 23 when the scheme is publicly 
advertised. 

3. At the hearing the Board was informed that the respondent 
Council’s undisclosed scheme will be publicly not,ified in the 
immediate future. 

It considers that the proper course for the appellant to follow 
is to lodge an objection to the zoning of his land when the 
scheme is publicly notified. If his objection is disallowed, 
he will have a right of appeel to the Board. 

4. In the circumstances the Board does not deem it proper 
to comment in any way on the merits. 

The appeal is disallowed but without prejudice to the 
appellant’s right of objeotion under s. 23. 

Appeal dismissed. 

Eaglehurst Properties Limited v. Ellerslie Borough. 

Town and Cou-try Planning -\ppeal Board. Auckland. 1959. 
October 20. 

DistvGt Scheme-Ob~iection-Steel &ierehants-Part Land in 
One Borough Zoned ” Residential “-Other Part in dvbother 
Borough zmed ‘. Industrial C “-Wareh.ozLne for Storage of 
Steel on I,atter Part-O,ffice Accommodation. and Showroom8 
denired on Former Part---I8ol&ed Spot Zone i91 Residential Arna 
diaapprove&Town and Country Planning Act 1953, 8. 26. 

Appeal under s. 26 of the Town and Country Planning 
Act 1953. The appellant company was the owner of a property 
situate in Eaglehurst Road, Ellerslie, containing 2 ac. 6 pp. 
more or less being Part Lot 2 of Deposited Plan No. 44752 
and being part of Allotment 2 6 of Section I2 of the Suburbs 
of Auckland. 

This property formed part of a block of land contaimying 4 ac. 
2 ro. 35 pp. owned by the appellant. The land first described 
was situated within the Borough of Ellerslie and provided the 
only road frontage to the whole block. The balance of the 
lend with no road frontage was situate in the Borough of Mount 
Wellington. The Ellerslie land w8s zoned as ” residential ” 
under the Borough Council’s proposed district scheme while 
the rear end, the Mount Wellington block, was zoned “industrial 
c ” under the undisclosed district scheme of the Mount 
Wellington Borough Council. When the Borough’s proposed 
district scheme was publicly notified the company lodged an 
objection to the zoning of the Ellerslie land 8s ” residential ” 
and claimed that it should be zoned 8s “ industrial “. This 
objection was disallowed and this appeal followed. 

The judgment of the Board was delivered by 
REID SM. (Chairmen). 1. The company carries on business 

as roofing contractors and steel merchants and it has erected 
on the Mount Wellington land a stock warehouse used for the 
storage of steel. Its object in seeking to have the zoning of 
the Ellerslie land changed to “ industrial ” is to permit of its 
erectirkg office accommodation and showrooms and 8 ware- 
house for use in connection with its business. 

2. The company purchased this land in March of 1987 and 
it was well aware that the Ellerslie portion of the property was 
zoned as “ residential “. It must have been aware that it 
was in a locality zoned as ‘I residential ” and predominantly 
“ residential ” in character and occupancy. Its main con- 
tention is that the land is unsuitable topographically for residen- 
tial use. On the evidence adduced at the he8ring the Bo8rd 
is satisfied that a considerable part of this land would be 
suitable for resident&l use in its present state with very little 
work done upon it and th8t 8lthough there are depressions in 
part of the land, the history of the development of the locality 
indicates that it is economically possible to fill in the depressions, 
level the land off, and make it entirely suitable for residential 
occupetion. It WBS also suggested on behalf of the appellant 
that the position might he met by zoning the back portion of 
the Ellerslie land approximately two-fifths of the total, 8s some 
form of special commercial or industrial zone so as to allow 
the appellant company to erect the offices and other buildings 
it wishes to put there. This is “ spot zoning ” and the Board 
will not approve of the creation of isolated spot zones simply 
to meet the requirements of individual owners. The property 
under consideration is in an area zoned as “ residential ” and 
predominantly residential in oharao ter and occupancy and the 
Board is satisfied that the zoning of the appellant’s land as 
“ residential ” is appropriate. 

Appeal d&missed. 
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Homeland Developments Ltd. I’. East Coast Bays 
Borough. 

Town and Country Planning Appe81 Board. Auckland. 1959, 
May 21. 

Municipal Corporatioq~Subdil:isio~nl Plan for Road Reserve- 
Compliance with Borough’s District Town-plan&&g Scheme- 
Clailn by Borough for Contribution towards Cost of Plan bl/ Sub- 
division Owners-Road Reserve for Benefit of Public-After 
Approval of Scheme Plan, Fttrther Conditions subsequently 
imposed not maintainable-Claim for Contribution ~Jnlawful- 
Murkicipnl Corporation Act 1954, 8. 351. 

Appeal under s. 351 of the Municipal Corporations Act 1954 
against 8 decision of the respondent Council given on December 
10, 1958, requiring the sppellant to make a cash contribution 
of E300 as a condition of the fin81 approval by the Council of a 
Land Transfer plan submitted by the sppellant. 

The facts were as follows : The land the subdivision of Which 
Was the subject matter of this appeal W8s situ&e in the Borough 
of East Coast, Bays of Which t,he respondent was the local 
authority. On or about June 19, 1957, the appellant submitted 
to the respondent for approval under s. 351 of the Municipal 
Corporations Act 1954 a plan for the subdivision of the said 
land which plan was prepared by a registered surveyor in 
8ccord8nCe with subs. (1) of that section. On the plan 
provision was made for 8 “ ro8d reserve ” over part of the 
land in compliance With the East Coast Bays District Town 
Plating Scheme. By letter of September 16, 1957, the 
respondent informed the appellant’s agents that the respondent 
had approved of the plan “ subject to the engineer’s recom- 
mendations “: 

“ Stormwater drainage eesement gr8nted in favour of 
Council, ten feet wide down the western boundary of Lots 12, 
11 and 2 from Park Road to the main gully, and a similar 

easement being granted from Park Road doWn the access 
strip etc.” 

The respondent made no other requisitions or demands on the 
appellrtnt in respect of the plan other than those stated. 

The appellant then had prepared 8 Land Transfer Plan in 
accordance with the requirements of the Land Transfer Act 1952 
and some time before December 5, 1957, submit,ted it to the 
Council for the endorsement thereon pursuant to s. 352 of 
the Municipal Corporations Act 1954 for its approval. 

The 8ppelLant was then informed that the Council would 
not release the plan until such time as the appellant made 8 
cash contribution for “ Reserves Contribution “, the amount 
of which w&s to be determined after the separate lots of the 
subdivision had been separately valued by the Land Valuation 
Depertment. 

The appellant through his solicitors protested against this 
requirement. It was unnecessary for the purposes of this 
decision to traverse the negotiations and correspondence 
between the parties leading up to the filing of this appeal. 

The issues falling for determination were : 
1. Could the 8ppellant be lawfully called on to make 8ny 

cash contribution ? and, 

2. If such a contribution were lawfully due what should be 
the 8mount thereof ? 

The judgment of the Board w&s delivered by 

REID SM. (Chairman). The scheme plan as originally 
submitted made provision for 8 “ road reserve “. This was 
put in because the appellant’s surveyor was aw8re that the 
Council’s undisclosed district scheme made provision for a 
road reserve at this point. 

The Council required provision to be made for dr8inage 
easements and the Land Transfer plan made provision for 
these easements in positions approved by the Council’s Borough 
Engineer. 

Under s. 351 (2) (c) of the Act the Council could before 
approving the plan require the owner “ to make provision or 

further or other provision . . . for the making of reserves “. 
It is to be noted that it is on consideration of the “ scheme ” 
plan that the Council is empowered to make requirements in 
regard to provision of reserves. By virtue of the proviso, 
the Council may, where in it.s opinion it is undesirable or un- 
necessary to require the owner to make provision for the 
making of reserves, in. lieu thereof, make it 8 condition that a 
cash contribution be paid. 
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The Board agrees with the submissions of counsel for the 
appellant that on the authority of Mowbray v. The Mayor etc. 
of Takapuna [1929] N.Z.L.R. 99, any conditions imposed by 
the Council must be conditions precedent to approval and cannot 
be conditions subsequent. 

Counsel for the respondent endeavoured to answer this by 
submitting that the Land Transfer Plan put in in December, 
1957, was in effect 8 new plan and was a plan “ submitted 
in substitution ” of the first plan but the Bosrd considers that 
these words must be construed as relating to a substituted 
“ scheme ” plan. It is true that in this case the Land Transfer 
Plan differs slightly from the scheme plan as to the number 
of sections and in some cases as to their size but t,here is nothing 
unusual in that scheme plans are frequently prepared from 
plan data and when the actual Land Transfer plan comes to 
be prep8red on the ground some variations in shape and size 
of sections are often made, but fundamentally the plans 8re 
one and the same. 

In evidence, sn expert Witness, called by the Council in 
answer to the Board, said that he regarded the two plans 8s 
essentially the same. 

The Board takes the same view and holds that the scheme 
plan and the Land Transfer Plan are the s8me and that the 
latter cannot be regarded as a “ substituted plan ” under 
s. 351 (2) (c) and the Council could not, when asked to give 
its form81 approval under s. 352, treat it 8s such and seek to 
impose further conditions. 

Counsel for the respondent further submitted that if the 
Board held that the plans were one it was still open to the 
Council to claim a cash contribution because the “road 
reserve” and the drainage easements are not “reserves” 
With the meaning of the Act. He submitted that the word 
“ reserves ” must be construed 8s meaning “ recreation81 

reserves ” for use by the public. Be also submitted that 
8s the “ rosd reserve ” was shown on the scheme plan when 
submitted its provision was something that had not been 
” required ” by the Council but the fact is that if it had not 
been shown on the plan it would have been asked for. The 
Council was not bound to accept it, it could have rejected it. 

In the course of its duties, the Board has seen many scheme 
plans produced in evidence-it is 8 common practice for sur- 
veyors when preparing scheme plans to make provision for 8 
reserve. Sometimes that provision is accepted by the local 
authority and sometimes it is rejected and a cash contribution 
required in lieu of it. 

The language of the section under consideration is clear and 
unequivoc81 8 cash contribution c8n only be demanded in lieu 
of 8 reserve not “ in addition to ” or “ as well as “-but 
the respondent here says in effect : “ The road reserve and 
the drainage easements are not ’ reserves ’ so we can require 
a cash contribution “. 

The Municipal Corporations Act gives no definition of the 
word ” Reserves ” but some light is thrown on what the 
Legisl8ture had in mind by examining the proviso to subs. (2) (c) 
8s to the disposition of c8sh contributions. “ All moneys 
so received shall be paid into a separate account 8nd shall be 
applied for the purchase of land to be held 8s public reserves 
subject to the provisions of the Reserves and Domains Act 1953”. 

That Act (s. 2) under the heading “ Public Reserve ” or 
“ reserve ” provides that except as hereinafter provided for in 
this definition ” public reserve ” or “reserve ” mesns 8ny 
land set out for any public purpose, and includes : 

(a) Any land which immediately before the passing of this 
Act was 8 public reserve within the meaning of the 
Public Reserves and DOm8iM Act 1928. 

Turning to the latter Act (s. 2), one finds 8 similar 
definition of “ public reserve ” save that for ‘I 1928 ” one 
must read “ 1908 “. 

Looking now to the 1908 Act one finds that in the second 
schedule to that Act under the heading “ Classification of 
Reserves” Class 1 
Purposes ” 

“ Reserves for County Local and Municipal 
includes (inter alia) “ Drains & Wtatercourses “. 

In this csse. it is clear that the ‘i Road Reserve ” is ” land 
set apart for 8 public purpose ” and also that the drainage 
easements come Within the definition of “ reserves ” under 
the Public Reserves 8nd Domains Act 1953. 

It follows therefore that the “Road Reserve ” and the 
“ Drainage Easements ” 8re “ reserves ” and the respondent 
Council cannot have both “ reserves ” and cash contributions. 

(Concluded on p. 16). 
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IN YOUR ARMCHAIR-AND MINE. 
By SCRIBLEX. 

An Issue of C&S.-The other day a fellow-practitioner 
informed Scriblex that a near relative for whom he 
had done work complained bitterly about his scale 
charge and inferred that the legal profession could well 
do with some transfusions from the practice of medicine 
where remuneration was concerned. In this regard 
there has been much to admire in the generous out’look 
of doctors particularly in the case of successful and 
popular surgeons, although there is probably less un- 
paid attention in the Welfare State than formerly when 
physicians would even refuse to accept fees from 
unbeneficed clergymen (provided their beliefs were 
orthodox) and from fellow-doctors, chemists, military 
and naval officers, and their respective families. Percival 
in his Medical Ethics (1800) ruled that a physician 
degraded himself and his profession by accepting a 
small fee from a wealthy man, but it was proper that 
he should exercise his discretion whether he charged 
his personal friends the standard fees. John Timbs 
(Doctors and Patients (1873) ) cites the instance of the 
celebrated Sir Theodore Mayerne who died leaving the 
then enormous sum of E140,OOO. It seems that on 
one occasion a friend who called for a consultation 
afterwards placed two gold pieces on the table, “ confi- 
dent that they would be refused and that therefore 
he could afford to seem generous “. Much to his 
indignation and astonishment, Sir Theodore pocketed 
the coins, explaining to his friend, “ I made my will 
this morning, and if it should appear that I refused a 
fee I might be declared non compos “. 

Medical Bravery.-Tributes by all the members of 
the Court of Appeal (Morris, Ormerod, and Willmer 
L.JJ.) to the courage and high sense of duty of the 
medical profession are to be found in Raker and An- 
other v. T. E. Hopkins & Son Ltd. 1195913 All E.R. 225. 
There, a doctor called to a well where two employees 
had been overcome by a concentration of monoxide 
gas due to the working of a petrol engine insisted, 
despite warnings of the great danger involved, in going 
into the well, his body roped, to see if he could rescue 
the men. He was overcome by fumes. The rope 
caught in a down-pipe in the well and all three died 
before further help arrived. In answer to the allega- 
tion that the doctor caused or contributed to his death 
by his own negligence, Willmer L.J. observes : “ The 
burden of proof with regard to this allegation is on the 
defendant company, and in order to succeed I think 
they would have to show that the conduct of Dr Baker 
was so foolhardy as to amount to a wholly unreasonable 
disregard for his own safety. Bearing in mind that 
danger invites rescue, the Court should not be astute 
to aocept criticism of the rescuer’s conduct from the 
wrongdoer who created the danger. Moreover, I 
think it should be remembered that it is fatally easy 
to be wise after the event. It is not enough that, 
when all the evidence has been sifted and all the facts 
ascertained in the calm and deliberate atmosphere of a 
Court of law, the rescuer’s conduct can be shown ex 
post facto to have been misguided or foolhardy. He 
is entitled to be judged in the light of the situation 

as it appeared to him at the time, i.e., in a context 
of immediate and pressing emergency. Here Dr 
Baker was faced with a situation in which two men 
were in danger of speedy death in the well, unless 
something were done very quickly. He was a doctor, 
and he had been specially summoned to help. Any 
man of courage in his position would have felt impelled 
to act, even at the risk of his own safety. Time was 
pressing ; immediate action was necessary if the men 
in danger were to be helped ; there was TGrtually no 
opportunity for reflection, or for estimating the risks 
involved in an act of rescue “. He cites from the 
American case of Wagner v. International Railway Co. 
232 N.Y. Rep. 176 (1921) in which he says that 
Cardozo J. “ foreshadowed in a remarkable way ” 
Lord Aitkin’s statement of principle in Donoghue v. 
Xtevenson and applied it to a typical rescue case. 
“ Danger invites rescue. The cry of distress is the 
summons to relief. The law does not ignore these 
reactions of the mind in tracing conduct to its conse- 
quences. It recognizes them as normal. It places 
their effects within the range of the natural and 
probable. The wrong that imperils life is a wrong 
to the imperilled victim ; it is a wrong also to his 
rescuer. . . . The risk of rescue, if only it be not 
wanton, is born of the occasion. The emergency 
begets the man. The wrongdoer may not have fore- 
seen the coming of a deliverer. He is accountable as 
if he had.” 

Evidence Note.-In a recent case, counsel for a 
plaintiff named Carbon objected to the production of a 
particular document in the possession of his client on 
the ground that his client had scribbled all over it. 
“ Perhaps “, observed the trial Judge (T. A. Gresson J.) 
helpfully, ” he could take it away first and decarbonize 
it ! “. 

Mr. Justice Holmes.-“ He (Mr Justice Holmes) was 
in the habit of studying the opposing briefs as soon as 
they were argued. He would brood on them for a 
dav or two at most and write and deliver his opinion. 
This habit, which was natural to his temperament, 
alarmed his colleagues and spriad the rumour that he 
was a glib and offhand fellow. He accordingly changed 
his routine while staying true to his bent. He wrote 
his opinion as before, but aged it in a desk drawer for 
a month or two and then uncorked it for his brethren. 
He thereby, he later disclosed, acquired that reputation 
for mellow judgment and judicial restraint which 
guaranteed his later transfer to Olympus.“--AIistair 
Cooke in “ Today’s Wrapper for Tomorrow’s Fish “. 

Tail piece : 
In answer to an inquiry as to why he hated lawyers, 

Dr Johnson once observed : “ I don’t hate them, sir ; 
neither do I hate frogs, but I don’t like to have either 
hopping about my chamber “. September last marked 
the 250th anniversary of his birth. 
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TOWN AND COUNTRY PLANNING APPEALS. 
(Concludsd from p. 14.) 

It should be noted that neither the ” road reserve ” nor 
the “ drainage easements ” are there for the benefit of either 
the 8ppell8nt or 8ny subsequent purchssers of land from it 
the ro8d reserve will be for the benefit of the public. The 
drein8ge essements are for the sole benefit of the respondent 
Council to facilitate the drsin8ge of storm and surface weters 
from Park Reed. 

Finally, the Board is of the opinion that the appropriate 
time for the Council to make known its requirements in relation 
to scheme plans is when the scheme plsn is first submitted, 
that is to say, that those requirements must. be conditions 
precedent not conditions subsequent. 

Once 8 scheme plan has been approved or spproved subject 
to specified conditions, 8s is the csse here, 8 Council cannot 
go on thinking up further conditions 8nd seeking to impose 
them 8t 8 later date. 

Appeal allowed. 

Blackburn and Another v. Horowhenua County. 

-Town and Country Plsnning Appeal Board. Wellington. 
1959. October 19. 

District Scheme-Objection-Lund zoned “ Rural “-Applica- 
tion to re-zone ~18 ‘< Residential “-Land suitable for Production 
of V’egetables and Pruit-Retention for Use in Primary Production 
desirable-Sufficient Land available for Residential Occupancy 
within Area Zoned for Residential Use---Other Part of Land 
Valueless for Productive Purposes-Such Land re-zmed as 
” Residential “, szcbject to C‘onditions-Town and C’ountry 
Plannin,g Act 1853, s. 26. 

Xppe81 under 8. 26 of the Town and Country Planning 
Act 1953. The appeal related to two blocks of land (1) an 
area of epproximately 110 8~. being part of Section 41 Kgar8r8 
West C Block situate in Block IX Kaitaw8 Survey District ; 
(2) 811 are8 of 18nd known 8s the Hemi Metenga Bush Are8 
to the eest of JVin8ra Street between Reikorangi Road and 
Keruru Street containing epproximetely 16 ac. 

The first block of lend w8s zoned 8s rural under the Council’s 
proposed District Scheme (Waikambe Section). The sppellants 
objected to this zoning, claiming that the land should be zoned 
8Y ” residential “. This objection ~‘8s disallowed. The 
second block of lend w8s zoned under the scheme 8s publicly 
notified 8s residential. An objection to this zoning w8s made 
by the W8ikanae County Town Committee which claimed 
that the I8nd should be zoned 8s “ rural “. This objection 
w8s upheld by the Council 8nd the 18nd was zoned 8s ‘& rural “. 
The sppellants appealed ageinst the allowance of this objection. 

The judgment of the Board w8s delivered by 
REID S.&I. (Cheirmsn). After hearing the evidence adduced 

and the submissions of Counclil the Board finds 8s follows : 

Piret Ground of Appeal : 
The land in question here lies to the east of the Main Trunk 

rsilway line 8nd ebuts on to the northern boundery of the 
Waikanae County Town. The land lying to the south of it 
w8s formerly owned by the Hemi Msteng8 estate and for the 
past four-8nd-&-half years this land h8s been progressively 
subdivided for residential use. 266 building sections have 
been sold and in this area some seventy-five houses have been 
erected end ten 8re in the course of construction, The land 
under consideration has been used in the past for pastoral 
purposes and the evidence is that it is capable of carrying three 
ewes to the acre 8nd some cattle. There is some conflict of 
evidence 8s to the suitsbility of this land for production of 
vegetables and tree and shrub fruits, but the weight of evidence 
indicates that it is suitable for such purposes. It is well 
situeted and it has 8 reasonable type of soil which with cultivet- 
ing and manuring will be capable of production both of vegetable 
and horticultural products. 

It follows, therefore, that having regerd to the actual and 
potential productivity of this land, its retention for use in 
primary production for 8s long 8s possible is 8 factor which 
must weigh heavily in fsvour of its being retained es rural land. 
The Board has 8lre8dy held in other decisions, and it is still 
of the same opinion, that the land zoned under the scheme 
for residential use is more than Bdequate for the foresee8ble 
population needs of the Waik8n8.e County Town for many 
years to come. It accepts thet there could be some demand 
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for further residential development in this 8188, but the land 
in question here, is outside the boundaries of the County Town- 
ship 8nd the Board considers that the boundaries of thet town- 
ship should not be extended any further into the rum1 8re8s 
until the area within the boundaries has become more con- 
solidated. 

The appeal on this ground is disallowed. 

. Second Ground of Appeal : 

As already indicated the Board considers that there is alreedy 
sufficient lend zoned for residential occupancy within the 8reaS 
zoned for residential use but it also considers that in regard to 
this particular block of 16 8~. there 8re certain special circum- 
stances th8t are not applicable to the main block. Of this 
8re8 spproximately 6 ac. 8re in netive bush. The remsining 
10 8c. do not appear to have 8ny particular value for production 
purposes. The land is joined on the northern and western 
sides by residential lands and the Board considers that on 
balance it would be better for this land to be developed for 
residenti occupation rather than be left idle. 

The appeal on this ground is allowed, but subject to the 
condition that when it is subdivided it is to be subdivided in 
general conformity with the pl8n produced by the appellants 
at the hearing of the appeal snd, in particular, that the 6 ac. 
of bush is to be subdivided so 8s to provide for minimum blocks 
of approximately two 8cres. 

Judgment accordingly. 

Crombie v. Hastings City. Gprporation. 

Town and Country Planning Appeal Board. Napier. 1959. 
November 13. 

District Scheme-Objection-Areu zoned ” Residential “-Part 
of Property zoned as ” Park E&en&n ” Preventing Sale of 
Land for Residential Use---Locality inadequately provided with 
Parks and Opera Space&Order made that Local Authority Acquire 
Part of Property Zoned “ Park Extension “--Town and Country 
Planning act 1053, es. $7, 47 (3). 

Appeal by the owner of 8 property comprising 9 812. 3 ro. 
22 pp. being p8rt of the Heret8ung8 block, being Lot 43 on 
Deeds Plan 3~. This property fronted on to Murdoch. Roed 
8nd w8s within the boundaries of Hestings City. The re&r 
p8rt of the property, thst WBS to s&y to the north, abutted on 
to Akin8 Park. Under its proposed District Scheme, 8s 
publicly Pdvertised, the Council had zoned an 8re8 of approx- 
imately 74 8C. of the appellant’s property for p&rk extension. 
The appellant lodged an objection to the zoning of this p8rt 
of his property for park extension and his objection having 
been disallowed, this 8ppe81 followed. 

The judgment of the Boerd was delivered by 
REID S.M. (Chairman). The appellant’s property is in an 

area zoned 8s “ residenti ” and were it not for the zoning 
of part of it 8s 8 park it could be subdivided and sold for 
residential use. It is true thet subdivision might be expensive 
because of the necessity for making provision for the supply 
of water and sewerage, but that is neit’her physicelly nor 
economic8lly impossible. On the other hand, however, it is 
quite clear that this p8rt of Hastings City is inadequately 
provided with l’arks and open spaces. The existing area ef 
Akin8 Psrk, by reason of its configuration, does not provide 
adequate recreetional facilities for the neighbourhood and the 
adjoining schools. The Board considers that the Council’s 
proposcll to extend Akin8 Park by taking in part of the 
8ppell8nt’s property is sound and in accord with townrand- 
country-planning principles. The 8ppe81 is disallowed. 

At the conclusion of the heclring the Board intinmted that 
it would withhold its decision to enable the appellant 8nd his 
edvisers to consider whether he should nmke an application 
under s. 47 (3) of the Act requiring the respondent to take the 
land in question under the Public Works Act 1928. 

The appellant h8.s now made an applicstion and accordingly 
the Board hereby orders pursu8nt to s. 47 (3) of the Act thst 
the City Council shall within three months from the d8te hereof 
teke under the Public Works Act 1928 the estate or interest 
of the 8pplhnt in that piece of land containing approximately 
74 ec. being psrt of lot 43 on Deeds Pl8n 83n as the s8me is 
delineated and designeted “ Zoned for Park Extension ” on 
the pl8n of the Council’s proposed district scheme for the City 
of H8stings. 


