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THE COMING VISIT OF THE LORD CHANCELLOR. 

E VERY New Zealand Iawyer is dutifully grateful 
to Her Majesty the Queen for graciously per- 
mitting Her Lord High Chancellor, Viscount 

Kilmuir of Creich, to leave Great Britain to attend 
the Eleventh Dominion Legal Conference in Wellington 
at Easter time. 

His coming is an event of great interest to us all. 
His presence at the Conference will make it an event 
unique in our local legal history. 

Lawyers, in particular, will welcome the Lord 
Chancellor for personal reasons : as Sir David Maxwell- 
Fyfe, he was one of the foremost lawyers of the Com- 
monwealth before he attained his present high office 
in October, 1954, and one of the great legal personalities 
of his time. 

The profession in this country are deeply conscious 
of the singularly high honour of the Lord Chancellor’s 
attendance at the coming Conference. They are 
deeply appreciative of Lord Kilmuir’s kindness in so 
generously and willingly accepting the invitation of 
the New Zealand Law Society and the Conference 
Committee which must involve no small inconvenience 
and difficulty to the holder of his high office. 

Everyone will also welcome the Lord Chancellor as 
the holder of the most historic office under the Crown. 
His office is at the centre of the Constitution of Great 
Britain, and has been so for many centuries. He is 
the Queen’s first subject, after the members of the 
Royal Family and the Archbishop of Canterqury. 
And the origin of his office is almost obscured in the 
mists of legend that surround the days of the almost 
fabulous King Arthur, who is said to have first 
appointed a Chancellor. 

THE ANTIQUITY OF THE OFFICE. 
The origin of the name “ Chancellor ” is disputed. 

Sir William Holdsworth disagrees with Lord Campbell, 
and, in his History of English Law, says that it is 
derived from the cancel& or screen, behind which the 
secretarial work of the Royal Household was carried 

. According to Selden, in his Office of Chancellor, 
ghelbert, the first Christian King among the Saxons, 
had Augmendus for his Chancellor. So, from the time 
of the conversion of the Anglo-Saxons by St. Augustine, 
in 596, the King always had near him a priest, who 
was his personal chaplain and his confessor : hence 
the historic title of the Lord Chancellor, ” the Keeper 
of the King’s (or Queen’s) Conscience “. 

The person selected for the office was chosen from 
the most learned and most able of the clergy. He was 
better fitted for his duties than the unlettered laymen 
of the Court. In the ordinary course of events, he 
became in practice the private secretary of the 
Sovereign, and he was qualified by his knowledge of 
Civil and Canon Law to advise the Sovereign in the 
delicate legal issues which lay outside the purview of 
the Courts administering the Common Law of England. 
(The first layman to become Chancellor (in 1340) was 
Sir Robert Bourchier, a distinguished soldier ; but 
many other clerics held the office in the centuries that 
followed.) 

Edward the Confessor, the first King to have a Seal, 
was also the first King to have a Chancellor to keep it. 

The Sovereign has always been the fount of justice ; 
but, not being learned in the law, he could not himself 
decide all controversies. The Judges in his Courts 
were appointed to remedy all wrongs. Still, applica- 
tions came to the monarch in person from people 
seeking redress in cases where the Courts could give 
no remedy. The monarch, therefore, needed assistance 
to deal with these petitions, someone to act in his 
name. This task fell to the King’s secretary, on 
whom, by degrees, the duty of remedying wrongs not 
cognizable by the Courts entirely devolved. And so 
the secretary came to be known as the King’s Chancellor 
in a special sense, and the place where he could easily 
be approached-the Chancery-evolved into a form of 
Court. 

The Chancellor’s duties at first, as we have seen, 
were chiefly secretarial. He was ” the secretary of 
state for all departments “; and, as part of this duty 
he drew and sealed the Royal writs (1 Stubbs’s Consti- 
tutioncil History, 398, 399 . He became a prominent 
member of the Exchequer department of the Curia 
Regis ; and he assisted in the judicial business both 
of the Exchequer and of the Curia Regis, and acted as 
itinerant Justice when he accompanied the Sovereign 
on any Royal progress. 

THE CHANCERY. 
The increase of the business of the Curia Regis 

increased the dignity of the Chancellor, and necessitated 
the employment of a staff of clerks. The Chancellor 
thus became the head of a department-the Chancery. 
In 1199, the departments of the Exchequer and the 
Chancery were separated, and a separate set of rolls- 
the Chancery Rolls-began. (It ia probable that to 
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this separation and the establishment of a new set of 
rolls, on the model of the rolls of the Exchequer and 
the Curia Regis, was due the development of the office 
of Master of the Rolls.) Then, as now, the Chancellor 
had miscellaneous functions ; but for some time to 
come the Chancellor was not the head of a Court, 
Even when he attained that position, he did not cease 
to be an important member of the executive Govern- 
ment. 

Naturally, the connection of the Chancellor and the 
Chancery with the Curia Regis-the governing body of 
the kingdom-was close. The Chancellor, as Professor 
Tout has said in his Place of Edward II in English 
History, was “ the King’s natural prime minister “, 

The result was that the Chancellor, though still a 
Court official following the King wherever he journeyed, 
had a staff of his own entirely separate from the 
chaplains and clerks of the Household. Professor Tout 
said, at pp, 59, 60 : 

The clerks of the Chancery, living with their chief 
a self-contained and semi-independent collegiate 
life, . . . soon developed a departmental tradition 
and esprit de corps that began to rival the strong 
corporate feeling of the Exchequer officials. 

But the Chancellor was destined to become something 
very much more than a mere departmental chief. 
Though a ” salaried officer of limited powers and 
tenure of office ” had been substituted for ” the old 
type of irresponsible magnate “, yet this officer was 
bound to become an important official in the State, 
because he kept the Great Seal. It is, in fact-as 
Professor Holdsworth has reminded us-the Chancellor’s 
position as Keeper of the Great Seal which puts him 
at the head of the English legal system and makes him 
the legal oentre of the constitution. 

As the Chancellor and the Chancery were, from the 
earliest times, in direct connection with all parts of the 
constitution, this accounts for the extraordinary range 
and variety of the Chancellor’s duties. Of that range 
and variety, Bentham’s critical summary will give us 
the best idea. He is: 

(1) A single Judge controlling in civil matters the 
several jurisdictions of the twelve great Judges. 

(2) A necessary member of the Cabinet, the chief 
and most constant adviser of the King in all matters 
of law. 

(3) The perpetual president of the higher of the 
two Houses of Legislature. 

(4) The absolute proprietor of a prodigious mass of 
ecclesiastical patronage. 

(5) The competitor of the Ministers for almost the 
whole patronage of the law. 

(6) The Keeper of the Great Seal ; a transcendent, 
multifarious, and indefinable office. 

(7) The possessor of a multitude of heterogeneous 
scraps of power, too various to be enumerated 
[cited in Parke% on the Chancery, 4371. 

We have seen that the English legal system was a 
system of Royal justice. This Royal justice had to 
be called into action by original writs (as opposed to 
judicial writs), and these had to be sealed by the 
Chancellor. So, as Lambard, in his Archeion, says, 
the Chancery was ” the forge or shop of all originals “. 

Thus, down to our own day, in conjunction with the 
common-law Judges, the Lord Chancellor is a guardian 
of personal liberty ; and anyone unlawfully imprisoned 
may apply to him for a writ of habeas corpus, either in 
term or in vacation. He may at any time issue a 
writ of prohibition to restrain inferior Courts from 
exceeding their jurisdiction, though he listens with 
reluctance to such motions, since they may be made 
to the King’s Bench;. whose habits are better adapted 
to the sort of business, as Lord Redesdale L.C., said 
in n/Pontgomery v. Blair (1804) 2 Sch. & Lef. 136. Also, 
the Lord Chancellor has an exclusive authority to 
restrain a party from leaving the kingdom where it 
appears that he is withdrawing himself from the juris- 

The Lord High Chancellor 
of Great Britain. 

To Be Guest of New Zealand Law Society. 

Viscount Kilmuir of Creich, Lord High 
Chancellor of Great Britain, is to visit New 
Zealand in April to attend the eleventh 
Dominion Legal Conference at Wellington. 
This has been announced by Mr D. Perry, 
President of the New Zealand Law Society. 
Viscount Kilmuir will be accompanied by 
Lady Kilmuir, D.B.E., and will be the guest 
of the New Zealand Law Society. They will 
arrive in the Dominion on Easter Sunday. 

Mr Perry expressed the Society’s deep apbreci- 
ation of the assistance which the New Zealand 
Government had given towards making the visit 
possible. 

diction of the Courts. This is effected by the writ 
n,e exeat regno, which is a high prerogative remedy 
issued under the Great Seal, but always (as Lord 
Campbell L.C., reminded us) with great circumspection. 

THE CJUNCELLOR'S APPOINTMENT. 

It is now usual for the Sovereign to appoint, as 
Lord Chancellor, the person recommended for that 
office by the Prime Minister, whose choice must be 
made from the Judiciary or from those who have held 
the office of Solicitor-General or Attorney-General. 
On his appointment, the Great Seal of Great Britain 
is placed in his hands by the Sovereign, because, since 
1707, the Lord Chancellor has been the Keeper of 
the Great Seal of Great Britain. He cannot leave 
the British Isles without the Sovereign’s personal 
consent ; and, while he is away, the Seal is held by 
Lords Commissioners. He returns the Seal to the 
Sovereign on retirement or resignation. 

The Lord Chancellor receives a salary of ;E12,000 a 
year, and, on his retirement, a pension of f5,ooO. 
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NJ. METHODIST SOCIAL SERVICE ASSOCIATION 
through its constituent organisations, cares for . . . 

AGED FRAIL 
AGED INFIRM 

CHILDREN 
WORKING YOUTHS and STUDENTS 

MAORI YOUTHS 
In EVENTIDE HONES 

HOSPITALS 
ORPHANAGES and 

HOSTELS 
throughout the Dominion 

Legacies may be bequeathed to the N.Z. Methodist Social Service Assooiation or to the following members of the 
Association who administer their own funds. For further information in various centres inquire from the 
following : 

N.Z. Methodist Social Service Association. Convener : Rev. A. E. ORR . . . . P.O. Box 5104, Auckland 
AuekIand Methodist Central Mission. Superintendent : Rev. A. E. ORR . . . . P.O. Box 6104, Auckland 

Auckland Methodist Children’s Home. Secretary : Sister IVY JONES . . . . P.O. Box 5023, Auckland 

Christahurah Methodist Central Mission. Superintendene : Rev. W. E. FALICINGEAIU P.O. Box 1440, Christchurch 

South Island Orphanage Board (Christehnrch). Seoretary : Rev. A. 0. HARRIS P.O. Box 031, Christchurch 

Dunedin Methodist Central Mission. Superintendent : Rev. .R. DUDLEY . . . . 35 The Octagon, Dunedin 
Masterton Methodist Children’s Home. Secretary : Mr. J. F. CODY . . . . P.O. Box 208, Masterton 

MaorI Mission Social Service Work 
Home and Maori Mission Department. Superintendent : Rev. G. I. LAURE~XSON P.O. Box 6023, Auckland 

Wellington Methodist Social Service Trust. Superintendent : Rev. R. TEORNLEY 38 MoFarlane Street, Welington 

The Church Army in New Zealand 
(Church o! England) 

(A Societg Incorporated under The Religiozcs a& Charitable Trusts Act, 1908) 

A Church Army Sister with part sf her ‘fannily” of orphan children. 

HEADQUARTERS : 00 RICHMOND ROAD, 

AUCKLAND, W. 1. 

f’resident : THE MOST REVEREND R. H. OWEN, D.D. 

Primate and Archbishop of New Zealand. 

THE CHURCH ARMY: 
Undertakes Evangelistic and Teaching -ions, 
Providee Social Workers for Old People’s Homes, 

Orphanages, Army Camps, Public Works Camps, 
and P&one, 

Conducts Holiday Camps for Children, 
Train;eE;;gsists for work in Parishes, and among 

LEGACIES for Special or General Purposes may be 
safely entrusted to- 

The Chnroh Army. 

FORM OF REQUEST: 

“ I give to the CHURCH ARXY IN NEW ZE~LAXD SOCIETY of 00 Richmond Road, Auckland, W.l. [Here insert 
par&dam] and I deolare that the receipt of the Honorary Treawxer for the time being or ofher proper officer of 

the Churoh Army in New Zealand Sooiety, shall be sufficient diioharge for the same.” 



iv NEW ZEALAND LAW JOURNAL March 8, 1960 

Have the 

At your service 

the facilities of 
New Zealand’s 
leading* bank 
Cheque Accounts l Interest Bearing Deposits 
l Trade Contacts l Export & Import 
Facilities l World-Wide Agents & 
Correspondents 8 Remittances, Transfers, 
Drafts, etc. l Safe Custody Facilities 
l Letters of Credit l Travellers’ Cheques 
l Changing of Currency e Travel 
Arrangements l Correspondence Facilities. 

BANK~~NEWZGLAND 
The Dominion’f Lead& Bank. 

5.9E 

behind you 

- 
3i!zEF IVW” ?@I. i SZF A> - =- =!====z -I $ - U BNZ 

t Ask at any BNZ Branch or 
Agency (there are 370 of them 

through the length and breadth 
of the land) for details. Or 

.I Ma nager, Bank 
Head Office, P.O. 

Box 2392. Wellington, for free 
booklet, “Banking Services & 

p Facilities.” 
F * The BNZ conducts the largest bank- 

ing business in the country, and has the 
largest network of Branches and Agencies. 

AU your eggs in one 

&k 
if the basket is big enough and strong enough. 

and strength are the corner-stones of the 
Norwich Union Insurance Societie’s, with their two 
specialist organisations under the roof of one finan- 
cial institution. These two organisations are fully 
equipped to give you complele service in all your 
insurance needs. 
This service is based on their long proud record of 
experience extending over more than a century and 
a half, and the wisdom of using it is being proved 
to more and more New Zealanders every day. 

MUTUAL LIFE l FIRE l MARINE l ACCIDENT 

-fA - z Head Office for N.Z. 

Corner Featherston & 
I 

INSURANCE SO&ETIES 

Johnston Streets, W’gtn. 

Branches, District Offices, 

and Representatives throughout 
Founded in I797 C 1808 New Zealand. 

FUNDS OF GROUP TO ENSURE PAYMENT OF 
EXISTING POLICIES EXCEED ~240,ooO,000 
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Unkind critics have bitterly attacked the latter pay- 
ment ; but it must be borne in mind that most Lord 
Chancellors, health perm&ting, continue to sit on 
appeals to the House of Lords and to the Judicial 
Committee of the Privy Council, and that tradition 
forbids them to return to their practice at the Bar. 
On his retirement from the Woolsack, Lord Birkenhead 
was attacked in some quarters for taking the pension 
attached to the office of Lord Chancellor. To this 
he made reply that, when he accepted the office, he 
abandoned an income of $20,000 a year at a pre-war 
value. “ Ask any of the leaders of the Bar “, he 
said, “ whether, if I returned to practice at the Bar, 
I could not now make 5Z40,OOO a year “. While all 
ex-Lord Chancellors could not, perhaps, make Z40,OOO 
a year at the Bar, every one of them could earn in fees 
considerably more than f5,OOO;and this should effectually 
silence most of the critics. 

DUTTES OB THE OFFICE. 
The Lord Chancellor has a great many duties, political, 

administrative, and judicial. He is a member of the 
Ministry and of Cabinet, and he accepts office or retires 
with the party to which he belongs. He is the 
Speaker of the House of Lords ; and he is, in general, 
the formal medium of communication between the 
Sovereign and Parliament. 

The political nature of the office of the Lord High 
Chancellor has frequently been denounced as contrary 
to the best interests of justice, in that it is destructive 
of independence. But England has been fortunate in 
its Lord Chancellors, and their personal conduct of the 
office has gone far to meet the objection. It has 
been said, in support of the existing system that, while 
the other Judges should be permanent, the highest 
legal functionary should stand or fall with the Ministry 
as the best means of securing his effective responsibility 
to Parliament for the proper exercise of his extensive 
powers. 

The executive functions of the Lord Chancellor are 
not now so heavy as they were in the past. While 
extensive duties still remain, their burden is now in 
praatioe considerably lightened by the efficient manage- 
ment of the Lord Chancellor’s Department under his 
Secretary. Lord Thurlow was once asked how he 
got through his business as Lord Chancellor. “ Oh “, 
he replied, “ just as a pickpocket gets through a 
horsepond-he must get through “. But to many 
another Lord Chancellor the burden of the office has 
been heavy. To Lord Herschel], an exceptionally 
conscientious Chancellor, there were not, to use his 
own words, three days in the year in which he was 
not hard at work, and on many days he was working 
ten, eleven, twelve, and thirteen hours. And we 
know that Lord Langdale, offered the Great Seal in 
1850, drew up a list of the pros and cons, the latter 
ultimately prevailing, on which side appeared the 
words : 

Persnasion that no one can perform all the duties that 
are annexed to the office of ChamAlor. Certainly that I 
cannot. Unwilling to seem to undertake duties, some of 
which must (as I think) be necesearily neglected. 

Happily, the burdens of the office have since bn 
lightened. 

SPEAKER OF THE HOUSE OF LORDS. 

Unlike the Speaker of the House of Commons, the 
Lord Chancellor takes part in debates. Practically 

the only function which he discharges as Speaker is 
putting the question. If two members of their Lord- 
ships’ House rise together, he has no power to call 
upon one, nor can he rule upon points of order. Not 
he, but the whole House, as “ My Lords “, is addressed 
by any member rising to speak. 

It may perhaps be mentioned that there is no binding 
obligation on a Lord Chancellor to become a Peer. 
Though a commoner, he may still sit on the Woolsack 
and put the question and commit resolutions ; but 
one thing he cannot do, and that is address their 
Lordships’ House. 

There are advantages for a Lord Chancellor in 
remaining a commoner. For instance, if his party 
were ousted from power, he could return to the House 
of Commons and have within his reach both the office 
of Leader of the Opposition and the glittering prize 
of the Prime Minister-ship, should his party later be 
successful at the polls. But to accept a peerage is 
an irrevocable act, and there is many an ex-Lord 
Chancellor who, after his party’s defeat, has sunk, so 
far as a public life is concerned, into comparative 
obscurity, spending the rest of his days in hearing 
and determining appeals to the House of Lords- 
valuable and essential work, but not a task that attracts 
the public eye. Exceptions, of course, are to be 
found, and among them stands conspicuous the case 
of Lord Birkenhead, who remained quite as well known 
under that title, and quite as important a personage, 
as he ever was as F. E. Smith-which is saying a great 
deal. Nevertheless, most Lord Chancellors continue, 
and probably always will continue, to take the irretriev- 
able plunge into the peerage. Two of the most famous 
commoner Chancellors have been Sir Thomas More, 
whom historians have called “ the greatest of English- 
men “, and Sir Francis Bacon (though the latter 
elected to become Baron Verulam some six months 
after his appointment, and, a few years later, Viscount 
St. Albans). 

The names of three Lord Chancellors adorn the 
calendar of saints : St. Swithun, St. Thomas a Becket,, 
and St. Thomas More. But, as Earl Jowitt L.C., 
told us in 1951, modesty alone prevented him from 
pointing out that the list is not necessarily closed. 

JUDICIAL DUTIES. 
As the King’s highest judicial officer, the Lord 

Chancellor is ez officio the President of His Majesty’s 
High Court of Justice, and, in particular, the President 
of the Chancery Division thereof; and he is also the 
President of the Court of Appeal. When the Lords 
of Appeal in Ordinary sit as the final appellate Court 
for Great Britain and Northern Ireland and the Lord 
Chancellor is present as a member, ‘he presides on the 
Woolsack, and he also declares the formal conclusion 
of the debate. He is also a member of the Judicial 
Committee of the Privy Council, as a Privy Councillor 
“holding high judicial office “. 

From a very early date, the practice has prevailed 
of conferring upon the Chancellor special jurisdiction 
under special statutes. We find instances of this at 
all periods in the history of his office. In the Middle 
Ages he was given a special jurisdiction, inter alia, to 
punish the misdemeanours of sheriffs and other 
officers ; to issue process for the arresaof felons who 
had fled into unknownCplaces ; to try cases of robbery 
committed by subjects upon alien friends, on the sea, 



62 NEW ZEALAND LAW JOURNAL March 8. 1960 

or in any port within the realm. At a later period, 
various and heterogeneous powers still continued to be 
conferred upon him. We may take as instances an 
Act for settling tithes to be paid in the City of London 
after the Great Fire, the Habeas Corpus Amendment 
Act, and statutes dealing with arbitrations, Jews, 
and friendly societies ; and Canal, Navigation, Enclosure, 
and Tramways Acts often added further special powers. 

The Lord Chancellor possesses an extensive judicial 
patronage, but it is wrong to suppose that he is the 
only medium for recommending to the Sovereign 
preferment in the profession of the law. Justices of 
the High Court and the County Court Judges are 
selected by the Lord Chancellor, as are also Official 
Referees, Masters in Lunacy, and a certain proportion 
of the Masters and other high officials of the Supreme 
court. But, technically at any rate, the Lord Chief 
Justice, the Master of the Rolls, and the Lords Justices 
are appointed on the recommendation of the Prime 
Minister. The Lord Chancellor also has the appoint- 
ment of Justices of the Peace, but the number of these 
dignitaries renders it well-nigh impossible for any 
Chancellor to satisfy himself of the personal merits of 
each individual applicant or appointee. Lord Herschell, 
however, insisted on personally examining the case of 
each candidate to satisfy himself that he was a fit 
person to administer justice, saying that he would 
rather renounce his office than prostitute his power of 
appointment to political-party purposes, and by this 
conscientiousness aroused, incidentally, considerable 
disfavour among his fellow-Liberals. 

THE WOOLSACK. 

The Woolsack is traditionally, and in the daily 
speech of lawyers, inseparable from the office of Lord 
High Chancellor of England. It is a large sack, like 
a bale, filled with wool, without back or arms. It 
is the ” throne ” or chair of the Lord Chancellor 
when he presides as Speaker of the House of Lords. 
The origin of the Woolsack, and its significance is 
interestingly told in the fine recently-published “ life ” 
of Lord Chancellor Wolsey, Naked to Mine Enemies, 
by Charles Ferguson (Longmans, Green, and CO.). 
The author, writing of Wolsey’s appointment on 
Christmas Eve in the year 1515, saya : 

There was something meet and fitting about Thomas 
Wolsev of Ipswich seated on a sack stuffed with wool. The 
wools&k was the throne, so to say, of the Lord Chancellor 
of England, and now the Chancellor was the son of a man 
of sheep in a land of sheep which owed its wealth and daily 
living to sheep, with sheep outnumbering humans three to 
one. Dealing in cloth occupied men’s thoughts daily. 
Many figures of speech came directly from it. One spun a 
yarn, carried a thread of discourse, unravelled a mystery. 
A thine was fine-drawn or homesuun. Unmarried women 
were s&stem. The governmen; concerned itself gravely 
with every detail of the trade in cloth : the import of foreign- 
made hats and caps was forbidden; the prices of articles 
produced at home were fixed ; the export of more expensive 
kinds of cloth was not to be allowed unless the cloth was 
fully finished. 

The woolsaok was a healthy and solid reminder of an 
ancient fact. It survived ceremonially out of a time when 
woolsacks had been occupied in Parliament by high dignitaries 
of the Crown. Now the highest councillor of the Crown 
still occupied it. With all his glory, and though a Cardinal, 
the Chsncellor of the realm accepted as his symbol a sack 
stuffed with wool and covered with rich and appropriately 
red cloth. It gmve him, this emblematic sack, some kinship 
with the common people and some basis for concern with 
their daily problems. The connection might be tenuous. 
as it is in any ritual, but it was there just the same. The 

King existed above and beyond the commonalty ; the Lord 
Chancellor was of it : an audience for the complaints and 
aspirations and pleas of the lowborn and the bedraggled. 
The Chancellor stood between the Throne and the people. 
and the woolsack signified that he was of the people. 

The Woolsack is of, but is technically not in, the 
House of Lords. The Lord Chancellor can sit on the 
Woolsack and put the question without being a member 
of the House. If he is a Peer and wants to make a 
speech as a member of the House, he takes one step 
to the left, and thus brings himself within the House. 
He votes, however, from the Woolsack and does not 
go into the division lobby. 

THE GREAT SEAL. 

It is no wonder that lawyers and statesmen regard 
the Great Seal-the clnvis regni-with an almost 
superstitious reverence. It is treason to counterfeit 
it ; and they come to think that, if it is used-it may 
be contrary to the will, or during the madness, of the 
Sovereign-the act is as authentic as if the Sovereign 
had really sanctioned it. 

All important Government acts-treaties with foreign 
States, the assembly of Parliament, Royal grants- 
must pass the Seal, and must, therefore, come under 
the Chancellor’s review. The history of the office of 
Lord Chancellor is thus inseparable from every feature 
in the history and development of the constitution. 

When the Lord Chancellor appears in his official 
capacity in the presence of the Sovereign, or receives 
the messages of the House of Commons at the Bar of 
the House of Lords, he bears in his hand the purse- 
a red velvet bag embroidered with the Royal Arms 
that contains (or is supposed to contain) the Great 
Seal. On other occasions, it is carried before him by 
his purse-bearer. 

The Great Seal is kept in the purse under the 
Chancellor’s private seal. There is a rule that he 
may not take it out of the realm. 

At the beginning of a new reign, or on a change in 
the Royal Arms or style, the Great Seal is “ demasked “, 
or struck with a hammer by the Sovereign at his or her 
first Council, in order slightly to deface it. The old 
Seal is then presented to the Lord Chancellor as a 
perquisite. On the accession of William IV, there 
was a dispute between Lord Lyndhurst, who was 
Chancellor on the King’s accession, and Lord Brougham, 
who succeeded him as Lord Chancellor before the new 
Seal was finished, as to the rightful possession of the 
old Seal, a question which the King himself decided 
by giving half of the Seal to each, and by arranging 
that the particular half that each of these great 
Chancellors should receive was to be determined by 
lot. His Majesty’s judgment was greatly approved. 
Seals that have become worn out are also presented 
to the Lord Chancellor for the time being. The late 
Lord Halsbury is reputed to have acquired two such 
relics in thi0 way. But the practice now is for a 
wafer Seal to be affixed to most documents of State, 
and the Great Seal itself, being used for only a few 
purposes, has thus a much longer period of efficiency 
than formerly. 

Without the express permission of the Sovereign‘ 
the Lord Chancellor, as Keeper of the Great Seal, 
may not leave the United Kingdom. Sir Alan Herbert, 
in writing of the duties of Lord Chancellor, refers to a 
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The New Zealand CRIPPLED CHILDREN SOCIETY (Inc.) 
ITB PVBP08ES Box 5006, Lambton Quay, Wellington 

The New Zealend Cappled Children Soclaty wex formed In 1986 to uke 
ap the cause of the crippled eMId-to act ea tke guerdlan of the eri~gle 
end fight the hendica~ under wNch the erippled child lnboura ; to 
imdemour ta obviate or minimize hix dieability, end genemlly to bring 

19 BRANCHES 
within the reach of every cripple or pot&la! cripple prompt end 
efficient treatment THROUGHOUT THE DOMINION 

ITS POLIOP 
-. 

. ,160 
ma1 

(a) To provide the came opportuniQ ta e “% OriPPlea I)QY or P 
$msofl%red to phyxiarlly normel children , ( ) To foot-a! ~ic$ic 

% 
and plaaemenS whereby the handicapped ms- 

OUDDO~ na instead of being a charge upon the commun 
#oO Ln dvwm of crippllhg condltionx ae a major 
wage war on irfantfle ~ralyxix, one of the prind I es- of cri 
(e) To maintaln the cloe& co-operetton wi tr 

plrog ; 
State. Depu meote, t 

Hospital Boarde, klndred Societiex, and assist where pomible. 
It ix conrldered that there are apjroximati~OO0 crippled children 

In New Zealand, and each year a dx a num of new caaee to the 
thousands already being helped by the Soctety. 

YIembem of the Law Society are invited to bring the work of the 
N.Z. Crippled CbUdren Society before clients when drawing np wills 
end advisIng regarding bequest’+. 
gladly be glven on appllcatlon. 

Any tirrther inform&don will 

MR. 0. MEACBEN, Seorotary, Executive Oonnoll 

EXECUTIVE CODNOIL 

Bra CEUILBS NOBWOOD (Fmldent), I&, 0. K. Hm?mD (Chlrmu~), 
8~ Jo- ILOTT (Deputy Cheirman). Mr. Ii. E YOU% J.P.. Mr. 
&,llXAND~R GsLLIES, Mr. L. SINCLAIE T8OXPBO~, MS. FRARK B. JOXS~, 
MI. Rsuo M. EODDBE, Mr. WYVBRX B. Hum, SIR ALUAXD~I 
ROBBBTS, Mr. WALTwIt N. NOBWOOD, Mr. J. L. SmOX, Mr. 0. J. 
PABX, Dr. 0. A. Q. LBNI?ANR, Mr. L. Q. K. S’~XJV~N, ME. B. PINDEB, 
Mr. F. CIypBnLL-SPM%T. 

ADDRESSES OF BRANCH SECRETARIES : 

(Each Branch acLmiG8ters it8 own Funds) 
AUOXLAND . . . . ., . . P.O. Box 2100, Auckland 
CANTREBURY AND WNST COAST P.O. Box 2035, Christchurch 
SOUTK ~ANTlt&BBnEY . . . . . . P.O. Box 126, Tlmaru 
DmisDlX . . . . . . . . . . P.O. Box 488. Dunedln 
QIBBOENP . . . . . . . . . . P.O. Box 16, QIxborno 
HAwBP’B BAY ,. . . . ., P.O. Box 377, Napier 
NELSON . . . . . . . , . . P.O. Box 188, Nelson 
NBW PLYI[OUTE . . . . . . P.O. Box 324, New Plymouth 
NOBTa t,TAQO , . , . . . . . P.O. Box 804, Oamaru 
YANAWATU . . . . . . P.O. Box 288, P&lmeretan North 
MABLBOBOUOE . . . . . . . . P.O. Box 124. Blenheim 
SOUTE TABANARI 
~OUTELAND 

. . . . . . P.O. Box 148. Hawera 
. . . . . . . P.O. Box 16% In~ercargUl 

STEArOOlID . . . . . . . . P.O. Box 83, Stratford 
WANGANUI . . . . . . . . P.O. Box 20. Wangenui 
W*rarRIPA . . . . . . P.O. Box 125. ldaxtertoa 
WnsmIiQTON ,. . . . P.O. Box 7821, Wellington, 1.4 
TASJFZAKQA . . . . . . . . P.O. Box 340. Taurange 
COOKI~LANDS C/o HR~. ELSIE HALL, ISLAND Mmmu~s LTD., 

Ruot4m#r 

OBJECTS : The principal objectn of the N.Z. Federa- 
lfon of Tuberculosis Associations (Inc.) are ax followa : 

1. To establish and malnfntafn in New Zealand a 
Federation of Aaocietione and persons Interested in 
the furlrtherenca of a oampaign wainst Tuberculosis 

2. To provide supplementary amiatance for the benefit, 

f 

S. To provide and raise funds forztho purpoxex of the 
Federation by subxcriptiona or by other rnw. 

4. To make a survey and acquire accurate informa- 
tlon and knowledge of all matters effecting or con- 
ceming the &stance and treatment of TubemuloxSx. 

5. To xeoure co-ordination between the public and 
comfort and welfare of persons who are s@etig or the medical profersfon In the Investigation and &at- 
who have suffered from Tuberculosis and the de- merit of Tuberculoxis, and the after-ears end welfuo 
peedenta of l ucb perxone. of perxonx who have nafRr& from the add di~~axe. 

A WORTHY WORK TO FURTHER BY BEQUEST OR GIFT 
Membsr8 of the Law Sociuty are invited to bring the work of tha Federation before clients 
when drawing up will8 and giving advice on bsqusets. Any further information will be 

gludly givmt on applioativn to :- 
EON. SECRETARY, 

THE NEW ZEALAND FEDERATION OF TUBERCULOSIS ASSNS. (INC.) 
218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1. 

Telephone 40469. 

OFPIOERS AND EXECUTIVE OOUNCIL: 

President : C. Meugh5n, Wdlingtm. 

Ezecutiwe : C. M6achfsn (Chairman), WeUington. 
Dr. J. Connor, Aahburton Town and County. 
H. J. G&nun-e, Auckland. 
C? A. R&tray, Canterbury and Weet Coast. 
R. A. Keeling, CfisbomG and East Goad. 
L. Beer, Hawke’s Boy. 
Dr. J. Hiddlastonc, Nebon. 
A. D. Lewis, Northland. 

. W. R. Se&n-. O&go. A. S. Austin, Palnaerston North. 
L. V. Farthing, South Canterbury. 
C. M. Hercua, Southland. 
L. Cave, Taranaki. 
A. T. Carroll, Watioa. 
A. 3. Rdliff, Wqapiui. 

Hon. Tremrer : H. H. M&r, We&ington. 
Eon. Sm : M&e F. Morton Low, WeUington. 
Eon. &A&or : E. 1. Andsrsc*n, WeUi@on. 

. 
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disconsolate holder of the office looking across the 
Channel and seeing the French coast on which he may 
not set foot : 

Oft upon the rocky shore 
Men see the sad-eyed Chancellor, 
At Folkstone or at Dover, 
Astride of some convenient groyne, 
He looks with longing at Boulogne 
As cettle do at clover. 

To our great happiness, Lord Kilmuir has Her 
Majesty’s permission to come as far as the shores of 
New Zealand. In his absence, the Woolsack is 
occupied by one of the commissioners appointed under 
the Great Seal to represent him. It is usual to appoint 
the Lord Chief Justice and the Master of the Rolls as 
two of the commissioners. 

CONCLUSION. 

To conclude, we take the words of a writer well 
qualified to assess the interest and the importance of 

the Lord Chancellor’s office. In his preface to the 
first edition of his great work, Lord Campbell says : 

There is no office in the history of any nation 
that has been filled with such a long succession of 
distinguished and interesting men as the office of 
Lord Chancellor or Lord Keeper of the Great Seal 
of England. It has existed from the foundation 
of the monarchy ; and, although mediocrity has 
sometimes been the recommendation for it, generally 
speaking, the most eminent men of the age, if not 
the most virtuous, have been selected to adorn it. 
To an English statesman as well as an English lawyer 
the narrative ought to be particularly instructive, 
for the history of the holders of the Great Seal is 
the history of our Constitution as well as of our 
jurisprudence. 
For these reasons, and particularly for his own 

qualities and the friendliness of his personality, New 
Zealand lawyers will welcome to New Zealand the 
present distinguished holder of the Great Seal. 

. 

SUMMARY OF RECENT LAW. 
ADMINISTRATIVE LAW. 

Earthquake and War Damage Gmmissiov+-Order made 
co&ravening Pr&r&&s of Natural Justice-Order of Certiorari 
made by Supreme Court in Its O&g&al artd Super&soy Juris- 
diction over Inferior Tribulwal-Whet&r Prohibition wouIcE be to 
prevent Conmission’s Rehearing of ClaiGSee EARTHQUAKE 
AND WAR DAMAGE (Ante, 39). 

DEFAIATION. 
L~e6edP~~aileg-e-Newspcaper publish&g Defamdny Statevwnt 

of Fact about Individual-Such Statement in Article on Matter 
03 Public Iv&rest-Statement not priuileged-General Verdict by 
Juq-Statitory Provision declaratory of Common Law- 
Defatnation Act 1954, 8. 22. A newspaper cannot cl&n privilege 
if it publishes a defamatory statement of fact about an individual 
merely because the general topic developed in the article is a 
matter of public interest. (Davis v. Shepstone (1886) 11 App. 
Cas. 187, and statement of Sir John Latham C.J. in Lovedccy 
v. Suva Nemapapezs Ltd. (1938) 59 C.L.R. 503, 513, followed. 
M. G. Perera v. P&is [1949] A.C. 1, distinguished. AUbUtt 
v. General Council of Medical Educatiovt ati Registraticm (1889) 
23 Q.B.D. 400, and Chwmarr v. Ellesmere [I9321 2 K.B. 431, 
referred to.) In the present o+e, the fact that the newspaper 
~8s demsnding an inquiry into the circums~ces referred to 
in its article did not provide it with a lawful excuse for making 
a defamatory statement ; but the fact that it wa8 seeking an 
inquiry might be relevant to the question of damages. Section 22 
of the Defamation Act 1954 is merely declar8tory of the con: man 
law. (Parmiter v. Coupland (1840) 6 M. & W. 105 ; 151 E.R. 
340, referred to.) A summing-up is not to be rigorously 
criticized ; and it would not be rigb:ht to set aside the verdict 
of the jury, because in the course of a long and elaborate 
summing-up the Judge may have used inaccurate language. 
The whole of the summin g-up must be considered in order to 
determine whether it afforded a fair guide to the jury, and 
too much weight must not be allowed to isolated and detached 
expressions. (Statement of Bremwell L.J. in Clark v. MoZynelL1: 
(1877) 3 Q.B.D. 237, 243, adopted.) Appeal from the judgment 
of Hutchison A.C.J. [1959] N.Z.L.R. 1121, dismissed. Trmth 
(N.Z.) Ltd. v. H0ZZ;;;i.v P.A. Wellington. 1959. November 
16. North J. , . McGregor J.) 

GAMING. 
Offences-Premises Kept jor Betting Purposea-” Picks ” 

Competitiovb-Such Competition conducted by Publican and 
Bwman ira Hot&-Horse-race ” contimgewy ” whereon thy 
Undertook to pay Competitors-Whole Pool paid out to Successful 
Competitors-Publicafi Merely Stakeholhr-No Offence com- 
r&tea%-Gaming Act 1908, 8. 36 (I) (6). B. was at all material 
times the occupier of licensed premises. At the same time W. 
was bannan on the premises, and employed by B. On 
October 10, 1958, and on various dates between then and 
January 31, 1959, what have been known as a racing “ Pi&s ” 
competitions took place 8t the hotel. The method of the 
competition wss that entrants filled in forms in rel8tion to a 
specified r8ce meeting, end in such forn each entrant named 

the winner of each of the eight races on the card for the race 
meeting being held. Completed forms were delivered to a 
barman employed at the hotel either on the Friday immediately 
precerling the race meeting, or on the Saturday morning before 
11 a.m. With each entry form the sum of 25. 6d. was handed 
by the entrant to the barman. The forms and money so 
delivered to W. or to other barmen were placed by B. in s 
cashbox and were kept apart from the moneys of the hotel. 
On the first week-day following the race-meeting, the wirmel 
of the competitio-1 ~~8s ascertained in the bar cf the hots1 by 
reference to the delivered forms. The points were oelcuk&ed 
by awarding three points for a winning selection of the horse 
for each race, two points for a second, and one point for a third. 
W. checked the forms and marked them; and he assessed 
the winner in accordance with the highest number of points 
recorded on the forms. In the event of there being more 
then one competitor with the same number of points, the pool 
was divided between those competitors. W. handed over the 
moneys in the pool to the sole winner or to the winners so 
ascertained. The pool distributed consisted of the total 
amount of the individual sums of 2s. 6d. paid as entrance fees 
in respect of each form. No deduction of any kind was made 
from thb pool. The forms used by the patrons were supplied 
by W. and had been printed by a firm of printers at the order 
and cost of B. Neither defendant took part in any such 
competition 8s a competitor. For the competition being run 
on January 31, 1959, there were fifty-two completed forms, 
and the pool moneys amounted to f6 10s. B. was the person 
using the premises at all material times for the conduct of the 
competition, and W. did at all material times assist B. therein. 
B. and W. were charged with offenses under s. 36 (I) (b) of 
the Gaming Act 1908. On l&se Stated by a Magistrate and 
removed into the Court of Appeal pursuent to s. 78 of the 
Summary Proceedings Act 1957, Held, 1. That the horse- 
race was the “ contingency ” (as that term is used in 8. 36 (1) (b) 
of the Gaming Act 1908) on which the undertaking to pay 
depended, and not the knowledge and skill of the competitors. 
(R. v. Stoddart [1901] 1 Q.B. 177, followed. McComish v. 
Alty [1955] N.Z.L.R. 172, in part overruled.) 2. That 
s. 36 (1) (b) of the Gaming Act 1908 applies to a competition 
such as the one in question in this ca8e, provided always that 
the evidence shows that the defendants who received the money 
received it ‘L 8s or for the consider&ion . . . for [the] under- 
taking [or] promise to pay” whatever sum of money the 
terms of the competition required. (Skill Ball Pty. Ltd. v. 
Thorbum (1936) 55 C.L.R. 292, applied.) 3. That, as B. did 
not receive anything out of the pool, he must be regarded ae a 
stakeholder. An occupier of premises who is merely a stake- 
holder does not come within s. 36 (1) (b) of the Gaming Act 1908, 
for he has not received money “ a4 or for the consideration 
for any . . . promise to pay ” money to the winner. (R. v. 
Hoff8 [lS98] 2 Q.B. 647, followed. McComish v. A&y [1955] 
N.Z.L.R. 172? in part approved. Shuttleworth v. Leeds Brey- 
houPad Assooeation Ltd. [1933] 1 K.B. 400, distinguished.) 
Pine y. Bailey and Williams~. (C.A. Wellington. 1969. 
November 16. Greason P. North J. Cleary J.) 
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LITTLETON ON TENURES. 
The First English Legal Text-Book Printed. 

Lawyers everywhere have learnt that Littleton’s 
work on English Tenures was the first text-book 
relating to English law to be printed. New Zealand 
practitioners may, however, not be aware that a copy 
of the original edition is in New Zealand today, in such 
perfect condition that it looks as if it had just come 
from the printers, and gloriously bound. It is in the 
possession of His Excellency the Governor-General, 
Viscount Cobham. In fact, it is one of his proud 
ancestral possessions. 

Whether it is better to thumb jealously the pages 
of one of the first ten 
books printed in London 
at the dawn of printing 
nearly 500 years ago or 
pore wonderingly over 
the earliest treatise on 
English law to appear 
in print, is probably too 
nice a distinction for 
His Excellency, as col- 
lector and graduat,e in 
law, to determine. But 
it is probable that his 
pride of possession founds 
itself most firmly on 
the theme of sentiment 
since the folio in question 
is a product of the mind 
and industry of an 
ancestor, Sir Thomas 
Littleton, whose name 
Lord Cobham still carries 
on. 

This treasure of art 
and antiquity is the 
original edition of Sir 
Thomas Littleton’s LUW? 
Tenures, printed in 
London in 1481. 

Nearly one hundred 
and fifty years later, 
Sir Edward Coke said 
of Littleto7a on, Tenures, 
that it was “ the most 
perfect and absolute 
work that ever was writ- 
ten in any human 
science “, an observation which, for a Lyttelton of the 
twentieth century must reduce to relative unimportance 
Sotheby’s insistence on the market value of early 
printing and binding or the fact that’, last year, the 
auctioneer’s hammer fell on a final bid of over 
$%,OOO for Littleton’s Tenores Nouelli and Abbreda- 
mentum Statutorum published at the same time. 

The modern binding of His Excellency’s copy is by 
Sangorski and Sutcliffe, but the printing is by Lettou 
and William de Machinilia. 

Binding by Lettou is extremely rare, more so than 
printing by him and his partner. Contemporaries of 
William Caxton, who had been operating in London 
only since 1477, they had an output that was quite 

slight ; and it is probable that so useful and used a 
book as Littleton on Tenures is one of the rarest of their 
productions. 

Thus, when His Excellency, in his study, passed his 
handsomely-bound folio volume to the writer, one 
could scarcely have been more awed had he been 
handed one of the Sibylline books ; for indeed it was 
the 1481 original edition of Littleton on Tenures. 
“ My ancestor’s magnum opus “, Lord Cobham ex- 
plained. It is a possession in which one interested in 
the common law may well rejoice, especially when he 

is also the modern bearer 
of so distinguished a 
name. There are only 
a dozen or so copies 
known, mostly . 
Britain. Three ha: 
found their way to 
America, and there is a 
copy in Vienna. 

The type is an un- 
inspiring black-letter, the 
printing not ill-done, and 
His Excellency’s copy 
has margins ample 
enough to satisfy the 
most exacting connois- 
seur. There are sur- 
viving two manuscripts 
of the work done in the 
author’s lifetime! but 
apparently not m his 
own hand. It is a 
commentary upon the 
general usage of the old 
law - French that no 
English translation rip- 
peared till 1625. 

Actually there are two 
very similar variants of 
this edition, the one with 
sixty-eight pages, forty 
lines to the page, the 
other of seventy pages 
and thirty-eight lines per 
page. The former car- 
ries the name of Machi- 
nilia alone, the latter 

both Lettou and Machinilia. Neither is dated, but 
1481 is accepted for both. 

The writer on Littleton in the Dictionary of National 
Biography says in a matter-of-fact way : “ Probably 
no legal treatise ever combined SO much of the substance 
with so little of the show of learning, or so happily 
avoided pedantic formalism without forfeiting precision 
of statement “. 

The best testimony to the use and demand for this 
little work is the flood of editions that kept coming 
from the press in the next century and a half. The 
Turnbull Library can produce on microfilm fifty-four 
texts of Littleton, from 1481 to 1639, which means a 
new edition every three years or so. 
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But, great as was the achievement of Littleton, it 
was transcended and illumined by the commentary 
and translation of Sir Edward Coke, the great Judge 
and law-writer of Tudor and Stuart times. The 
original work had appeared in the old law-French of 
the fifteenth century ; and, although we know it was 
in part based on a work still older, Littleton’s was 
almost wholly a new and independent work. 

Coke’s Institutes of the Laws of England, or B Com- 

mentary upon Littleton appeared first in 1628. It, was 
a substantial folio in four parts, the first being the 
original text of Littleton with Coke’s annotations. 
Fresh editions followed fast upon one another in 1629, 
1633, 1639, 1656, 1664, and so on. And following upon 
t,hese come the revisions of Hargrave and Butler, Day 
and Small, Sir Matthew Hale, J. H. Thomas, and others. 
Today, of course, Coke and Littleton a’re not often 
quoted in the Courts. 

Coke’s opinion of Littleton was, for a justiciar, almost 
lyrical and unrestrained. 

His advice to the user of his pages is both sound 
and kindly. If the law is changed, he says, the student 
must inquire the reason : 

“ knowing for certaine that the law is unknown to 
him who knoweth not the reason thereof, and that 
the knowne certaintie of the law is the safety of a’11 “. 

And he takes leave of the young devotee, who is 
presumed to have achieved with him the pilgrimage 
through the flowerless land of real property law, in 
this way : 

“ and for a farewell to ous jurisprudent, I wish unto 
him the gladsome light of jurisprudence, the loveliness 
of temperance, the stabilitie of fortitude, and the 
soliditie of justice “. 

Sir Thomas Littleton was born near Birmingham. 
The date is uncertain, but it is known that he was a 
member of the Inner Temple from 1440 to 1450, and 
was, in fact, the earliest recorded Reader in the Temple 
About this time he was appointed escheator and later 
under-sheriff of Worcester, and finally Recorder of 
Coventry. His next step upwards was King’s Serjeant 
at Law (the equivalent of today’s Queen’s Counsel) 
and Judge of Assize. After riding the northern 
circuit for some years he became a Judge of the Court 
of Common Pleas and sat as such until his death. It 
is recorded of him that he made his will on August 22, 
1481, and died the following day. His remains lie in 
Worcester Cathedral. 

The Wellington District Law Society has reason to 
be proud of owning, in quite an array of important 
early law-texts, copies of Coke’s work in the second 
(1629) and third (1633) editions, from one of which the 
portrait published with this article has been reproduced. 

The generous assistance of Mr C. R. H. Taylor, 
Chief Librarian, Alexander Turnbull Library, in the 
preparation of this article, is gratefully acknowledged. 

THE EDITOR. 

Above: The Beginning of the Chapter on Fee Simple. 
Left: The Table of Contents, 
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DISTINGUISHED CONFERENCE VISITORS. 

Heading the company of distinguished overseas 
visitors to the Eleventh Dominion Legnl Conference in 
Wellington at Easter will be Viscount Kilmuir of 
Creich, the Lord High Chancellor of Great Britain, 
who will beyaccompanied by Lady Kilmuir, D.B.E. 

In addition an .invitation has been accepted by a 
noted American. He is Mr Herman Phleger, who as 
legal adviser to the State Department, was a member 
of the United States delegations at all the important 
international conferences during the period 1953-57. 
He represented the United States at the Thirteenth 
General Assembly of United Nations. Mrs Phleger 
will accompany her husband. 

THE LORD CHANCELLOR 
The Lord High Chancellor of Great Britain, Viscount 

Kilmuir, is now in his sixtieth year. He was educated 
at George Watson’s School, Edinburgh, and Ballioe 
College, Oxford, where he graduated B.A. 

Between University and his call to the Bar of Gray’s 
Inn in 1922, he served with the Scats Guards (1918-19). 
In 1925, he married Miss Sylvia Harrison, the daughter 
of Mr W. R. Harrison, of Liverpool, and they have 
two daughters. Lady Kilmuir is a Dame of the 
British Empire in her own right. 

As Sir David Maxwell Fyfe Q.C., Viscount Kilmuir 
had a distinguished career at the Bar. He practised 
on the Northern Circuit (Liverpool) from 1922 to 1934, 
and in 1936 he became a Bencher of Gray’s Inn and 
Treasurer in 1949. He took silk in 1934. 

Viscount Kilmuir’s active interest in politics began 
in 1924 when he unsuccessfully contested the Wigan 
seat in the Conservative interest. It was not until 
1935 that he took his seat in the House of Commons 
as Conservative member for the West Derby Division 
of Liverpool, and he retained that representation until 
his appointment to the Lord Chancellorship in 1954. 
He became Solicitor-General in 1942 and held that 
post until he was appointed Attorney-General in 1945. 
He was Home Secretary and Minister for Welsh Affairs 
from 1951 to 1954. 

In 1945-46, with Sir Hartley Shawcross, he was 
deputy-chief prosecutor at the trial of Nazi war 
criminals at Nuremberg. 

He became a member of the General Council of the 
Bar in 1936, and was Recorder of Oldham from 1936 to 
1942. In 1940, with the rank of Major, he was Deputy 
Judge Advocate of the Judge Advocate General’s 
Office. 

The Lord Chancellor became a Visitor of St. Antony’s 
College, Oxford, in 1953, and has had conferred upon 
him the Honorary LL.D. degree of the following 
Universities : Liverpool, 1947 ; Manitoba, 1954 ; 
Edinburgh, 1955 ; W7ales, 1955, St. Andrews, 1956 ; 
Hon. D.C.L. Oxford, 1953. He is an hon. member 
of the Canadian Bar Association (1954), the American 
Bar Association (1954), and the New York Bar Associa- 
tion (1954). He was appointed Rector of St. Andrew’s 
University in 1955. 

Mk HERMAN PHLEOER. 
M.r Herman Phleger, United States Representative 

.to the Thirteenth General Assembly, was born in 

Sacramento, California, on September 5, 1899. He 
received a B.S. degree from the University of California 
in 1912 and attended Harvard Law School in 1913-14. 
He received hon. LL.D. degrees from Mills College 
in 1935 and from the University of California in 1957. 

A partner in Brobeck, Phleger, and Harrison, of 
San Francisco, Mr Phleger is also a director of the 
American Trust Company, Fibreboard Products (Inc.), 
Moore Dry Dock Co., Matson Navigation Co., and 
several other companies. 

Mr Phleger served in the United States Navy in 
1917-18 as a Lieutenant. He was Associate Director 
of the Legal Division of the Office of Military Govern- 
ment in Germany in 1945, and served the United 
States Government as legal adviser to the Department 
of State, 1953-57. He was on the United States 
delegations to the Inter-American Conference at 
Caracas in 1954, the Indo-China and China Conferences 
in 1954; the South-East Asia Treaty Conference in 
Manila in 1954, the Summit Conference and Foreign 
Ministers Conference in Geneva in 1955, the Suez _ 
Conferences in London in 1956, and the Bermuda 
Conference in 1957. He is a United States member 
of the Permanent Court of Arbitration under The 
Hague treaties, and was also chairman of the United 
States delegation at the Antarctic Conference in 
Washington in October-November last. 

He is a trustee of Stanford IJniversity, the Children’s 
Hospital, and the William G. Irwin Charity Foundation, 
a fellow of the American Bar Association, and a vice- 
president of the American Society of International Law. 

Mr Phleger makes his home in San Francisco. He 
is married to the former Mary Elena Macondray, and 
he and M% Phleger have two daughters and a son, 
Mr Atherton Macondray Phleger. 

N.S.W. SOLICITOR-GENERAL. 
Another visitor of note will be M.r Harold Snelling 

Q.C., Solicitor-General for New South Wales. 
Mr Snelling has been Solicitor-General in New South 

Wales since 1953. The son of Mr A. J. Snelling, of 
Haberfield, Sydney, he was born in 1904, and after 
completing his course at Sydney University, he 
graduated LL.B. and was admitted as a solicitor in 
1927 and as a barrister in 1933. He took silk in 1952. 

Mr Snelling served for three years (1942-45) with 
the Australian Imperial Forces and in 1944, with the 
rank of Lieut.-Colonel became Assistant Director of 
Ordnance Services. Mr and Mm Snelling live at 
Vaucluse, New South Wales and they have three 
daughters. 

OTHER VISITORS 
Seven Australian practitioners will be at the 

Conference. They are of every State except Queensland. 
Among them may be mentioned Dr B. A. Helmore 

(of the firm of Sparke, Helmore, and Withycombe, 
Newcastle). He is president of the Law Institute of 
New South Wales. From Melbourne will come the 
Secretary of the Law Institute of Victoria, Mr A. 
Heymanson. A Western Australian barrister, Miss 
S. R. Offer, will be another visitor. 

Mr G. R. Powles C.M.G., High Commissioner of Samoa 
since 1949, and Formerly in practice in Wellington, 
will also be attending. 
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MORTGAGE OF LEASE CONTAINING RIGHT OF 
PURCHASE. 

Acquisition of Fee Simple by Lessee. 
_-- 

By E. C. ADAMS, I.S.O., LL.M. 

EXPLANATORY NOTE. 
Section 118 of the Land Transfer Act 1952 provides 

that a right for, or covenant by, the lessee to purchase 
the land may be stipulated in a memorandum of lease ; 
and, in case the lessee pays the purchase money and 
otherwise observes his covenants expressed and implied 
in the instrument, the lessor shall be bound to execute 
a memorandum of transfer, and to perform all other 
necessary acts for the purpose of transferring to the 
lessee the said lands and the fee simple thereof. 

I think that we are all acquainted with the leading 
case of Fels v. Knowles (1906) 26 N.Z.L.R. 604, where 
it was held that, if a lease containing such a clause is 
registered under the Land Transfer Act, the right to 
purchase (like any other registered estate or interest is 
indefeasible, although it may have been granted by a 
trustee registered proprietor in breach of trust. Such 
a lease of course may be mortgaged, and the mortgage 
when registered shall also be state-guaranteed : the 
right to purchase may have been an inducement to the 
mortgagee to lend the money. 

Many practitioners, therefore, will perhaps be sur- 
prised to learn that, with the exception of Crown 
leases issued under any of the Land Acts, there is no 
statutory machinery provided whereby the District 
Land Registrar on the acquisition of the fee simple 
by the lessee can note the fee simple as being subject 
to the mortgage : even the State Advances Corporation 
at that stage, in order to protect itself, must get 
another mortgage executed by the purchaser affecting 
the fee simple. 

Another factor to be noticed is that at that stage 
the mortgage of the lease does not merge in the fee 
simple. Section 30 of the Property Act 1952 provides 
that there shall not be any merger by operation of 
law only of any estate the beneficial interest in which 
would not be deemed to be merged or extinguished in 
equity. The equitable doctrine of merger applies to 
estates or interests registered under the Land Transfer 
Act, but it will not be applied to the prejudice of a 
registered or unregistered estate or interest vested in 
some third person, e.g. the mortgagee or chargee of 
an estate of leasehold : Smith v. Davy (1884) N.Z.L.R. 2 
S.C. 398 : Bevan v. Do&on (1906) 26 N.Z.L.R. 69.* 

It is understood, however, that the District Land 
Registrar in practice will effect merger of a lease, if 
the mortgagee of the lease consents thereto. And in 
practice of course the mortgagee will not consent to 
merger until he gets a mortgage of the fee simple 
registered in his favour. The application for merger 
must be in the form of a statutory declaration by the 
lessee, and must establish to the satisfaction of the 
District Land Registrar that there are no other equities 
outstanding to prevent merger. A declaration in the 
form of the following precedent has been accepted by a 
District Land Registrar. 

* This c&se also decides that a lessee under the Land Transfer 
Act, who has mortgaged his leese, is not prohibited thereby 
from exercising without the consent of the mortg8gee 8n option 
of purchase contained in the lease, 

In conclusion, one may suggest an amendment of the 
law to bring in this respect all registered Land.Transfer 
leases into line with those issuing under the Land Acts. 
Section 114 (1) of the Land Act 1948 reads as follows : 

(1) Where 8 lessee or licensee 8cquires 8n est8te in fee 
simple in lend previously held by him under lease or licence 
which w&s subject to any encumbr8nce, lien, or other 
registered interest, the District Land Registrar, before issuing 
the certific8te of title in respect thereof, shall make all entries 
necessary in order to record on that certificate every then 
existing encumbrance, lien and interest, in the order of their 
registered priority ; 8nd the estate in fee simple shall be 
subject thereto in like manner 8s if they had been crested 
in respect of th8t estate. 

This provision works excellently in practice, and I 
have never known a case where it has caused any 
hardship to the mortgagor. On the contrary it saves 
him the legal expense of getting a new mortgage of the 
fee simple. 

PRECEDENT. 
IN TEE MATTER of the Land Transfer Act 1952 

AND 
IN THE MATTER of Memoritndum of Transfer 

dated day of .._..... 1960 
from the .._... Society Ltd. , 
to A. B. of Wellington M8rried 
woman of the land in Certificate 
of Title Volume .._......,. Folio. .,.... 
(Wellington Registry) 

I, A. B. of Wellington married Woman, do hereby solemnly 
and sincerely declare 8s follows : 

1. I 8m the transferee named and described in the said 
Memorandum of Transfer. 

2. I 8m the lessee under Memorandum of Lease registered 
number ,........... affecting the land in the said Certificate of Title. 

3. I have not charged or encumbered my interest 8s lessee 
under the said Memorandum of Lease whether by w8y of sub- 
lease mortgage lien pledge or in any other name whatsoever 
except by Memorandum of Mortg8ge number . in favour 
of the State Advances Corporation and no other person (except 
the claid State Advances Corporation) has any right title or 
interest affecting my interest as lessee thereunder and there 
are no other equitable estates or interests outstanding to prevent 
merger of the said le8se in the fee simple of the land comprised 
in the said Certificate of Title. 

4. That the State Advances Corporation (witnessed by its 
consent hereunder) has consented to the merger of the said 
lease in the fee simple of the said land, and no other person 
shall be affected by the merger as aforesaid. 

5. That I do hereby apply for the registration of the Reid 
trensfer and the consequent merger of my said estate 8s lessee 
in the fee simple estate in the land comprised in the said 
Certificate of Title. 

AND I MAKE this solemn declaration conscientiously believing 
the same to be true and by virtue of the Oaths and Declarations 
Act 1957. 
DEOLARED AT WELLINGTON by the 1 
said A. B. this... ..,... day of 
1960 Before me : 1 

‘[ A Solicitor of the Suprewae Court of New Zedand.~ 

CON8ENT 
THE STATE ADVANCES CORPORATION OF NEW ZEALAND (The 
mortgagee under mortg8ge registered number.......... .DoTn HEREBY 
CONSENT to the merger of Lease No .,........... in the fee simple of 
the land comprised in Certificate of Title, Volume .._.... Folio ,...+... 
--- 

N.B. For form of attestat,ion by the State Advances 
Corporation, see Qoodall’s Conveyancing in New 
Zealand, 2nd ed. 589. 
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DOMINION LEGAL CONFERENCES: A RETROSPECT. 
IV. Bar Dinner Memories. 

Among the interesting chapters of the extensive 
records of the Dominion Legal Conference are those 
dealing with the Conference Bar Dinners, which have 
always had a proud place in the social programmes of 
these gatherings. 

For reasons that do not seem to have been recorded, 
the Conference in the early days of its existence 
preferred to blush unheard behind closed doors when 
it relaxed at dinner. The chronicle of the First 
Conference in Christchurch in 1928 contains only the 
baldest reference to a dinner having been held, but it 
recorded a decision that there should be no reporting 
of the function. 

“ A DEVASTATINGLY WITTY SPEECH.” 
This is to be regretted since there are those who still 

recall with lively pleasure the speech of M.r J. B. Callan, 
(later Mr Justice Callan), who was then still at the Bar 
in Dunedin. Twenty-nine years later, at Christchurch 
again, Mr M. J. Burns (Hawera) referred to it at the 
Bar -Dinner as “ a devastatingly witty speech “. 

Mr Burns said that the late Judge had good material 
to work on, because he was replying to a toast proposed 
“ by the late, great Arthur Donnelly, who had not 
then more or less deserted the Bar for a flirtation (if 
nothing worse) with the sirens of commerce. ” 

“ The fame of J. B. Callan’s speech rang in legal 
circles from the North Cape to the Bluff “, said M.r 
Burns, “ and such were the consequences of this rash 
conduct that, in a few short years, J. B. Callan was 
forced, in self-protection, into the extreme step of 
accepting a seat on the Supreme Court Bench “. 

The organizers of the Bar Dinners at Wellington in 
1929 and Auckland in 1930 at least released details 
of toast lists for publication, but little more found its 
way into print. In Wellington, Mr W. A. Izard 
proposed the toast of “ The Judiciary ” and the 
reply was in the hands of Mr Justice Macgregor and 
Sir Frederick Chapman. Mr Alexander (later, Sir 
Alexander) Gray K.C. proposed the toast of “ Parlia- 
ment ” and the Prime Minister, Sir Joseph Ward, 
replied. In Auckland the toast of “His Majesty’s 
Judges ” was proposed by Sir Francis Bell, and Mr 
Justice Reed and Sir Walter Stringer replied. What 
was said, or how it was said, are today no more than 
matters of personal recollection. 

MR DOWNIE STEWART ON JUDGES. 
A more liberal approach to the perpetuation of 

.prandial wisdom was achieved at the post-depression 
Conference in Dunedin in 1936. There were, in fact, 
two Bar Dinners in different premises, because of 
accommodation difficulties, with the division of attend- 
ance largely a question of age. In the august and 
somewhat musty precincts of the Fernhill Club, “ the 
grave and reverend seigniors ” foregathered. 

The toast of “ The Judiciary ” wa.s proposed by 
Mr W. Downie Stewart in the quiet, whimsical fashion 
which was his habit. Having by this time exchanged 
the dignity of the Bar for the hurly-burly of the 
Cabinet room, and finally turned his back on both, 
he was able to find some ingenious explanations for 
his selection as proposer of the toast. 

One of these was that he would almost certainly be 
unaware of any “ defects, shortcomings, or deficiencies ” 
the Judiciary may have developed since he gave up 
practice “ and left the Judges to their own resources “. 
Also he suggested that as he no longer had any 
influence with Cabinet he could seemingly be regarded 
as no longer one to be reckoned with. 

Mr Stewart recalled that all the counsel with whom 
he had served as a junior had gone on to the Bench, 
but he declined to say whether he viewed that as a 
case of cause or effect. Emphasizing that he thought 
Judges and Magistrates were inadequately paid, he con- 
soled the holders of such offices with the suggestion that 
“a light of hope gleams on the horizon, as under the 
new dispensation [the first Labour Government was 
only a few months old] it appears that one has only to 
strike the rock, like Moses, and ‘ plenty ’ of money will 
gush forth “. 

The speaker quoted a certain Lord Chancellor who 
said of his appointments of Judges that he always 
selected a gentleman, and if he knew a little law, SO 
much the better. But he concluded on a more sober 
note with a characteristically-phrased recognition of 
the need for the preservation of the principle of law, 
justice, and liberty “ which is the sacred trust of our 
Courts of Law “. 

NEW MEMBERS OF THE FAMILY. 
Mr Justice Kennedy (now Sir Robert Kennedy, of 

Waikanae), replying on behalf of the Bench, referred 
to 1934 and 1935 as vintage years of the Judiciary. 
Two new Judges had been added to the judicial family 
in each year-Mr Justice Johnston and Mr Justice Fair 
in 1934 and Mr Justice Callan and Mr Justice Northcroft 
in 1935. And from that point the speaker went on 
to anticipate what he called “ the crowning glory of 
four new Judges in a single year “. 

Today, twenty-four years after, that judicial millenium 
has still to be achieved. The years 1953 and 195’7 
produced the next best thing with three new appoint- 
ments in each year-the Chief Justice, Sir Harold 
Barrowclough, Mr Justice Turner, and Mr Justice 
McGregor in 1953, and Mr Justice McCarthy, Mr Justice 
Haslam, and Mr Justice Cleary in 1957. Two new 
Judges have appeared since in a single year in 1948. 
1950, and 1959. 

Mr Justice Callan excused his very brief endorsement 
of his colleague’s response by saying that the advocate 
who went on to the Bench, no matter how eminent 
his faculty for self-expression may be, found himself 
“ in a place where his greatest virtue was to be able 
to hold his tongue “. 

The star turn at the dinner in ” another place ” 
was undoubtedly the entertainment provided by Mr 
A. C. Hanlon K.C. Although then already in sight of 
his fiftieth year at the Bar, M.r Hanlon had chosen to 
identify himself with the younger, if not actually 
lesser, fry. It was an informal occasion from start 
to finish, with the doyen of Dunedin advocates dis- 
playing all those gifts of drama, drollery, and dry wit 
which in his younger days had led the celebrated 
Shakespearean actor and producer, H. B. Irving, to 
plead with him to close up his law books and join 
him on the stage. 



For most of those who have visited Dunedin, the 
laconic reference in the official report to a visit the 
following afternoon to “ the Brewery ” in Rattray 
Street will require neither explanation nor elaboration. 

“ I DREAMT THAT I DWELT . . .” 
The 1938 Conference in Christchurch, on the extra- 

mural side, was outstanding less for the Bar Dinner 
than for the fanfare and farrago associated with the 
laying of the foundation stone of the new Law Courts 
which, twenty-two years later, have still to take shape, 

Three excerpts from the proceedings of that great 
day (April 20) should suffice to show the extent of 
Canterbury’s “ hope deferred “. 

“ The new Courthouse will give greater convenience 
and better facilities to those whose duties or needs 
take them to the Courts as litigants, Judges, counsel, 
witnesses, or officers of the Court “-Mr J. D. 
Hutchison (now Mr Justice Hutchison), then president 
of the Canterbury District Law Society, 

“ The new Courthouse will be in modern design, 
but harmonizing with both Classic and Gothic 
buildings in the vicinity. The whole will be faced 
with white marble, which in its green setting of lawn 
and trees can scarcely fail to produce an effect of 
great beauty.” -The Attorney-General, the Hon. 
H. G. R. Mason. 

“ Their extent and magnificence have not yet 
ceased to astonish a public used to disappointment . . . 
The Government is entitled t,o the thanks of the 
city for its complete answer to an appeal, often 
renewed, but never exaggerated “-Christchurch 
Press. April 21. 

A TEXT-BOOK FOR JUDGES. 
At the Bar Dinner that year Mr H. F. O’Leary K.C. 

proposed the toast of “ The Judges “, and jealously 
recalled “ the brilliant and witty ” remarks of M,r 
W. Downie Stewart at Dunedin. But he struck a 
happy note with a lengthy outline of the aims and 
contents of a text-book for Judges which he felt 
constrained to write for the benefit of his fellow- 
practitioners. 

In his reply, the Chief Justice, Sir Michael Myers, 
whom Mr O’Leary was to succeed in his high office 
eight years later, adopted a more serious vein in an 
instructive review and estimate of the work of the 
Bench. 

Mr J. B. Thomson (Dunedin), now Stipendiary 
Magistrate in Wellington, in a compound of irony and 
good humour, proposed the health of “ The Litigants “. 
His racy classification of the genus showed him to be 
in his best form, and it may be suspected that there 
was more than one echoing sentiment in the hearts of 
his hearers when he expressed the hope “ that all our 
clients may be litigants ; that they will all be born 
out of wedlock and thus provide us with work from 
their earliest days ; that their lives may be full of 
trouble, and tha,t they may, when their earthly careers 
are drawing to a close, all make their own wills “. 

Mr P. B. Cooke K.C. employed no less humour and 
had his audience equally with him in a deft and masterly 
reply on behalf of “ The Litigants “. 

Mr W. J. Sim (then of Christchurch) called upon 
unexpectedly to reply to the uncharted toast of “ The 
Hosts ” paid a gracious tribute to the visitors whose 

“ presence and enthusiasm ” had animated the Con- 
ference and made it the living thing it turned out to 
be. His concluding brief for Christchurch and its 
beauties, and the juxtaposition of the Cathedral and 
the drowsy Avon must have encouraged even the 
local section of his audience to perceive fresh virtues 
in the City of the Plains. 

A NEW CHIEF JUSTICE. 
The Dinner in Wellington in 1947 had to cope with 

one of the electric power “ black-outs ” which were 
epidemic in the North Island around that time, but the 
spirit of the occasion was not noticeably dimmed. 

Mr W. T. Churchward (Blenheim) proposed the 
health of “ The Judges ” with less flippancy and 
fewer words than usual, and the reply was undertaken 
by the new Chief Justice, Sir Humphrey O’Leary, 
who only the year before had succeeded Sir Michael 
Myers. Nine years before, when the world was much 
younger and a global war had still to be fought, he 
had proposed the toast of “ The Judiciary “, and it 
could be regarded as typical of the man that he could, 
with an admirable blend of grave and gay equate his 
1947 response with his 1938 proposal. It was noticed, 
however, that he tended to be evasive on the topic 
of his projected text-book for Judges, which he more 
than half promised in 1938. 

Mr W. E. Leicester gave the impression of thoroughly 
enjoying himself proposing the toast of “Kindred 
Professions “, though a wider audience could have 
been excused for considering his recognition of those 
“ without the law ” more than a little discriminatory. 
Coupled with the toast were the names of representatives 
of the arts of medicine and accountancy, and the 
speaker was no more than half-hearted in his apologies 
to the Press, the Church, the bookmaking and the 
acting professions (in that order), all of whom he 
immediately set out to ignore. Actually he devoted 
more time to “ the profession euphemistically described 
as the oldest in the world, which, like acting, according 
to its adherents, is being ruined by amateurs “. But 
such mundane things as prescriptions and balance 
sheets provided him with a wealth of citation in the 
course of which he bombarded his hearers in quick 
succession with such a widely assorted conglomeration 
of names as Bacon, Aesculapius, William Harvey, 
Forever Amber’s Claire Winsor, Paul Muni, Pasteur, 
Lister, Noah, L. P. Leary, and Adam and Eve. 

THREE PHASES OF THE JUDICIARY. 
The 1949 Conference Dinner in Auckland was 

exceptional for the variety and quality of the speeches. 
ti W. J. Sim K.C. may be said to have set the 

mean when he proposed the toast of “ The Judiciary “. 
It was a case of the historical and documented method 
being applied by a lively and personal mind. Mr 
Sim’s thoughts could well have been back at the 
Otago Boy’s High School when he conceived his 
“ Omnis Gallia in tres partes divisa est ” classification 
of the three phases of the Judiciary. 

He began with 1899 as a first phase, with the Chief 
Justice, Sir Robert Stout, dominating the scene. 
There, he said, they had a Bench “ schooled at the 
feet of preceding masters-Prendergast, Richmond, 
and Williams-learned, serene, rock-like “. 

Then came the period of Sir Charles Skerrett and 
Sir Michael Myers, with five puisne Judges from the 
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Wellington Bar, “ fortified by the strength of Callan 
from Dunedin and Northcroft from Auckland “. In 
this phase, Wellington College used to boast that at 
one time it had six old boys sitting as Supreme Court 
Judges. The calibre and worth of the Bench at this 
period could be measured, said Mr Sim, by the way 
they coped with “ post-war unrest, social disease and 
the disturbance of time-honoured legal conceptions “. 

Finally, Mr Sim turned to the Sir Humphrey O’Leary 
phase, with its better geographical spread in six recent 
appointments-Auckland; two ; Wellington, two ; 
Christchurch, two-and the mellowing influence of 
several Judges “ whose time of retirement may not 
be out of sight “. Nothing was getting easier, in 
M.r Sim’s view, and “ it is conceivable that the Bench 
of 1949 faces the toughest judicial task of the century “. 

Ten years have passed and those who will may look 
back and judge how well Mr Sim anticipated the future. 

FROM A DIFFERENT ANGLE. 
The Chief Justice, Sir Humphrey O’Leary, replying 

once again to a toast which he had proposed in 1938 
and acknowledged in 1947, exhibited an undoubted 
consciousness of the responsibilities and urgencies of 
office which, for him, had been scarcely more than 
anticipation two years before when his appointment 
was only months old. In 1947, he was taking risks 
and exploring his palette. In 1949, with an increase of 
experience and observation, the texture of his utter- 
ances had strengthened (and if his reporter can be 
relied upon) he had rejected excess and thrown off 
the superfluous word. Humour and irony guided his 
choice of words less, and, as befitted His Majesty’s 
Chief Justice, he tended to put aside the consciously 
picturesque note. 

On one point he became almost tutorial, administering 
a gentle rebuke to the Bar in the matter of complaints 
about delays in the Courts. On the principle that 
the path of criticism is a public way, in which everyone 
is entitled to wander, he accepted some of the strictures 
on his Courts, but made it very clear that a great deal 
of the responsibility for the failure of the Courts to 
clear up accumulating business rested on the shoulders 
of counsel. 

THE LIGHTER SIDE. 
Two other notable interludes on this occasion were 

provided by Mr W. E. Leicester on the subject of 
“ The Visitors ” and Mr Bryce Hart (Auckland) who 
used “ De Minimis ” as an excuse for some artless 
but, at times, far from guileless, ad-libbing. 

Mr Leicester’s response on behalf of the visitors 
was both witty and polished, but, as always, relieved 
by an admirable compound of soft airs and flavours. 
The more he strayed from the straight and narrow 
path of simple acknowledgment, the more to the point 
became his thrusts at that northern self-sufficiency 
which more than ever today seems to be the despair 
of those whose lines are cast south of the Waikato 
River. His suggestion that a learned Auckland friend, 
now a well-known Q.C., had brought the art of the 
non sequitur to its finest flowering was, on the day at 
least, a classic example of Satan reproving sin. 

Then came Mr Bryce Hart, who disdained the 
Leicester rapier as a weapon and unashamedly flirted 
with the ribald. For several minutes the leviathan 
of low comedy floundered round the tables of the 

Tram-Tasman banqueting room to the huge delight 
of his hearers, and even when he forsook the law and 
directed his full-blooded bludgeonings at undertakers 
and their macabre aocoutrements and grisly properties, 
he left an impression of still being somewhere in the 
vicinity of his subject. It was a light and inconse- 
quential finale to a felicitous occasion. The Auckland 
wit had once again demonstrated the extraordinary 
range of his style and the degree of dramatic truth 
that can be distilled from the comic and the absurd. 

Two GREAT JUDGES. 
When M.r A. G. Neil1 K.C. rose to propose the toast 

of “ The Bench ” at Dunedin in 1951, he began and 
ended on conventional lines, and contrived a well- 
phrased eulogy that served out a full measure of the 
recognition that the Judiciary of New Zealand has 
studied earnestly to deserve. In his not over-long 
speech, Mr Neil1 reverted to a theme touched upon 
two years before by the Chief Justice, Sir Humphrey 
O’Leary and M.r W. J. Sim K.C.-Sir Joshua Williams 
and Mr Justice Callan, whose death had occurred 
only a few weeks before. He presented them as 
shining examples of their office, opposites in some 
respects, but common possessors of that singular 
faculty of combining the realism of extreme simplicity 
with a complete freedom from professionalism. There 
has probably been more specialized judgeship than 
either of them possessed, but both gave to law and 
justice something of their inherent democratic appeal. 
The fact that one was Irish, and both were specially 
revered in Dunedin, may be accepted as merely acces- 
sory to Mr Neill’s encomiums, because the truth remains 
that their names have become inseparable from the 
things the law strives most after. 

Mr Justice Stanton in reply fell back on Pope to say 
on behalf of the Judges : “ We hope that our sons 
will be wiser than ourselves “. Of Mr Justice Callan 
he said with obvious sincerity : “ As a colleague, he 
was perfection “. 

NAPIER BAR DINNER. 
At Napier in 1954, Mr E. D. Blundell (Wellington) 

proposed the toast of “ The Judiciary ” and made 
special reference to the presence of the Chief Justice, 
Sir Harold Barrowclough, whom he described as “ a 
late starter “, since his appointment dated back no 
further than a few months to the previous November. 
One of the things that might have made the speech 
memorable was the light it shed on General Court- 
Martial proceedings in Cairo, over which the then 
Major-General H. E. Barrowclough, of the Second 
New Zealand Division: presided; but the learned Chief 
Justice had no difficulty in convincing his audience, 
when he came to reply to the toast, that there were 
very definitely two sides to the story. 

The reply of Mr L. F. Moller (so recently of 
Invercargill) to the toast of “ The Visitors ” intro- 
duced a faintly wistful note when the speaker, in tones 
half-ashamed, half-defiant, confessed that it was only 
a mere nine months since “ I wrapped up my series 
of the English and Empire Digest in my little red 
handkerchief, threw it over my shoulder and left New 
Zealand for Auckland “. 

Mr T. P. McCarthy (Wellington), now Mr Justice 
McCarthy, found himself saddled with the toast 
“ De feminis nihil nisi bonym “. Admittedly the 
subject was a delicate one, and if he said nothing new 
about a topic on which most males have decided views 
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SUPERANNUATION PLAN 
FOR SELF - EMPLOYED PERSONS 

Persons who are self-employed will welcome the introduction 
by this Society of a Superannuation Plan based on the provisions 
of Sections 3 & 4 of the Land and Income Tax Amendment 
Act (No. 2) 1957. 

The Plan involves the taking up by applicants of a suitable 
number of NORTHERN shares in order to build up a super- 
annuation fund for retirement. Contributions on these shares 
are made in accordance with the Society’s normal practice and 
quotations, including profits, are based on the NORTHERN’S 
unrivalled results in the past. An explanation of the operation 
and benefit of the plan is given below: 

QUg;gfigONS FOR 
: 

I. Any self-employed person. 
2. Any working shareholder who 
does not qualify for his company’s 
staff superannuation fund. 

BENEFIT% 
1. Because the Deed of the North- 
em Superannuation Plan has been 
approved by the Commissioner of 
Inland Revenue, contributions can 
be claimed as special exemption for 
income tax purposes. The exemption 
allowed is up to f250 per annum 
!ess any Life Insurance premiums 
claimed up to f175. 
2. All profits and capital gains 
earned by contributions are also 
exempt from all forms of taxation. 
3. Opportunities occur at frequent 
intervals for the contributor’s shares 
to win rights to ballot loans. The 
rights carry a cash value of $50 
per share. The Commissioner of In- 
land Revenue requires that a ballot 
winner under this scheme shall sell 
his ballot rights to the Society. 
4. Re-investment of cash proceeds 
from sale of ballot rights: 

(a) When retirement date is more 
ihan 10 years ahead from date of 
sale the ballot proceeds are invested 
in additional fully paid shares thus 
giving the member further chances 
jf success. 

(b) When retirement date is less 
than 10 years ahead from date of 
sale the ballot proceeds are placed 
on fixed deposit at interest until 
retirement. 

JPON RETIREMENT: 
rhe contributor may either with. 
lraw up to approximately $600 in s 1 
ump sum free of tax, or one quarter 
)f the total sum standing to hi! , 
:redit, whichever is the greater. 

The balance, if any, is requirec 
1 )y the Commissioner of Inlanc 

ievenue to be used to purchasr 
tn annuity on his life or the join t 
ives of the contributor and hi: 5 
,pouse with any Life Office hr 
nominates. 

Example: A man aged 40 at entr! I 
md aiming to retire at 65 may de 
:ide to save f3 weekly by taking : 
rp 60 shares in the NORTHERh I 
Superannuation Plan. At the em i 
I f  the 25 years, his position woulc 1 
le approximately as follows:- 

Subscriptions on 60 shares 
at the rate of l/- per 
share per week .._ f3,90t D 
Profits, based on past re- 
sults, say 220 per share f1,20( 3 

Cash proceeds at f50 per 
share from sale of rights 
to ballots won by 60 
shares held . . . . . .._......................... f3,OOO 

fS,lOO 

On retirement, 25% of this total 
i.e. f2,025 may, if desired, be with- 
drawn in a lump sum free of tax 
Ind the balance applied to the pur- 
chase of an annuity. Alternatively, 
the full f8,lOO could be used for 
this latter purpose. 
PROTECTION OF MEMBERS’ 
CONTRIBUTIONS: 
1. Should he require temporary re- 
lief the contributor may, on applica- 
tion to the Society have his con- 
tributions suspended for up to 6 
months or his shareholding re-ad- 
justed to meet changed circmn- 
stances. In both cases his shares re- 
main eligible for ballots. 
2. Should his difficulties be of a 
more serious nature he may, by giv- 
ing written notice, discontinue pay- 
ments on some or all of his shares 
which will then become non-contri- 
buting. Contributions already paid 
will be held to the member’s credit 
pending his retirement. 
CONDITIONS NORMAL TO ALL 
SELF-EMPLOYED 
SUPERANNUATJON PLANS: 
1. Proof of age is needed when 
joining. 
2. Contributions are for a mini- 
mum term of 10 years. 
3. Benefits do not mature for pay- 
ment earlier than the 60th birthday 
(55th birthday in the case of a fe- 
male) or later than the 65th birth- 
day. 
4. In the event of death before re- 
tirement the total amount standing 
to credit of contributor is paid 
promptly to the executors of his 
estate. 

CONCLUSION: 
The NORTHERN Superannuation 
Plan is outstandingly attractive to 
self-employed persons, because of 
the opportunities it gives a member 
of securing ballots in addition to 
profits and income tax concessions. 
No medical examination is required. 
Anyone may become a member re- 
gardless of his or her state of health. 

ASSETS f  19,000,OOO 
REALIZED PROFITS & RESERVES f2,000,000 

BRANCH OFFICES: 
Victoria Arcade, Auckland. Phone 20-486 (5 lines) 
105 Customhouse Quay, Wellington. 
133-137 Gloucester Street, Christchurch. 

Phone 71-674 (4 lines) 
Phone 62-679 (4 lines) 

and 110 Agents throughout New Zealand. 
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A Gift now . . . 
TO THE 

Wellington, (Incorporated). 

- decreases Death Duties. 

-gives lifetime satisfaction to the donor. 

* OUR ACTIVITIES: 
(I) Resident Hostels for Girls and a Transient 

Hostel for Women and Girls travelling. 

THE Y.M.C.A. provides mental, spiritual and physical 
leadership training for the leaders of tomorrow - the 

boys and young men of today. Surely one of the most 
important objectives s donor could wish for. 

The Y.M.C.A. is established in 16 oentres of N.Z. end 
there are plans for extension to new sress. Funds are 
needed to implement these plans. 

(2) Physical Education Classes, Sport Clubs, 
and Special Interest Groups. 

(3) Clubs where Girls obtain the fullest 
appreciation of the joys of friendship and 
service. 

Unfortunately, heavy duties after death often mesns 
that charitable bequests cannot be fulfilled. But there is 
s solution, a gift in the donor’s lifetime diminishes the 
net value of the estate - snd the duty to be paid. 
It also gives immediate personal satisfaction - another 
worthy objective. 

* OUR AIM as an Undenominational lnter- 
national Fellowship is to foster the Christ- 
ian attitude to all aspects of life. 

* OUR NEEDS: 

Qemml g(ft.9 or bequests should be made to- 

THE NATIONAL COUNCIL, 

Y.M.G.A.'s OF NEW ZEALAND, 

276 WILLIS STREET 

On a looal basis, they should go to the local Y.M.C.A. 

DIETS may be marked for endowment or general purposes. 

Our present building is so inadequate as 
to hamper the development of our work. 

WE NEED 650,000 before the proposed 
New Building can be commenced. 

Qener;l~typry. 
. . . ., 

6. BoulcoU Shast, 
WClli~lon. 

President : 

Her Royal Highness, 
The Princess Margaret. 

Patmn : 
Her Majesty Queen Eliraberh. 
the Queen Mother 

N.Z. President Barnnrdo Helpers’ 
League : 

OBJECT 

“The Advancement of Chrtst’a 
Kingdom among Boys and the Pco- 
motion of Habita of Obedience, 
Reverence, Dbciplioe. Self Respect, 
md all that tends toward6 L true 
chrttian mnllnees.” 

DR. RARNARDO’S HOMES 
Charter : “ No Destitute Child Ever Refused Ad- 

mission.” 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 

Founded in 1883-&e first Youth Movement founded. 
Is International and Interdenominational. 

The NINE YEAR PLAN for Boys . . . 
9-1s in the Juniors-The Life Boys. 

la-18 in the Seniors-The Boys’ Brigade. 

A character building movement. 
A Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

LEGACIES AND BEQUESTS, NO LONGER SUBJECT 

TO SUCCESSION DUTIES, QR~TEFULLY RECEIVED. 

FOBM OF BEQUEST: 

*‘ I QIVE AND BEQUEATE unto the Boya’ Brigade, Now 
Z&and Dominion Oouncil Incorporated, National Chambers, 
22 c%hmbouec Qnay. WeUington, for the general porpo~ of the 
&igade, (tie inrsrl d&i& al Zars6v 01 b@sW and I dlrwt that 
tb receipt of the Sscmtary for the time being or the mooipt of 
any other propet officer of ths Brlgadc ehall be a good snd 
dfl&nt w for the ame.” 

Ltmdon Headquarters : 18-26 STEPNEY CAUSEWAY, E.l 
N.Z. Heudquw&rs : 62 !I!HE TERUOE, WELLINGTON. 

For further information write 
RY~ARY P.O. Box 899 WELLINGTON. 

For iqfonndion. Corus to- 

THE SECRETARY 
P-0. Box 1408, WELLIBOTOlk 
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one way or the other, the air of naked innocence he 
achieved in describing his attempts to discover some- 
thing about women from the wives of fellow-practitioners 
quickly established an intimacy between himself and 
his audience that must have richly rewarded him for 
his efforts. 

THE SEPARATE COURT OF APPEAL. 
At the last Conference, Christchurch, 1957, the toast 

of “ The Judiciary ” was entrusted to Dr A. L. Haslam 
(Christchurch), himself a bare five months removed 
from translation to the Supreme Court Bench. Dr 
Haslam was well served in his task by an earlier 
reference by the Canterbury President (Mr R. A. Young) 
to the centenary of the appointment of Canterbury’s 
first Judge, Mr Justice H. B. Gresson, grandfather of 
the President of the Court of Appeal, Mr Justice K. M. 
Gresson, and great-grandfather of Mr Justice T. A. 
Gresson. He made full use of his opportunity. Like 
Goethe, he agreed that all that passes is a symbol, 
but he left his hearers in no doubt that, even though 
the law, in one sense, appears to be the most swiftly 
changing and tangible of mortal things, it is, in another, 
the essence of the imperishable. 

The Chief Justice, Sir Harold Barrowclough, replied 
to the toast and at the outset urged the merit in the 
correct and careful choice of one’s words. Bearing in 
mind this exhortation, His Honour’s hearers, when he 
referred to the new Court of Appeal, were entitled to 
reflect that in the Judiciary there had indeed arisen a 
generation that knew not Joseph. Speaking of the 
announcement by the Attorney-General, the Hon. 
J. R. Marshall,earlier in the Conference, of imminent 
legislation for the establishment of a separate Court 

of Appeal, the Chief Justice said on behalf of himself 
and the rest of the Judges : “ We are at one with you 
all that the time has came for H separate and permanent 
Court of Appeal “. 

The thoughts of many present could hardly have 
failed to hark back to a time when some of the sternest 
opposition to such a Court sat entrenched on the 
Bench of the Supreme Court, and particularly in the 
office of the Chief Justice. 

Still, at the same time, there would be others, like 
the Chief Justice himself, constrained to spare a tear 
for the old institution, “aged, with one foot in the 
grave “, which served its day and generation admirably. 
It is very easy to forget what has gone before when 
something new succeeds, but with the Chief Justice’s 
“ jubilation and shouting ” stilled this two years and 
more, it is permissible for the profession to reflect 
that if the present Court of Appeal was born out of 
delay and the accumulation of arrears of work, then 
there is something to be said for the flow a,nd flood 
of litigation that produces such congestion. 

* * * * 

It is possible that the point has no significance 
(although it may have a bearing on events at the 
coming Easter), but the files of the LAW JOURNAL 
show that in the past ten years the time consumed by 
the Bar Dinner has tended to increase. This, of 
course, may be no more than a circumstance of editorial 
indulgence, but, at least, visitors to the coming Con- 
ference cannot be heard to say that they were not 
warned. 

R.J. 
- 

FENCING COVENANTS. 
The most irritating feature of searching land-transfer 

titles is the fencing covenant. This normally gives no 
trouble when only a small suburban section is involved. 
One simply reads the covenant itself to find out who 
is protected, and for what class of persons it is expressed 
to enure ; then examines the titles to all the adjoining 
sections and finds, as a rule, that the covenant is “ now 
inoperative “. This often takes longer t,han the actual 
search. 

It can take much longer. Today, for example, I 
had to examine twenty titles to prove what could 
almost have been guessed-that the covenant was 
spent. Yet this is nothing compared with the time I 
have wasted over covenants dating back to the eighteen- 
eighties, protecting say the Scottish & New Zealand 
Investment Co. or Mervyn Aloysius Bloggs of Mukau 
Livery Stable Proprietor, and affecting farm land 
which has since been re-subdivided five or six times. 
Can one assume that this ancient company is defunct 
(for no one seems to know), or that Bloggs is gathered 
to his fathers Z Or must one check up on every 
adjoining property ? 

Consider also the covenant expressed to enure for the 
benefit of certain persons, the owners or occupiers of 
adjoining land. We can be certain who is the owner, 
but how do we know who the occupier is Z I under- 
stand that covenants are frequently brought down on 
new titles for this reason alone. 

I understand also that the Registry Offices in the 
main centres have no time to check on fencing covenants 

they are obviously extinct, with the result, that some 
titles are cluttered up with more fencing covenants 
than the land comprised in them has frontages. 

I am forced to conclude that the fencing covenant 
is both an obnoxious waster of manhours and a blot 
on the Torrens system, which is admirably lucid in 
other w 5~s. This leads me to wonder how long such 
covenarSs generally remain in force. In the form 
which appears in Goodall, 2nd ed., p. 166, they cannot 
extend beyond the vendor’s life ; in the form at p. 241 
they could survive him. 

But ‘1 suspect that their most frequent use is to 
protect an owner who subdivides his land, with the 
intention of selling his sections piecemeal, and who 
naturally does not wish to contribute to the cost of 
erecting each successive fence. No doubt it is the 
rule rather than the exception for the vendor to sell 
every section in the block, leaving an army of dead, 
but unburied, fencing covenants on the new titles. 
It would be highly expedient to get rid of them. 

To remove each spent covenant by application, as 
the land came to be dealt with, is too clumsy. And 
while it would ma.ke some inroads on their numbers, 
it would never exterminate them. 

And the Land Registry Offices simply have not the 
time to examine every covenant and expunge the 
spent ones. 

The obvious remedy is to extinguish them by !egis- 
lation. I suggest that fencing covenants be made to 
expire twenty years after registration, unless a renewal _ - 

at all ; they are brought down automatically u,nlessis ~~giS~~~d.--SCRUTATOR. 
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TOWN AND COUNTRY PLANNING APPEALS. 
-. 

Northern Investment Co. Ltd. w. Mangonui County. 

Town and Country Planning Appeal Board. Kaitaia. 
1959. October 2. 

Subdivisional Plaw-Residential Lots with Road Dedication- 
Cement to Proposed Subdivision, refused on Urou,d of Detrl- 
mental Work-urban Pocket in ” Rwal ” Zowe-observations 
ad: to Solution-Land Subdivision. in Counties Act 1946, s. 3 
(I)-Town and Cwntry Planning Act 1953, R. 3s. 

Appeal by the owner of a property containing 12 ac. 2 1‘0. 
being part of Section 6 Block XI Wouhore East Survey District. 
It. submitted a scheme plan No. 7278 to the Surveyor General 
pursuant to Section 3 of “ The Land Subdivision in Counties 
Act 1946 ” for the subdivision of this land so as to provide 
a block of 10 ac. 20 pp. and ten residential lots with a road 
dedication strip of 1 ro. and 2 pp. fronting on to the Main 
North Road. It was t,he intention of the appellant if the 
plan was approved to gift the back block of 10 ac. 20 pp. to 
the Auckland Education Board for use as a future high school 
site. The Board had intimated that it was prepared to 
accept tlie proposed gift. 

Pursuant to s. 3 (4) of the Land Subdivision in Counties 
Act the plan was submitted to the Council for its comments. 
The Council sought the advice of its town-planning consultants 
and on October 29, 1958, it passed the following resolutions : 

Houhoza Pukenui Aw--Zolailag : 
‘* That the Ministry of Works be approached regarding 

the possibility of a bypass of the Main North Road behind 
the Pukenui Waterfront.” 

“ That the Council adopts for the time being as part of 
its Undisclosed District Scheme under the Town and Country 
Planning Act, 1953, the zoning of all land shown or described 
on Plan T.P. 3;l entitled “ Mangonui County Council District 
Planning Scheme, Houhora, which shows all land zoned 
for rural use except that zoned for residential use or for 
reserves and public land.” 

“ That the Council is prepared to consider extending 
the area zoned for residential purposes on Plan T.P. 3;l 
to include some land in the vicinity of the Ariawa Creek 
Estuary and the Houhora Harbour entrance, provided any 
such additions1 areas do not include residential allotments 
fronting the Main North Road the most promising rural 
land felling under the above description being Lots 1 and 
2 directly north of the Ariiwa Creek Estuary, Lot 1 directly 
to the south of Estuary, and Lots 2 and 6 adjacent to the 
Harbour entrance.” 

S.P. 7278--Northem Iwvestment Co. Ltd. : 
“That the Northern Investment Co. Ltd. be informed 

that although the land covered by Scheme Plan 7278 has 
been zoned as rural on the Mangonui County Council interim 
zoning plan for the Houhora-Pukenui-Ariawa Creek area 
on the grounds that such a subdivision would involve ribbon 
development along the Main North Road. The question of 
a bypass road is being investigated and the present zoning 
will be reconsidered when such investigations are completed.” 
Following on this inquiries were made as to the possibility 

of the future re-alignment of the main North Road or the 
provision of a bypass road, but when it became apparent that 
there was no prospect of either proposal being considered by 
the responsible authority (the Ministry of Works) the Council 
on February 18, 1959, passed the following resolution : 

“ That whereas the subdivision of part section 0, Block 
XI, Houhora East Survey District by the Northern Invest- 
ment Co. Ltd. into residential lots as per Scheme Plan 7278 
is not in accordance with the zoning of land in the Council’s 
Undisclosed Scheme for the Houhora-Pukenui Area, the 
Mangonui County Council hereby declares the said Scheme 
Plan 7278 to be a Detrimental Work under Section 38 of 
the Town and Country Planning Act 1953.” 
This decision was conveyed to the appellant company and 

this appeal followed. 

The judgment of the Board was delivered by 
REID S.M. (Chairman). After hearing the evidence adduced 

and the submissions of counsel and having inspected the 
property under consideration and the surrounding locality, 
the Board finds: 

1. The Main North Road is classified as a Government 
road-it is neither a State not a Main Highway. It is 
controlled and maintained by the Ministry of Works 

out of Government funds plus contributions from the 
respondent Council and the National Roads Board. 
Intrinsically, it is at present no more than a fourth or 
fifth class country access road giving the only road access 
to the Far North. 
Although in what may be described as the interim 
decision given on October 29, 1958, and in its reply to 
the appeal the Council gave as its grounds for refusal 
of consent that the proposed subdivision would involve 
ribbon development along the Main North Road the 
final decision of February 18, 1959-the decision appelaed 
against-makes it clear that consent was refused on the 
grounds that the proposed subdivision would consl&~te 
a ” detrimental work ” within the meaning of s. 38 of 
the Town and Country Planning Act 1953. 
The Board is of the opinion that the areas zoned as 
“ residential ” under the Council’s undisclosed district 
scheme in so far as it relates to the Houhora-Pukenui 
area together with the areas in the vicinity of Ariawa 
Creek designated as potential residential areas make 
more than adequate provision for the foreseeable future 
residential development of this locality for many years. 

It follows that to approve the subdivision under consideration 
would be to approve the creation of a small urban pocket in 
a rural zone and be contrary to town-and-country-planning 
principles. 

The appeal is disallowed. 

Addendum : 

At the hearing, evidence was given that, after the de&ion 
appealed against had been given, the appellant applied to the 
Council for approval of the subdivision of the property int’o 
two allotments-Lot 1 to comprise approximately 10 ac. to 
be gifted to the Education Board and Lot 2 fronting on to 
the Main North Road to comprise approximately 2 ac. 

The Council replied that it would not approve such sub- 
division because the residual lot would be less than 5 ao. in 
a rural zone. 

The Council’s undisclosed district scheme prohibits sub- 
divisions in rural areas into less than 5 ac. lots. 

This is in accordance with recognized town-and-country- 
planning principles, 5 ac, being generally recognized as the 
minimum standard of subdivisions in rural areas as providing 
the minimum area suitable for primary production. 

Counsel were agreed that an expression of the Board’s views 
on the application of this principle to the facts of this case 
would be of assistance to the parties. 

The Board is of the opinion that as a general rule a five-acre 
minimum is appropriate and that the Council acted con- 
sistently and properly in refusing its consent to the proposed 
subdivision, but it also considers that there are oases when 
regard should be given to the nature and situation of the lsnd 
under consideration, its productive potential in a 5-ao. lot, and 
the purpose to which it could be put as a 2-ac. lot. In this 
case, it oonsidera that the land under consideration would 
have little if any productive value as a 5-ac. lot but that heving 
regard to its situation it could in the future be well utilised 
as a 2-ac. residential lot. 

The Board desires to make it clear that the foregoing 
observations do not constitute a decision. 

Appeal dism&wd. 

Price Construction Co. Ltd. v. East Coast Bays Borough. 

Town and Country Planning Appeal Board. Auckland. 1959. 
November 26. 

Zoning-Appeal against Re-z&w--La&, bought in Good 
Faith relying in Cwneil’e Assuraaoe Area zor& “ Itiustrial “- 
Zoning subsequently changed to “ Residential A “-Area resider&al 
is Character a& Occupancy-Appeal d&&se&-Towla and 
Cwntry Pluwing Act 1953, s. 26. 

Appeal under s. 26 of the Town and Country Planning 
Act 1963 by the owner of a property situate at 5 Watea Road, 
Torbay, being all that piece of land containing 2 ro. 9.4 pp., 

(0onchLdad on p. 64). 
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WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Choirnan : REV. H. A. CH’ILDS, 

VIOAR OF ST. MARYE. KAltOIU. 

TEE BOARD solicits the support of all Men and Women of 
Goodwill towards the work of the Board and the Sooietiea 
affiliated to the Board, namely :- 

All Saints Children’s Home, Palmer&on North. 
Anglican Boys Home! Society, Diocese of Wellington. 

gmI’z:rd : admimlstermg a Home for Boye at Sedgley,” 

Church of England Men’s Society : Hospital Visitation. 

“ Flying Angel ” Mission to Seamen, Wellington. 

Girls Friendly Society Hostel. Wellington. 

St. Barnabas Babies Home, Seatoun. 
St. Marys Guild, administering Homes for Toddlers 

and Aged Women at Karori. 
Wellington City M&ion. 

ALL DONATIONS AND BEQUESTS MOST 
GRATEFULLY RECEIVED. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequeste 
subject to life interests, are aa welcome aa immediate gifts. 

Full information will be fuurniahed gladly on application to : 

MRS W. G. BEAR, 
Hon. Secretary, 

P.O. Box 82. LOWER HUTT. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 15,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 

travel, and defence. 
Philanthropic people are invited to support by 

large or small contributions the work of the 
Council, comprised of prominent Auckland cit,izens. 

0 General Fund 

0 Samaritan Fund 

0 Rebuilding Fund 

Enquiries much welcomed : 

Management : Mrs. H. L. Dyer, 
‘Phone - 41-289, 
Cnr. Albert & Sturdee Streets, 

AUCKLAND. 

secretary : Alan Thommn, J.P., B.Com., 
P.O. BOX 700, 

AUCKLAND. 
‘Phone - 41-934 

--I 

SOCIAL SERVICE COUNCIL OF THE 
DIOCESE OF CHRISTCHURCH, 
INCORPORATED BY ACT OF PARLIAMENT, 1952 

CHURCH HOUSE, 173 CASHEL STREET 
CHRISTCHURCH 

worden : The Right Rev. A. K. WARREN. Y.o., Y.A. 
Bishop of Chriatohurch 

The Council w&a constituted by a Private Act and amalga- 
mates the work previously conducted by the following 
bodies :- 

St. Saviour’s Guild. 
The Anglican Society of Friends of the Aged. 
St. Anne’s Guild. 
Christchurch City Mission. 

The Council’s present work is :- 
1. Care of children in family cottage homea. 
2. Provision of homes for the aged. 
3. Personal care of the poor and needy and rehabilita- 

tion of ex-prisoners. 
4. Personal case work of various kinds by trained 

social workers. 
Both the volume and range of activities will be ex- 

panded as funds permit. 
Solicitors and trustees are advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests are as welcome aa 
immediate gifts. 

The following sample form of bequest can be modified 
to meet the wishes of testators. 

“I give and bequeath the sum of L to 
the Social &rvi0s Council of the Diocese of Christchurch 
for the general purposes of the Council.” 

DIOCESE OF AUCKLAND 
Those d&ring to make gifts or bequest8 to Church of England 

Institutions and Special Fund8 in the Diocese ?f Auckland 
have for their charitable cons&ration :- 

The Central Fund for Church Ex- 
tension and Home Mission Work. 

The Cathedral Buildlag rod Ba- 
dowment Fund for the new 
Cathedral. 

The Orphan Home, Papatoetoe, 
for boys and girls. The Ordlaatlou Oandldates Fund 

for &x&log oaadtdates for 
The Henry Brett Memorial Home, Holy Orders. 

Takapuna, for girls. The Maorl Pisslon Fund. 

The Queen Victoria Sohool for 
Idaorl Girls, Parnell. 

St. Mary’s Homes, Otahuhu, for 
young *om*n. 

Auakland City Mission (Iao.), 
Urey’a Avenue, Auckland. and 
also Selwyn vulag6, Pt. chevalier 

St. Stephen’s Sohool for Boys. 
Bombay. 

The Dlooesao Youth Council for 
p;;“y Schools and Youth The Missions to Seamen-The Fly- 

ing Angel Misaton. Port of Auck- 
land. 

The Qlrls’ Friendly Society. Welles- 
ley Street, Auoklaud. 

TheCergy Dependents’ Benevoleot 

FORM OF BEQUEST. 

I GIVE AND BEQUEATH to (e.g. The Cent4 Fund of tha 

Diocese of Auckland of the Church of England) the sum of 
E __.............................................. to be used for the general pWpOSS8 of (Iuch 

fund OR to be added to the capital of the said fund AND I 

DECLARE that the official receipt of the Secretary OY Tmoatmr 
for ths timp bsing (of the said Fund) shall be a suffioient dis- 

churgs to my tfT‘8tM8 for payment of this legacy. 
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Charities and Charitable Institutions 
HOSPITALS - HOMES - ETC. 

The attention of Solicitors, as Executors and Advisers, is directed to the claims of the institutions in this issue : 

BOY SCOUTS 
-- 

There are 4?,900 Scouts in New Zealand 
undergoing tralmng in, and practising, good 
citizenship. They are taught to be truthful, 
observant, self-reliant, useful to and thought- 

Their physical, mental and ful of others. 
spiritual qualities arc improved and a strong, 
good character developed. 

Solicitors are invited to commend this 
undenominational Association to Clients. 
The Association is a Legal Charity for the 
purpose of gifts or bequests. 

Official Iksipntion : 

The Boy Scouts Association of New Zealand, 
159 Vivian Street, 

P.O. Box 6355, 
Wellington, c.2. 

PRESBVTERlilN SOCIAL SERVICE 
Costs over ;E200,000 a year to maintain 
18 Homes and Hospitals for the Aged. 
16 Homes for Dependent and Orphan Children. 
General Sooial Servioe including :- 

Unmarried Mothers. 
Prisoners and their Families. 
Widows and their Children. 
Chaplains in Hospitals and Mental 

Institutions. 

Off&d Desagrtationa of Provincial Aeeociatione :- 

“ The Auckland Presbyterian Orphanages and Social 
Service Association (Inc.).” P.O. Box 2036, AUOK- 
IADD. 

“ The Presbyterian Social Service Association of Hawke’s 
Bay and Poverty Bay (Inc.).” P.O. Box 119, 
HAVELOCK NORTH. 

“ Presbyterian Orphanage and Social Service Trust Board.” 
P.O. Box 1314. WELLINQTON. 

“ The Christchurch Presbyterian Social Service Associa- 
tion (Inc.) ” P.O. Box 1327, &l%ISTOHUROH. 

“ South Canterbury Presbyterian Social Service Associa- 
tion (Inc.).” P.O. Box 278, Tmlutn. 

“ Presbyterian Social Service Association.” P.O. Box 374, 
DUNEDIN. 

“ The Presbyterian Social Service Association 02 South- 
land (Inc.).” P.O. Box 314, INVEROARQILL. 

CHILDREN’S 
HEALTH CAMPS 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
A Recognized Social Service 

Dominion Headquarters 

61 DIXON STREET, WELLINGTON, 
New Z~ld. 

There is‘ no better service to our country 
than helping ailing and delicate children re- 

I Give and Bequeath to the 
NEWZEALANDRED CROSS Soomm (INCORPORATED) 

gain good health and happiness. Health (or) ,,.....,,.........,..,.......................... centre (or) . . . . . . . . . . . . 
Camps which have been established at Sub-Centre for the general purposes of the Society/ 

Whangarei, Auckland, Gisborne, Otaki, Centre/Sub-Centre . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (here state 

Nelson, Christohurch and Roxburgh do this amount of bequest or deecription of property given), 

for 2,500 children - irrespective of race, 
for which the receipt of the Secretary-General, 
Dominion Treasurer or other Dominion Officer 

religion or the financial position of parents shall be a good discharge therefor to my Trustee. 

-each year. If it is desired to leave funde for the benefit of 

There is always present the need for continued the Society generally all reference to Centre or Sub- 

support for the Camps which are maintained by Centrea should be struck out and conversely the 

voluntary subscriptions, We will be grateful if word “ Society ” should be struck out if it is the in- 

Solicitors advise clienta to assist, by ways of Gifts, tontion to benefit a particular Centre or Sub-Centre. 

and Donations, this Dominion wide movement. _____~ 

KING GEORGE THE FIFTH MEMORIAL In Peace, War or National Emergency the Red Cross 

CHILDREN’S HEALTH CAMPS FEDERATION, serves humanity irrespective of class, colour or 
P.O. Box 5013, WELLINGTON. creed. 

The A GIFT OR A LEGACY TO THE BIBLE SOCIETY ensurea that THE GIFT 
OF GOD’S WORD is passed on to succeeding generations. 

BRITISH AND FOREIGN A GIFT TO THE BIBLE SOCIETY is exempt from Gift Duty. 

BIBLE SOCIETY : N.Z. 
P.O. BOX 930, 

WELLINGTON, C. I. 

A bequest can be drawn up in the following form: 

ifb;queath to the British and Foreign Bible Society: yew Zealand, the sum 
for the general purposes of the Soolety, and I deolare that 

the receipt of the Secrktary or Treasurer of the said Society shall be sufficient 
discharge to my Trnstees for euoh bequest. 



IN YOUR ARMCHAIR-AND MINE. 
By &BIBLEX. 

“ Wig No&“-At the Wanganui Sessions recently, in 
a spell of hot and humid weather, the jury requested 
that they might remove their coats. “ Certainly “, 
said the presiding Judge (Hutchison J.), “and I 
propose to remove my own wig. Counsel, if they 
wish, may do likewise “. This complaisant assent 
recalls the different attitude of an earlier day. Sir 
William Stamer, a portly, consequential alderman of 
the venerated Corporation of Dublin, a Magistrate 
and terror of all evildoers, when sitting as a foreman 
of a jury, interrupted Chief Baron O’Grady of the 
Irish Court of Exchequer at a critical moment by 
vehemently protest’ing he could no longer endure the 
intensity of the cold, begging the permission of the 
Court to wea,r his hat. His Lordship, casting an 
affectedly sympathizing glance at the half-frozen 
baronet, drily replied : “ Sir William, it is not usual 
for gentlemen to wear their hats in courts of justice ; 
but if a wig would answer, I am sure that the members 
of the Bar would kindly accommoda.te you with a good 
fit “. Incidentally, O’Grady C.B. acquired an un- 
enviable reputation for heartless and acrid humour as 
the following incident shows. When he was acting as 
Judge of Assize, a schoolmaster, who had been in 
prison some months awaiting trial, pleaded guilty to a 
bad assault on a young girl. The prisoner’s counsel 
urged, in mitigation of punishment, that the prisoner’s 
conduct had been exemplary. The Chief Baron 
deferred judgment until he had read the depositions. 
when the prisoner was brought up for sentence the 
Chief Baron thus addressed him : “ Your conduct in 
gaol has been a,s good as your conduct out of it has 
been bad. I am doing the best thing I can do for 
you, and that is to keep you in gaol as long as the 
law permits me. I therefore pass on you the heaviest 
sentence which bhe law enables me to pass for the 
crime to which you plead guilty “. 

The Law’s Delay.-A correspondent from Pukekohe 
who has just had occasion to consider the judgment 
of Luxmoore J. in Bleachers Association Ltd. v. Chapel 
En- Le- F&h Rural District Council [1933] Ch. 356 ; 
[1932] All HR. Rep. 605, writes that this was an 
action claiming an injunct’ion to restrain interference 
by the defendant council with underground water 
which was alleged to flow in a defined channel into a 
stream on which the plaintiff association was a lower 
riparian owner. The writ was issued on July 14, 
1931. At p. 106 of the latter report, Luxmoore J. 
says : “ On July 24, 1931, I gave directions for a 
speedy trial, and on October 13, 1931, the action came 
on for hearing “. An unusual reference to the phrase 
“ the law’s delay ” was once made by Sir Algernon 
West in his reminiscences in the Cornhill Magazine. 
He was at the time Mr Gladstone’s private secretary. 
It seems that on Ja,nuary 10, 1872, a letter purporting 
t)o be signed by him and dated from 10 Downing Street 
was addressed to Bovill C.J., who was presiding at the 
famous Tichborne trial. The letter gave expression 
to Mr Gladstone’s serious concern at “ the law’s 
delay,” as exemplified in the proceedings over which 
the Chief Justice was presiding, and that, while he 
did not consider that Sir William Bovill was in any 
sense responsible for a state of things “ which is a 

blot upon our civil jurisprudence “, he thought that 
an early and public expression from the Bench on the 
subject would tend to remedy matters. Naturally 
the Chief Justice was both aghast and indignant by 
the receipt of this communication. Calling together 
the various Judges who were within reach, he placed 
the letter before them. One of his colleagues, some- 
what sceptical as to the authenticity of the letter, 
suggested that Sir Algernon be sent for. This was 
done, and Sir Algernon at once saw that the whole 
thing was a concoction and his signature a forgery. 
Who the forger was, or how he contrived to get hold 
of the official notepaper, was never discovered-another 
example, no doubt of a sense of humour that was 
greatly unappreciated. 

The Junior’s Argument.-In a recent occasion in the 
Court of Appeal, counsel for the appellant appearing 
with an experienced junior stated that with the consent 
of that Court the junior would argue the case. The 
President remarked : “ We think it proper to comment 
on what is an unusual application-that counsel should 
in fact say he appears and delegates the whole conduct 
of the case to his junior, which, viewed from many 
angles, is not a proper proceeding. We should be 
sorry if we let it continue to be regarded in any way 
as a precedent. The proper course is that if senior 
counsel is appearing, senior counsel is conducting the 
ca.se. He may delegate portions to his junior, but to 
delegate in this wholesale fashion virtually reduces him 
to the role of instructing solicitor. However, the Court 
having made these comments, you can proceed “. 
The Court was informed that senior counsel had 
appeared in the Court below and for that reason con- 
sidered that he should appear again, and that what 
was being done was intended to be the right thing 
in the circumstances, even if he took no part in the 
case. The argument proceeded accordingly but it is 
clear that the course followed did not meet with favour 
in the Court of Appeal. 

Le Mot Juste : 
At the making of fixtures before Turner J., in 

Hamilton last month, counsel applied for a fixture in a 
contested divorce founded upon adultery. The 
Court replied that it would have to be “ squeezed ” 
in with two other matters on an allotted day. “ This 
appears to be both appropriate and propitious “, 
observed counsel, “ as a degree of ‘ squeezing ’ by 
the co-respondent is an allegation in the petition “. 

L.C.C. Note : 
When licensing a new hotel, 
To eat, to drink, and lie in, 
Please organize some extra baths, 
For drip-dries to drip dry in. 

-X %. Licensee-- January, 1960. 

Tailpiece : 
Beneath this slab 
John Brown is stowed 
He watched the ads, 
But not the road. 

-Ogden Nash. 
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being Lot 17, Block I on Deposited Plan No. 9855 and being 
part Allotment 189, Psrish of Tekapuna, where it csrries on 
the business of builders. 

The appellant company’s dealings with the Council indicated 
that it had been most unfortunate in that the Council appeered 
from time to time to have made decisions favoureble to the 
company and then subsequently reversed them. 

The appellant company wished to erect 8 workshop for the 
purpose of its business and in May of 1957 it mede epplication 
to the Council for 8 building permit to erect 8 workshop on 8 
se&ion in Auld Road, Torbey. The permit ~8s declined oh 
the grounds that the land w&s in an 8re8 zoned as “ residential ” 
under the respondent’s undisclosed district scheme. The 
eppellant then inquired of the respondent 8s to what sections 
of land in Torbay were zoned 8s “ industrial ” and on receipt 
of advice that the land wa8 in an 8rea zoned 8s “ industrial “, 
it purchased 8 section known 8s 21 Watea Raad, Torbay. 
This ws8 in October, 1957. It then applied for 8 building 
permit, but on December 12, 1957, it was informed that the 
section had been re-zoned 8s “ residential ” and the application 
for 8 permit to build 8 workshop thereon w8s declined. After 
some negotiation the respondent mede 8n ex gr8ti8 peyment 
to the appellant in settlement for 8 claim for damages in respect 
of the expense to which the appellant h8d been put in purchasing 
this section. The appellant then msde further inquiry of the 
respondent 8s to what induatrisl sections would be available 
in Torbay, and was informed that certain sections, including 
the above described lend, No. 5 Water Road, were zoned 
“ industrial “. As 8 result of this advice the appellant 
purchased the property, applied for and was on April 9, 1958, 
gr8nted 8 permit to erect its workshop on this property. 

When the Counoil’s proposed district scheme ~8s publicly 
advertised, objections were lodged ag8inst the zoning of the 
appellant company’s property 8s “ industrial ” and the 
appellant’ gave notice, pursuant to s. 23 (3), of its opposition 
to these objections. The objections, and the appellant’s 
opposing objection, were heard by the Council which upheld 
the objections and re-zoned the eppellant’s land 8s “ resi- 
dential A “. 
8ppe8led. 

It is against this decision that the sppellant 

The judgment of the Board w8s delivered by 
REID S.M. (Chairman). (1) The unfortunste changes of 

attitude by the Council in respect of the appellant compsny’s 
property must, of necessity, be a matter of embarmssment and 
annoyance to the company. It bought the land in good fsith, 
relying on the Council’s 8ssurBnce that it ~8s zoned 8s industrial 
but, by reason of the change of zoning to ‘* residential A “, 
it c8n only carry on its business as a non-conforming use and 
it cannot expand. 

(2) However, much 8s the Board may sympathize with the 
8ppellsnt company in the unfortunate position in which it has 
been placed, it must determine the question at issue in accord- 
ance with town-and-country-planning principles, and must 
judge the situation 8s it is. 

(3) When the Council’s scheme was publicly sdvertised, 
over 200 objections were received to the zoning of any land 
in the Torbsy 8re8 for industri81 use and the respondent Council 
gave way to these objections and decided that in the main 
industrial 8re8s within the Borough should be sited in Browns 
Bay, end that the residenti charscter of Torbay should, so 
far as possible, be meintained 8s such. 

(4) The evidence clearly establishes that the 8re8 in which 
the 8ppellant company’s property is situsted is predomimmtly 
residential in chersoter and occupancy. 

(5) To allow this appeal would be to oreete a “ spot ” 
industrial zone in the middle of 8 residenti 8re8. This 
would be contrary to town-and-country-plrnming principles. 
Although the appellant comp8ny’s operations, 8s they 8re 
carried out 8t present, m8y not detract greetly from the 
amenities of the neighbourhood, nevertheless if the land were 
re-zoned “industrial C “, then it could at any time in the 
future be used for any purpose permitted in such &n are8 and 
many of these would, of necessity, detract from the amenities 
of the neighbourhood. 

The appeal is disallowed. 

LAW JOURNAL March 8, 1960 

During the he8ring, evidence ~8s given thet the plan for 
the proposed district scheme, 8s publicly notified, mede provision 
for 8 f8irly substantial 8re8 of industrial land in Browns Bay, 
but this 8rea ~8s later substantislly reduced. The only 
” industrial C ” are8 in Brown’s Bay is an ssea of 18~. 1 ro. 
21.9 pp. and although this are8 is available-using that word 
in its town-planning sense--for industrial use, there ~8s the 
suggestion that it is not in fact evailable in that it is not on 
the market snd could probebly not be acquired by any company 
or individual seeking industrial 18nd. The Board considers 
that the Council should, if its proposal is that industrial ere8s 
should in the main be confined to the Brown’s Bay are8, give 
cereful consideration to zoning more land for industrial purposes. 

Appeal Dkmissed 

Wiseman w. East Coast Bays Borough. 

Town and Country Planning Appeal Board. Auckland. 1959. 
November 26. 

District Scheme-Roadway-Ordi7aa~ce designating Strip along 
One Side of Road,-Appeal against Such Provision -Anticipated 
Developmmt necmeitating Eighty-feet Roadway -No Hardship to 
Appellant-Town and Country Planning Act 1953, s. 26. 

Appe81 under s. 26 of the Town and Country Plenning 
Act 1953 by the owner of 8 property situate on the western 
side of Clyde Road, Brown’s Bey, containing 1 ro. 3.8 pp. 
more or less, being Lot 2 on deposited plan 42470, portion of 
allotment 189, Perish of Takepuna. This property had 8 
120 ft. frontage and 103 ft. of that frontage bed been built on, 
the buildings comprising 8 single-story building used 8s shops 
and 8 double-story building used as shops end offices. There 
was an 8re8 of v8cant land upon which the appellant could 
build, having 8 17 ft. frontage. The Council’s proposed district 
scheme, 8s publicly notified, provided for 8 street widening 
ordinance designating 8 strip 14 ft. wide along the western side 
of Clyde Road as 8 proposed future road. The 8pI&8nt 
considered thet this proposal adversely affected his property 
and he lodged 8n objection to the scheme. 
~8s disallowed and this appeal followed. 

This objeation 
The appellant 

preyed that this provision for the widening of the western side 
of Clyde Road should be deleted from the plttn. 

The judgment of the Board was delivered by 
REID S.M. (Chairman) : 

(1) 

(2) 

(3) 

Clyde Rosd at present has 8 width of 66 ft. 
envisages the widening of this street to Soft. 

The plan 

This locality is developing 8s a commercial 8re8 and 
it is 8 reasonable assumption that it will in time become 
the main commercial centre of the Brown’s Bay 8rea. 
It is 8 through route for bus traffic between Torbay 
and Tekapuna and Auckland City end it already oarries 
a substantial volume of traffic. 

The Board considers that it is prudent planning and in 
accordance with town-and-country-plaing principles 
to make provision now for the widening of Clyde Road 
in the future. If the enticipated development takes 
place in this area, then an 80 ft. roadway will be 8 
necessity. 

(4) The only ways in which the appellant could be sdversely 
affected by this provision are : 
(a.) If the existing building were to be destroyed by 

fire, any buildings erected in lieu thereof would 
have to be set beok 8 further 14ft. 

(b) If he wishes at some time in the future to build on 
his v8cant lsnd, any building so erected would 
require to be set back 14ft. from the present street 
line. 

This would not entail 8ny hardship on the appellant 
beceuse he has ample room et the beck of the present 
premises for future development. 

The appeal is disallowed. 

Appeal dismissed. 


