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A NEW CONCEPT IN THE LAW OF NEGLIGENCE.

II1.

E now come to the real point of Heard v. New
Zealand Forest Products Lid. [1960] N.Z.L.R.
329—mamely, whether the conduct of the

" defendant company in undertaking to conduct and
guide around its plant and premises the party of which
the plaintiff was a member created a special duty of care
towards the plaintiff and of course the other members
of the party also.

It is today well recognized that the Law of Torts
is fluid and adjusts itself to changes in the conditions
of human life and relationships. In short, the cate-
gories of negligence are never closed. Modern authority
to this effect is to be found in Donoghue v. Stevenson
[1932] A.C. 562, 619; [1932] All ER. Rep. 1, 30;
Hay (or Bowrhill) v. Young [1942] 2 All E.R. 396,
404 ; [1943] A.C. 92, 107. There is, however, one
classification in the Law of Torts which has been
regarded as fixed and immutable—namely, the classi-
fication of those persons who enter on the property of
another. Salmond on Torts, 11th ed., p. 548 puts it as
follows :

** Persons entering on premises in the occupation of another

are of two kinds: (1) Those who enter in pursuance of a
contract between themselves and the occupier; (2) Those
between whom and the occupier there exists no such con-
tractual relation. These fall into three categories. They
may go to the premises; (i) by the invitation express or implied
of the occupier; (ii) with the leave and licence of the
occupier; and (iii) as trespassers, These three categories
are exhaustive and the temptation to iniroduce further sub-
divisions should be resisted.”

The italics are ours.

The classification into three groups of those entering
on property in the occupation of another otherwise
than pursuant to a contract is based on a passage from
the speech of Lord Hailsham L.C. in Addie and Sons v.
Dumbreck [1929] A.C. 358, 364 ; [1929] All E.R. Rep.
1, 4. Lord Dunedin also spoke to the same effect
(ibid., 371 ; 8). In Sutton v. Bootle Corporation [1947]
1 All E.R. 92; [1947] K.B. 359, the Court of Appeal
in England treated the classification set out in Addie’s
case (supra) as exhaustive. Asquith L.J. there said :

““ Addie v. Dumbreck . . . appears to decide that persons
entering on premises in the occupation of others (otherwise
than under a contract) are classifiable exhaustively as either
trespassers, licensees or invitees, and there are no intermediate
or hybrid classes > (ibid., 366 ; 96).

Coming nearer home, we need only to refer back to
Percival v. Hope Gibbons Ltd. [1959] N.Z.L.R. 642.
In that case, North J. said :

‘... the line that separates each of the three classes viz.
trespassers, licensees and invitees is an absolutely rigid line
¢ there is no halfway house, no no-man’s land between adjacent
territories * *’ (ibid., 661).

Cleary J. also dealt with the guestion as follows :
““Lord Dunedin’s observations in Robert Addie ond Sons v .
Dumbreck that there are three different classes—invitees,
licensees, trespassers—and that the line that separates each
of these three classes is an absolutely rigid line, has been
often cited and remains applicable in New Zealand today ...”’
(ibid., 672).

It must never of course be forgotten that this
classification applies only where the damage complained
of is due purely to the static condition of the premises
and that an entirely different position arises where the
damage is due to the negligent carrying out of a current
operation. The classification also does not come into
operation where the person entering on property does
g0 pursuant to a contract. That exception has no
application in Heard’s case. The contract above
referred to must be a fully binding contract entered
into for valuable consideration, or created by specialty :
Holt on the Liability of an Occupier of Premises for
Negligence (1918) 34 L.Q.R. 160. There was no
suggestion in either argument or judgment in Heard’s
case of any such contract, and this class of entrant may
therefore be disregarded.

What then has the majority of the Court of Appeal
decided ?  First their Honours rejected the defence
of volenti. Then they held that the plaintiff’s injuries
did not arise from the negligent carrying on of a current
operation. On this point the judgment says (p. 360) :

“The cases to which we have referred, and other cases
touching on the circumstances under which an occupier
could become subject to the activity duty, were discussed
fully in argument. In our opinion, however, difficulties
arise when it is attempted to apply the activity duty illustrated
by this line of authority to the facts of the present case.
Here it was not suggested—and could not, we think, be
suggested—that the defendant was carrying out its activities
in a negligent fashion. Further, we think Mr Sandford
was right when he argued that the activity duty, at lesst as
it has been applied in these cases, can be invoked only when
the activity itself, unrelated to the condition of the premises,
has caused the injury, and that here the accident was caused
not by the manufacturing operations but by the state of the
floor. It is true that the floor had become wet and dangerous
because of the operations carried on by the defendant, but
we do not think that is enough to enable the plaintiff to rely
on the activity duty. We think before he can do this he
must show that the current operations themselves have
caused the injury of which he complains. To say that a
general duty of care arises where a floor has become wet or
glippery as the result of the occupier’s normal operations
would be tantamount, under the guise of applying the activity
principle, to setting aside altogether the rules governing the
liability of occupiers. Those rules, however, must be recog-
nized and applied by the Courts of this country unless and
until we have here legislation similar to the English Occupiers’
Liability Act 1957, under which the distinction between the
oceupier’s liability as such and his liability arising from
a breach of his activity duty has ceased to have any
application.”
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Here then is an express finding that the injuries suffered
by the plaintiff were due not to the negligent carrying
out of a current operation but to the static condition
of the premises caused by the normal operations of the
occupier of the premises.

Then it was submitted in argument that the guiding
of the plaintiff was a current operation negligently
performed. On this submission North and Cleary JJ.
commented as follows (p. 364):

‘“The jury might well have been specifically asked to
determine whether there was negligence in the guiding, but,
as it is, they have found that the defendant was negligent
in failing to warn the plaintiff of the danger constituted by
the presence of the water and chips on the floor, and also
that this was a danger which was known or ought to have
been known to the defendant. They have also found that
there was a failure to take reasomable care for the safety of
the plaintiff. The existence and nature of the duty owed
by the defendant is a matter of law, and was fully argued
before us. We are of opinion that these findings of the jury
are sufficient to establish a breach of the duty which we
think existed and, this being so, the plaintiff is entitled to
judgment.”’

This can only be read as meaning that, although
negligent guiding might have founded a claim for
damages, there was no such finding of fact by the jury
to justify the entry of judgment for the plaintiff on
this ground.

The judgment is thus founded entirely on the finding
of the jury that the defendant failed to warn the plaintiff
of the danger, along with the general finding that it
failed to take reasonable care for the plaintiff’s safety
but the effect of those findings of fact can be judged
only in relation to the duty of care owed by the
defendant to the plaintiff. At the highest the plaintiff’s
status on the premises was that of an invitee, and it
was readily conceded by counsel for the plaintiff in
argument that in face of the findings of the jury, the
plaintiff could not succeed as an invitee simpliciter.
The majority judgment then has fixed on the defendant
a duty even higher than that which it would have owed
to an invitee, and thus has in effect created a fourth
class of persons entering on property in the occupation
of another. The Court has then by this judgment
changed the immutable and extended that which has
always been regarded as fixed and rigid, hence our
statement in the opening para. of Part 1 of this article
that the judgment appears to run counter to very
weighty authority. In reaching their decision, North
and Cleary JJ. derived assistance from certain cases
which it will be profitable to discuss shortly.

The first was Rich v. London County Council [1953]
2 All E.R. 376 ; [1953] 1 W.L.R. 895, cited in support

of a dictum that a school is in a special relationship
towards its scholars. This was not a case of injury
arising from the static condition of the premises, but
turned on the two questions whether the Council had
been negligent in leaving coke where it was readily
available to children as a source of missiles, and whether
it, through its servants, had exercised adequate super-
vision over the children to prevent such use of the coke.
The special relationship found to exist created a duty
to take such care of the children as a careful parent
would exercise in like circumstances.

Next was Thompson v. Bankstown Corporation (1952)
87 C.L.R. 619. The injuries suffered by the plaintiff
in this case arose when the plaintiff, a boy of thirteen,
leaned his bicycle against a power pole erected and
controlied by the defendant for the purpose of reaching
a bird’s nest in a decayed portion of the pole some
feet above the ground. As he reached into the pole,
he came into contact with a vertical wire on the pole
which should not have been but was alive. The
plaintiff received a severe shock and suffered serious
injuries. The High Court held that this was not a
case to be decided on the ordinary occupier-trespasser
rules. The pole was on the highway and carried high
tension lines. There was therefore a general duty of
care to the public at large to see that the defendant’s
poles and lines did not create a danger. This duty
did not arise out of any special relationship between
the defendant and the plaintiff and the Court rejected
and characterized as unreal the view that the defendant’s
duty was to be measured by the fact that that it was in
possession of the pole. With respect we submit that
Thompson's case gives no support to the majority
judgment in Heard’s case.

Harris v. Perry and Co. [1903] 2 K.B. 219 was a case
where a passenger was carried gratuitously on a loco-
motive used on construction work and was injured
owing to the negligence of the defendant’s servants.
It was plainly a case of active negligence on the part
of such servants in a current operation and lability
did not arise out of the static condition of the premises.
Lewys v. Burnett [1945] 2 All E.R. 555 was also a case
of breach of a duty arising from an activity or current
operation and has no application to those cases where
the injuries complained of arise from the static condition
of the premises.

With respect, then, we submit that none of the cases
cited supports the majority judgment in Heard’s case
and that the judgment of Gresson P. is sounder and
much to be preferred.

SUMMARY OF

CRIMINAL LAW.

Q

8 ary Proceedings—Accused pleading guilty and electing to
be dealt with summarily—Leave given to withdrow plea—Right to
change election and claim trial by jury—Summary Proceedings
Act 1957, 8. 55 (2). See JURISDICTION (infra).

INDECENT PUBLICATIONS.

Novel of literary merit—Standards to be applied in considering
whether there ts undue emphasis on sex—Indecent Publications
Act 1908, ss. 5, 6—Customs Act 1913, s. 257. The question
whether there is undue emphasis on sex in a literary work must
be fixed in relation to a standard—namely, that of the com-
munity in which the book is to be distributed.  In considering
the persons, classes of persons or age groups likely to read the
work, the Court must deal with the matter as if no such attention

OF RECENT LAW.

had been focused upon the contents of the book as is likely to
arise from Court proceedings concerning it, and on the basis
that the book was brought into New Zealand as a new novel and
sold in the ordinary way. A book should not be held to be
indecent simply because of its theme; but the more a novel
deals with perverted sex the more restrained the writer must be
if the book it to comply with the test laid down in the Indecent
Publications Act 1908. The fact that the theme of a novel is
perverted sex does not widen the scope of what may properly
appear init. Inre * Lolita” (8.C. Wellington 1960, June 7,8.
July 5. Hutchison J.)

INDUSTRIAL AND PROVIDENT SOCIETY.

Alteration of rules—Objects may be altered—New objects not
restricted to those reasonably in contemplation of members when
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soctety formed—Indusirial and. Provident Societies Act 1908 ss.7,
25.  The power to amend a rule of a society registered and
incorporated under the Industrial and Provident Societies Act
1908 contained in s. 7 of the Act includes the power, with identi-
cal limitations, to alter an object of the society. The power of
amendment in such a case is not restricted to such objects as
can reasonably be considered to have been within the contem-
plation of the members when the society was esteblished. New
Zealond Fruitgrowers’ Federation Ltd. v. Registrar of Building
Societies [1931]1 N.Z.L.R. 273; ([1931] G.L.R. 28, followed.
Apart from the embodiment of some unlawful purpose in the
intended amendment the only requirement is the satisfaction of
the Registrar that the amendment is not contrary to the pro-
visions of the Act. Public Service Investment Society v. Phillips
and Another. (8.C. Wellington 1960. April 12, 13: July 14.
Haslam J.)

JURISDICTION.

Magistrates’ Court—Criminal law—Accused pleading guilty
and electing to be dealt with summarily—Leave given to withdraw
plea—Right to change election and claim trial by jury—Summary
Proceedings Act 1957, s. 66 (2). Where leave to withdraw a plea
of guilty is given under 5. 42 of the Summary Proceedings Act
1957, the conviction (if any) is vacated and the earlier proceed-
ings on the charge are expunged for all purposes. It is then
open to the defendant to elect trial by jury (if the charge is one
on which such an election is open) even though in the earlier
proceedings he elected to be dealt with summarily. Ratu v,
Harlow (8.C. Napier 1960. July 8. Haslam J.)

JURY.

Trial by—Criminal jurisdiction—Waiting jurors present when
accused arraigned on one charge not disqualified from acting on
jury on trial of second charge. Even where the jurors in the
second trial may have been aware that the same witnesses were
called to support an alibi in the first trial and, knowing of the
accused’s conviction, may have inferred that the first jury
declined to accept their evidence, this falls far short of warranting
the view that the second trial was unsatisfactory. R. v.
Matich. (C.A. Wellington. 1960. June 20; July 4.
Gresson P. Cleary J. McGregor J.)

LANDLORD AND TENANT.

General—Termination of tenancy at will on purported assign-
ment. The defendants, tenants of licensed premises holding
under a contractual tenancy at will determinable by three months
notice on either side, purported to sell the tenancy with some
chattels to the plaintiff. It was a term of the contract of ssle
that, should the tenancy be discontinned without fault on the
part of the plaintiff within three years of the sale, the defendants
should pay to the plaintiff a sum of money to be calculated in
proportion to the balance of the said period of three years still
unexpired at the date of termination of the tenancy. Within
the period of three years the owners of the premises gave to the
plaintiff three months’ notice of the termination of his tenancy,
but by arrangement, the plaintiff remained in occupation of the
premises, and continued to pay rental, down to the date of hear-
ing. The plaintiff brought an action to recover an amount
alleged to have fallen due under the contract of sale in respect
of the determination. of the plaintiff’s tenancy at the expiration
of the notice to quit. Held 1. A tenancy at will is not assign-
able, and purported assignment with notice to the landlord will
determine the tenancy. The tenancy previously held by the
defendants therefore came to an end when the defendants
purported to assign it to the plaintiff. 2, Subsequently & new
tenancy was created between the owners and the plaintiff by
acceptance of rent and by certain acknowledgments given by
the owners. 3. That such new tenancy was subject to the
provisions of s. 105 of the Property Law Act 1952, was termin-
able on one month’s notice, and the three months’ notice given
by the owners to the plaintiff was effective to determine it.
4. That the owners, during the currency of that notice to quit,
re-established the plaintiff in a further new tenancy at will
which had not been determined up to the date of hearing of the
action. 5. That although the plaintiff’s actual tenancy
acquired following on the contract of sale had come to an end,
he still remained in occupation of the premises as a tenant, and
it was premature to seek to invoke the provisions of the contract
of sale by claiming moneys which were payable only in the
event of the ‘discontinuance’® of the tenancy. Sangster v.
Burns (8.C. New Plymouth 1860, May 9; July 1. Hardie Boys
J)

LAND TRANSFER.
Indefeasibility of title—Instrument liable to be set aside under
the Divorce and Matrimonial Causes Act 1928, s. 34 not made
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indefeasible by registration—Land Tramsfer Act 1952, s. 63. If
under an instrument attacked a third party under s. 34 of the
Divorce and Matrimonial Causes Act 1928 has acquired a
registered interest under the Land Transfer Act 1952, that
interest is not rendered indefeasible by s. 63 of the Land Transfer
Act. Section 63 precludes only the types of action which it
specifically mentions, and the proceedings under s. 34 of the
Divorce and Matrimonial Causes Act are of quite a different
type. The Court will, therefore, in & proper case act under
the power given to it by s. 34, and will set aside a Land Transfer
instrument even though the registered proprietor claiming
thereunder has become so registered without actual fraud on
his part. Murtagh v. Murtagh. (S.C. Christchurch. 1959.
December 11. 1960. June 16, Macarthur J.)

LIMITATION OF ACTION.

Actions against Crown and public and local authorities—Leave
to bring actton out of time granted on condition that statement of
claim should Yollow draft filed with application—Subsequent
application for leave to amend—Principles applicable—Limitation
Act 1950, 5. 23 (2).  The practice of granting leave under s. 23 of
the Limitation Act 1950 to bring an action out of time on con-
dition that the statement of claim in the proposed action should
follow a draft which has been lodged with the application is
amply justified in cases in which leave is granted on consider-
ations of prejudice or justice, but the reasons leading to the
adoption of this practice have much less relevance where leave
is granted on the ground that the plaintiff has been influenced by
mistake or other reasonable cause. It is an added reason in
such a case for the granting of leave to amend that the proposed
amendment has the effect only of abandoning one allegation of
negligence and adding one additional respect in which it is
alleged that the defendant’s system of work was unsafe, when
lack of a safe system has already been alleged in other and
kindred respects. Cooke v. Aucklond Harbour Board (No. 2)
(8.C. Auckland 1959. December 18, 1960. March 1. Turner J.)

MEDICAL PRACTITIONERS.

Infamous conduct in a professional respect-—Sexual relations
between superintendent of hospital and nurse on duty—Powers of
Court on application for removal of name from register— Medical
Practitioners Act 1919-1955 (S.A4.), s. 26. A medical prac-
titioner who was superintendent of a country hospital had
sexual relations with a nurse employed at the hospital on several
occasions and on at least two occasions intercourse took place
on the hospital premises while the nurse was on night duty
and on at least one of the occasions she was the only member
of the staff on duty. Held, that it was open to the Medical
Board of South Australia to deem the medical practitioner
to have been guilty of infamous misconduct in a professional
respect within the meaning of s. 26 of the Medical Practitioners
Act 1919-1955 (S.A.). Hoile v. The Medical Board of South
Australia. High Court of Australia. Dixon C.J., McTiernan,
Fullagar, Menzies and Windeyer JJ. 1960. April 21, 22;
May 27.) (1960) 34 A.L.J.R. 62.

NEGLIGENCE.

Damages—Personal injury—Measure of damages—. o0ss of
Juture earning copacity—Whether assessment to be based on plain-
tiff’s shortened expectation of life or on what should have been his
normal working life.  The plaintiff, & man fifty-two years of
age, was seriously injured in a motor accident for which the
defendants admitted liability.  Before the accident he had
carried on his own business as & master builder. As the result
of the accident he had become & permanent invalid. According
to the medical evidence he would probably live another five
years and. might live ten years. On the question of the damages
to which he was entitled in regard to loss of future earning
capacity. Held : the plaintiff was entitled to be compensated
for what he had in fact lost through the defendant’s negligence,
and, therefore, the period to be considered in assessing damages
for loss of earning capacity was the period during which, apart
from the accident, he might reasonably have expected to work,
not the period of life left to him as a result of the accident. Dicta
of Sresser L.J., in Roach v. Yates ([1937] 3 All E.R. at p. 447)
applied.  Harris v. Bright's Asphalt Contraciors Litd. ([1953]
1 All E.R. 395) not followed.  Richards v. Highway Iron-
Jfounders (West Bromwich) Ltd. ({1955] 3 All E.R. 205) considered,
Pope and Others v. D. Murphy & Son Lid. [BRisTOL AssizEs
(Streatfield J.), June 30, July 1 1959] [1960] 2 All E.R. 873.

OPTION.

Purchase—Option to purchase freehold—Tenant’s option con-
Jerred by tenancy agreement to purchase ‘‘ at any time”’ at fized
price—Term of tenancy agreement a five years’ term—Property
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becoming subject to Rent Restrictions Acts after date of agreement—
Tenant holding over as statutory tenant—Exercise of option while
statutory tenant—Validity. By an agreement dated May 26
1939, the landlord let certain premises to the tenant for the
term of five years from June 1 1939, at the rent of £52 per annum
exclusive, and it was agreed that the tenant should have the
right of option to purchase the freehold * at any time at £675 .
On May 26 1939, the premises were not within the Rent Res-
trictions Acts, but became subject to the Acts later in 1939 by
virtue of the Rent and Mortgage Interest Restrictions Act 1939.
After the term of five years had expired on May 31 1944, the
tenant remained in possession as & statutory tenant under the
Rent Restrictions Acts and. was still in possession when, on June
6 1959, notice in writing was given to the landlord on the tenant’s
behalf of his intention to exercise the option. On the question
of the validity of the purported exercise of the option. Held :
on the true construction of the agreement of May 26 1939, the
words ‘‘ at any time >’ in the option to purchase meant at any
time during the currency of the tenancy created by the agree-
ment, and, therefore, the purported exercise of the right to
option after the expiration of the original term of five years was
invalid. Rider v. Ford ([1923] All E.R. Rep. 562) distinguished.
Longmausir v. Kew [CHANCERY D1vision (Cross J.), June 28 1960.]
[1960] 3 All E.R. 26.

PRACTICE.

Amendment—Leave to bring action granted under Limitation
Act 1950 on condition that statement of claim should follow draft
filed with application—Subsequent application for leave to amend—
Principles applicable. See LIMITATION OF ACTION (supra).

Motion for new trial on ground of misdirection—DNot misdirection
to fail to direct jury that o high standard of care is required from
a maotor driver. In regerd to the duty to one’s neighbour, the
standard is that of the ordinary reasonable and prudent man and,
in the case of a driver of a motor-vehicle, the standard is that
of the ordinarily reasonable and prudent driver having regard
to all the existing particular circumstances of the case. How
much care & particular situation demands is dependent upon
the circumstances and these must be taken into aceconnt by the
jury in deciding what a reasonably prudent driver would have
done or would not have omitted in those circumstances. It
is wrong to direct the jury that the standard is a ‘ high
standard ** or one ‘* very high indeed .  (Decision of Henry J.
[1980] N.Z.L.R. 3819, affirmed.) Russell v. Harris. (C.A.
Woellington. 1960. May 16; July 4. Gresson P. Cleary J.
MoGregor J.)

Particulars—Pleading—Traverse of negative allegation—Nega-
tive pregnant with affirmative allegation—Denial that defendant
 failed to furnish any such particulars without reasonable
excuse '—R.8.0., Ord. 19 . 7, r. 19. In an action for penalties
for failure to furnish particulars of income, ete., to the Special
Commissioners of Income Tax under 8. 22 of the Finance Act,
1922, 8. 42 (10) of the Finance Act 1927, and 8. 232 of the Income
Tax Act 1952, the Crown as plaintiffs pleaded : ‘‘ The defendant
without reasonable excuse has failed to furnish the particulars
required ... within the time prescribed ’. The defendant in
his defence denied ‘* that he failed to furnish any such particulars
without reasonable excuse or that he is liable to any penalty, as
alleged or at all .  Held : further and better particulars of the
defence must be ordered, since the defendant’s denial was a
negative pregnant indicating that he intended to set up an
affirmative case of which the Crown were entitled to have
particnlars.  Dicta of Gooparp L.J., and of StaBie J,, in
Pinson v. Lloyds & National Provincial Foreign Bank Ltd.
([1941] 2 All E.R. at pp. 641 and 644), as applied by HarMANN
J., in Duke’s Court Estates Ltd. v. Associated British Engineering
Ltd. ([1948] 2 All E.R. at p. 140) applied. Inland Revenue
Commisstoners v. Jackson [Court oF ArpEAL (Sellers and Pearce
L.J.J.), June 24, 1960.] [1960] 3All E.R. 31.

PUBLIC REVENUE.

Death Duties (Estate Duty)— Mortgage given for no consideration
—@ift duty paid as on a cash gifti—Mortgage not o deductible
debt—Interest paid during last three years brought into estate—No
deduction for gift duty paid—Estate and Qift Duties Act 1955,
ss. 5 (1) (b), 9 (2) (a), 43 and 66. A directed his accountants
to make an entry in his ledger crediting the sum of £5.000 to
hisson. He then executed a document in which he acknowledged
that he had given to his son the sum of £5,000. This document
was attested by a witness who signed his name and added his
occupation and address. A also executed a memorandum of
mortgage in favour of his son over certain land which he owned.
A then filed with the respondent a gift statement along with
the above-mentioned acknowledgment. Details of the gift were

ghown as * Money *—Consideration nil—value £5,000. Gift
duty was assessed and paid as on & cash gift of £5,000. On
the death of A his executors claimed allowance, as & debt owing
at the date of death, of the principal sum of £5,000 plus accrued
interest to the date of death. The respondent not only dis-
allowed the claim to a deduction but claimed that interest
paid under the mortgage during the three years preceding the
death should be brought into the dutiable estate. In assessing
estate duty no deduction was made in respect of the sum paid
for gift duty. Held, 1. The above-mentioned acknowledgment
was not a deed, the ledger entry and the acknowledgment did
not effect a completed gift, and the mortgage was given for no
consideration. The estate was not therefore entitled to treat
the prineipal sum and accrued interest as a deductible debt.
2. The mortgage was a voluntary contract for the purposes of
8. 43 of the Eastate and Gift Duties Act, the payments of interest
thereunder were dispositions of property in performance thereof
and consequently to be deemed to be gifts. 3. The asset
which attracted estate duty in this case was the land subject
to the mortgage. This land was not * the same property ™ as
attracted the gift duty which had been paid, and the estate
was therefore not entitled to deduct gift duty already paid
from the estate duty assessed. Howken and Another v.
Commissioner of Inland Revenue. 1960.
July 5. Haslam J.)

(S.C. Wanganui.

RECEIVER.

Mortgage set aside in matrimonial suit—Power to appoint
recetver—Divorce and Matrimonial Causes Act 1928, ss. 34, §2.
Where an instrument in question is a mortgage, a receiver may
be appointed under the general powers contained in s. 52 of the
Divorce and Matrimonial Causes Act 1928. Murtagh v.
Murtagh. (S.C. Christchurch. 1959. December 11. 1960.
June 16, Macarthur J.)

TENANCY.

Licensed premises—Compensation payable if tenancy * dis-
continued >’ Actual tenancy terminated but replaced by new ten-
ancy—Tenancy not ** discontinued *>—Compensation not payable.
See LANDLORD aND TENANT (supra).

WILL.

Construction—Direction to convert followed by specific devises
read as power of sale only— Reversionary interests—Includes such
interests as are owned by testator and not reversions created by will
stself. A will placed before the Court for interpretation must
first be read as a whole, and the intention of the testator must, if
possible, be gleaned from such a consideration of it, A will
directed conversion of the estate, directed payment of the income
to the widow with power to supplement the income by advances
from capital and then after giving certain specific devises, dis-
posed of the residue of the estate. Held 1. That, as to read
the direction to convert as mandatory would result in the adopt-
ion of the specific devises and as this would defeat the obvious
intention of the testator, the direction to convert should be
treated only as a power of sale. 2. That technical terms used
in a will should be read in their narrow and correct sense unless
the testator has shown that he has used them in some other
sense. The term * reversionary interests’’ used in the will
therefore referred to reversions which the testator owned at the
time of making his will and did not include reversionary interests
in the testator’s own estate created by the will itself. In re
Motion, New Zealand Insurance Co. Ltd. v. Hargraves and
Another. (8.C. Auckland 1960, April 8; July 4, Turner J.)

WORKERS’ COMPENSATION.

Accident arising out of and in course of the employment—
Anginal pain following severe effori—Effort though severe wnot
unusual—Coror ary infarction about same time—Absence of
causal relationship between infarction and effort.  The plaintiff, a
surfaceman in a coal mine, engaged in a heavy lift on ground
giving a poor footing, felt a sharp, disabling pain. On
other occasions during the pext few weeks he felt similar pain
and on medical investigation of his condition it was found that
he had suffered a cardiac infarction. All medical witnesses
agreed that at the time of the first onset of pain the plaintiff was
suffering from fairly advanced heart disease, including hyper-
tengion. Held : That although the evidence established a
causal relationship between the effort exerted by the plaintiff
at his work ond the pain experienced by him, this did not estab-
lish that the effort caused the infarction of the heart muscle.
The pain experienced was of an anginal nature caused by the
exertion of effort beyond the then capacity of the coronary
arteries.  Greenhill v. Attorney-General. (Comp. Ct. Hamilton
1959 July 9. Wellington 1960, February 4. Dalglish J.)
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The New Zealand CRIPPLED GHILDREN SOGIETY (Inc.)

ITS PURPOSES
The New Zealand Crippled Children Soclety was formed in 1935 to take
up the cause of the crippled child—to act as the guardian of the cripple
and fight the handicaps under which the crippled child labours ;  to
endeavour to obviate or minimize his disability, and generally to bring
withip the reach of every cripple or potential cripple prompt and
efficient treatment.
ITS POLICY

(@) To provide the same opportunity to every crippled boy or girl at
that offered to physically normal children; (b) To foster vocationas
training and placement whereby the handicapped may be made self-
supporting instead of being a charge upon the community ; (¢) Preven-
tion in advance of crippling conditions as a major objective; (d) To
wage war on infantile paralysis, one of the principal causes of crippling;
(¢) To maintain the closest co-operation with State Departments,
Hospital Boards, kindred Societies, and assist where possible.

It is consldered that there are approximately 7,000 crippled children
in New Zealand, and each year adds a number of new cases to the
thousands already being helped by the Society.

Members of the Law Soclety are invited to bring the work of the
N.Z. Crippled Children Society before clients when drawing up wills
and advising regarding bequests. Apny further information will
gladly be given on application,

MR. PIERCE CARROLL, Secretary, Executlve Council.

EXECUTIVE COUNCIL

SIR CHARLES NORWOOD (President), Mr G. XK. HANSARD (Chairman),
SIR JOHN ILoTT (Deputy Chairman), Mr H. E. Youxa, J.P., 8ir
ALEXANDER GILUIES, Mr L. SINCLAIR THOMPSON, Mr ERIC M. HODDER,
Mr WYVERN B. HUNT, Mr WALTER N. NORWOOD, Mr J. L. SUTTON,
Dr G. A. Q. LENNANE, Mr F, CAMPBELL-SPRATT, Mr H. T. SPEIGHT,
Mr S. L. YALB, Mr A, B. MCKENZIE, Mr E. D. THOMAS, Mr H.
HEREWINI and Mr S. 8. P. HAMILTON.

Box 5006, Lambton Quay, Wellington

[9 BRANCHES
THROUGHOUT THE DOMINION

ADDRESSES OF BRANCH SECRETARIES:
(Bach Branch administers its own Punds)

. P.0. Box 2100, Auckland
P.0. Box 2085, Christchurch
P.0. Box 125, Timaru

AUCKLAND .
CANTERBURY AND WEST COAST
SOYTH CANTERBURY .

DUNEDIN .. P.0. Box 483, Dunedin
GISBORNE .. P.0. Box 15, Gisborne
HAWKE'S BaY P.O. Box 877, Napler
NERLSON P.0. Box 188, Nelson

NEw PLYMOUTH .

P 0. Box 324, New Plymouth
NORTH OTAGO .

. P.0. Box 304, Oamaru
P.0. Box 299, Palmerston North

MANAWATU

MARLBOROUGH P.0. Box 124, Blenheim
SOUTH TARANAKI P.0. Box 148, Hawera
SOUTHLAND P.0. Box 169, Invercargill
STRATFORD P.0. Box 83, Stratford
WANGANUI P.0. Box 20, Wanganui
‘WAIRARAPA .. P.0. Box 196, Masterton
‘WELLINGTON P.0. Box 7821, Wellington, E.4
TAURANGA P.0. Box 340, Tauranga

COOK ISLANDS P.0. Box 70, Rarotonga

Active Help in the figit against TUBLRIULOSIS

OBJECTS : The principal objecis of the N.Z, Federa-
tion of Tub losis A iati (Inc.) are as follows :

1. To establish and maintain in New Zealand a
Fed fon of Associat} and persons interested in
the furtherance of a campaign against Tuberculosis.

2. To provide supplementary assistance for the benefit,

comfort and welfare of persons who are suffering or

who have suffered from Tuberculo:h and the de-
dants of such

3. To provide and raise funds for the purposes of the
Federation by subscriptions or by other means,

4, To make a survey and acquire accurate informa-
tiop and knowledge of all matters affecting or ocon-
gomlng the exi and treat t of Tuberculosis.

5. To secure oo-ordination between the public and
the medical profession in the investigation and treat-
ment of Tuberculosis, and the after-care and welfare
of petsons who have suffered from the said disesae,

- A WORTHY WORK TO FURTHER BY BEQUEST OR GIFT

Members of the Law Soctety are invited to bring the work of the Federation before clients
when drawing up wills and giving advice on bequesis. Any further information will be
gladly given on application to :—

HON. SECRETARY,

THE NEW ZEALAND FEDERATION OF TUBERGULOSIS ASSNS. (ING.)

218 D.I.C. BUILDING, BRANDON STREET, WELLINGTON C.1.
Telephone 40-959.

OFFICERS AND EXECUTIVE COUNCIL:

President : C. Meaghen, Welltngton.
Executive : C. Meachen (Chairman), Wellington.

Dr. J. Connor, Ashburton Town and County.
H.J. Gillmore, Auckland.

C. A. Rattray, Canterbury and West Coast.
R. A. Keeling, Gisborne and East Coast.

L. Beer, Hawke’s Bay.

Dr. J. Hiddlestone, Nelson.

A. D. Lewis, Northland.

W. R. Sellar, Otago. A. S. Austin, Palmerston North.
L. V. Farthing, South Caniterbury.
C. M. Hercus, Southland.
L. Cave, Taranaki.
A. T. Carroll, Wairoa.
A. J. Ratliff, Wanganui.
Hon. Treasurer : H. H. Miller, Wellington.
Hon. Secretary : Miss F. Morton Low, Wellington.
Hon. Solicitor : H. E. Anderson, Wellington.
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Invest in a B.N.Z.

INTEREST BEARING DEPOSIT

An Interest Bearing Deposit at the Bank of
New Zealand provides a regular income for POINTS WORTH REMEMBERING :
you with absolute security. Interest com-
mences from the day you make the deposit,
and can be credited to your B.N.Z. Cheque
Account, if you wish. Interest Bearing
Deposits can be arranged at any Branch or . L )
Agency of the Bank of New Zealand. @ Any private individual, club or profit-earning

@ Interest paid half yearly.

@ Interest can be credited to an account, paid by
cheque, or in cash, as desired.

@ No limitation on amount of money invested.

cozcern can invest in a B.N.Z. Interest Beating
Rates of Interest: Deposit. @
31% per annum for 24 months
319% per annum for 12 months BANK
239, per annum for 6 months e

2% per annum for 3 months

BANK OF NEW ZEALAND

10.0E The Dominion’s LEADING bank witk more than 380 Branches and Agencies in New Zealand.

FUOILIILY COYERYED

Norwich Union Life Insurance Society policy-holders are fully
covered by the Society’s total funds now exceeding £190,000,000,
which amount is required to ensure the payment of future benefits under
existing policies. All funds and surpluses belong solely to the policy-holders.
Funds invested in New Zealand assets actually within New Zealand are now
greater than £6,000,000. This sum exceeds the actuarial liabilities under policies
held by New Zealanders.

Wisdom distilled from long experience
of insurance service is the hall mark of
the Norwich Union, and more and
more New Zealanders are consistently
availing themselves of it.

Head Office for N.Z.—

Corner Featherston & Johnston Streets,
Wellington.  Branches, Sub-Offices
and Representatives throughout New

LIFE INSURANCE SOCIETY

ENTIRELY MUTUAL
FOUNDED IN 1808
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Accident arising out of and in the course of the employment—
Coronary disease—Effort persisted in after onset of warning
anginal pain and followed by death—— Death due to accident arising
out of and in course of employment. A person working in & coal-
mine shovelling coal on to a conveyor belt complained of pain in
his chest at approximately 9 a.m., 9.15 am. and 9.30 a.m. He
continued at work until about 9.45 a.m. when he reported tf at he
was too ill to continue at work, and obtained permission from
the deputy to leave the mine. He was later found in a state of
collapse about ten minutes’ walk from where he was last seen by
the deputy, and he died of heart-failure at akout 11.45 a.m.
Held : That although the deceased was shown to have been
suffering from advanced coronary disease, his failure to take
notice of the warning anginal pain felt at 9 e.m. and kis per-
sistence in effort at work after that time cause a change in his
heart which led to his death. His death was consequently due
to an accident which arose out of and in the course of his em-
ployment. Taituha v. Attorney-Generel. (Comp. Ct. Hamilton
1959. April 16. Wellington 1959. December 9, Lalglish J.)

Assessment of compensation—Compensation for death—Basis
of calculation when maximum rate of compensation changed

during period of 274 weeks from date of death— Workers’ Compen-
sation Act 1956, s. 11 (1) (a). 'The rights to workers’ compen-
sation of the dependants of a worker who has died as the result
of an accident arising out of and in the course of his employment
accrue and are enforceable immediately on his death. Under
8. 11 (1) (a) of the Workers’ Compensation Act 1956 the total
dependants of such a worker are entitled to receive a sum
equal to the aggregate of weekly payments of compensation at
the prescribed maximum amount for 274 weeks and that period
of 274 weeks commences from the date of death. If during
that period of 274 weoks the maximum rate of compensation
is altered, that alteration must be taken into account in
calenlating the exact amount of compensation due, and the
calculation should be made on the basis of weekly compensation
from the date of death to the date on which the alteration comes
into force at the maximum weekly rate payable during that
period, plus compensation for the balance of the total period
of 274 weeks at the new maximum weekly rate payable under
the amending order. Public Trustee v. Christchurch City
Corporation. (Comp. Ct. Christchurch. 1960. June 14, 15
July 4. Dalglish J.)

PERSONAL.

The Chief Justice, Sir Harlod Barrowclough, resumed
his seat on the Bench in the last week in August after
& period of illness in hospital.

* * * * *

Mr W. E. Leicester and Mr R. B. Cooke, both of
Wellington, returned to New Zealand from London in
the second last week of August after appearing in the
Truth (N.Z.) Lid. v. Holloway appeal before the
Judicial Committee of the Privy Council. ~Mr Cooke
appeared for the appellant company and Mr Leicester
for the Minister of Industries and Commerce (Mr
Holloway).

* * * » *

Mr W. R. Birks, of Wellington, has been appointed
by the New Zealand Law Society as a member of the
New Zealand Council of Law Reporting to fill the
vacancy caused by the resignation earlier in the year
of Mr A. M. Cousins.

* * * * *

The Public Service Commission at the end of August
announced. the appointment of two assistant secretaries
of the Justice Department. They are Mr K. Menzies,
director of the penal division of the department and its
acting secretary during the absence overseas of Dr J. L.
Robson, and Mr C. L. Cutler, chief administrative
officer to the department. Mr Menzies will be in
charge of the penal division, probation service and
prison industries, and within Mr Cutler’s jurisdiction
will come the Courts division, lands and deeds, the
Registrar-General of Births and Deaths, registration of
aliens, the electoral office and the patents office.

* * * * %*

The death occurred in Gisborne on July 20 of Mr
John Stewart Wauchop, aged 80, who practised in
Gisborne from 1916 to 1950. In 1917 Mr Wauchop
joined the firm of Messrs Rees, Brothers and Bright
(now Wauchop, Kohn & McIntyre) and was later joined
for a short period by the late Louis Carey Parker.
Mr Wauchop was an outstanding swimmer and was
made a life member of the New Zealand Surf and
Swimming Association and also gave outstanding

service 1o Rugby Football in the district. It was due
largely to his efforts also the memorial was erected on
the Kaiti foreshore to mark the landing of Captain Cook,

* * * * *

Mr Malcolm James Imlay LL.B., of Invercargill,
died on July 26 at the untimely age of thirty years.
He was the eldest son of Mr J. G. Imlay M.A., LL.B,
who was on the staff of the City Solicitor, Wellington,
in 1920-1922 and then commenced practice in Invercar-
gill, first on his own account, and later with Mr E. H. J.
Preston, they practised as Messrs Imlay and Preston.
Mr J. G. Imiay retired in March, 1958. Mr M. J. Imlay
studied at Otago University, and was a law clerk with
Messrs Brugh, Calvert, and Barrowclough (Dunedin),
and later with Messrs Baylee and Brunton (Dunedin).
He was then employed by Messrs Imlay and Preston
until his death.

* * * 3 *

A function was tendered in the County Club, Hastings,
on August 4 by Mr E. J. W. Hallett’s partners to signalize
his withdrawal from active practice after fifty-three
years. The whole of the Hastings Bar was present, with
representatives of the Justice Department and the
Police. In addition the Hawke’s Bay District Law
Society was represented by the President (Mr W. A.
McLeod) and Mr H. W. Dowling. Mr I. T. Heath,
who presided, referred to the fact that Mr Hallett had
been an adornment to his profession and was still
every bit as much a student of the law as he must
have been when he embarked on practice. Messrs
E. L. Commin, E. T. Gifford and L. J. Mackersey
recalled the happy association that they had had with
Mr Hallett over the years, and agreed that he had
invariably been a practitioner whose word was his
bond. Mr J. H. von Dadelszen then made a presenta-
tion to the guest of honour, and Mr Hallett replied.
He stated that the law was not the leisurely profession
that it had been when he first commenced practice,
and that he looked back with pleasure to the days when
he could claim mastery of all the Acts in the Statute
Book. In particular, he regretted the fee simple title,
being quite certain that no such thing existed any
longer. He expressed delight at the opportunity
given him to say farewell to all his friends in Hastings,
and promised to keep a friendly eye on the doings of
the profession in his retirement.

L————



310

NEW ZEALAND LAW JOURNAL

September 6, 1960

ANSWERING REQUISITION FROM
THE STAMP OFFICE.

There is a legend in the Stamp Office that once upon
a time in New Zealand there was a senior officer of
that Department who on his retirement from Her
Majesty’s service sought a position in a solicitor’s office
to the intent that his rather meagre pension might be
thereby augmented appreciably, and lo and behoid the
first day of his employment in the solicitor’s office he
was shown a list of requisitions from the Stamp Office
which the senior partner with a twinkle in his eye asked
him to be good enmough to reply thereto. On looking
at them he recognized them as being one of his last
pieces of official work. History does not record what
gort of job he made of the answers, but the universal
opinion in the departmental circles of those rather distant
days was that he was hoist with his own petard. I
hope my readers will not miss those words “ of those
rather distant days ™, lest some of them should think
that I was the gentleman from the Stamp Office who
was hoist with his own petard. However, I have
troubles of a different nature. Sometimes these days
when I attempt to answer a requisition from the Stamp
Office an officer there politely points out that my answer
does not appear to agree with a passage to be found
at page so and so of the latest edition of Adams on
Estate and Gift Duty Law.

In an early number of this Journal there will be
found a most interesting and humorous article intituled,
“ Dickens and the Law ”, by W. G, Wakelin. Readers
of this Journal who are lovers of the great author, while
enjoying his stories, may not have given much attention
to the manifold matters of a legal nature mentioned
in his books or the multitude of persons connected with
the law used by him as characters therein. Moreover
the author’s profound knowledge of the law as it was
in his day may not be fully appreciated by the average
reader . . . David Copperfield is rich in legal characters
with the author himself appearing as an articled clerk
to Mr Spenlow, who had the mysterious partner.* The
name of the mysterious partner was Jorkins. They
practised at Doctors Commons. Dickens also shows in
his books that he had a good knowledge of the various
Government Departments with whom lawyers came
into contact in those days. There was, for example,
the Stamp Office, which apparently at that time also
did work of a matrimonial nature. David got married.

According to that well-known Auckland wit, the late
Mr Bryce Hart, a similar pleasant state of affairs
existed in a legal back-wash in New Zealand until

* In the course of his article (1934) 10 N.Z.L.J. at p. 225
Mr Wakelin states :

Here is a description of a law writer’s office given many
years ago by an old clerk whose memory went back to
Dickens’s time. There were no typewriters in those days
and all documents and Court papers were engrossed by hand.
Many copies of one document might be required at once.
Therefore the law writer had always available from six to
& dozen clerks who were paid a penny a folio for their
engrossing. As work came in spasmodically, the clerks did
not keep regular hours at the office. 'When wanted, the
law writer blew a whistle. The effect of this was to cause
a number of clerks to come tumbling out of the nearest
public houses ready for their next job. They earned about
ninepence per hour, but as their principal article of diet
seemed to consist chiefly of strong ale which was only one
penny per pint, it is probable that they subsisted quite easily
and very agreeably.

about 1920. 1In (1951)27 N.Z.L.J. at p. 276 (recording
the Demise of the Deeds System) he is reported as

saying :

“1 shall always have happy memories of those
dear old gentlemen known as recorders, and of their
copperplate writing as they copied the various deeds
into their large books. They were scrupulously
careful in their work, and paid great attention to
detail. They exhibited what I would call the true
spirit. 1 know this, because I have smelt it in
their very breaths. They have long since gone to
meet their Redeemer, taking with them in each case,
I assume, an equity of redemption.

“There are the names in the sweet old visionary
connexion. David Copperfield and Dora Spenlow ;
and there, in the corner, is that Parental Institution,
the Stamp. Office, which is so benignantly interested
in the various transactions of human life, looking
down upon our Union ; and there is the Archbishop
of Canterbury invoking a blessing on us in print,
and doing it as cheap as could possibly be expected.”

Those of us who have read David Copperfield
remember Barkis who in the earlier chapters of the
book was ““ willin ”’, and whom Peggotty in due course
married.” As a husband he was extremely parsi-
monious in money matters, but about half-way through
the book he departs this world, leaving Peggotty a
nice little nest-egg. She puts the estate re Barkis
deceased into the hands of Messrs Spenlow & Jorkins,
and David does most of the work of administering the
estate, which appeared to have consisted wholly of
personalty. David relates :  Taking the management
of Peggotty’s affairs into my own hands, with no little
pride, I proved the will, and came to a settlement with
the Legacy Duty-office, and took her to the Bank, and
soon got everything into orderly train . Not very
much different after all from the death duty procedure
existing to-day in New Zealand. The Stamp Office
must have issued requisitions as its New Zealand
counterpart does today, and the visit to the Bank must
have been for the production of the probate. * Peg-
gotty’s business, which was what we used to call
‘ common-form ’ business ”’ in the Commons (and very
light and lucrative the common-form business was),
being settled, I took her down to the office one morning
to pay her bill . The business is perhaps still fairly
lucrative, but owing mainly to requisitions from the
Stamp Office it cannot always be called light. In any
case in Dickens's day there was no notional estate to
worry about. Messrs Spenlow & Jorking would not
have had to prove to the Stamp Office for example,
that old Barkis had never made any gifts, although
no doubt Peggotty would have had strong views on
that point, as indeed many of our clients and our wives
have today.

The present Departmental practice in New Zealand
of issuing requisitions and that of some solicitors in
forwarding a covering letter with the accounts filed,
in anticipation of requisitions, is mentioned ‘(with
apparent approval) by Callan J. in Commissioner of
Stamp Duties v. Wallace [1942] N.Z.L.R. 241 ; [1942]}
G.L.R. 174,
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*TOM THOUGHT A MORTGAGE
REPAYMENT POLICY WAS ENOUGH
TO LOOK AFTER MARY ”

O you, like Tom, feel that all the life ingur-
ance you need is a mortgage repayment
policy? You know, if something happens to the
breadwinner before his children are ready to leave
school, the lack of a steady income can mean a
disastrous drop in his family’s standard of living.
You can protect your family now at a cost of not
many shillings a week with a National Mutuail
“Income Continuation” Policy. This means that,
no matter what, your family is assured of a steady
income during the “growing” years, to help pay
for the sort of education you wanted the children
to have, to ensure that your wife does not have to
go to work to make ends meet. Don't put it off
any longer!

r— e s st e SEND THIS COUPON NOW

5
| The National Mutual Life Association, |
| Box 1692, Wellington. |
THE

| |

|

|

[

]

NATIONAL MUTUAL |

Please send me more details on your Income
Continuation Plan,

NAME
ADDRESS

ASSOCIATION OF AUSTRALASIA LYD.
(inc. in Aust., 1869)

I

UNITED Help relieve

DOMINIONS the misery
CORPORATION of Leprosy
(South Pacific) Limited through the

Mission to Lepers
| p
(inclt;l'[i'n.;tfssocxﬁisfgrtnianies) ANNUAL CASH

£1,750,000 APPEAL
FINANCE NOwW

for Industry and Trade ON !

Facilities for Hire Purchase Finance Send your gift to;—
Wellington + Auckland « Hamilton The Mission to Lepers (N.Z.)

Christchurch « Dunedin
Sac. for N.Z.: Rev. Murray H. Feist, 43 Mt. Eden Rd., Auck.,

Representatives throughout New Zealand , 1 Field Secs.: Rev. A. ). Jamieson, Rev. J. C. Christie.
9|

L—-——
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LEPERS’ TRUST BOARD

INCORPORATED

Patron.
His Excellency
SIR KENNETH MADDOCKS
K.C.M.G

Governor of Fiii
Chairman:

A. S. GEDDES, Esq.
Barrister and Solicitor

Secretary:
f. ). TWOMEY, M.B.E, )P
Telephone 76-346
115 SHERBORNE STREET
Christchurch, N.1. N.Z.
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A BEQUEST

May we suggest to you that in pre-
paring your Will, outside of dis-
charging your family responsibilities,
there are few better ways of disposing
of your estate than a bequest in
favour of the lepers of the South
Pacific. There is now no tax on gifts
made in a person’s lifetime.

Form of Wequest

| give and bequeath to the Lepers'
Trust Board (Inc.) whose registered
office is at 115 Sherborne Street,
Christchurch, N.Z., the sum of

Upon Trust to apply for the general
purposes of the Board and | declare
that the acknowledgment in writing
by the Secretary for the time being
of the said Lepers’ Trust Board (Inc.)
shall be sufficient discharge of the

Legacy 133

LEGAL ANNOUNCEMENTS
Continued from page 3.

An opportunity exists in a Hamilton practice for a clerk
to specialize in conveyancing. Applications are invited
from those who have recently gqualified but age or absence
of qualifications are not necessarily objections, and the
duties can be formulated to suit the successful applicant.
All applications will be treated as confidential. Apply to :

No. 109,

¢jo C.P.O. Box 472, WELLINGTON.

FOR SALE BY TENDER
Law Library and Office Chattels and Furniture

The Public Trustee invites tenders for the purchase of
the following :

(a) The books of a Law Library as listed and annexed

to the Conditions of Sale by Tender ;

(b) Forms and stationery relating to a defunct legal
practice at Helensville, and the right to take over
the custody of files, deeds and documents relating
thereto, but subject to the rights of clients in
respect thereof ;

Office chattels and furniture enumerated in the
list of furniture annexed to the Conditions of Sale
by Tender.
Any tenderer may tender for any of the lots separately,
or for any two or more of the lots together.
Conditions of tender may be inspected at, and any
further particulars obtained from, the Public Trust
Offices at Auckland and New Lynn.
A deposit of £10 per centum of the amount of the purchase
price tendered must accompany each tender. The
highest or any tender will not necessarily be accepted.
Tenders close a 4 p.m. on 3rd October 1960 at the office
of the District Public Trustee, Auckland, to whom
tenders are to be addressed, enclosed in sealed envelopes
and marked ‘ Mrs I. MacLean——Tender for Purchase of
Law Library, ete.”.

J. F. Cosarovz,

District Manager, Public Trust OQffice,

NEw Ly¥YNN,

(c)

The Wellington Society for the Prevention
of Cruelty to Animals (Inc.)

A COMPASSIONATE CAUSE: The protection of animals
against suffering and eruelty in all forms.

WE NEED YOUR HELP in our efforts to reach all
animals in distress in our large territory.

Our Society : One of the oldest (over fifty years)
and most highly respected of its kind.
‘“We help those who cannot help
themselves,”

Animal Free Ambulance, 24 hours a
day, every day of the year.
Inspectors on call all times to
investigate reports of cruelty and
neglect.

Veterinary attention to animals in
distress available at all times.
Territory covered: Greater Wel-
lington area as far as Otaki and
Kaitoke,

Our costs of labour, transport, feed-
ing, and overhead are very high.
Further, we are in great need of new
and larger premises.

Our Policy :

Qur Service :

Our Needs :

GIFTS and BEQUESTS Address :
The Secretary,
P.O. Box 1725,

GRATEFULLY RECEIVED
. WEeLLINGTON, C.1.

SUITABLE FORM OF BEQUEST

I GIVE AND BEQUEATH wunto the Wellington
Society for the Prevention of Cruelty to Animals (Inc.)
the sum of £, Jree of all duties and I
declare that the receipt of the Secretary, Treasurer, or other
proper officer of the Society shall be a full and sufficient
discharge to my trustees for the said sum, nor shall my
trustees be bound to see to the application thereof.

—-‘L
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The Department now issues to practitioners a very
thorough questionnaire, hoping that the answers thereto
will accompany the accounts. A copy of the question-
naire now issued by the Department will be found in
the 1960 Supplement to my book on the Law of Estate
and Gift Duties in New Zealand. In practice I find
it most convenient to interview as soon as possible
after deceased’s death a relative of the deceased in the
expectation that he may be able to answer most, if not
all, of the questions. Alternatively, a business associate
of deceased or perhaps his accountant may be able to
render useful assistance in this connection. If this
procedure is adopted, the work of compiling accounts
may be considerably lightened and the number of
requisitions reduced to the absolute minimum.

I furnish herewith precedents, being statutory decla-
rations furnished to the Stamp Office at its request
to establish a set of facts set up by the taxpayer.

As to Precedent No. 1, it emanated from a requisition
as to the beneficial ownership of a sum of money held
in the Post Office Savings Bank for many years in the
name of the wife who had predeceased her husband.
As Precedent No. 1 was not in itself satisfactory to the
Department, ; it was followed up by Precedent No. 2:
this too was supported by the surrounding circum-
stances : the family furniture and matrimonial home
were owned jointly and when the spouses had desired
to acquire a motor-car moneys for that purpose were
withdrawn from the Post Office Savings Bank, and
the car licensed in their joint names. In support of
the “ joint purse ’ submission the following cases were
cited : Thomson v. Thomson (19511 N.Z.L.R. 1047 ;
Fenton v. Inland Revenue Commissioners [1957] N.Z.
L.R. 564, 572, and Fribance v. Fribance [1957] 1 All
E.R. 357. ‘

When a husband puts or permits property or money
to be put into the sole name of his wife, there is a
presumption that he intended to make a gift of that
property or money to her but that presumption may
be rebutted by admissible evidence to the contrary.
A New Zealand case, where that presumption was
successfully rebutted by the taxpayer, is Milne v.
Commissioner of Stamp Duties [1959) N.Z.L.R. 566,
570, 571.

Precedent No. 3 arose out of a requisition as to the
beneficial ownership of a piano which was in the
matrimonial home as at the date of deceased’s death
the deceased being the husband. The facts are set
out in the declaration, and the following authorities
were cited in support thereof : Jenkin v. Commissioner
of Stamp Duties [1949] G.L.R. 65, 66; 33 Halsbury
2nd ed. para. 253, page 152; Hammond v. Inland
Revenue Commissioners [1956] N.Z.L.R. 690, 694. The
taxpayer successfully set up that deceased and her
husband were beneficial owners of the new piano in
the respective shares contributed by each to the purchase
thereof.

As to the mode of making a gift of a piano, see the
interesting and informative judgment of North J. in
Williams v. Williams [1956] N.ZL.R. 970. Apart
from a gift effected by way of a deed, in order that
there should be a valid gift of a chattel inter vivos, three
things are necessary ; (1) the expression of the intention
of the donor to make a gift ; (2) the assent of the donee
to the gift ; and (3) the actual or constructive delivery
of the chattel to the donee. Even in the case of a
gift to a member of the donor’s family, there must be
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some overt act on the donor’s part which can be treated
as evidence of the delivery of the subject of the gift
to the donee. The case is particularly useful as showing
what is and what is not construetive delivery.

Precedent No. 4 deals with a more common type of
transaction. Where property is put into the name of
a married woman the Department usually requires
evidence by statutory declaration as to the source of
the purchase money, if the transaction is by way of
sale. That is because in order for liability to gift
duty to arise, it is not always necessary that a deed
or other written evidence be executed or signed: a
gift of a sum of money for instance may be made by
the donor handling the money to the donee. Whatever
requisitions the English Stamp Office in Dickens’s time
was accustomed to make, it certainly would not be
concerned with gifts in death duty matters. In Pre-
cedent No. 5 the facts were more complicated and the
Stamp Office requisition read: Kindly forward a
declaration by C. D. setting out the date of the advance
and the circumstances of the loan and the dates of
repayment. Please forward any documentary evidence
of the loan.

PRECEDENT NO. 1.

IN SuPPORT OF 4 CrAIM BY HUSBAND TO A BENEFICIAL INTEREST
N His Wire’s BANE ACCOUNT.

In tHE EsTaTE of A. B. late of the City of
Waellington in the Dominion of
New Zealand, Married Woman,
Deceased.

I, C. D. of Wellington, Railway Porter, do solemnly and
sincerely declare as follows :

1. I am the Husband of the abovenamed deceased.

2. For all our married life I kept a very small Bank Account
which was rarely used.

3. All the family moneys with the exception of a few shillings
a week for my expenses were paid into my wife’s Bank Account.

4. My wife did not work or have any income or earnings
during our married life. All the income therefore banked into
my wife’s Account represented the balance of my earnings
after paying household and current expenses.

5. The Ford motor car was paid for from my wife’s Bank
Account. The car was registered in the joint names of my
wife and myself and has always been so registered. It was
purchased on the 1st September 1959 for £850 which amount
was paid in cash by cheque from my wife’s Savings Bank
Account.

AND I make this sclemn declaration conscientiously believing
the same to be true and under and by virtue of the Oaths and
Declarations Act 1957.
DecLarep at Wellington this
rrrrnrrABY OF s 1960 before
me : C. D.

E. F.
[ A Solicitor of the Supreme Court of New Zealand.]

PRECEDENT NO. 2.
SuPPLEMENTING PrRECEDENT No. 1.
In tHE EstatE of A. B. late of the City of
Wellington in the Dominion of
New Zealand, Married Woman,
Deceased.

I, C. D. of Wellington, Railway Porter do solemanly and
sincerely declare as follows :

1. That the income banked into my Wife's account was at
all times intended to be held by us as in the nature of a Joint
Purse and that no payments made therein were ever intended
to be an absolute gift of all such moneys to my Wife. The
said moneys were always so regarded by my wife and myself
as being beneficially owned by us jointly.

A¥Dp I make this solemn declaration conscientiously believing
the same to be true under and by virtue of the Oaths and
Declarations Act 1957,
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DecLARED at Wellington this
............ day of..........1960 before C. D,

me :
E. F.
[ A Solicitor of the Supreme Court of New Zealand.)

PRECEDENT NO. 3.
IN SuPPORT OF A CramM BY DECEASED’S WIFE TO A BENEFICIAL

INTEREST IN A Prawo.
In THE MaTTER of the Estate and Gift Duties

Act 1955
AND
IN THE MATTER of the Estate of A. B. Deceased :
1, C. D. of Lower Hutt, widow, do solemnly and sincerely
declare as follows :

1. T am an executrix in the abovenamed estate and the widow
of the said A. B., Deceased.

2. When I was a child many years ago my parents purchased
a piano: I studied music and was taught to play the pieno,
and I habitually practised on the said piano.

3. When I married deceased my parents gave me the said
piano as a wedding gift and it was shifted to our matrimonial
home. I continued to play the said piano for my own pleasure :
my husband did not play the piano.

4. In 1957 my husband and I decided to purchase a new
piano. We eventually purchased a new piano for the sum of
£198, from Piano Importers, Wellington, trading in my said
piano as part payment of the purchase price.

5. We were allowed the sum of £70 as a trade-in balance in
respect of my said piano and my husband paid the balance
(£128) of the purchase price for the new piano.

6. In so contributing the said sum of £70 towards the purchase
of the new piano I never intended in any way to make a gift
to my said husband, and I feel sure that my husband never
looked upon the transaction as in anyway constituting a gift
from me to him.

7. Since the purchase of the said new piano I have played it
for my own pleasure and entertainment.

8. So far as the voucher from the said Piano Importers show s
that the purchaser of the new piano was my husband, that
was the more convenient business course to pursue, as it was
my husband who gave the cheque for £128, the balance of the
purchase price.

AnD I MaxE this solemn declaration conscientiously believing
the same to be true and by virtue of the Oaths and Declaration
Act 1957.

DecLargp at Woellington by th
said C. D. this.... day of..in
1960 before me :

E. F.
[ A Solicitor of the Supreme Court of New Zealand.)

PRECEDENT NO. 4.
DECLARATION AS TO SOURCE OF PURCHASE MoNEY,

In THE MATTER of the Stamp Duties Act 1954
and the Estate and Gift Duties
Act 1955
AND
IN THE MATTER of a certain Memorandum of
Transfer from A. B. to C. D.
of Wellington, Waterside Worker
and E. F. his wife affecting the
land in Certificate of Title
Volume Folio.
I, E. F. wife of C. D. of Wellington, Waterside Worker, do
solemnly and sincerely declare as follows :
1. That the said C. D. and I this declarant are the transferees
named and described in the Transfer above mentioned.
2. That the purchase money £2,850 mentioned in the said
transfer was satisfied as follows :
(a) By raising a first mortgage for £1,750 from The-Company
Limited.

(b) By raising a second mortgage for £200 from G. H. of
Wellington, Insurance Manager.

(¢) By a cash payment of £900.

3. The source of the said cash payment of £900 was as follows :
[Set out here source.}

Axp I make this solemn declaration conscientiously believing
the same to be true and under and by virtue of the Oaths and
Declarations Act 1957,

DecrarEp at Wellington by the
said E. F. this...... day Of..n E. F.
1960 before me :

1. Jd.
[ 4 Solicitor of the Supreme Court of New Zealand.}

PRECEDENT NO. 5.

Ix Suprort oF A CLaIM BY A SoN BY WAY OF LOAN OVER A
House PrOPERTY OWNED BY HIS FATHER
Ix THE Esrate of A. B, late of Hamilton, in
the Dominion of New Zealand,
Retired Draper, Deceased.

I, C. D. of Hamilton, Builder, do solemnly and sincerely
declare as follows :

1. T am a son of the abovenamed deceased.

2. Prior to 1948 my father owned vacant land at Cambridge
being 32 perches more or less being part [set out here official
description of land] and being all the land in Certificate of
Title Volume Folio Auckland Registry. It was decided by
my late father and my sister and myself that a bach would be
erected on the said land and that the bach at a later stage would
be converted into a house. I purchased materials for the building
of the bach expending approximately £450. My father purchased
materials at a cost of approximately £200. Building work
was carried out by myself, by my father and by my sister.
By reason of my experience as a builder and my physical ability,
the vast amount of the work was done by me. The bach took
approximately ten months to build.

3. After the completion of the bach, we built first a shed,
then we fenced the section, and then we built a motor garage.
All materials were purchashed by me, the cost being approxi-
mately £150. ‘

4. Over the next two to three years, materials were acquired
by me and paid for by me to enable us to add on to the bach
and build a home. The total cost of materials acquired during
this time and during the building of the rest of the house and
paid for by me, was approximately £900. The building of the
finished house took approximately another three years. The
work was done by the three of us as indicated above.

5. No payment for labour or services rendered by me was
made or was expected.

6. Upon the final completion of the work, it was arranged
that my father would secure the repayment to me of the moneys
expended by me as detailed above and totalling the sum of
£1,500 by executing a mortgage over the said parcel of land.

7. At all stages of the undertaking it was acknowledged
that I was to be reimbursed by my father for amounts expended
by me. Upon completion of the work, it would have embarrassed
my father to have paid in cash and the mortgage was taken
a8 security for this debt.

8. Vouchers for all materials supplied by me were handed
to my then Solicitors, Messrs . . . That firm is now unable to
find the vouchers and state they were returned to me. I have
no recollection of having the vouchers returned to me.

AND I make this solemn declaration conscientiously believing
the same to be true and under and by virtue of the Oaths and
Declarations Act 1957,

DECLARED at Hamilton by the said
C. D. this..... day of... 1960
before me :

B. F.
[ A Solicitor of the Supreme Court of New Zealand.
E. C. Apams

Legal Aid—Costs—The Attorney-General was asked
whether he was aware that in a recent lawsuit [ dufen
v. Rayner [1960] 1 All E.R. 692] costs of £45,000 would
have to come from public funds since the claimant was
legally aided. In a written reply the Attorney-General
stated that, as the costs incurred by the plaintiff in that
case had not yet been taxed, it was not at present possible

to say how much would be paid out of the Legal Aid
Fund in respect of them. There was no reason for
thinking that the application for aid in the case was not
examined with sufficient care, The Judge said
that no criticism could be made of the Com.
mittee for granting certificate, (1960) 110
L.J. 337.
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IN PARLIAMENT.

To the end of July little progress had been made
with the session’s legislative programme, the attention
of the House being concentrated on the Address-in-Reply
Debate, the delivering of the Budget, and the opening
of the Budget Debate, and the usual debates on two
Imprest Supply Bills.

The Nelson Railway Authorization Bill was one of
the highlights of the session to date, being put through
all stages at the one sitting which extended over some
twenty-two hours.

The Acts passed to the end of July comprised only
the two Imprest Supply Acts and the Nelson Railway
Authorization Act.

One controversial matter was the Controller and
Auditor-General’s Report, referred to from both sides
of the House on several occasions. The matter has
been fully ventilated in the daily press and calls for
no comment from us.

Bills now before Parliament are the following :

Animals Protection Bill

Broadcasting Amendment Bill

Cheques Bill

Chiropractors Bill

Coal Mines Amendment Bill

Crimes Bill (as reported from the Statutes Revision
Committee)

Criminal Justice Amendment Bill (as reported from the
Statutes Revision Committee

Domicile Bill

Education Amendment Bill

Electoral Amendment Bill

Fertilizers Bill

King George the Fifth Memorial Children’s Health Camps
Amendment Bill

Manapouri-Te Anau Development Bill

Municipal Insurance Bill

Napier High School Amendment Bill

Police Offences Amendment Bill

Political Disabilities Removal Bill

Public Safety Conservation Amendment Bill

Rabbits Amendment Bill

Republic of Ghana Bill

Stock Remedies Amendment Bill
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Summary Proceedings Amendment Bill (as reported from
the Statutes Revision Committee)

and a number of local Bills.

The last report to Parliament of the recently retired
Secretary for Justice contains a passage which will
not be relished by Judges and Magistrates and which
would have been better omitted. After expressing
himself as dissatisfied with the rate of progress in penal
reform and voicing the opinion that too many people
were sent to prison unnecessarily, the report continues :

“1 am sure that there could be a reduction in the
use of prisons as a means of crime control. One
still reads of members of the Judiciary saying that
having regard to the offence ‘There is no other
alternative than imprisonment’. Of course there is
in some cases, but there is an ingrained prejudice
about some offences—for instance—theft as a
servant '

“1 will not write about the dubious value of im-
prisonment as a ‘deterrent’. It depends so much
on the individual and most offenders do not think
of consequences. Indeed, I fear that some offenders
are punished beyond their personal deserts merely
to discourage others—who are not thereby deflected
from their crime. What is certain is that the deter-
rent effect of prison can neither be measured nor
proved.”

It does not lie in the mouth of a Government official
writing from his office chair to criticize the sentences
imposed by Judges and Magistrates who reach their
decisions with detailed knowledge of the facts of the
case, the background of the offender, a full appreciation
of the purposes of punishment, and the extent to which
such purposes are likely to be achieved by a particular
sentence in a particular case.

The function of the head of the Justice and Prisons
Departments is surely to carry into effect the sentences
imposed by the Courts and not to set himself up as an
expert in a subject upon which the Judiciary is far
better qualified than he is.

A Dog’s Evidence.—“ As Lord Alverstone C.J., said
in B. v. Laycock (1911) 6 Cr. App. R. 209 : ‘ A question
of identification is essentially one for a jury to decide ’,
and he added that a conviction should not be set aside
unless the Court is convinced that there was no evidence
upon which the jury could properly have acted. This
principle was applied in R. v. Gilling (1916) 12 Cr.
App. R. 131, where the substantial contest was on the
question of identity and the Court of Criminal Appeal
found that there was evidence on which the Judge was
bound to leave the case to the jury, and which justified
the jury, if they believed the evidence for the pro-
secution, in convicting. The jury did convict, but as
their Lordships allowed further evidence to be called
which emphasized the unreliability of the evidence of
identification of the accused, they thought that the
only safe course was to quash the conviction. Yet
another question of identity arose recently in the course
of an appeal to the Scottish Court of Criminal Appeal.
The appellant had been convicted of breaking into a
house with intent to steal and he contended that the
sheriff should not have accepted evidence that an
Alsatian tracker dog had picked up a scent from carpets

in the house and followed it to a temement property
in which the appellant was found. Their Lordships
dismissed the appeal, although they did not think that
any general ruling could be laid down as to the value
of tracker dog evidence as it was a question of the
circumstances of each particular case. Lord Thomson,
the Lord Justice-Clerk, said that the evidence as to
what the tracker dog did had to be weighed along with
the other evidence which had been brought before the
Court, In the case with which they were then con-
fronted the other evidence had ‘cast a sinister light’
upon the appellant’s conduct and, taken in conjunction
with the evidence relating to the tracker dog’s behaviour,
his Lordship thought that it amply justified the con-
viction. It is firmly established that evidence of
identification may be given by photographs (R. v.
Dwyer and Ferguson [1925) 2 K.B. 799), handwriting
(B. v. Smith (1909) 3 Cr. App. R. 87), fingerprints

-(B. v. Castleton (1909} 3 Cr. App. R. 74), or by voice

(R. v. Keating (1909) 2 Cr. App R. 61), but, so far as
we are aware, this is the first occasion on which the
evidence of a tracker dog has been accepted by a
superior Court.”’—104 Sol. Jo. 394,
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LAW REPORTS AND LAW REPORTING.

I1. The New Zealand Scene.

While law reporting in England was moving slowly
but steadily towards the ordered and authoritative
procedure and production of the present day, the first
stirrings of responsibility in this direction were being
felt in the still infant Colony of New Zealand.  Although
the statute creating a Supreme Court of New Zealand
had been passed twenty years before, the first systematic
reporting of judgments delivered in this country was
delayed until 1861 when Mr James Macassey of Dunedin
began work on a selection of banco and Court of Appeal
cases which eventually filled a solid volume of 1188
pages.

It was a determined and wholly meritorious beginning,
but the New Zealand Reports, as they were then styled,
had one particular defect. They were limited to cases
argued and determined in a single judicial district—
Otago and Southland. The reason for this was almost
entirely the difficulty of communications in the Colony
at a time when Judges were still doing a great deal of
their travelling on horse-back, or even, on occasions,
on foot. It was impossible to keep in touch with
happenings in the Northern District, and the young
editor of the Macassey Reports (he died at the age of
thirty-nine) confined his attention to his own district.

The localization of the reports was in those days less
of a drawback than it would be at the present time.
Dunedin in the sixties was the mercantile centre of
New Zealand and the thriving gold-mining industry in
the province was in full swing. In fact, mining was
so produetive of litigation that Mr Macassey produced
a separate volume of Mining Cases. The multifarious
and varied nature of business transactions in Otago at
that time provided an extraordinarily complete cross-
section of contemporary legal practice in the new
country, and it is hardly surprising, in spite of the
restricted nature of the selection, that the Macassey
Reports should include the material of many of the
Dominion’s leading cases.

FmesT REPORTED CASE.

The first reported case was Teschemaker v. McLean,
which was argued before H. B. Gresson J., and the first
Court of Appeal report deals with a Case Stated from
the above-mentioned suit. The hearing was before
Sir George Armmey C.J., and Johnston and H. B.
Gresson JJ. and lasted for five days at the end of
February in 1863.

Mr Macassey had the reputation of being an astute
and able lawyer and the pages of his reports show that
he was, in addition, a capable and painstaking reporter.
Whatever success he may have achieved at the Bar
in his short career, he will be best remembered in legal
‘Thistory as the father of law reporting in New Zealand.
His editorial work set a high standard and his reports
throw much light on early goldfields law and on the
law relating to Crown lands and conveyancing.

An interesting sidelight on publishing problems in
those far-off days is contained in the editor’s foreword
to the first part of New Zealand’s first serious reports :

“ The effort now being made will be attended by
any result but that of pecuniary profit to the Editor ;
and, as his only aim has been to render a service to
the profession, he sincerely craves the kind indulgence
of those of his readers who may be numbered amongst
its ranks.”

Tae NEw ZEALAND JURIST.

The Macassey Reports continued from 1861 to 1872
and the year after they ceased the New Zealand Jurist
Reports came into being. Once again it was left to
Dunedin to fill the breach, and two volumes were
published at this time covering the years 1873 to 1875.
But this was not the only development. Almost con-
temporaneous with the appearance of the New Zealand
Jurist was the emergence of Mr Justice Alexander J.
Johnston’s first volume of the Court of Appeal Reports.
Mr Justice Johnston had been appointed to the Supreme
Court Bench in 1858 and sat mainly in the Central
District of the Colony (Wellington). For a time, in
1867, he acted as Chief Justice. His first volume,
covering the years 1867, 1868, 1869, 1870 and 1871,
was produced by the Government Printer in 1872.
This was some months before the first of the Jurist
Reports went to press. A second volume of Court of
Appeal Reports, covering the years 1872 to 1874, was
brought out in 1875. Included in this series was the
first report of a New Zealand hearing before the Judicial
Committee of the Privy Council—McLean and Others
v. Macandrew and Others May 9, 1874, in which their
Lordships affirmed the judgment of the Court of Appeal.

The Court of Appeal Reporis survived a third volume
in 1877, the period dealt with being 1875 and 1876, and
part of 1877. These reports were well received and
provided an admirable basis for the future. The cases
reported occupied the energies of some noted counsel
who were later to leave their mark on the Judiciary.
Among them were J. B. Prendergast, later Chief Justice,
F. R. Chapman, later the Hon, Sir Frederick Chapman,
Robert Stout, who as Sir Robert Stout was Chief
Justice for twenty-seven years, and Edward Tennyson
Conolly, who sat as a Judge for four years.

DEestrovING AN ILLUSION.

Indicative of the reception given the Johnston Court
of Appeal Reports is the following extract from a review
which greeted the appearance of the second volume :

* Perhaps nothing would tend more to destroy the
illusion, which pervades Europe, of painted man-
eaters, as figurative of New Zealand, than to offer
%V fe;:l copies of this work in the cities of the Old

orld.”

In the meantime, the New Zealond Jurist was
battling along against odds. The Jurist Reports were
published in monthly parts, and represented a distinet
advance on the Macassey Reports in that they included
& selection of cases from all the judicial distriets in

S —————
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N.I. METHODIST SOCIAL SERVICE ASSQCIATION

through its constituent organisations, cares for . . .

AGED FRAIL
AGED INFIRM
CHILDREN
WORKING YOUTHS and STUDENTS
MAORI YOUTHS
in EVENTIDE HOMES
HOSPITALS
ORPHANAGES and
HOSTELS
throughout the Dominion

Legacies may be bequeathed to the N.Z. Methodist Social Service Association or to the following members of the
Association who administer their own funds. For further information in various centres inquire from the

following :

N.Z. Methodist Social Service Assoclation. Convener: Rev. A. E. Orr .. .. P.0. Box 5104, Auckland
Auckland Methodist Cenfral Missfon. Superintendent: Rev. A. E, Orr .. .. P.0. Box 5104, Auckland
Auckland Methodist Children’s Home, Secretary: Sister Ivy JoNEs .. .. P.0O. Box 5023, Auckland

Christechurch Methodist Central Mission. Superintendent : Rev. W. E. FALKIN¢EAM P.O. Box 1449, Christchurch
South Island Orphanage Board (Christchurch). Secretary: Rev. A. O. HARRIS P.O. Box 931, Christchurch
Dunedin Methodist Central Mission. Superintendent : Rev. R. DupLEY .. .. 35 The Octagon, Dunedin
Masterton Methodist Children’s Home. Secretary: Mr. J. F. Copy .. .. P.0. Box 298, Masterton
Maori Mission Social Service Work )

Home and Maorl Mission Department. Superintendent: Rev. G. I. LaureExsoN P.O. Box 5023, Auckland
Wellington Methodist Soeial Serviee Trust. Superintendent : Rev. R. THORNLEY 38 McFarlane Street, Welington

The Church Army in New Zealand

(Chureh of England)

(A Society Incorporated under The Religious und Charitable Trusts Act, 1908)

HEADQUARTERS : 90 RICHMOND ROAD,
AUCKLAND, W.1.

President : 'THE MosT REVEREND R. H. OweN, D.D.
Primate and Archbishop of New Zealand.

THE CHURCH ARMY:

Undertakes Evangelistic and Teaching Missions,

Provides Social Workers for Old People’s Homes,
Orphanages, Army Camps, Public Works Camps,
and Prisons,

Conducts Holiday Camps for Children,

Trains Evangelists for work in Parishes, and among
the Maoris,

LEGACIES for Special or General Purposes may be
safelv entrusted to—

A Church Army Sister with part of her “family” of erphan children. The Chureh Army.

FORM OF BEQUEST:

I give to the CRURcE ArMY IN NEW ZEALAND SocieTy of 90 Richmond Road, Auckland, W.1. [Here inasert
particulars] and I declare that the receipt of the Honorary Treasurer for the time being or other proper officer of
the Church Army in New Zealand Society, shall be sufficient discharge for the same.”
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A Gift now . ..

TO THE

Y.M.C.A.

—decreases Death Duties.
— gives lifetime satisfaction to the donor.

THE Y.M.C.A. provides mental, spiritual and physical
leadership training for the leaders of tomorrow — the

boys and young men of today. Surely one of the most

important objectives a donor could wish for.

The Y.M.C.A. is established in 15 centres of N.Z. and
there are plans for extension to new areas. Funds are
needed to implement these plans.

Unfortunately, heavy duties after death often mesns
that charitable bequests cannot be fulfilled. But there is
a solution, a gift in the donor’s lifetime diminishes the
net value of the estate — and the duty to be paid.
It also gives immediate personal satisfaction— another
worthy objective,

General gifie or bequests should be made to-—
THE NATIONAL COUNCIL,
Y.M.C.A.'s OF NEW ZEALAND,

276 WILLIS STREET

Y

WE The Young Women's Christian

Association of the Gity of
Wellington, (Incorporated).

% OUR AIM: as an interdenominational and inter-
national fellowship is to foster the Christian
attitude to all aspects of life.

% OUR ACTIVITIES :

(I} A Hostel providing permanent accommo-
dation for young girls and transient accom-
modation for women and girls travelling.

(2) Sports Clubs and Physical Education
Classes.

(3) Clubs and classes catering for social, recre-
ational and educational needs, providing
friendship and fellowship.

J% OUR NEEDS : Plans are in hand for extension
work into new areas and finance is needed for
this project.

Bequests are welcome ; however, a gift during
the donor’s lifetime is a less expensive method of
benefiting a worthy cause.

GENERAL SECRETARY,

Y.W.C.A.,

On a local basis, they should go to the local Y.M.C.A. 5 BOULCOTIT STREET,

Grrrs may be marked for endowment or general purposes, WELLINGTON,
President : h
Her Royal Highness, @ h B % H gﬁ % ng a B
The Princess Margaret.
Patron :
Her Majesty Queen Elizabeth, OBJECT
the Queen Mother *“The Advancement of Christ's

N.Z. President Barnardo Helpers’
League :

Her Excellency Viscountess
Cobham

DR. BARNARDO'S HOMES

Charter : “ No Destitute Child Ever Refused Ad-
mission.”

Neither Nationalised nor Subsidised. S8till dependent
on Voluntary Gifts and Legacies.

A Family of over 7,000 Children of all ages.

Every child, including physically-handicapped and
spastic, given a chance of attaining decent citizen-
ship, many winning distinetion in various walks of
life.

GIFTS, LEGACIES axp BEQUESTS, No LONGER

SUBJECT TO SUCCESSION DUTIES, GRATEFULLY
RECEIVED.

London Headquarters : 18-26 STRPNEY CAUSEWAY, E.1

N.Z. Headquarters : 62 THE TERRACE, WELLINGTON,
For further information write
Tae Saceerary, P.O. Box 809, WaLLNaTON.

Kingdom among Boys and the Pro-
motion of Habits of Obedience,
Reverence, Disciplive, Self Respect,
and all that tends towards a true
Christian Manliness.”

Founded in 1883—the first Youth Movement founded.
Is International and Interdenominational.

The NINE YEAR PLAN for Boys . . .

9-12 in the Juniors—The Life Boys.
12~-18 in the Seniors—The Boys’ Brigade.

A character building movement.

FORM OF BEQUEST:

“1 GIVE AND BEQUEATH unto the Roys’ Brigade, New
Zealand Dominfon Counefl Incorporated, Natfonal Chambers,
92 Customhouse Quay, Wellington, for the general purpose of the
Brigade, (hers inser( details of legacy or bequest) and I direct that
the receipt of the Sscretary for the time being or the receipt of
any other proper officer of ths Brigade shall be a good and
suffieient discharge for the same.”

For information, writs to—

THB SEORETARY
P.0. Box 1408, WERLLINGTON.
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New Zealand, as well as Court of Appeal judgments.
But communication with other centres was still a
problem and the editor, Mr G. D. Branson, a member
of the English Bar who had settled in Dunedin, had
the greatest difficulty maintaining the breadth of
coverage that was his ajm. But the quarto format
from the printing works of Mackay, Fenwick and Co.
of Princes Street, Dunedin, was becoming a familiar
sight in chambers up and down the country.

The first volume covered the period from January,
1873, to August, 1874, but the original editor was not
destined to see that volume completed. Ill-health
caused Mr Branson to relinquish control after the
issue of the seventh part, and the task of carrying on
was shouldered by Mr F. R. Chapman, of the Inner
Temple, the son of Mr Justice H. S. Chapman, who
would himself sit on the Supreme Court Bench nineteen
years later for a period of nearly twenty years.

The new editor found his post an arduous and
frequently frustrating one, particularly in the matter
of securing accurate and reliable reports from outside
Otago and Southland. He compromised with his
problems to the extent of replacing monthly parts with
quarterly publications. The second year of the Jurist
saw the addition of serviceable extracts from the New
Zealand Gazelte, where, according to Mr Chapman, “ it
has been truly said that half of the law of New Zealand
is buried”’. The Jurist also devoted considerable
space to notable legal occasions such as judicial fare-
wells—one of the most interesting being the wholesale
resignations of 1875, when Sir George Arney C.J., Mr
Justice H. B. Gresson and Mr Justice H. S. Chapman
all left the Bench on the same day.

EpiToriaL CHANGE.

The last number of the New Zealand Jurist in 1875
notified a change of editorship, Mr G. B. Barton succeed-
ing Mr Chapman. Mr Barton was the brother of Sir
Edmund Barton, later Prime Minister and Chief Justice
of Australia. He was well known at the Dunedin Bar
where he was called ““ Long” Barton to distinguish
him from “ Little ” Barton, the firey diminutive Irish-
man whose frequent skirmishes with Prendergast C.J.
made legal history and culminated in his imprisonment
for contempt-—and eventually his election to Parliament
for a Wellington constituency while he was still in gaol.

Under Mr Barton’s control, the Jurist (New Series)
came into being and introduced the first list of reporters,
who operated in Auckland, Wellington, Nelson, West-
land Christchurch and Dunedin. Volumes I, II and
IIT appeared with fairly commendable regularity, with
cages grouped according to judicial districts and Court
of Appeal reports in a special section at the end. These
issues covered judgments delivered up to 1878.

But volume IV was doomed almost from the outset.
Anyone who finds the ocecasion to peruse it today will
notice that it is innocent of either index or ending.
Tts records cease abruptly in 1879. It was begun in
Dunedin, but parts 2 and 3 came from Wellington, to
which centre Mr Barton had transferred, and its final
instalments issued from Melbourne without imprint, and
with only the assumption that the editor had forsaken
New Zealand for Victoria, This was the swansong of

the New Zealand Jurist ( New Series)—incomplete, but

still respected, if one excepts the magazine section of
which Sir Fredrick Chapman wrote in 1933 :

“1 would go so far as to say, on the authority of
the leading practitioners of its day, that it is a tissue
of wholly indefensible libels.”

In 1875, the Colonial Law Journal, probably the
least known of all early reports, was born and died in
a few brief months. Mr Macassey was the moving
spirit behind it, and began with some hitherto unreported
cases of the year 1865. He then turned his attention
to judgments delivered from May 1874 onwards. These
cases were digested by Mr Maurice Richmond and are
incorporated in the New Zealand Law Reports Consoli-
dated Digest (1861-1902) prepared by Mr P. Levi, of
Wellington. The Journal’s brief existence ended in
1875, however, with a Supreme Court judgment of
October of that year.

The Colontal Law Journal comprised in all only
180 pages, of which 140 pages were devoted to reports
of cases ‘““argued and determined” in both the
Supreme Court and the Court of Appeal. The
remaining 40 pages consisted of a magazine section
with comments both biographical and judicial from a
variety of sources.

0. B. axp F. REPORTS.

The profession was not completely bereft, however,
as a new series was already in prospect in Wellington.
Mr F. M. Ollivier, Mr H. D. Bell (later Sir Francis Bell,
Prime Minister and Attorney-General) and Mr W.
FitzGerald (one of the reporters of the Jurist) had
banded together to produce what are today known as
the O.B. and F. Reports. While the Jurist (New
Series) was still striving with its unfinished fourth
volume the O.B. and F. Reports were ready to issue
from the printers hands. The new reports filled a gap
from 1878 to 1880 when they too fell a victim of what
Sir Fredrick Chapman referred to in the New Zealand
Jurist as the

‘“ peculiar geography of the country, which has
affected our constitution so as to make it differ
radically from that of any other colony.”

Unfortunately it seemed to be still nobody’s business
to report banco cases and, owing to the difficulties of
communication, many important Court of Appeal cases
were irretrievably lost. The end came for the O.B.
and F. Reports in 1880, but they had achieved more
than mere publication. They had laid the foundations
of the New Zealand Law Reporis. While the same
could be said for the Macassey Reports, the Jurist
series, and the Johnston Court of Appeal Reports, and
even the modest Colonial Law Journal, the O.B. and
F. trio had the distinction of being acquired by the
New Zealand Council of Law Reporting which came
into existence in 1882 and foreshadowed the advent in
1883 of the New Zealand Law Reports.

The Council in 1882 comprised the following : Edward
Tennyson Conolly, Attorney-General and later Judge
of the Supreme Court; Walter Scott Reid, Solicitor-
General ; Edwin Hesketh and A. E. T. Devore
(Auckland) ; H. D. Bell (later Sir Francis Bell, Attorney-
General and Prime Minister) and W. B. Edwards (later
a Judge of the Supreme Court); F. Joynt and G.
Harper (Christchurch); W. D. Stewart and F. R.
Chapman (later a Judge of the Supreme Court),
Dunedin ; with Mr H. D. Bell as treasurer,
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MOTOR VEHICLE DEALERS ACT 1958,
SECTION 27.

This section reads as follows :

“27. Warranty implied in Contracts by Motor
Vehicle Dealers—In every contract of sale or exchange
or other disposition of a motor vehicle made by a
motor vehicle dealer, whether as principal or agent
and whether made by the dealer or by his partner
or by any person in his employ, there shall be implied
a warranty by the dealer that :

(a) The person by whom or on whose behalf the motor
vehicle is sold or exchanged or otherwise disposed
of is the true owner thereof, or is duly authorised
to sell, exchange, or otherwise dispose of the
motor vehicle pursuant to a power of attorney
from the true owner thereof ; and

{b) The motor vehicle is not subject to any encum-
brance other than those (if any) disclosed to the
other party to the transaction in writing by the
dealer at the time of the sale or exchange or
other disposition ;

and, where the other party to the transaction suffers

any loss arigsing out of the breach of any such

warranty, that party shall be entitled accordingly to
recover the amount of the loss from the dealer.”

There are several aspects of this provision on which

doubts may arise.

Firstly, has s. 14 of the Sale of Goods Act 1908 any
operation now in respect of the sale of a motor vehicle ?
This Act defines ‘' goods ” as including ““ all chattels
personal other than money or things in action ”,
Section 14 says that in a contract of sale, unless there is
a different intention, there is

(a) an implied condition by the seller that he has the
right to sell the goods

(b) an implied warranty of quiet enjoyment
(c) an implied warranty that the goods are free from
undisclosed charges.

Now neither an exchange of goods, nor, no doubt
any “ other disposition ™ referred to in s. 27 above is
a sale under the Sale of Goods Act. Thus-if the two
provisions do overlap they do so only in respect of the
sale of a motor vehicle (a fairly common occurrence).
In respect of the sale, then, is there any discrepancy ?
The Sale of Goods Act section creates an  implied
condition that the seller has the right to sell (i.e. it is
a term of the contract entitling the buyer to rescind
if broken) while the above s. 27 (a) creates an implied
warranty by the motor vehicle dealer that the seller
is the true owner or is authorized to sell by the owner.
It appears reasonable to assume that the meaning of
the word ‘“ warranty ” in s, 27 is similar to or identical
with that word as defined in s. 2 of the Sale of Goods
Act as the two enactments appear to be (on this point)
in pari materia. We thus have the situation that
breach of the Sale of Goods Act provision entitles the
buyer to rescind, but breach of s. 27 above entitles
the buyer to damages only.  This inconsistency between
the two provisions brings about the odd situation that
the buyer’s rights will differ depending on whether he
buys a motor vehicle from a dealer or privately from
his next door neighbour. From the latter he is entitled
to a condition under s. 14 that the neighbour has the
right to sell; from the dealer, a warranty only which

entitles him to damages. The intention of the Act
appears to have been to regulate dealers and one would
have expected them to be placed under title obligations
not less extensive than those imposed upon sellers of
other goods or upon private sellers of motor vehicles.

In regard to the undisclosed encumbrance the two
provisions are substantially to the same effect although
the wording differs.

Presumably if dispute arises as to which Act is
appropriate, the 1958 Act will be applied if the sale
is of a motor vehicle by a dealer, as this Act concerns
itself with that special subject-matter (to the extent
that it does so) but in respect of the remainder of the
area of operation of s. 14 of the Sale of Goods Act, that
provision will apply. Not a very satisfactory situation.

Next some matters arising from s. 27 itself. By the
clause (a) the dealer warrants that the seller is the true
owner or is authorized to sell pursuant to a power of
atiorney from the owner. Now the expression ““power
of attorney *’ has a clear enough meaning ; the reference
is obviously to a written instrument having the effect
of a deed, conferring specified powers on the appointee.
Normally the appointment of an agent by power of
attorney is only necessary where the agent is to execute
deeds on behalf of his principal.  Although the wording
of 8. 27 is not as clear as it could be, it is apparently
not required that the dealer himself should be appointed
to sell by power of attorney but that the person giving
instructions to him to sell is warranted by the dealer
to be either the true owner, or is authorized to arrange
a sale pursuant to a power of attorney from the true
owner. One would think a simple appointment as
agent should . have sufficed. The dealer himself is
appointed to sell by a written authority under s. 28
which makes it a condition of recovery of commission
that the dealer is appointed ‘‘in writing signed . . . by
the person to be charged””. One may wonder why the
dealer has to warrant that the person instructing him
to sell (where not the owner) holds a power of attorney
authorizing that person to give those instructions, when
a less formal method of authorization which may still
lawfully bind the owner is acceptable in other spheres.
Perhaps the warranty that the authorization is by
power of attorney is provided by the section in order
to remove from doubt the validity of the seller’s
authority to sell and to perfect the sale even though
the person instructing the dealer to sell was not the
true owner or did not have the true owner’s authority.

The position at common law is clear enough. At
p. 231 of 1 Halsbury’s Laws of England, 3rd ed., it is
stated :

‘“Where any person purports to do any act or
make any contract as agent on behalf of a principal
he is deemed to warrant that he has in fact authority
from such principal to do the act or make the contract
in question. If, therefore, he has no such authority
he is liable to be sued for breach of warranty of
authority by any third person who was induced by
his conduct in purporting to act as agent to believe
that he had authority to do the act or make the
contract and who by acting upon such belief has
suffered loss in consequence of the absence of
authority.”

| | |
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Charities and Charitable Institutions

HOSPITALS -

HOMES - ETC.

The attention of Solicitors, as Executors and Advisers, is directed to the claims of the institutions in this issue :

BOY SCOUTS

There are 42,000 Scouts in New Zealand
undergoing training in, and practising, good
citizenship. They are taught to be truthful,
observant, self-reliant, useful to and thought-
ful of others. Their physical, mental and
spiritual qualities are improved and a strong,
good character developed.

Solicitors are invited to commend this
undenominational Association to Clients.
The Association is a Legal Charity for the
purpose of gifts or bequests.

Official Designation

The Boy Scouts Association of New Zealand,
159 Vivian Street,
P.0. Box 6355,
Wellington, C.2.

PRESBYTERIAN SOGIAL SERVIGE

Costs over £250,000 a year to maintain.

Maintains 21 Homes and Hospitals for
the Aged.

Maintains 16 Homes for dependent and
orphan children.

Undertakes General Social Service including :
Care of Unmarried Mothers,
Prisoners and their families.
Widows and their children.
Chaplains in Hospitals and Mental

Institutions.

Official Designations of Provincial Associations :

‘“The Auckland Presbyterian Orphanages and Soeial
Service Association (Ine.).” P.O. Box 2035, Avuck-
LAND,

‘“ The Presbyterian Social Service Association of Hawke's
Bay and Poverty Bay (Ine.).” P.O. Box 119,
HAvELOCK NORTH.

“ The Wellington Presbyterian Social Service Association
{Ine.),” P.0. Box 1314, WELLINGTON.

“ The Christchurch Presbyterian Social Service Association
(Ine.).” P.0. Box 2264, CHRISTCHURCH.

 South Canterbury Preshyterian Social Service Association
(Ine.).” P.0O. Box 278, TiMARU.

‘ Preshyterian  Social Service  Association (Ime.).”
P.O. Box 374, DUNEDIN.

* The Presbyterian Social Service Association of Southland
(Ine.).”” P.O. Box 314, INVERCARGILL.

CHILDREN’S
HEALTH CAMPS

A Recognized Social Service

There is no better service to our country
than helping ailing and delicate children re-
gain good health and happiness. Health
Camps which have been established at
Whangarei, Auckland, Gisborne, Otaki,
Nelson, Christchurch and Roxburgh do this
for 2,500 children — irrespective of race,
religion or the financial position of parents
—each year.

There is always present the need for continued
support for the Camps which are maintained by
voluntary subscriptions, We will be grateful if

Solicitors advise clients to assist, by ways of Gifts,
and Donations, this Dominion w1de movement.

KING GEORGE THE FIFTH MEMORIAL
CHILDREN'S HEALTH CAMPS FEDERATION,

P.0. Box 5013, WELLINGTON.

THE NEW ZEALAND
Red Cross Society (Inc.)

Dominion Headquarters

61 DIXON STREET, WELLINGTON,
New Zealand.

I Give and Bequeath to the
NEw ZEALAND RED CRrO8S SOCIETY (INCORFPORATED)

(0] 3 N — 1077115 - {4 3 S
Sub-Centre for the general purposes of the Society/
Centre/Sub-Centre. (here state
amount of bequest or description of property given),
for which the receipt of the Secretary-General,
Dominion Treasurer or other Dominion Officer
shall be a good discharge therefor to iny Trustee.

If it is desired to leave funds for the bensfit of
the Society generally all reference to Centre or Sub-
Centres should be struck out and conversely the
word “ Society ”’ should be struck out if it is the in-
tention to benefit a particular Centre or Sub-Centre.

In Peace, War or National Emergency the Red Cross
serves humanity irrespective of class, colour or
creed.

The
BRITISH AND FOREIGN
BIBLE SOCIETY: N.L

P.O. BOX 930,
WELLINGTON, C.1.

of £

A GIFT OR A LEGACY TO THE BIBLE SOCIETY ensures that THE GIFT
OF GOD’S WORD is passed on to succeeding generations.

A GIFT TO THE BIBLE SOCIETY is exempt from Gift Duty.

A bequest can be drawn up in the following form:
I bequeath to the British and Foreign Bible Society: New Zealand, the sum

, for the general purposes of the Society, and I declare that

the reeexpt of the Secreta.ry or Treasurer of the said Society shall be sufficient
discharge to my Trustees for such bequest,
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WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Chairman : Rev. H. A, CHILDS,
Vicar oy St. MAarys, KARORI.

TaE BoARD solicita the support of all Men and Women of
Goodwill towards the work of the Board and the Societies
affiliated to the Board, namely :—

All Saints Children’s Home, Palmerston North.

Anglican Boys Homes Society, Diocese of Wellington,
Trust Board : administering a Home for Boys at “Sedgley,”
Masterton.

Church of England Men’s Society : Hospital Visitation.
“ Flying Angel ” Mission to Seamen, Wellington.
Girls Friendly Society Hostel, Wellington.

St. Barnabas Babies Home, Seatoun.

8t. Marys Guild, administering Homes for Toddlers
and Aged Women at Karori.

Woellington City Mission.

ALL DONATIONS anp BEQUESTS MOST
GRATEFULLY RECEIVED.

Donations and Bequests may be earmarked for any
Society affiliated to the Board, and residuary bequests
subject to life interests, are as welcome as immediate gifts.

Full information will be furnished gladly on application to:

Mrs W. G. BEAR,
Hon. Secretary,
P.0. Box 82, Lower HurT.

SOGIAL SERVIGE GOUNGIL OF THE
DIOGESE OF CHRISTCHURGH.

INCORPORATED BY ACT OF PaArrLIamMENT, 1952

CHURCH HOQUSE, 173 CASHEL STREET
CHRISTCHURCH

Warden : The Right Rev. A. K. WARREN, M.0., M.A.

Bishop of Christchurch

The Council was constituted by a Private Act and amalga-
mates the work previously conducted by the following
bodies :(—
St. Saviour’s Guild.
The Anglican Society of Friends of the Aged.
St. Anne’s Guild.
Chrigtchurch City Mission.
The Council’s present work is :—
1. Care of children in family cottage homes.
2. Provision of homes for the aged.
3. Personal care of the poor and needy and rehabilita-
tion of ex-prisoners.
4. Personal case work of various kinds by trained
social workers.

Both the volume and range of activities will be ex-
panded as funds permit.

Solicitors and trustees are advised that bequests may
be made for any branch of the work and that residuary
bequests subject to life interests are as welcome as
immediate gifts.

The following sample form of bequest can be modified
to meet the wishes of testators.

“1 give and bequeath the sum of £
the Social Service Council of the Diocese of Ohrutchurch
for the general purposes of the Council.”

THE
AUCKLAND (g
SAILORS’
HOME

Established—1885

Supplies 15,000 beds yearly for merchant and
naval seamen, whose duties carry them around the
seven seas in the service of commerce, passénger
travel, and defence.

Philanthropic people are invited to support by
large or small contributions the work of the
Council, comprised of prominent Auckland citizens.

©® General Fund
@ Samaritan Fund
@ Rebuilding Fund

Enquiries much welcomed :

Management : Mrs. H. L. Dyer,
"Phone - 41.289,
Cnr. Albert & Sturdes Streets,
AUCKLAND,

Alan Thomson, J.P., B.Com.,
P.0. BOX 1700,
AUCKLAND.
*Phone - 41-934

Secretary :

DIOCESE OF AUCKLAND

Those desiring to make gifts or bequests to Church of England
Institutions and Special Funds in the Diocese of Auckland
have for their charitable consideration ~—

The Central Fund for Cburch Ex-

The Cathedral Buflding and En-
tension and Home Misslon Work.

dowment Fund for the new
Cathe

The Ordinatlon Candidates Fund

The Orphan Home, Papatoetoe.
glrls. for assisting candidates for

for boys and.-

The Honry Brott Memorial Home, Holy Orders.
Takapuna, for girls. The Maorl Mission Fund.
The Queen Vietoria Sehool for Auckland City Mission ﬂne)

Maor! Girls, Parnell. Grey's Avenue, Auckland,

also Selwyn Vills,ge Pt. Chevul’ler

8t. Stephen’s Sohool for Boys,
Bombay.

St. Mary’s Homes, Otahuhu, for
young women,

The Diocecesan Youth Counell for
%mdkay Schools and Youth
ork.

The Missions to Seamen—The Fly-
{nszngel Mission, Port of Auck-
and.

The Girls' lmndly Socloty. Welles-
ley Street,

The Clergy Dependents’ Bonevolent
Fand.

FORM OF BEQUEST.

I GIVE AND BEQUEATH to (e.g. The Ceniral Fund of the
Diocese of Auckland of the Church of England) the sum of
£ to be used for the general purposes of such
Sund OR to be added to the capital of the said fund AND I
DECLARE that the official receipt of the Secretary or Treasurer
Jor the time being (of the said Fund) shall be a sufficient die-
charge to my trustess for payment of this legacy.
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Would this common law rule not have been sufficient of encumbrances of which he may be ignorant. This
without making the dealer warrant in terms of s. 27 is salutary but there will be hard cases. The dealer

para. (a) ?

Then there is the provision that where the buyer
suffers loss because of the breach of either warranty,
he may recover that loss from the dealer. The common
law principle is, of course, that an agent contracting
for a disclosed principal incurs no liability on the
contract apart from warranty of authority. He is a
mere conduit pipe joining the principal and third party
in contract. Often motor vehicle dealers do not
purport to contract fro their principal, but sell in their
own name and in that case they assume the obligations
of any seller to give good title. But the dealer selling
for a disclosed principal is made personally lable for
loss arising not only through his principal’s lack of
authority to sell, (he was liable for this at common law
on warranty of authority) but also for non-disclosure

is in effect created an insurer and his right of recourse
against his principal may be worthless. It is open to
argument whether motor vehicle dealers who are by
the Act obliged to obtain licences to carry on business
from the Magistrates’ Court, to give security bonds for
performance (inter alia) of the above warranties and
generally to meet requirements as to character, fitness
and financial position, should have to bear a greater
standard of liability on their contracts than an agent
appointed without these safeguards who sells goods
for his disclosed principal. The Legislature has pre-
sumably imposed this personal liability on the dealer
as a disciplinary measure.

It will be interesting to see how the Courts will
interpret this section when it comes before them.

G. CaIn.

SECOND COMMONWEALTH AND EMPIRE
LAW CONFERENCE, 1960—-OTTAWA.

—_—

From September 14 to 21, 1960, will be held the
second Commonwealth and Empire Law Conference in
Ottawa, Canada.

To those who had the privilege of attending the first
conference held in London, 1955, this will bring nostalgic
memories.

The work of organization involved is beyond concep-
tion and yet for the complete success of the conference
no detail can be overlooked.

The approximate number of registrations received
outside Canada is, as one would expect, headed by the
United Kingdom whence an attendance of 747, including
guests, is expected. There have been 227 registrations
received from Australia and eleven New Zealanders are
also expected to attend besides representatives from
other Commonwealth countries.

The provisional programme states that the Chateaun
Laurier, Ottawa, is to be the Headquarters Hotel with
the use of the Ballroom, Salons, Convention Hall and
Lounge.

On Tuesday, September 13, is to be held a meeting
of the executive committee preceded by the usual
coffee hour in the drawing room followed in the afternoon
by a meeting of the advisory committee in the salon.

On Wednesday, September 14, the formal opening
of the conference will be held in the foyer of the Supreme
Court of Canada prior to which the Royal Canadian
Mounted Police Band will play in front of the building.

Addresses of welcome are to be given by the Hon.
E. Davie Fulton Q.C., M.P., Minister of Justice of
Canada and the Hon. Patrick Kerwin, Chief Justice
of Canada, after which responses by representative
delegates will be given,

At the opening general session to be held in the
Ballroom addresses are to be given by the President
of the Canadian Bar Association, the representative of
the governing bodies of the legal profession in Canada
and the Rt. Hon. Viscount Kilmuir P.C., G.C.V.O.,
Lord High Chancellor of Great Britain. Five o’clock
receptions in the Senate and House of Commons of
Canada are to follow with a later reception by the
President and members of the Canadian Bar Association.

The subjects to be discussed at the general sessions,
include Human Rights and Civil Liberties, Reciprocal

Enforcement of Judgments, Trends of Legal Education
within the Commonwealth, Estate Planning having
regard to the incidence of Taxation, Problems of
Federalism in the Commonwealth, Necessity of Proof
of Wrongful Intention in Criminal Cases, Matrimonial
Property Laws within the Commonwealth, Transfer of
Lawyers within the Commonwealth, Administration
Tribunals and their Functions in a Legal System, the
Legal Profession of the Future, Restrictive Trade
Practices, the Role of the Lawyer in Community
Affairs, Consideration of Liability for Taxation in
Assessing Damages and Compensation for Industrial
Injuries.

Social activities include a tour of Ottawa, coach tour—
Gatineau Parkway, one to Toronto and Niagara Falls,

to Quebec City, a tour of Carleton University and other
places of interest.

The conference ball is expected to be held on
H.M.C.8. Carleton.

An interesting feature of the programme is a special
convocation at the University of Ottawa for the purpose
of conferring an Honorary Degree on Viscount Kilmuir,

On September 21, the closing general session will be
held in the afternoon, a reception for the delegates
and their guests by the Ontario members of the Canadian
Bar Association and at 7.30 p.m. the concluding function
is to be a dinner for the delegates and their guests,
when the address is to be given by the Rt. Hon. John G.
Diefenbaker Q.C., M.P., LL.D., D.C.L., Prime Minister
of Canada.

If the decision reached in 1955 to hold such a
conference every five years is adhered to, it will be
interesting to learn in due course which of the remaining
countries in the Commonwealth will be prepared to
undertake the stupendous task of acting as host for
the 1965 conference.

New Zealand registrations to date are as follows :

Messrs. G. E. Bisson, A. Q. Woodhouse (Napier), W.
C. Kohn (Gisbourne), R. T. Garlick (Auckland), F. C.
Henry (Hamilton), C. O. Bell, J. W. Y. Miles, R. E.
Pope, A. B. Sievwright (Wellington), R. 8. Grater
(Oamaru),

D. I>. GLEDHILL.

—
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DAMAGES FOR LOSS OF FUTURE EARNING
CAPACITY.

A submission which would sound strange to the ears
of New Zealand counsel was made by counsel for the
defendant in Pope v. D. Murphy and Son Ltd. [1960]
2 All E.R. 873.

The plaintiff, a man of 52 years, and a master builder
in business on his own account, was seriously injured
in a motor accident for which the defendants admitted
liability, As the result of the accident he became &
permanent invalid and, according to the medical
evidence, he would probably live another 5 to 10 years.

On the question of the assessment of damages for
loss of future earning capacity, counsel for the defendant
submitted that the amount should be calculated in
relation to the expectancy or working life left to the
plaintiff after the accident. He founded his argument
on a judgment of Slade J. in Harris v. Bright's Asphalt
Contractors Ltd, [1953] 1 Q.B. 617 ; [1953] 1 All ER.
395, where it was held that the correct basis was to
look at the actual loss of earnings during the period
of life left to the plaintiff as a result of the accident,
the Judge saying “. . . I cannot think it right that I
should give damages for loss of earnings during a period
which ex hypothesi he will not be alive to earn them.”

In Pope’s case Streatfeild J. discussed this decision
and found it to be contrary to authority and to the
ordinary conception of justice, since it enabled the
tortfeasor to take advantage of his own wrong. He
held therefore that the correct period to take into account
in assessing damages for loss of earning capacity was
the period during which, apart from the accident, the
plaintiff might reasonably have expected to work.

With respect, it is difficult to follow the reasoning
of Slade J. in Harris’s case. Had there been incapacity
with no shortening of life, the damages for loss of
earning capacity would unquestionably have been
assessed in relation to the expectancy of working life,
taking into account, of course the ordinary contingencies
of life. 'Why therefore should that period be shortened
merely because the plaintiff’s life expectancy has been
shortened entirely as a result of the accident ?

We said that the defendant’s submission in Pope’s
case would have seemed strange to New Zealand ears.
We do not know of any similar submission having been
made in New Zealand and so far as we are aware the
longer period has always been taken into account in
assessing damages.

LEGAL LITERATURE.

Will-draftsman’s Handbook. By PriLir NEvVILL,
LL.B., Lecturer in Trusts, Wills and Administration
at the University of Otago. Second Edition, 1960.
Wellington : Butterworth & Co. (New Zealand) Ltd.,
Pp. xii + 84. Price 27s. 6d., post free.

The second edition of Philip Nevill’'s Will-draftsman’s
Handbook will be welecome. A slim neat book con-
veniently sized and more easily handled than the larger
volumes of precedents, it contains the clauses which
are likely to be required for the majority of wills. The
author is loyal to a conservative style yet he has been
alert to make adjustments which changes and develop-
ments in the law have seemed to require.

Conveyancing precedents do not relieve the skilled
draftsman of his professional responsibility and this
is especially true in regard to the preparation of wills.
The most perfect precedent should never be adopted
blindly, and it is no reflection upon the quality of
this useful work to say that the responsibility for a
correct expression of testator’s intention will always
remain with the practitioner. For example, he should

not fail to appreciate the wide meaning of the word
“use ” in the context of the new clauses 27A and 278

Testators do not always desire bequests and devises
to be free of death duty and in recognition of this some
of the clauses provide for exemption from duty while
others do not. The importance of due discernment
is illustrated by observing that he who drafts a will
which relieves some bequests from duty but not others,
should remember that a general trust for payment of
all duty out of residue may not cast upon the residue
the incidence of duty in respect of the dispositions
which are not expressly relieved. (In re King,
Barclay’s Bank Ltd. v. King [1942] Ch. 413). The
complete will forms in ch. 6 reveal care in this respect.

The lawyer who really values good precedents is
he who, in adapting them, tries to improve them.
Students and experienced draftsmen will appreciate the
concise summaries of practical suggestions and legal
principles which appear in the opening chapters.

E. A D.

Morpheus on the Motorway—In the case of Kay v.
Butterworth ((1945) 173 L.T. 191) the King’s Bench
Divisional Court held that if a motorist felt that he was
about to be overcome by sleep it was his duty to stop
and rest until the need, with its obvious dangerous
consequences, abated. It is, therefore, no defence to
a charge under s. 12 of the Road Traffic Act 1930 that a
driver allows himself to be overtaken by sleep ( Hender-
son v. Jomes (1955) 119 J.P. 304, following Kay v.
Butterworth (supra)). Anyone who drives the roads of
England will have seen the trunker having a kip in the
cabin of his wagon—or if you like it, the driver sleeping
in the cab of his lorry——on the lay-bys off the roadside.
Yet on January 18 1960, a man was fined £3 for stopping

on the hard shoulder of the M1 motorway—nothing but a
glorified lay-by—otherwise than in an emergency : he
had pulled up to sleep there. The Concise Oxzford
Dictionary defines ‘‘ emergency ”’ as a ‘‘ sudden junc-
ture demanding immediate action”, and this seems
aptly to fit the need for sleep on a road where traffic
is moving fast, and every driver must have his wits
about him. And it is not as if the Ml is studded with
side roads down which the somnolent driver may turn :
considerable distances separate ways off it.  Unless
there are other facts, not reported, the magistrates’
decision in the present case is difficult to reconcile with
the two cases quoted above. (1960) 110 L.J. 114.
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Irvine ». M{. Wellington Borough Council
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TOWN AND COUNTRY PLANNING APPEALS.
Hall v. Bay of Islands County
1960. Town and Country Planning Appeal Board. Kawakawa. 1960.

Town and Country Planning Appeal Board. Auckland.
May 18,

Street widening—Possession of land taken by local authority to
satisfy requirements of Regional Planning Authority—Liability of
local authority to take title to land and pay compensation—Town
and Country Planning Act 1953, s. 47 (3).

Application under s. 47 (3) of the Town and Country Planning
Act 1953.

The decision of the Board was delivered by

Reip S.M. (Chairman). The appellant was the owner of all
that parcel of land containing 7 pp. more or less, being part of
Lot 1 on Deposited Plan No. 43245, being part of the land com-
prised in Certificate of Title Volume 1618, folio 6 Auckland
Registry (North). This piece of land was situated on the corner
of JelicoefRoad and Queens Road in the Mt. Wellington Borough.
The Council in August 1959 took possession of this land for
street widening purposes and converted it into a public street,
but no attempt had been made to take the land legally under
the Public Works Act or to compensate the appellant in any way.
In its reply, the Council stated that the taking of this land was
done to satisfy the requirements of the Regional Planning
Authority and submitted that the Council should not be called
upon to pay any compensation the appellant might be entitled
to. The Board consider that this attitude of the Council is
untenable.

The Board hereby orders, pursuant to subs. (3) of 5. 47 of the
Act, that the Council take within three months from the date
hereof under the Public Works Act 1928, for the purposes of its
district scheme, the appellant’s estate or interest in the land
herewith before described.

Order accordingly.

Delaney ». Wanganui City Couneil,

Town and Country Planning Appeal Board. Wanganui. 1960.

March 23.

Subdivisional plan—Frontage of sections not complying with
minimum stondard frontage required by uncisclosed district scheme
—Plan not suitable for approval—Town and Country Planning
Act 1953, s. 38.

Appeal under &. 38 of the Town and Country Planning Act
953.

The appellants were the owners of a property situate on
Lincoln Road in the City of Wanganui comprising 2 ro. 32.6 pp.
being Lots 35 and 36, Block I, Deposited Plan 4484, part
section 12a Right Bank Wanganui River.

They submitted a plan for the subdivision of this land into
three allotments, to the Council for approval. Approval was
refused on the grounds that the subdivision was not in conformity
with the town-and-country-planning principles likely to be
embodied in its undisclosed district scheme for the area. That
scheme envisaged a 25-ft. strip of land comprising 22 pp. along
the western boundary of the appellants’ property being required
for roading purposes.

The decision of the Board was delivered by

Remn S.M. (Chairman). The appellants’ plan provided for
three sections each having a frontage of 47 ft. 6 in. to Lincoln
Road. At the time when the plan was prepared and considered
by the Council the frontages of 47 ft. 6 in. shown on the plan
complied with the minimum standard frontage required in
residential subdivisions, but in November 1959 the Council
adopted as part of its undisclosed district scheme the standard
Code of Ordinances as set out in the Regulations to the Act
and prescribed as a normal minimum standard for new sub-
divisions in residential zones a frontage of 50 ft.

It follows therefore that the plan under consideration cannot
be approved as the frontages are below the prescribed minimum.

The appeal is disallowed on the grounds that the subdivision
does not comply with the Council’s Code of Ordinances.

Appeal dismissed.

May 4.

Zoning—Land zoned as residential—Used for commercial pur-
poses—District scheme making adequate provision for foreseeable
commercial site needs— Undesirability of spot commercial zone in
residential zone—Town and Country Planning Act 1953, s. 26.

Appesl under s. 26 of the Act. 7 )

The appellant was the owner of a property situate on the
State Highway in Moerewa being Lot 4 on Deposited Plan No.
28604 of Allotment 140 Block XV Kawskawa Survey District.

This property was in an ares zoned as residential under the
Council’ s proposed district scheme. When the scheme was
publicly notified the appellant lodged an objection to the zoning
of the land claiming that it should be zoned commercial. Her
objection was disallowed and this appeal followed.

The decision of the Board was delivered by

Reip S.M. (Chairman). Having inspected the property under
consideration, the Board finds :

1. On the property are erected an electrical goods workshop
and a separate building comprising a retail shop and office.
Both these uses are ‘‘ non-conforming” in a residential
area.

2. The property is situated some seven to eight chains from
the nearest commercial zone and is in an area predominantly
residential in character. -

3. The Council’s plan makes more than adequate provision for
the foreseeable commercial site needs of Moerewsa in areas
already zoned as commercial.

4. To zone the appellant’s land as commercial would create
a ‘“spot” commercial zone in a residential area and
would be contrary to town-and-country-planning principles.
The appeal is disallowed.

Appeal dismissed.

Prime Meats Ltd. . Auckiand City Council

Town and Country Planning Appeal Board. Auckland., 1960

May 24.

District Scheme—Proposed street widening—In = accord with
sound town-planning principles—Toun and Country Planning
Act 1953, 5. 26.

Two appeals under s. 26 of the Town and Country Planning
Act 1953, heard together by consent of the parties. - The res-
pondent Council’s proposed District Scheme, as publicly notified,
contained provisions for street widening to be carried out in
Parnell Road and Nelson Street. The appellant Company
owned properties in both streets and lodged objections to these
street widening proposals.  Their objections were disallowed
and these appeals followed.

The decision of the Board was delivered by

Reip S.M. (Chairman). The Board finds as follows:
1. Nelson Street.

The company owns a property on the intersection of
Victoria Street West and Nelson Street. The proposed
street widening will involve taking part of the Nelson
Street frontage of this property. The proposal for the
widening of Nelson Street is part of the master plan for the
development of traffic routes in metropolitan Auckland.
The Board considers that the proposal is in accord with
sound town-planning principles and the appeal in respect
of this property is disallowed.

2. Parnell Road.

The proposal to make provisions for the widening of
Parnell Road is also part of the master plan for the develop-
ment of main traffic routes for metropolitan Auckland.
The proposal to widen Parnell Road, as indicated in the
Council’s scheme, is in accord with sound town-planning
principles and the appesl in respect of the appellant com-
pany's Parnell Road property is also disallowed.

Appeal dismissed.

e




Guardian Trust and Executors Co. of New Zealand Ltd.
and Another ». Bay of Islands County.

Town and Country Planning Appeal Board. Paihia. 1960.

April 28.

Zoning—Land zoned as proposed car park ond bus depot—Car
park not an itmmediate necessity, but likely to become so—Need
to plan for the future—Street parking contrary to Town and
Country Planning principles—Town and Country Planning Act
1953, s. 26.

Two appeals under s. 26 of the Town and Country Planning
Act 1953. As they both related to the same block of land and
the same provision of the Council’s proposed district scheme
they were heard together.

The first named appellant was the owner of Lots 31, 32 and 33
on Deposited Plan 11040, the second named appellant was the
owner of Lot 34 on Deposxted Plan 11040. The total area was
1.6 ac. The properties have frontage to Williams Road and
School Road.

Under the Council’s proposed district scheme this land was
zoned as & proposed car park and bus depot.

The appellants lodged objections to this zoning and when
their objections were disallowed they appealed.

The decision of the Board was delivered by

Remp S.M. (Chairman). Having inspected the area under

consideration the Board finds as follows :

1. It is & recognized principle of town planning that provision
should be made for off-street parking of vehicles wherever
practicable,

2. The present permanent population of Paihia is estimated
at 550 and allowing for a substantial rise in that population
during the planning period there would not appear to be
any necessity for setting aside any substantial area for
off-street parking to meet the requirements of the per-
manent population, but during some months of the year—
from late spring to early autumn—Paihia has to find
accommodation for a large influx of visitors, particularly
at holiday periods. This transient population has been
variously estimated &t from 1,200 to 1,500 and that number
can be expected to increase as the amenities of the area
become more widely known and access to it improves.

3. In the preparation of & district scheme, authorities must
endeavour to plan, not for the present, but for the future,
and make provision for estimated future needs.

While e car park may not be an immediate necessity for
Paihia it will inevitably become so in future.

The amount of unoccupied flat land suitable for a car
park available in Paihia i8 very limited and the Board
considers that the Council acted wisely and in accord
with town-planning principles when it designated the
property under consideration for use in the future as a
car park and bus depot.

4. The appellants’ main objection to the proposal is the
expense that will be involved in acquiring the land and
developing it as a car park. The actual development of
the land is something that can be done gradually over a
period as the demand for parking space increases.

The parking of cars in streets, which was put forward
as & suitable answer to the problem, is contrary to town
planning principles and is to be avoided as much as
possible.

The appeal is disallowed.

Appeal dismissed.

Galbraith ». Stratford Borough

Town and Country Planning Appeal Board. Stratford. 1960
March 31.

Zoning—Area zoned as commercial but containing residential
properties—** Spot > residential zone in centre of area appropri-
ately zoned as commercial—Contrary to Town and Country Plan-
ning principles—Town and Country Planning Act 1953, s. 26.

Appeal under 8. 26 of the Town and Country Planning Act
1953.

The appellant was the owner of a property containing 1 ro.
being section 366 Town of Stratford situate in Miranda Street
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Central. This property was in an area zoned as commercial
under the Council’s proposed district scheme.

When that scheme was publicly notified the appellant lodged
an objection to this zoning claiming that her property should
be zoned as residential. Her objection was disallowed and this
appeal followed.

The decision of the Board was delivered by

Rump 8.M. (Chairman). The Board finds as follows :

1. On the property is erected an B8-roomed wooden residence
estimated to be at least 60 years old. It is in a poor state
of repair.

It was suggested on behalf of the appellant that it might
be converted into two flats so as to give the appellant &
more adequate return than she at present gets from it but
this would not be permitted because the building is in the
“brick ’ area.

2. Under the Council’s scheme the block bounded by Regan
Street, Broadway, Fenton Street, and Miranda Street, in
which the appellant’s property is situated, is zoned as
commercial.  This block constitutes the commercial heart
of Stratford.

Although at present on the eastern side of Miranda
Street there are several residences as well as the appellant’s
they are old buildings having a limited life.

The zoning of the whole of this block as commercial is
in accord with town-and-country-planning principles as it
is inevitable that in course of time it will be fully occupied
by commercial undertakings.

To allow the appeal would be to approve of a single unit

“spot ”’ residential zone in the centre of an area appro-
priately zoned as commercial. This would be contrary to
town-and-country-planning principles.

The appeal is disallowed.

Appeal dismissed.,

Hills and Others v. Auckland City Council
Town and Country Planning Appeal Board. Auckland. 1960.
May 25.

Zoning—Land zomed as Restdential C—Suitable for high
density housing by erection of flats or as motels—Zoning as indus-
trial detracting from amenities of adjoining residential area—
Town and Country Planning Act 1953, s. 26.

Appeal under Section 26 of the Town and Country Planning
Act 1953.

The appellants were the owners of a property situated at No.
390 Great North Road, Auckland, containing 1 acre, 1 rood
13.6 perches, more or loss being Lot § on Deposited Plan No.
21391, being portion of Allotment 18 of Section 7 of the suburbs
of Auckland.

Under the respondent Council’s proposed District Scheme, as
publicly notified, it is zoned as Residential C. The appellants
lodged an objection to this zoning, claiming that their land should
be zoned as Industrial B. Their objection was disallowed and
this appeal followed.

The decision of the Board was delivered by
REeip S.M. (Chairman). The Board finds :

1. The property under consideration has a frontage of only

40 feet with & maximum width over the greater portion of
110 feet.

2. It is common ground that the rear half of the property by
reason of its topography is of little value for either indus-
trial or residential use. By reason of its narrow frontage,
the property could not be subdivided for either of those
uses and it would be an uneconomical proposition to attempt
to develop it by way of an access road from Commercial
Road.

3. There is & substantial industrial area lying to the west of
the property but on the eastern side it is bounded by land
zoned as residential and fully developed as such.

4. The Board considers that the front half of the property
could be usefully developed for high density housing by
the erection of flats or as motels, either of which uses
would be appropriate to a resdentlal zone.

To zone it as industrial would tend to detract from the
amenities of the adjoining residential area fronting on to
Commercial Road.

The appeal is disallowed.
Appeal dismissed.
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