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HEART CASES AND THE WORKERS’ 
COMPENSATION ACT 

HERE a worker collapses and dies at his work 
from some sort of heart attack questions of 
extreme nicety as to whether or not his death 

arose out of his employment arise. There are many 
cases, some of which fall on one side of the line and 
some on the other, but in every case the question is 
really one of fact to be deterpined on the medical 
evidence which in turn is based largely on the nature 
of the attack which caused the worker’s death and also 
the degree of effort which he had been exerting at the 
relevant time, 

It is not proposed to attempt in this article to make 
any survey of the cases, which are dealt with in 
XacdonaWs Workers’ Compensation in New Zealand, 
3rd. ea., p. 176, para. 283. Three recent cases however, 
two reported and one unreported, illustrate the diffi- 
culties facing the Court when called on to decide in any 
particular case whether compensation is payable or not. 

The first of these in point of time was Taituha v. 
Attorney-General [1960] N.Z.L.R. 925. The worker 
there was working in a coal mine shoveIling coal on to 
a conveyor belt. After working for about 30 minutes 
he complained to a work-mate that he had a sore head 
and a sore chest. He went on working but some 15 
minutes later was seen leaning on his shovel and again 
complained of not feeling well. He rested for up to 
30 seconds and then continued with his work but another 
15 minutes later made a further complaint. He was 
advised to pack up his gear and leave the mine but 
endeavoured to carry on. However, another 15 minutes 
later he announced that he was too ill to work and 
obtained permission to leave. He began to walk out 
of the mine but was later found lying some 10 minutes’ 
walk away from his working place and died some two 
hours after leaving work. 

The medical evidence on both sides was impressive. 
It was common ground that the deceased was suffering 
from advanced coronary disease and, in the words of 
one witness, was “ a candidate for sudden death 
whether he was at rest or exerting himself “. The 
plaintiff’s medical witnesses were, however, of opinion 
that the pain suffered by the deceased while at work 
was angina1 due to acute coronary insufficiency, and 
that if he had heeded the warning given by the pain 
he would probably not have died when he did. 

Dr P. P. Lynch who was called for the defendant 
placed some weight on complaints made by the deceased 
-0 his wife the night before his death and he regarded 

the complaints made on the morning of his death as 
not a clear complaint of angina1 pain, such as is usually 
excited by effort, but as being rather vague in their 
nature and a continuation of the vague complaints made 
to his wife the night before. Dr Lynch pointed out 
that in the initial stages of the formation of an infarct 
there is a period of vague ill-health until the point where 
the infarction or the occlusion which gives rise to the 
infarction has fully developed, when there is the onset 
of acute and unmistakeable symptoms. Dr Lynch 
summed up the effect of his evidence in the following 
terms : 

I believe that from the evening before this man was to be 
inevitably smitten by fatal heart attack, that his symptoms 
existed before he went to the mine, that he was then, I believe, 
in a dying condition, that t,here was the opportunity to cease 
from what he was doing. I think that the most that the work 
could have done was to have elicited pain and discomfort 
as he proceeded with it, to make him aware of his unfitness 
to do it. 
Dr D’Ath in his evidence followed a similar line. 

He held the view that the deceased’s death was due to a 
coronary occlusion due to a thrombus formation which 
had begun the day before the deceased’s death. 

Faced with such a conflict of opinion Dalglish J. 
considered the evidence carefully and weighed the 
probabilities. He came to the conclusion that the more 
probable explanation of the cause of Taituha’s death 
was that advanced by the plaintiff’s witnesses and 
awarded compensation accordingly. 

The second case wm Greenhill v. Attorney-General 
[1960] N.Z.L.R. 1029, a case of disablement and not 
death. The plaintiff was a surfaceman in a coal mine, 
and, when engaged in a heavy lift on ground giving a 
poor footing, he felt a sharp disabling pain. On other 
occasions during the next few weeks he felt similar 
pain and on medical investigation of his condition it was 
found that he had suffered a cardiac infarction. In this 
case also the plaintiff was suffering from fairly advanced 
heart disease. 

The plaintiff’s medical evidence was to the effect 
that, if the plaintiff had not had the experience men- 
tioned above, he might have continued to work for 
one or two years before experiencing pain from 
the heart in the normal course. They considered that 
the infarct probably coincided with the effort at work. 

Dr Lynch, called by the defendant, held the view 
that the plaintiff suffered an infarction due to a coronary 
occlusion. He described the process of a coronary 
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ooclusion as being a gradual, almost imperceptible, 
narrowing of the lumen of the artery but, although 
the process is gradual, the onset of symptoms may be 
sudden and dramatic and come without warning, and 
it may happen that a person whose coronary arteries 
are undergoing these changes may suddenly, on slight 
effort or sometimes without effort at all, but more 
often on substantial effort, suffer his first bout of 
angina. He thought that it was a mistake to assume 
that, because the effort elicited the first symptoms, it 
had any influence whatever on the progress of the 
disease. 

Dalglish J. on this occasion accepted Dr Lynch’s 
view that, although the onset of pain was related to 
the effort at work, such effort did not cause or hasten the 
formation of the thrombus which led to the infarction. 
The claim for compensation therefore failed. 

The final case to which we propose to refer is Public 
Trudee v. Attorney-General (unreported). The case 
will not be reported because it fell to be decided on its 
own facts and no questions of law arose. 

The Public Trustee was suing as executor of the will 
of one Burnell whose death was alleged to have arisen 
out of and in the course of his employment by the 
Ministry of Works. Burnell was a truck driver and on 
the day of his death was throwing boulders off the tray 
of a truck which had become stuck in mud in the bed of 
a river, when he suffered a heart attack from which he 
died within about 30 minutes. 

The plaintiff took up what seems to be an original 
line in coupling with the effort involved in the deceased’s 
work a number of set-backs which he had suffered in 
the course of his work on that particular day that were 
alleged to have caused an emotional disturbance. 
These two matters were alleged to have caused the 
death of the deceased, which therefore arose out of his 
employment. There could be no contest that it occurred 
in the course of the employment. The defence was the 
usual one that the worker was suffering from aortic 
stenosis of long standing, that his death occurred in 
the normal course of the disease, and that neither 
effort nor emotional disturbance had any effect whatever 
in causing or accelerating the worker’s death. 

The deceased certainly had an unfortunate and 
frustrating day. He usually travelled to work in his 
car but that morning he spent some 30 minutes trying 
to start the car, which involved a considerable amount 
of cranking by hand. All efforts to start the car failed 
and he was compelled to travel to work in another 
person’s car. There was evidence that after this incident 
he was flushed and looked as though the effort and 
mental upset had taken something out of him. 

On starting work the deceased was told to take his 
truck into a river bed and fill it with boulders, being 
supplied with assistance. As he was driving out of 
the river bed the truck became stuck in some mud 
and after considerable efforts to drive it out, the clutch 
burned out. He then walked a mile or so to a telephone 
and reported to his overseer, who decided that it would 
be necessary to use a crane to extricate the truck. 

After lunch the deceased and others returned to the 
scene with a crane. At first the crane could not pull the 
truck out, and to lighten it the deceased and another 
man got on to the tray and began to throw the load of 
boulders off. It was while he was doing this work that 
the deceased collapsed and died within a short time. 

The cause of death was established as left ventricular 
failure. 

In view of the deceased’s medical condition it was 
common ground that he was, to use the phrase which 
has become usual in these cases, “ a candidate for 
sudden death “. The actual work which he was doing 
was not of an unusually strenuous nature, nor did it 
differ from what he was in the habit of doing from day 
to day. When he collapsed he had been working for 
only a few minutes and Dalglish J. held that, had there 
been no other unusual circumstances, there would have 
been no ground for claiming that the work had in any 
material degree contributed to his death. Hence it was 
necessary for the plaintiff, if he were to succeed, to fall 
back on the emotional disturbance to which the deceased 
had been subjected. 

The medical witnesses were in accord that emotional 
stress and physical effort together could be responsible 
for a heart attack. Dr Lynch, called by the defendant, 
conceded that if the heart attack had occurred while 
the deceased was vainly trying to start his car he would 
have been prepared to attribute a causal relationship 
to the physical and emotional stress occasioned thereby. 
The only substantial difference between the medical 
witnesses was whether the emotion generated by 
incidents at about 7.30 a.m. and 10 a.m. could still have 
affected the deceased after lunch. On this point 
Dalglish J. in his judgment said : 

I accept that the effect of emotion on the heart may extend 
for quite a period after the end of the incident giving rise to 
the emotion. Sir Charles Burns was asked whether, if the 
emotion affectine a man is the shame or worrv of holdine UP 
his mates, the b&d-up would aggmvate the longer the d&y 
carries on. He replied that that would depend on what sort 
of man he was. l?rom this reply and from the general tenor 
of the medical evidence given in Wellington I conclude that 
the extent to which emotion mav effect the heart denends 
on the nature of the person conce>ned. Similarly the l&gth 
of time it takes for the effect of emotion to disappear also 
depends on the nature of the person. If a person is emotional 
or excitable by nature then the effect of incidents or frustr- 
ations like those which occurred to Burnell on the morning 
of the day of his death would be grester than with a person 
of a calmer nature. If a person gets over his emotion or 
excitement quickly then the effect on his heart would dis- 
appear more quickly. 

Consideration must therefore be given in some detail to 
the evidence concerning Burnell’s nature and concerning 
the effect which the various incidents had on him. 

His Honour then went on to discuss at some length 
the evidence as to Burnell’s temperament and his 
reaction to the difficulties which he had that day 
encountered. There was evidence that Burnell was 
excitable and likely to get “ hopping mad ” if things 
went wrong, and the Judge accepted that when he left 
for work that day he was labouring under a sense of 
frustration which, with the physical effort of trying 
to start his car, must have increased the load placed 
upon his heart. However, later he displayed a normal 
appearance and was apparently unaffected by the 
later physical work in which he engaged, and by his 
difficulties with his truck. His Honour added that 
even if there were some slight increase in the load put 
on his heart by his efforts plus the emotion aroused by 
their failure, the period that followed, during which he 
had his lunch, was sufficient for it to have worn off 
completely. The claim for compensation therefore 
failed. 

The cases to which we have referred illustrate not 
only the great difficulties which face the Court in 
deciding these cases, but also the heavy responsibility 
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which counsel must bear in advising whether or not to 
bring a claim for compensation before the Court. 

failed in that case but only by a fairly narrow margin. 
The A case need only be a little stronger to succeed. 

case last-mentioned is also a reminder that in appro- 
priate cases emotional stress should not be overlooked 
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as a possible ground for attributing a case of heart [The New Zealand Law Journal is not t,he official 
failure to the worker’s employment. The attempt Journal of the New Zealand Law Society.] 

SUMMARY OF RECENT LAW 

CONTElKPT OF COURT 

Breach of injunction-Successive breaches-Corrtinuing contempt 
-Jurisdiction to issue successive wawcmt8 of comn%itta&- 
Magiat&es’ Court.9 Act 1947, 8. 79 (2). Where a defendant 
against whom an injunction has been granted commits a 
continuing breaoh of the injunction even after a warrant of 
committal has been issued and executed, the offence is a 
continuing one and a second warrant may be issued. (R. v. 
Hemsworth (1846) 3 C.B. 745 ; 136 E.R. 299, followed. ChuVch’s 
Tru&ee v. Hubbard [1902] 2 Ch. 784, distinguished.) Scott v. 
Holloway. (1961. 1, 29 June. Kealp S.M. Auckland.) 

CORONER 

Inqu.estHuman leg found on a beach-whether inquest to be 
held-Coroner8 Act 1951, 8. 15. A human leg which may have 
been separated from the body to which it belonged before or 
after death does not constitute a body for the purposes of the 
Coroners Act 1951 and as there is no body to be viewed by 
anyone as required by s. 15 of the Act an inquest cannot be 
held. Such a leg is not such a vital organ as to lead to the 
conclusion that the person to whom it belonged is dead. (Re 
Oram, Ex parte Brady (1935) 62 W.N. (N.S.W.) 109, followed.) 
In re the Matter of a Contemplated Inquest in Respect of Humun 
Leg Found on the Beach Near the Mouth of Waikato River. 
(1961. 28 June. Coates S.M. Auckland.) 

MAGISTRATES’ COURT 

Practice-Continuing breach of injunctiodw+&cth to t&me 
succe&ve warrants of committal-Magi&at’ Cour& Act 1947, 
e. 79 (2)~-See CONTEMPT OF COURT (mqwa). 

MASTER AND SERVANT 
Apprentices-Apprenticeship agreement subject to Apprenticea 

Act 1948-Breach during term of agreement-Apprentice limited 
to rem&dies given by Statute-Transfer of agrssfnent to new 
employer-Statutory pro&&m8 applicable-Statutory bar to 
claim for okzmages for breach-Apprentice Act 1948, aa. 27, 28. 
The plaintiff and the defendant entered into an apprenticeship 
agreement whereby it was agreed that the plaintiff should be 
the defendant’s adult apprentice for three years commencing 
on 7 August 1958. The agreement provided that it was subject 
to the Apprentices Act 1948. The plaintiff had already been 
employed by the defendant as an unskilled labourer and it 
w&8 an understanding that he should continue to be paid at 
the same rate as previously, notwithstanding the agreement. 
The defendant ceased to instruct the plaintiff in his trade from 
March 1959 and in July 1959 the plaintiff’s employment was 
transferred to another company which paid him at the reduced 
rate payable under the agreement. In an action for damages 
for breach of the agreement, Held, 1. That the plaintiff was 
limited in his remedies for any breach of the agreement to 
those provided by the Apprentices Act. (Burton v. Preckion 
Engineering Co. Lid. 119341 N.Z.L.R. 734; [1934] G.L.R. 662, 
followed. Archer v. S.S. Williams Co. Ltd. [1935J N.Z.L.R. 27 ; 
[1935] G.L.R. 145, distinguished.) 2. That on the facts the 
transfer of the plaintiff’s contract to the new employer was 
effected under s. 27 of the Apprentices Act and subs. (6) of 
that section was a complete answer to the plaintiff’s claim. 
Hick% v. Fletcher Steel and Engineering Co. Ltd. (1960. 
18 February ; 10 August. Keane S.M. Lower Hutt.) 

MORTGAGOR AND MORTGAGEE 

That unruly olog. (1981) 106 Sol. Jo., 468. 

PRACTICE TRIAL. 
Trial-” No Case “-Submission-Appeal again& rejection of 

8ubw&sion-h%etion by defendant to adduce e&de-Appeal 
decided on whole evidence. When in a civil action tried by a 
judge and jury (or by a Judge alone) the Judge has ruled against 
a submission by the defendant that there is no case for him to 
answer and, the defendant having elected to call evidence, his 
evidence completes the proof of the plaintiff’s case, an appeal 
will be decided on the whole of the evidence (including the 
defendant’s) ; and, even if the Judge wrongly rejected the 
defendant’s submission of no case, the appeal will not be allowed 
on a hypothetical basis, as if the defendant’s evidence should 
not have been given. (Cheat Weetern Rly. Co. v. Rime11 ( 1866) 
18 C.B. 576 and R. v. Abbott [1965] 2 All E.R. 899, distinguished ; 
&me8 v. Cheltenham and East Cflouoe8ter8hire Bwilding Society 
[19133 2 K.B. lo?, applied). Per Holroyd Pearce L.J. : assum- 
ing without decidmg that a Judge in a jury case haa a discretion 
to rule without putting the defendant to his election whether 
he will call evidence, the Judge is certainly not bound fo give a 
ruling until the evidence is concluded. Payne v. Harrison and 
Another. (C.A. (Holroyd Pearce, Willmer and Pearson L.JJ.), 
7, 8, 9 June 1961.) 

PROBATE AND ADMINISTRATION 

Practice-Probate-Teatutrix &mieilerE in Nsw Zea&md, but 
r-t out of New Zeuland at date of ok&-R&try in whicic 
mot&n for pro&t! to be filed-Order for transfer of paper8 to 
proper rqi&y-4?ode of Civil Procedure, R. 517. Where a 
person domiciled in New Zealand has died out of New Zealmd 
the proper registry in which to file a motion for probate is 
that registry in the judicial district in which the deceased last 
resided before leaving New Zealand which is neareat to such 
last place of residence and not the prinoipal registry iu such 
judicial district. (In re Ruiti [I9661 N.Z.L.R. 179, explained.) 
fn6~ Dunn (deceased). (S.C. (In Chambers.) Chnatchuroh. 

. 24 February. Maearthur J.) 

Will not forthcom&g at dkat~Appl&x&m to prove copy- 
Preeumption of deatru&ion animo revocr+i-Pre8umptkn of 
law-Rebuttal-Depend+?& relative revoc&wn. If evidence 
shows that a will not forthcoming at death was last known 
to be in the custody of the te&ator and could not despite diligent 
search be found in hip usual repoeitories after his death, a 
presumption of law arisea that the teatator destroyed the will 
a&m0 revooandi. Being a true presumption of law, it oan 
only be rebutted by evidence which raises a balance of proba- 
bilities the other way. Such rebuttal may be by positive 
proof (a) that the test&or lost the will and did not destroy it ; 
(b) that he destroyed it in circumetanoes amounting to dependent 
relative revocation only ; (c) that some other person destroyed 
the will, or must have done so ; (d) that the deceased was 
insane for some pa& of the period to whiuh the pmmmed 
destruction must be assigned. In order to apply the doctrine 
of dependent relative revocation: it is unnecessary to prove 
the destruction by the testator m the belief that he already 
has a valid new will : it is sufficient if a new will, aa yet un- 
executed, is in course of oontemplat,ion at the relevant time, 
viz., the time when the earlier will is destroyed, so long as 
revocation is solely referable thereto. Presumed revocation 
is available for the application of the doctrine. It is ?.lec~ 
at least to be able to associate the assumed revoaafion, on the 
b*ce of probabilities. with the supposed setting up of a new 

. Cimumatanaea in whioh, where a will was not forth- 
coming at the date of the death of the t&at& end it was 
sought t0 propound 8 copy thereof, an order for probet@ was 
refused beaeuae the presumption of deatruotion a&m0 mi 
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which arose was not rebutted by any of the alternative hypo- 
theses of dependent relative revocation, accidental destruction 
by another, loss by the testatrix, loss after her death, suppression 
by another after her death, or destruction by the t.eatatrix 
while incapax. Re R&r&n (deceased). (Supreme Court of 
Victoria. Scholl J. 1960. 17, 18, 21, 28 November. [1961] 
V.R. 271.) 

PUBLIC REVENUE 
Income taa-Re-opening asaesamenta for 10 year8-Me&&g of 

word8 “ in the opinion of the Commi88ione~ “-Power of District 
Commigsioner to form necessary opinion-Neuzaaity to show 
ground8 for Opinion-Power of Court to review 8ueh grou& 
Land and Income Tax Act 1954, 8. 24. The expression “ the 
Commissioner ” used in 8. 24 of the Land and Income Tax 
Act 1954 includes any District Commissioner who by delegation 
is authorised to perform the functions of the Commissioner. 
The Commissioner, aa a pre-requisite to his right to re-open 
assessments of income tax for 10 years under s. 24 of the Act 
must show reasonable grounds for the opinion which he must 
form to bring such right into existence and such grounds can 
be reviewed by the Court on the hearing of an appeal. M. v. 
Commistioner of Inland Revenue. (1961. 22 May. Herd S.M. 
Whangarei.) 

Stamp dut&-Agreement to acquire inter&8 of unpaid vendor8 
under agreement fOT sale a%d prchase-Transfer of legal estate 
in. land to person 80 ac@ring-Transfer liable to ad valorem 
duty-Rate of duty-consideration on which to be assessed- 
Stamp Duties Act 1954, 8. 66 (a). The appellant agreed to 
acquire the vendors’ unpaid interests under certain agreements 
for sale and purchase under which the vendors had sold parts 
of their property. The agreement was in form of an agreement 
of sale and purchase of a chose in action-namely, the balance 
of the unpaid purchase money owing by each purchaser. The 
vendors, in fulfilment of an obligation created by the agreement 
with the appellant, exeouted in favour of the appellant a 
registrable transfer of the fee simple of all the land concerned. 
Held, 1. That the transfer w&s a transfer of the legal estate in 
the land which fell within the definition of “ property ” con- 
tained in s. 2 of the Stamp Duties Act 1954. 2. That the 
transfer was properly assessed with ad &em stamp duty 
under s. 66 (a) of the Act, such duty to be calculated on the 
sum of money still owed by the various purchasers of the land, 
which sum in turn was the consideration for the transfer of the 
legal estate to the appellant. Stratford v. Commissioner of 
Inland Rwenue. (S.C. Auckland. 1961. 16 May; 1 June. 
Hardie Boys J.) 

RATES AND RATING 
Valuation roll-Annual vahk~kt88eampzt whe9’8 oum8r is 

occup’er and no available evidence of comparable rental tullzcea- 
Resort to fair-rent form&z---Inclusion of land taa-Rating 
Act 1925, 8. 2. In assessing for the purposes of the Rating 
Act 1925 the annual value of a property of which the occupier 
ie the owner and where, because of the special nature of the 
premises or of the business carried on therein, evidence of 
comparable market rentals is not available, the valuer may 
assume that the hypothetical gross rental which a tenant 
should be prepared to pay and a landlord to accept is a fair 
rent assessed in accordance with the provisions of the Tenancy 
Act 1955 less the 20 per cent, arbitrarv reduction provided for 
in the definition of “ rateable value’” appearing in 8. 2 of 
the Rating Act. (Graham v. Mount Eden Borough Council 
(1966) 8 M.C.D. 437, distinguished.) The amount of any 
land tax which would be payable by the owner of the property 
if he owned no other land is to be taken into account as sn 
outgoing in the computation of the gross rental value of the 
property. In re Objeottina to the Auckland, City Cou~l 
Valuatwn List by Europa Oil (N.Z.) Ltd. and Othcra. (1961. 
11, 19 April; 9 June. Coates S.M. Auckland.) 

RES JUDICATA. 
Estoppel sting after the &ue of the writ--plaintiff8 sc~king 

lo rely on estoppez-Amendmentent of reply-Architects’ actiona fo* 
feea for work on project subsequently abandone&-Defense that 
remuneration for aband&& project8 ~&ded by agreement 
rejected-Second a&on in reaped of another abandoned project- 
Same defence-Wtit, in second action issued before de&ion in 

first a&m-Whether defendant estopped in second action from 
raising at the trial tL eame &fence aa in. the filrst action. The 
plaintiffs, a firm of architects, were employed under an oral 
agreement with the defendant, a property developer, to do 

architectural work for his development schemes. In an action 
by the plaintiffs claiming fees for work done on schemes for a 
particular site, which schemes had been subsequently abandoned, 
the defendant pleaded, among other defences, that it was agreed 
that the plaintiffs should not be paid for work done on any 
scheme which was subsequently abandoned. While this action 
was pending the plaintiffs issued a writ in a second action claim- 
ing fees in respect of another abandoned scheme, and the 
defendant entered a defence similar to that in the first action. 
Both actions were heard before the same official referee. In 
the first action the official referee found that the plaintiffs were 
entitled to charge fees in respect of abandoned schemes and 
gave judgment for the plaintiffs. Thereupon, the plaintiffs 
amended their reply (with leave) in the second action by adding 
a plea of re8 judicuta, viz., that the defendant was estopped by 
reason of the decision in the first action from raising the issue 
whether the plaintiffs were entitled by agreement to charge 
fees. On appeal from a decision upholding the estoppel, Held, 
The estoppel would be upheld because : (i) a judgment in an 
action could constitute an estoppel per rem judicatam in a 
subsequent action, although the judgment in the first action was 
given after the issue of the writ in the second action. (Re Defries, 
Norton (OT Nordon) v. Levy ( 1883), 48 L.T. 703 and Bell v. 
Holmes [1956] 3 All E.R. 449, approved. The Delta (1876) 
1 P.D. 393, distinguished.) (ii) Although a party might be taken 
to have waived an estoppel if he had not, pleaded it, there was no 
waiver unless he had opportunity to plead it ; R.S.C., Ord. 24, 
did not by implication prevent the plaintiffs from pleading an 
estoppel that arose after the issue of their writ, and the plaintiffs 
had been entitled to plead the estoppel by amending their reply. 
(Dictum of Holt C.J., in Z’revivian v. Lawrence (1704) 2 Ld. 
Raym. at p. 1051, applied). Morrison Roee and Partners (afirm) v 
Hillman. (C.A. (Holroyd Pearce, Willmer and Pearson L.JJ.), 
6, 7 June 1961 ; [1961] 2 All E.R. 891). 

ROADS AND STREETS. 
What is a misfeasance 1 (1960) 230 LT. Jo. 4. 

SALE OF GOODS 
When goods must be fit for use. (1961) 111 L.J. 383. 

TRANSPORT 
Heavy motor-vehicle Zicence-Conviction for opwa&g heavy 

motor vehicle without appropriate licence--liability of operator 
for quarter’8 licence fee-Validity of Rqulutti-Transport 
Act 1949, 8. 59 (1) (I)-Heavy Motor Vehicle Regulations 1955 
(S.R. 1955/59), Regs. 10 (9), 12 (17), 12 (18). Subclauses (17) 
and (18) of Reg. 12 of the Heavy Motor Vehicle Regulations 1966 
(S.R. 1955/59) are validly made under the authority of s. 59 (1) (1) 
of the Transport Act 1949. Where a person is convicted of 
operating a heavy motor vehicle without a heavy motor-vehicle 
licence he becomes liable under Regs. 12 (17) a,nd 12 (18) to 
pay a quarter’s licence fee even though he might have escaped 
conviction by taking out a weekly licence under Reg. 10 (9). 
Ateodm;y-$General v. FV+ama. (1961. 16 February ; 9 June. 

. . Whangarel.) 

Offences-Operating vehicle after dark without prescribed tight8 
-Mens rea not an ingredient-Traffic Regulationa 1956 
(S.R. 1956/217), Reg. 34 (1). Mena rea is not a necessary 
ingredient of the offence created by Reg. 34 (1) of the Traffio 
Regulations 1956 (S.R. 1966/217) of driving a motor vehicle 
on the road during hours of darkness without being equipped 
with the prescribed lights. (P I o ice v. Miller (1952) 8 M.C.D. 77, 
not followed. Provincial Motor Cab Co. Ltd. v. Dunning 
[1909] 2 K.B. 499, followed. R. v. Ewart (1906) 26 N.Z.L.R. 
709, applied.) Tramport Department v. Haywood. (1961. 
6 July. Herd S.M. Whangarei.) 

WORKERS’ COMPENSATION 
Apportionm#G of compensation-Remarriage of widow to be 

taken into account--Works’ Compensation Act 1956, 8. 64 (b)- 
A88e88men.t of wmpenx&o+Eff& of U%i?W’8 nmawiage-*rtd~ 
a total dependantworkera Compensation Act 1956, 8. 2 (2). 
The remarriage of the widow of a deceased worker deep not 
affect or detract from the statutory presumption that she and 
the children of the worker were trial dependants and does not 
affect the amount of compensation payable in respect of his 
death. (United Collieries Ltd. v. Hendry [1909] A.C. 383 ; 
2 B.W.C.C. 308, applied.) Such remarriage is a factor to 
be taken into account when considering the apportionment 
of the compensation moneys. Kinney v. WhaUune County. 
(Comp. Ct. Auckland. 1961. 28 April; 18 May. Dalglisb J;) 
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The Salvation Army 
. 

When considering your Will, take advantage of the present legislation and the alter- 
ation in the method of collecting duties. It is wiser to make your gift during your 
lifetime, and do not forget the urgent needs of The Salvation Army. 

So many activities, covering Social work among the unfortunate, Homes for Children, 
Rescue Work among Women, Shelters for Men, Clinic for Alcoholics, Police Court 
work and helping of ex-prisoners, Eventide Homes for aged Women and Men, single 
The Army out as worthy of consideration. 

Evangelical work is the primary aim of the Movement, and this is expressed in 
regular open-air and indoor meetings, visitation, children’s and youth work for both 
sexes. World-wide missionary and hospital service, where, among others, New 
Zealand Officers minister to the Blind, the Lepers and other distressed people in far 
away lands, is in constant operation. 

IN A GOOD CIRCLE. 
Children find shelter and security within the circle of a Salvation Army Home in New Zealand 

rrr 

For full particulars write to- 

The Territorial Commander, The Salvation Army Headquarters, 
204 CUBA STREET l - - - WELLINGTON 
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ANNOUNCINQ 

Taxation Board of Review Decisions 
being the 

Authorised Reports of the Decisions 
of the Taxation Board of Review 

edited by 
1. I. THOMPSON, LL.B., A.P.A.N.Z. 

The first issue of this new service has just been published, being a selection of the decisions of the 
Taxation Board of Review, heard during May 1961. 

TAXATION BOARD OF REVIEW DECISIONS (T.B.R.) 

will be published periodically as material is received from the Board. T.B.R. are the authorised reports 
of the Decisions of the Taxation Board of Review. A brief headnote giving salient points and the 
decision of the Board is written by the Editor, followed by the full reason for the decision and the final 
determination of the Board. 

The subscription rate is 25s. per 120 pages. A file to hold parts is available at 22s. 6d. 

Published by : 

BUTTERWORTH & CO. (New Zealand) LTD. 
49-61 Ballance Street, 
WEIUNOTON. 

36 High Street, 
AUCKLAND. 

Tke NEW REGULATIONS d 

ME:RCBZDlES -RElNZ 

Memdes-Benz cars are now available under new 
regulations to holders of over-seas funds which 
have been held prior to 1st January 1959. 
We will gladly advise you on the suitability of your 
overseas funds, and complete all the necessary 
paper work. Write or call soon, we are at your 
service. 

CABLE-PRICE CORPORATION 
CHpRbsTB-; YIH HAMILTON ROTORUA 

. . P.O. Box 93S P.O. Box 218 

AUCKLAND 
P.O~kBu~OOS 

14.1 
I&ensed motor vehicle dealem. 



19 September 1961 NEW ZEALAND LAW JOURNAL 261 

CASE AND COMMENT 
Contributed by Faculty of Law of the Untveratty of Auckland 

No Flowers by Request 

In Attorney-General ex rel. Butler and Others v. 
The Mayor etc. of Gisborne (Supreme Court, 27 March 
and 22 May 1961) the plaintiff and the relators alleged 
that the Gisborne City Council would act illegally if it 
grassed over flower-beds and paths, took out hedges 
and removed a glasshouse in the Gisborne Botanical 
Gardens. It had been recommended by the City 
Engineer and the City Gardener that the Botanical 
Gardens should be converted into an open park and 
the report containing the recommendation had been 
adopted by the Council. 

It was argued for the relators that the proposed 
conversion of the gardens into an open park was illegal 
under the Reserves and Domains Act 1953 and the 
Town and Country Planning Act 1963. The relators 
sought injunctions (i) restraining the Council from 
implementing its decision to convert the gardens into 
a park, (ii) restraining it from taking any action in or 
about the Botanical Gardens except in conformity with 
the two statutes mentioned and (iii) ordering it to 
remove heaps of soil which had already been dumped on 
the pathways preparatory to grassing them over. 

The contention that the proposed action of the 
Council would contravene the provisions of the Reserves 
and Domains Act 1953 was considered first. This 
point can here be mentioned only briefly. 

The land on which the Botanical Gardens were 
planted had been acquired by the defendant corporation 
in two lots, the first by a Crown grant under the pro- 
visions of the Public Reserves Act 1877 and the amending 
Act of 1878 
ground ” 

“ in trust as a site for a public recreation 
and the second by purchase in 1920, the 

memorandum of transfer expressing that the land was 
purchased for a recreation ground. The relators had 
to concede, in view of the words used in the Crown grant 
and in the transfer, that the trust created would not 
be broken by the conversion of the gardens into an 
an open park They endeavoured to show, however, 
that the Council by its conduct in connection with the 
preparation of its proposed district scheme under the 
Town and Country Planning Act 1953 and by habitually 
using and referring to the land in question as “ The 
Botanical Gardens ” had declared a trust of a narrower 
scope which limited the use of at least part of the land 
to botanical gardens. Hutchison J. held that the acts 
of the Council did not amount to an irrevocable 
declaration narrowing the terms of the trust. He was 
of opinion that the facts showed only the way in which 
the Council had carried out the trust in the past and 
intended to carry it out in the future. 

The alternative argument for the relators, on which 
greater reliance was placed, was that the use of the 
land as botanical gardens was part of the proposed 
district scheme prepared under the Town and Country 
Planning Act 1953 and approved by the Council and 
that even though the scheme was not operative, the 
Council must comply with it. It was contended that 
the Council could not alter the proposed district scheme 
except by one or other of the methods laid down in 

s. 22 and in a. 35. Section 22 provides that if, for any 
reason other than to give effect to a decision of the 
Town and Country Planning Appeal Board or to meet 
objections that have been heard by the Council, the 
Council varies the scheme at any time before it becomes 
operative the Council shall publicly notify the nature 
of the variation and make full details available for 
public inspection. Objections must be called for in 
the same way as if the variation were an original 
proposed district scheme. Thus, when a proposed 
district scheme is varied under a. 22 every owner and 
every occupier of property affected has the same rights 
of objection and appeal as he had to the original proposed 
scheme. Section 35 allows application to be made to 
the Town and Country Planning Appeal Board to 
consent to any specified departure from the provisions 
of either an operative district scheme or a proposed 
district scheme and the Board may give its consent 
either unconditionally or subject to such conditions 
as it thinks fit. Regulation 32 of the Town and Country 
Planning Regulations 1960 deals with applications for 
consent to a departure from any provision of a district 
scheme under s. 35 (1) of the Act and requires every 
applicant (whether the Council or any other person) 
to publish twice in a newspaper circulating in the 
district a notice stating the substance of the application. 
The notice must require any person objecting to the 
proposals or desiring variation of them to submit his 
arguments by a specified date. Persons objecting are 
entitled to be heard. Both ss. 22 and 35 therefore 
afford persons who object to a variation of or a 
departure from a proposed scheme the opportunity 
of being heard. 

Arguments for the defendant (a) that it was not 
part of the proposed district scheme that the land in 
question should be a botanical garden, since the Scheme 
Statement and District Planning Map (both of which 
referred to “ Botanical Gardens “) served only to 
explain the Code of Ordinances, which Code did not 
refer to botanical gardens, and (b) that even if the 
Council carried out its intentions there would still be 
“ botanical gardens ” were rejected by Hutch&on J., 
who decided that the Scheme Statement and the Map 
were part of the proposed scheme and also that if the 
gardens were converted into an open park they would 
no longer fall within the description of “ botanical 
gardens “. 

The question was discussed whether, if no alteration 
was made in the scheme, the Council would be bound 
to maintain the land as botanical gardens after the 
scheme became operative. Counsel for the relators 
submitted that it would, relying on s. 33 subss. (1) and 
(2) of the Act. Those subsections provide that every 
provision of an operative district scheme shall have the 
force and effect of a regulation made under the Act 
and that while a district scheme is operative it shall 
be the duty of the Council to observe the requirements 
and provisions of the scheme. Counsel for the defendant 
submitted that the defendant corporation would not 
be bound, arguing that there could be a non-conforming 
use of the land as permitted by a. 36 of the Act. The 
saheme under discussion was not, of course, operative, 
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but Hutchison J. expressed a tentative opinion obiter 
that a. 36 would not apply to the Council itself. He 
gave no reasons for this opinion. 

The final~and~most,important point was whether the 
Council had to comply with the scheme which it had 
itself prepared and approved even though the scheme 
was not operative. The argument for the relators was 
that as the Council had approved the scheme and as 
ss. 22 and 35 of the A& provided machinery by which 
the scheme could be altered, it should be inferred that 
the Council should comply with the scheme even at 
its existing stage. Council for the defendant maintained 
that the defendant was under no obligation to comply 
with its own scheme before the scheme became operative. 

The learned Judge, upholding the submission of 
counsel for the defendant, held that the Council was 
not under any duty to comply with its own proposed 
district scheme. He was of opinion that the fact that 
the Council had statutory authority to change the 
scheme before the scheme became operative did not 
place any restriction on what the Council might do 
with land under its control. If the Council changed 
the use of any such land it oould afterwards alter the 
scheme to correspond subject to compliance with the 
requirements of 8. 22 or 8. 35. 

The relief claimed by the relators was refused. There 
were no grounds for the issue of the injunctions sought 
in paragraphs (i) and (iii) of the prayer of the statement 
of claim, whilst as far as paragraph (ii) was concerned, 
there was no threatened breach of the provisions of 
the Reserves and Domains Act 1953 and the relators 
had failed in their contention that the provisions of 
the Town and Country Planning Act 1953 required 
the Council to comply with the provisions of its own 
inoperative district scheme. Any injunction such as 
that sought in paragraph (ii) of the prayer would be 
premature and unnecessary, since it could not be assumed 
that the Council would not change the scheme before 
the scheme came into operation. Hut&son J. did, 
however, say that the proper course would be for the 
Gisborne City Council to change its scheme even if, 
contrary to his tentative view, a. 36 would permit a 
non-conforming use by the Council itself after the 
scheme became operative. 

The case shows that a Counoil is not bound by its 
own proposed district scheme. In view of the opinion 
expressed by Hutchison J. obiter that s. 36 of the Act, 
which in certain circumstances permits a non-conforming 
use, does not apply to a Counoil itself, any Council 
which contemplates a change in the character or use 
of any land under its control after the publication of its 
proposed district scheme but before that scheme becomes 
operative, should change the scheme under the pro- 
visions of a. 22 or s. 35. Under either section persons 
objecting to the variation or departure from the proposed 
scheme have the right to be heard. The result could 
nevertheless be unfortunate. If a Council desires to 
change the use of land which it controls (such as a 
botanical garden) after having publicly notified its 
proposed district scheme it is at liberty to do so provided 
that it changes the proposed scheme at ame time 
before the scheme becomes operative. The important 
point is that the change of use may apparently be 
effected before the proposed district scheme is varied. 
Any persons who desire to oppose the variation can 
thus be faced with a fait accompli and their right of 
objection rendered to all intents and purposes useless. 

Under the detailed and far-reaching provisions of 
a. 38 of the Town and Country Planning Act 1953 a 
Council may delay any “ detrimental work ” (a phrase 
defined in the broadest possible terms and including 
the erection of buildings, the subdivision of land etc.) 
which is likely to contravene an undisclosed or proposed 
district scheme. Thus the private citizen can be 
prevented from developing his property because his 
project contravenes some district scheme which has 
not been publicly notified and of which he has no 
knowledge. The Council, on the other hand, may do 
what it likes with property under its control even after 
public notification of its proposed district scheme 
subject only to altering the scheme (in accordance with 
s. 22 or s. 35 of the Act) to suit itself before the scheme 
becomes operative. As already pointed out, the right 
of objection to such an alteration is likely to be quite 
ineffective. 

The decision of Hutchison J. clearly shows that the 
provisions of the Act operate unequally as between the 
Council and the citizen. 

G.W.H. 

Reputed Ownership in Bankruptcy 
The scope of the doctrine of reputed ownership was 

recently examined by Maearthur J., in Pyne, Gould, 
Guinese Ltd. v. Jurriw (May 11, 1961). It became 
necessary for the learned Judge to decide in what 
circumstances a bankrupt could be said to be the reputed 
owner, within the meaning of the Bankruptcy Act 
s. 61 (c) of a debt. By s. 61 (c) goods in the possession 
order or disposition of a bankrupt, at the commence- 
ment of the bankruptcy, by the consent and permission 
of the true owner, under circumstances that the 
bankrupt is’the reputed owner of them pass, with some 
exceptions not here relevant, to the assignee. 

The debt in issue-4269-was a cheque which rep- 
resented the proceeds from the sale of livestock owned 
by a Miss Millow and payable to her by Borthwicks. 
The contract between Miss Millow and Jurrius, the 
bankrupt, entitled him to one third of the “ profit ” 
from the proceeds of stock purchased by her but (so far 
as can be ascertained from the report) fattened on the 
bankrupt’s farm. His share was ascertainable only by 
reference to the contractual arrangements between the 
parties. The stock were slaughtered on 10 April and 
on 16 April Borthwicks prepared a cheque which, in 
accordance with prior instructions, was made payable 
to Miss Millow. On that day the bailiff acting as the 
agent of the Sheriff of the Supreme Court secured the 
alteration of the name of the payee so that the cheque 
became payable to “ The Sheriff of the Supreme Court 
A/c T. E. Jurrius “. The cheque which was then 
seized under a writ of sale was credited to the Sheriff’s 
account on 22 April. The bankrupt had filed his 
petition on 20 April. The learned Judge decided that 
on that date (which was assumed to be the commence- 
ment of the bankruptcy) the sum of E269 was a debt 
owed by Borthwicks to Jurrius. (Quuere : was it not 
a debt owed to Miss Millow 2) He was satisfied that 
because the Sheriff’s seizure was ineffective in law 
the debt remained in the order and disposition of the 
bankrupt on 20 April. Though it is difficult to see how 
a debt represented by a cheque expressed to be payable 
to the Sheriff of the Supreme Court but which had not 
been paid could be said to be in the order and dis- 



position of the bankrupt, the further consideration of 
the case proceeded on that assumption. 

The learned Judge referred to the principal authorities 
on the application of the reputed ownership clause and 
to the recent decision of the English Court of Appeal 
in 1% re Fox [1948] Ch. 407 ; [1948] 1 All E.R. 849, 
which had emphasised that it is not necessary to prove 
that the bankrupt had obtained credit. But the cir- 
cumstances must be such that creditors must have been 
led to believe that the goods were his. The owner of 
goods is not to be deprived of his goods merely because 
an inference that the bankrupt was the true owner 
might have arisen. 

Jurrius had been in financial difficulties for some 
time. His dairy stock had been sold up by his landlord. 
He was able to purchase livestock at the sales only on 
a cash basis. The bailiff had been told and so, it 
appeared, had representatives of the plaintiff and 
Borthwicks, that the livestock on the farm belonged 
to Miss Millow. The Judge concluded that the financial 
position of the bankrupt was “ notorious “. Thus, he 
said, it was difficult to imagine persons inferring that 
the debt owing by Borthwicks belonged to the bankrupt. 
This inference might have been drawn but it was not 
one that must be drawn. 

Moreover, Miss Millow, the owner of the debt, had 
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not conaemtBd to the bankrupt having possession. The 
arrangements between her and the bankrupt (which the 
bailiff had interfered with) were that the proceeds from 
the sale of the livestock were to be paid to her account. 
This was a long standing arrangement which Miss 
Millow was entitled to assume would be observed. She 
was in no way remiss in the sense of allowing the 
bankrupt to give false appearance of creditworthiness. 
For these reasons the Court decided that the debt was 
not part of the bankrupt’s estate. 

In most of the cases dealing with the application of 
the reputed ownership clause to debts, the conflict 
has been between the claims of the Assignee on behalf 
of the general body of creditors and a person to whom 
the bankrupt has assigned the book debts owing to 
him, e.g. a mortgagee. To take such debts out of the 
reputed ownership of the bankrupt it is necessary to 
give notice of the assignment to the creditor or in some 
other way terminate any reputation of ownership the 
bankrupt might have. In the Jurriu.s case we have a 
different situation-it was argued that a bankrupt 
was the reputed owner of a debt (owing to a third 
person) which had arisen from a dealing with livestock 
in the proceeds of which he had a beneficial interest 
under a contract. 

J.F.N. 

MILLER v. THE MINISTER OF MINES 

Part I 
There was once a Judge, and a very good Judge he 

was too, and he lived in the city of Wellington. Having 
worked well and worthily in the quarry for many years, 
he approached the time when he should retire and 
enjoy the well-earned rest which his industry had 
accorded him. In a few weeks he was due to take his 
final leave, and he had planned to spend a year 
travelling abroad in the company of his wife. 

While strolling one Sunday afternoon upon one of 
those delightful summer days which fall to the lot of 
those fortunate enough to have chosen Wellington as 
their home, the Judge and his wife saw a building section, 
costly as all building sections now are, but offering 
every pleasant prospect and appeal to those who wish 
to live a mellow life and have the money necessary to 
do so. And the Judge turned to his wife and said, 
“ Suppose we buy this section, and when we come back 
from overseas we will build ourselves a new house 
just adequate for our own needs. The old home has 
served us very well, but the children are all grown-up 
and away, and as we get older the burden of looking 
after the place will fall increasingly upon us.” And 
his wife said, “ Yes, let’s buy it.” 

Now the Judge, having long forgotten all about the 
practical side of buying sections, sought out a well- 
known and highly capable Wellington solicitor and paid 
over his money, 51,500, and told the highly-capable-etc., 
solicitor to do what was necessary to have the section 
transferred in fee simple, free from encumbrances, in 
accordance with the requirements of law. 

The solicitor got to work, and because it w&e the 
Judge concerned, he personally searched the Land 

Transfer Register right to its very roots-haunted the 
Town Hall until satisfied there was no local body or 
town-planning catch-in fact, he made a thoroughly good 
job of it and in due course paid over the Judge’s money 
and received a Certificate of Title which appeared to be 
unexceptionable in every respect. 

In due time the Judge and his wife took their holiday 
and returned to Wellington. It was now time to do 
something about their new home, so they thought they 
would take another look at their section. What with 
the progress in Wellington, and this that and the other, 
there had been changes even in the year the Judge had 
been away, but their astonishment knew no bounds 
when in place of their lovely building section they were 
faced with a vast quarry from which Ministry of Works 
lorries were carting loads of rock, stone and road metal. 

The Judge having fed on a diet of contretemps for 
the last 40 years did not “ do his bun,” but went and 
saw the highly-capable-etc., solicitor who had attended 
to the transfer and having stated the facts said, “ What 
about it ? “. And the solicitor said, ” We’ll find out 
what about it “. So the solicitor made his way round 
to the office of his pal who ran the Ministry of Works in 
Wellington and said to his pal, 
it ? ” and his pal said, 

“ How come, what about 
“ Its quite a story-if you have 

a minute to spare, I’ll tell you all about it “. And the 
solicitor said, 
be good “. 

“ Too right I have-and it had better 

“ It’s like this ” 
Works, 

said the boss of the Ministry of 
“ and you’ll find every word of it vouched for 

in this file if you care to look it over. Years and years 
ago, about the turn of the century, that section belonged 
to a bird o&x? Ptmlington. He noti& there was an 
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outcrop of stone on it and as in those days the whole 
show was hardly worth two bob, he thought he ought 
to make something out of it by selling the stone. So he 
approached a contractor chappie called Byron and 
made a deal. Byron gave him a tenner for the mineral 
rights for five years. Just what they meant precisely 
nobody bothered to define, but the general idea was 
that Byron could quarry and take away any stone he 
liked for the next five years. However, they thought 
they had better have the deal “ properly fixed up “, so 
they went to a solicitor called Williams and told him 
to do what was necessary. 

Now Williams apparently could see no profit in 
preparing elaborate documents over a tenner, but he 
had been amusing himself by reading bits of the Mining 
Act so he said, “ Let’s put in an application for a 
Mineral Licence under the Mining Act and see what 
happens “. Accordingly, he got some forms and 
completed them accordingly to the directions thereon 
and Penlington obligingly signed in the margin : 
“ I consent to the within application as owner and 
occupier of the land. J. Penlington ” and away the 
application went. Sure enough, after a few months, 
back came the Mineral Licence under the Mining Act, 
duly registered in the office of the Mining Registrar 
at Blenheim, which happened to be the nearest office 
of the Warden’s Court at that time. 

“Now Byron proceeded to get himself into a jamb 
with the Government. He defaulted on a contract 
and owed the Government a lot of money and the 
Government decided to take an assignment of what he 
had in the way of assets and let him go. Amongst the 
assets assigned (and registered) was the Mineral Lioenoe 

which was tucked away and almost forgotten. That was 
many many years ago and the term of the licenco expired 
long since but (and in mining matters there is always 
a “ but “), the Mining Act provides that any licence 
acquired by the Crown goes on for ever irrespective of 
its term, so that licence is still a good licence. About 
12 months ago one of our bright boys saw the outcrop 
on this section and reported it was just the thing we 
wanted. And so it was. The old hands remembered 
the Byron deal so we dug out the file, and so we are 
quarrying the stone, and so we are jolly well going to 
go on quarrying the stone and as for your Judge you 
can refer him to the decision in Miller v. Minister of 
Mine-s 

The highly-capable-etc., solicitor returned to his 
office, albeit with a somewhat less sprightly step and 
telephoned the Judge. Next day the highly-capable- 
etc., solicitor wrote out his cheque for El,500 (and 
interest) and humbly tendered it as damages for his 
negligence for having failed adequately to search the 
title, and the Judge, being a decent old boy, accepted 
it in full satisfaction, notwithstanding that what with 
the inflation and one thing and another it would now 
cost him $2,000 to buy another section anything like 
as good. 

The highly-capable solicitor concluded that this 
searching business can be a complicated and expensive 
matter and promptly issued an office instruction that 
every future search must include adequate inquiries 
to eliminate the possibility of the land being affected 
by a licence under the Mining Act. Just what he was 
letting himself in for will appear in the next instalment. 

J. C. PARCELL. 

WHAT IS A CONTRETEMPS ANYWAY? 

We have a cousin whom we regard as a sort of rich 
relation-partly because of her undoubted charm and 
partly because of the financial standing of her husband- 
she moves in a circle that is normally much too high 
for us. However, from time to time we are entertained 
at her home and while there we meet the wives of 
people who have risen much higher in the world than we 
have. While we are en fan&e, we are called by our 
front name and we are apparently expected to call 
them by their front names. This has its difficulties. 
We regret to say that we have reached the stage where 
we look our age, while the cousin and her friends never 
have looked as if they attended with us that great 
marriage bureau known today as the New Zealand 
University. So another question arises. Do we treat 
them in an avuncular manner and tell them to call 
us Uncle, or is that too much of a price to pay to disguise 
the fact that they knew us when all the world was 
young ? We find that our most popular technique is 
to explain when explanations are unavoidable that 
they were at school with our wives. 

This all arises from a slight contretemps a few weeks 
back. We have previously mentioned in these notes 
a legal near-friend who fishes and farms, but who for 
some reason mixes us up with Mr Wodehouse’s Mr 
Mulliner. For those whose earliest ambition was to 
marry Shirley Temple, and for their younger associates, 

Mr Mulliner had friends and relations of whom it was 
sung : 

“ You will find them living highly, 
Like the old Olympian gods, 
You will find them hiding shyly, 
In the various countries’ quods.” 

Our legal friend is at present chairman of a girls’ 
college. He had invited Sir Joseph Quelqu’un, until 
comparatively recently one of Her Majesty’s Judges 
(four star), to open or close this college. This Judge 
happened to be a near contemporary and his wife was 
a friend of our cousin. We were therefore invited to 
morning tea to keep the wicket up at the other end 
while our host made the runs. The first thing our host 
wanted to know was how to address his man. Does 
an ex-four-star receive the same courtesies as a current 
five-star ‘c We had our own difficulties because although 
her Ladyship was pretty sure to call us “ Advo “, or 
some such name, we were only on “ if your Honour 
pleases ” terms with her husband. This question was 
quickly settled, because just inside our host’s door there 
was a photograph of a large fish suspended from the 
scales and from then on we did not exist. We had taken 
the photograph so we knew exactly how the scales were 
faked, but when we endeavoured to mention this we 
were just “ shushed “, the matter being of no 
consequence. Apparently this type of photograph is 
normal amongst fisherman. 
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NJ. METHODIST SOCIAL SERVICE ASSOCIATION 
through its constituent organisations, cares for . . . 

AGED FRAIL 
AGED INFIRM 

CHILDREN 
WORKING YOUTHS and STUDENTS 

MAORI YOUTHS 
in EVENTIDE HOMES 

HOSPITALS 
ORPHANAGES and 

HOSTELS 
throughout the Dominion 

Legacies may be bequeathed to the N.Z. Methodist Social Service Association or to the following members of the 
Association who administer their own funds, For further information in various centres inquire from the 
followiug : 

N.Z. Methodist Social Service Association. hnvener : Rev. A. EVERIL ORR . . P.O. Box 6104, Auckland 
Auckland Methodist Central Mission. Superintendent : Rev. A. EVERIL ORR . . P.O. Box 5104, Auckland 
Hamilton Eventide Home. Secretary : Mr A. C. BUEUESS . . . . . . . 302 River Rd., Hamilton 
Auckland Methodist Children’s Home, Secretary/Manager : Mr R. K. STACEY . P.O. Box 5023, Auckland 
Christchurch Methodist Central Mission. Superintendent : Rev. W. E. FATXINOHAM P.O. Box 1449, Christchurch 
South Island Orphanage Board (Christchurch). Secretary : Rev. H. A. COCHRANE P.O. Box 931, Christchurch 
Dunedin Methodist Central Mission. Superintendent : Rev. D. B. GORUON . . . . 35 The Octagon, Dunedin 
Masterton Methodist Children’s Home. Secretary : Mr. J. F. CODY . . . . P.O. Box 298, Mast&on 
Maori Mission Social Service Work 
Home and Maori Mission Department. Superintendent : Rev. G. I. LAURENSON P.O. Box 5023, Auckland 
Wellington Methodist Social Service Trust. Director : Rev. B. J. RISELY . . 38 McFarlane Street, Wellington 

THE LEPER MAN 
NURSES CHRIST'S 

LITTLE ONES 

I can save their lives if you help me 

P, J. TWOMEY 
“ Leper man ” 

I I5 Sherborne Street, 
- Christchurch. L.36 

The Church Army 
in New Zealand 

(Church OX England) 
( A Society Iticorporated under The Rdigioous and Chadable 

Trusts Act 1908) 

HEADQUARTERS : SO RICHMOND RD., AUCKLAND, W.1. 
Predent : THE MOST RE~EREIVD N. A. LESSER, Archbishop 

and Primate of New Zealand. 

THE CHURCH ARMY: 
Undertakes Evangelist&z and Teaohing Missions, 
Provides Social Workers for Old People’s Homes, Orphanages, 

Army Camps, Public Works Camps and Prisons, 
Conducts Holiday Camps for Children 
Trams Evangelists for work in Parishes and among the 

Maoris. 
LEGACIES for Special or General Purposes m y be safely 
entrusted to :- 

The Church Army. 
- -B- - - - - - - -B- -  

FORM OP BEQUEST: 
” I give to the CHURCII ARMY IN NEW ZEALAND SOCIETY 

of 90 Richmond Road, Auckland, W.l. [Here insert par- 
ticulars] and I declare that the receipt of th,e Honorary 
Trex~~rer for the title being or other proper officer of the 
CAurch Army in New Zealand Society, shall be sufjioicnl 

discloarge fw the same.” 
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A Gift now . . . 
TO THE 

Y.M.C.A. 
- decreases Death Duties. 

-gives lifetime satisfaction to the donor. 

THE Y.M.C.A. provides mental, spiritual and physical 
leadership training for the leaders of tomorrow - the 

boys and young men of today. Surely one of the most 
important objectives a donor could wish for. 

The Y.M.C.A. is established in 16 centres of N.Z. and 
there are plans for extension to new areaa. Funds are 
needed to implement these plans. 

Unfortunately, heavy duties after death often means 
that charitable bequests cannot be fulfilled. But there is 
a solution, a gift in the donor’s lifetime diminishes the 
net value of the estate - and the duty to be paid. 
It also gives immediate personal satisfaction - another 
worthy objective. 

amzSral (,@te M bequest8 8hdd be madG to- 

THE NATIONAL COUNCIL, 
Y.M.C.A.‘s OF NEW ZEALAND, 

276 WILLIS STREET 

On a looal baeis, they should go to the local Y.M.C.A. 

C41ma may be marked for endowment or general purposes. 

DR. BARNARDO’S HOMES 
Charter : “No Destitute Child Ever Refused Ad- 

mission.” 
Neither Nationalised nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 
A Family of over 7,000 Children of all ages. 
Every child, including physicauy-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks oi 
life. 

GIFTS, LEGACIES AND BEQUESTS, NO LONGER 
SUBJECT TO SUCCESSION DUTIES, GRATEFULLY 

REUEIVED. 
London Heudquurters : 18-26 STEPNEY CAUSEWAY,E.I 
N.Z. Headquarters: ~~THETEERAUE,WELLINGTON 

For further information write 
THE SECEET~BY, P.O. Box 899, WELLINGTON. 

The Young Women’s Christian 
Association of the City of 
Wellington, (Incorporated). 

-- 
* OUR AIM : as an interdenominational and inter- 

national fellowship is to foster the Christian 
attitude to all aspects of life. 

* OUR ACTIVITIES : 
(1) A Hostel providing permanent accommo- 

dation for young girls and transient accom- 
modation for women and girls travelling. 

(2) Sports Clubs and Physical Education 
Classes. 

(3) Clubs and classes catering for social, recre- 
ational and educational needs, providing 
friendship and fellowship. 

*OUR NEEDS : Plans are in hand for extension 
work into new areas and finance is needed for 
this project. 

Bequests are welcome ; however, a gift during 
the donor’s lifetime is a. less expensive method of 
benefiting a worthy cause. 

GENERAL SECRETARY, 
Y.W.C.A., 
5 BOULCOTT STREET, 
WELLINGTON. 

The Wellington Society for the Prevention 
of Cruelty to Animals (Inc.) 

A COMPASSIONATE CAUSE : The protection of animals 
against suffering and cruelty in all forms. 
WE NEED YOUR HELP in our efforts to reach all 
animals in distress in our large territory. 
Our Society : One of the oldest (over fifty years) 

and most highly respected of its kind. 
Our Policy : “We help those who cannot help 

themselves.” 
Our Service : 0 Animal Free Ambulance, 24 hours a 

day, every day of the year. 
l Inspectors on call all times to 

investigate reports of cruelty and 
neglect. 

l Veterinary attention to animals in 
distress available at all times. 

l Territory covered : Greater Wel- 
lington area as far as Otaki and 
Kaitoke. 

Our Needs: Our costs of labour, transport, feed- 
ing, and overhead are very high. 
Further, we are in great need of new 
and larger premises. 

GIFTS and BEQUESTS Address : 
The geOretary, 

GRATEFULLY RECEIVED P.O. Box 1726, 
WELLIN(ITON, c.1. 

___......,...,.........-...............................-............-......................... 

SUITABLE FORM OF REQUEST 
I GIVE AND BEQUEATH unto the Welldngtocc 
Society for the Prevention of CrueUy to Animals (It%.) 
the cum of E . . . . . . . . . . . . . . . . .._............................ free of all &dies and I 
declare that the receipt of the Secretary, Trewurer, or otjld* 
proper officer of the Society shall be a full and mffioasnt 
discharge to my trwtew for the said mm% nor ShaU w 
trwtwa be bvund to eee to the application thmmf. 

c 
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This left us to do our part with Lady Quelqu’un, our 
hostess like all good hostesses nowadays being kept, on 
the run between us and the source of supply. In spite 
of our rebuff by the fishermen, we still endeavoured 
to be polite, so we asked how Sir Joseph was enjoying 
his retirement. It would seem that her Ladyship was 
mixing us up with someone else for her reply was, 

“ Don’t be stuffy Advo, you know as well as I do 
that if I hadn’t been there to drive you both home after 
Bunty’s wedding, Joe might never have been Sir 
Joseph “. 

This reminded us sharply of the dangers of giving 
advice in family matters. Her Ladyship had a nephew 
who was studying for the legal profession. This nephew, 
wholly bereft of respect for age, was critical of the 
learning of Latin in general, and of what he called 
“ Advocatus’s perfectly unintelligible Latin references 
in particular “. We endeavoured to help him by 
explaining the great value it would be to him in later 
life if he knew that some time ago all Gaul was divided 
into three parts. He still doubted, so we explained 
that we had at one time received most favoured nation 
treatment from the late Sir Robert Stout because of a 
reference, apparently correct, to Ossa and Pelion. 

Instead of being grateful, this youth started a rumour 
that Advo’s limp (gained honourably with our army 
in Flanders) was caused by Advo’s drill sergeant who 
persisted in teaching his cohort to march in step by 
calling Sinister Dexter, Sinister Dexter, which brings 
us back to our starting point. If Dale Carnegie were 
us, how would he (we) address Sir Joseph when next 
we meet Z 

Arising apparently from this morning tea, our 
fisherman-farmer-legal friend invited us to fish with 
him at Taupo. It may mean nothing to city residents 
but in the farming districts an endeavour is being made 
to stamp out hydatids and as a result of tests our 
“ f-f-l-friend ” had lost one of his dogs. To those of 
you who do not know the fisherman’s area of Taupo, ii, 
should be pointed out that the architecture of the older 
dwellings is early missionary. In consequence matters 
which city practitioners normally deal with in chambers 
are at Taupo dealt with in camera in a theatre intime. 
We thought it right therefore to ask our “ f-f-l-friend ” 
if he himself was prepared to pass the hydatids test. 

Hence the contretemps. 

ADVOCATUS RURALIS. 

INTERNATIONAL LAW TODAY * 

I have recently returned from a trip overseas, which 
included stays of varying lengths in the United States, 
Canada, the United Kingdom, Scandinavia, and parts 
of the so-called Peoples’ Democracies in Eastern Europe. 
During my stay abroad I spent a year at International 
Legal Studies, which is a part of the Harvard Law 
School. I could not help but be impressed with the 
facilities available at Harvard for study in general and 
international legal studies in particular. I believe 
that the University has well over 10 million books in 
its library. In the Law School alone there are over 100 
professors who can, if they wish, read over a million 
books in their own library. The standard of scholarship 
is kept high by a policy of selecting only from the top 
10 per cent of persons undertaking legal study. All 
legal study is post-graduate and after the LL.B. the 
research and scholarship is, so to speak, post-post- 
graduate. 

In international legal studies the students are drawn 
from many parts of the world. I believe that last year 
more than 40 countries were represented. Harvard has 
been particularly well-known for its studies in inter- 
national law and compares in this respect with 
Cambridge. Similar programmes to those recently 
established at Harvard are at present being pursued 
at other great American Universities, such as Yale, 
Columbia and Michigan. 

By international law I mean public international 
law, which should not be confused with its half-brother, 
private international law. The latter, which is perhaps 
better known under the title Conflict of Laws, is more 
part of Municipal Law and deals with the effect of 
Foreign Law on the determination of issues within our 
own Courts. 

* A report of a talk given by Mr B. H. CLARK, B.A., LL.B. 
(N.Z.), LL.M. (Harvard), to the Auckland branch of the United 
Nations Association. 

Public international law, on the other hand, is con- 
cerned primarily with the law between States and so 
provides a means of adjusting disputes that from time 
fo time arise among nations. International law is 
also concerned increasingly with the rights of individuals 
and in particular their rights to life, liberty and property, 
while in a foreign land. The prime example of the 
application of international law in this latter category 
arises in circumstances such as the expropriation by 
the Government of the United Arab Republic of the 
property of the Suez Canal Company. Similar disputes 
have arisen more recently in Indonesia, where fhe 
Chinese apparently suffered certain expropriations and, 
of course, in Cuba, where Dr Castro has nationalised 
Coca-cola. 

International law also concerns us today inasmuch 
as it provides a criminal code. From time immemorial 
piracy has been treated as being an international crime. 
Since the turn of the century, attention has been given 
to the definition of war crimes and more recently 
attention has been focussed on the crime of genocide. 

I think it is interesting to know something of the 
rea,sons why international law is necessary and where it 
finds its origins. Put in its most simple form, inter- 
national law is concomitant of the division of our earth 
surface into State areas. The very question of who or 
what a State is, itself turns on international law. If 
States are to exist on any terms other than those of 
sheer force, then there must be rules governing their 
conduct. International law provides these rules. 
From one point of view the rules as to territory or 
boundaries are the most basic, but from another point 
of view the question as to who belongs to what, State, 
or the law of nationality, is even more important. 

From ancient times, the need for legal ordering has 
been recognised, as expressed in the maxim ubi societas 
ibi ius. The practice of diplomacy would be impossible 
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or at least very unsafe, if the traditional respect for 
the safety of envoys was not regarded. Modern 
international law dates from the time of the rise in 
Europe about 500 years ago of the Nation State. It is 
impossible to emphasise too much that the notion of 
sovereignty has been the basis on which international 
law has been built. To use the phrase of Professor 
Jessop, it has also been “ quicksand ” on which 
international law has foundered. 

In this day of newly-emergent nations, it is also 
important to notice that the origins of international 
law are closely connected with Greek and Roman 
philosophical ideas, as well as with Christianity and the 
rise of capitalism. International law is thus a European 
heritage from the time when Europe was the master 
of the world and its appeal to other less favoured nations 
is effected by this factor. 

I am frequently asked whether international law is 
really “ law “. The answer is that the term “ law ” 
is a very complicated idea, embracing many different 
aspects. For example, one can regard international 
law as being the substance of the actual rules which 
bind nations ; or alternatively, and I think preferably, 
one can regard international law more as a means of 
social ordering, having value by the extent to which it 
achieves the purposes of our international society. 

Of course, international law is very different from 
municipal law. For one thing, it is still in a stage of 
early development and in many areas there is room for 
genuine differences of opinion. Of course, you could 
say that this also applied to ordinary law and that is 
why there are lawyers ! 

More significantly under the present international 
legal order there is no Legislature and almost all new 
law must be created by agreement. Hence the 
importance of treaties. Another important differenti- 
ation is that there are still no international Courts with 
compulsory jurisdiction and a police force to enforce 
their orders. 

My own feeling is that international law is properly law. 
I will concede that if one insists on the nineteenth century 
Austinian definition of law being the command of a 
superior sovereign to his inferior subjects, then clearly, 
quite apart from the questions of sanctions, international 
law could not properly be called law. If on the other 
hand you view law more as a means of promoting 
the community interests of survival and prosperity, 
then there is no reason why international law does 
not qualify. This view of law, however, presupposes 
that States do have some common interests and stand- 
ards. I think this is clearly the position, even if the 
only common interest is a desire to avoid mutual 
destruction. 

So far as the present inadequacy of sanctions or 
enforcement procedures is concerned, while this is 
important, it does not seem to me to be vital on the 
question of the legal nature of international law. In 
any case, States have for long enough accepted inter- 
national law as binding on them and it can be said that, 
on the whole, international law is about as well observed 
as national law. 

The sources of modern international law are in brief 
as follows : 

(a) Custom, by which I mean the actual practice, over 
a period, of States. International law basically depends 

on the consent of States that certain rules are binding 
on them. Over a period of time, States tend to endeavour 
to be rational and consistent and to recognise that they 
have a common interest in preserving the standards 
thus established. 

(b) Treaties. I have already mentioned the major 
importance of treaties. These vary in importance from 
arrangements for Post and Telegraph purposes to the 
United Nations Charter. 

(c) Decisions of international Courts and arbitratora. 
I think it is important to know here, however, that 
there are many tasks that cannot properly be assigned 
to Courts and that in any case it is necessary to have 
some sort of standard, for a Judge without standards 
is likely to be little less than a dictator. Sometimes 
any decision may be better than anarchy, but as a 
rule it is necessary for the law and some community 
of purpose to develop together, so that there are common 
understandings and standards. 

I do not wish to leave the topic of the modern sources 
of international law without referring to the growing 
importance of persons with a legal education in advising 
their Governments on diplomatic matters. Not only 
do these people have the advantage of the wisdom 
crystallised in their own national law, but they are 
able by reason of their training to give an informed 
opinion on international matters and so avoid some 
of the pitfalls of excessive nationalism. 

It is true that from early times, States have often 
found that their so-called “ national interest ” was 
contrary to their obligations under internat.ional law. 
Queen Elizabeth I, for example, renegued on an agree- 
ment to continue supplying the Dutch with funds in 
their war against Spain and there have been numerous 
other examples of States disregarding their international 
obligations. Egypt and Cuba perhaps rank among 
these. 

One should not lose sight, however, of the fact that 
many States have accepted their international obli- 
gations, even when it was-inconvenient for them to do so. 

In the era of European expansion and the associated 
colonialism, international law undoubtedly operated 
in favour of the expanding States. They alone were 
members of the international community with rights 
under international law. The Treaty of Waitangi, for 
example, is thus not a treaty in the legal sense, because 
it was not made with people who qualified as a State. 

Since the Russian Revolution this question whether 
international law favoured some States over others 
has come to much prominence. The early Russian 
leaders began with a general repudiation of inter- 
national law on the old Marxist basis that it was only 
a class tool. Both in Russia and almost all other 
countries where there has been a revolution there has 
been much confiscation of property and we find the 
Russians in the dilemma of not being prepared to pay 
compensation, but being very offended where their 
nationals have their own property confiscated. This 
has been particularly the case in arguments between 
Albania and Yugoslavia. 

At the same time that the Soviet Union repudiated 
being under any obligation, they were quick to assert 
that they should have the rights which international 
law gives to States. In this respect the Communists 
have tended to emphasise their sovereign independence 



much more than western States. Russia under Stalin 
was certainly not a pleasant place for an international 
lawyer with integrity. The leading jurist, Pashukanis, 
made some effort to reconcile the conflicting viewpoints, 
but he, perhaps as a result, fell into disfavour and was 
purged. In the latter period of Stalin’s reign, we find 
that international law was being used primarily as a 
tool for self-interest and that there was complete 
double talk from advocates like Vyshinsky, illustrating 
the total antagonism towards the West. Since the 
passing of Stalin, the virulence of the attack by Soviet 
legal writers has undoubtedly moderated. I was most 
impressed with erudition of certain Polish and Soviet 
legal advisers and I share the view expressed by 
Mr George Kennan, the former American Ambassador 
to Russia, that the Soviet Government now can be 
expected to act in much the same way as any other 
Government. 

In conclusion, I would suggest to you that there 
can now be no doubt about the utility of international 
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law in the regulation of both political and eoonomic 
relationships. It should be recognised that the con- 
temporary law has outgrown many of its old limitations 
and no longer concerns only the political relations 
between States. To adopt the language of Professor 
C. W. Jenks, it can now be regarded as the “Common 
Law of mankind in an early phase of its development “, 

It should, however, be emphasised that international 
law provides a method rather than an answer to 
particular world problems. There are, of course, many 
other methods. In the legal sphere the principal 
problem is undoubtedly to work towards some satis- 
factory evolution, whereby national interests will be 
more subject to international law. In the past it has 
not perhaps been vital if the law fared badly in com- 
parison with the more political interests of the diplomats. 
In an atomic age, however, the perils of lawlessness are 
much greater. I need hardly commend to this gathering 
the task that international organisations, and in par- 
ticular the United Nations, bear towards this end. 

CORRESPONDENCE 

Sir, 
Corporal Punishment 

You were good enough to publish my letter in your 
issue of 21 March. You added a footnote that my 
“ method of treatment of criminals had been tried and 
found wanting “. I contend such is not the case. In 
your leading article of your Journal of 23 May you 
give 1941 as the year in which corporal punishment was 
abolished. New Zealand’s statistics show that the 
number of offences has declined since the abolishing 
of corporal punishment. For example the 1946 Year 
Book, page 152, shows that in 1940 the number of offences 
against a person, brought to the Supreme Court was 
374. In 1945 the number was 286. 

The 1956 Year Book, page 238, gives the number of 
sexual offences in 1944 coming before the Supreme Court 
as 113. Ten years later in 1954 the number was 46. 
The 1956 Year Book gives the number of cases of robbery, 
burglary housebreaking in 1944 as 200. In 1954 the 
number was 18. 

The following are a number of quotations concerning 
corporal punishment : 

Is N.Z. ALONEINABOLISHMG CORPORALPIJNISFZMENT? 
(from New Zealand Howard Journal, December 1948, 

page 10.) 

At the end of 1935 New Zealand joined the large 
group of countries in which corporal punishment is 
abolished. A return published in 1937 included the 
following countries in which corporal punishment was 
no longer used in the penal system : Austria (abolished 
in 1867), Belgium, Chile, Columbia, Cuba, Czecho- 
dovakia, Denmark, Estonia, France, Germany, Greece, 
Hungary, Italy, Netherlands, Switzerland (abolished 
in 1874) and Turkey. In the United States of America 
it was imposed in only six or seven of the backward 
southern States, the great majority of the States no 

longer using it. Indeed, it was Great Britain and the 
British dominions and colonies that, to the surprise 
of many observers throughout the world, were the 
stronghold of corporal punishment. That position 
has been altered somewhat, first, by the abolition of 
the punishment in New Zealand, and second by the 
passing in the present year of the Criminal Justice 
Bill by the British House of Commons, under which 
corporal punishment can no longer be inflicted by order 
of the Courts. 

CORPORAL PUNISHMENT 

(from Howard Journal (1960 Vol. X No. 3) page 165) 

It is depressing to have to comment once again on 
corporal punishment-12 years after its abolition as a 
sentence of the Court in England and some hundred 
years after it ceased to be used in moat West European 
countries (Jersey, Guernsey, and the Isle of Man still 
retain corporal punishment as a judicial penalty). 
The main clamourers for reintroduction of this penalty 
seem totally to ignore all the evidence available. The 
Departmental Committee on Corporal Punishment 
reported in 1938, after exhaustive examination of a 
mass of evidence, covering some 75 years, that they 
could find no indication that the use of corporal 
punishment led to a deerease, or its less frequent use 
to an increase in the offences for which it was applied. 
The Departmental Committee accordingly unanimously 
recommended the abolition of corporal punishment as 
a sentence of the court ; and this was effected in 1948. 
After abolition, whilst other crimes of violence steadily 
increased, robbery with violence, the only offence for 
which corporal punishment for adults had previously 
been used to any significant extent, steadily decreased, 
until six years after abolition the figure was 40 per 
cent lower than that for 1948. It has risen since, but 
so long after this increase can hardly be attributed 
to abolition. 
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It must be hoped that the Home Office Advisory 
Council, to whom the question of corporal punishment 
has been referred by the Home Secretary, will give due 
weight to the facts, and to the opinions of those who 
have an opportunity really to get to know and under- 
stand offenders. It is interesting that the headmasters 
of approved schools, who are in constant touch with 
young offenders and are the only people in these schools 
who may use corporal punishment, have by a large 
majority declared their opposition to its reintroduction 
as a sentence of the Court. A further consideration is 
that of who should administer the penalty. At a 
time when police recruitment and relations with the 
public are causing concern, it would hardly seem 
helpful to demand that members of the force should 
once again be required to carry out, corporal punishment. 

In 1938 the Departmental Committee reported : 
“ We do not regard it as a suitable penalty for serious 
cases : these require constructive methods of treatment, 
designed to deal with the causes and conditions under- 
lying the offence, and corporal punishment is essentially 
non-constructive “. There seems no reason to believe 
that the treatment of violence by violence would today 
prove any more effective than it did in the past. There 
are now a much greater variety of penal methods open 
to the Court than there were when the Departmental 
Committee reported. Moreover, they still have power 
to impose sentences which might be regarded as having 
a powerful deterrent effect-e.g., life imprisonment for 
rape or robbery with violence. To return to corporal 
punishment would certainly be in direct contradiction 
to all we have learned about effective methods of treat- 
ing offenders. 

BIRCHING AS A COURT PUNISHMENT 

Sir William Clarke Hall, former Magistrate, author 
of Childrens’ Courts gave up the use of the birch because 
he found that in his Court, birching brought in its 

train the highest percentuge of repetitions of the offence. 
He said : “ This method of dealing with offenders blunts 
the sensibilities at a time when it is most desirable 
that the boy should be awakened to intelligent response. 
Far from proving deterrent, birching sometimes has 
the exactly opposite effect, as in cases where the boy 
leaves the Court to repeat his offence immediately. 
This happens often enough to demand attention. I 
would there venture to submit a psychological explan- 
ation. The type of boy before the Courts charged with 
theft has little in his life to be proud of, but he is 
proud of his own pluck and enterprise and is usually 
supported in this by a small circle of admirers. To 
forfeit their admiration would be the greatest humiliation 
he could experience. After 12 years of experience and 
much anxious thought, I would earnestly entreat 
Magistrates who differ from me again to give the matter 
their most serious attention “. 

Dr Cyril Burt in The Young Delinquent. 
“ When all is said and done, in 99 cases out of 100, 

corporal punishment, however inflicted, is likely to make 
the incipient. transgressor, not more penitent, but more 
furtive and defiant “. 

” The fact that so many boys who have been officially 
birched, do sooner or later, commit another offence and 
come again before the Courts show that the punishment 
has not had the desired deterrent effect, hoped for . . .” 

Quotation from Boys in Trouble. 
I am etc., 

F. C. JORDAN 

[In comparing the number of cases coming before the 
Supreme Court in 1944 with those in 1954 our corres- 
pondent does not appear to have made allowance for 
the effect of the Summary Jurisdiction Act 1952. To 
make a true comparison would involve adding to the 
1954 figures the number of offences where the acccused 
elected summary trial--Editor]. 

PRACTICAL POINTS 

Sale 01 Land-Restrictive covenant in favour of Vendor 
appurtenant to s-&due- Property Lnw Act 1952, 8. 126. 

QUESTION: A client of mine has verbally agreed to sell a 
section of his being lot 2 on a plan, he retaining lot 1. 

It was a term of the sale that the purchaser would covenant 
and agree that he would preserve the puriri trees growing on 
lot 1. 

Will you be good enough to let me have a precedent of a 
transfer preserving the said agreement in favour of the owner 
or owners of lot 1. 

AXS~B : The precedent printed in (1964) 30 N.Z.L.J. 356 
could be employed with the necessary modifications. 

The reoita~ could be easslly adjusted. The main covenant, 
it is suggested, could read aa follows : 

AND in further pursuanoe of the said Agreement HE the 
Ikmsferee for himself his heirs executors administrators and 
assigns and them the registered proprietor or proprietors for 
the time being of the land first hereinbefore described DOTE 
HEREBY COVENANT AND AGREE with the Transferor and him 
and them the registered proprietor or proprietors for the 
time being of the land SECONDLY hereinbefore d6soribed 
that HE the transferee will not at any time cut down or 
destroy the said puriri trees but will at all tima caxefully 
preserve the said trees from damage and injury so far as is 
practicable TO THE INTENT that the said restrictive covenant 
shall be forever appurtenant to the land secondly hereinbefore 
described for all purposes connected with the ~88 and enjoy- 
ment thereof. 

-- 2L 

The Sense of Shame-“ We are often told that it is significant, is the social atmosphere within which Jews, 
just as important to know what makes good people Armenians or Chinese are reared--the social status for 
good as to know what makes bad people bad. In this example which such an in-group accords to those of 
connect,ion the small in-groups with low delinquency its members successful in the outer world--the shame 
rates have aroused comment, e.g., the Jews in the U.K., felt by the whole group when one of its members has 
the Chinese in America, Asiatics in Africa, Armenians let it down by getting into trouble. Such attitudes can 
in the Middle East. Usually it is to the strength of be strong determinants of behaviour.“-(1961) 125 
family life in these groups that we have looked for an J.P. 319. 
explanation of the absence of crime. But no less 
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BOY SCOUT 
MOVEMENT 

There are 42,000 Wolf Cubs and Boy 
Scouts in New Zealand undergoing training 
in and practising good citizenship. 

Many more hundreds of boys want to 
join the Movement ; but they are prevented 
from so doing by lack of funds and staff for 
training. 

The Boy Scout Movement teaches boys 
to be truthful, trustworthy, observant, self- 
reliant, useful to and thoughtful of others. 
Their physical, mental and spiritual qualities 
are improved and a strong, good character 
is developed. 

Solicitors are invited to commend this 
undenominationa,l Association to Clients. 
The Boy Scouts Association is a Legal 
Charity for the purpose of gifts or bequests. 

Officinl Designation : 

The Boy Scouts Association of New Zealand, 
159 Vtvisn Street, 

P.O. Box 6355, 
Wellington, C.2. 

CHILDREN’S 
HEALTH CAMPS 

A Recognized Social Service 
-- 

There is no better service to our country 
than helping ailing and deIicate chiIdren re- 
gain good health and happiness. Health 
Camps which have been established at 
Whangarei, Auckland, Gisborne, Otaki, 
Nelson, Christchurch and Roxburgh do this 
for 2,600 children - irrespective of race, 
religion or the financial position of parents 
- each year, 

There is always present the need for continued 
support for the camp8 which are maintained by 
vohmtary subscriptions, We will be grateful if 
Solicitor8 advise clients to assist, by way8 of Gifts, 
and Don&ions, this Dominion wide movement. 

KING GEORGE THE FIFTH MEMORIAL 
CHILDREN’S HEALTH CAMPS FEDERATION, 

P.O. Box 5018, WELLINGTON. 

PRESBYTERIAN SOCIAL SERVICE 
CO&E OVBr E260.000 a year to maintain. 
Maintains 21 Homes and Hospital8 for 

the Aged. 
Maintains 16 Homes for dependent and 

orphan children. 
Undertakes General Social Service including : 

Care of Unmarried Mothers. 
Prisoners and their fsmiliea. 
Widows and their children. 
Chaplains in Hospitals and Mental 

Institutions. 

Official Dapignatione of Provin0ia.l Aesociotions : 

“ The Auckland Presbyterian Orphanages and Soalal 
Service Association (Inc.).” P.O. Box 2035, AUCK- 

LAND. 
“ The Presbyterlan Social Service Association of Bawke’s 

Bay and Poverty Bay (Inc.).” 
HAVELOCIC NORTH. 

P.O. Rox 119, 

“ The Wellington Presbyterian Social Servioe Assooiation 
(Inc.).” P.O. Box 1314, WELLINQTON. 

“ The Christchurch Presbyterian Social Service Assoolation 
(Inc.).” P.O. Box 2264, f.%BISTOHaaCH. 

“ South Canterbury Presbyterian Social Service Association 
(Inca.).” P.O. Box 278, TIMARU. 

” Presbyterian Social Service 
P.O. BOX 374, DUNEDIN. 

Assoaiatlon (Ino.).” 

“ The Presbyterian Social Service Association 01 Southland 
(Inc.).” P.O. Box 314,I~~~~onaa1r,~. 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
Dominion Headquartarr 

61 DIXON STREET, WELLINGTON, 
New 28d8ed. 

I Give and Bequeath to the 
NEW ZEALAND RED CROSS SOOIETY (INCORPORATED) 

(or) . . . . . . . . . ,. .__........ Centre (or) . ..____....................................... 
Sub-Centre for the general purposes of the Society/ 
Centre/Sub-Centre . . . . . . . . . . . . . . . . . . . . . ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (here state 
amount of bequast or description of property given), 
for which the receipt of the Secretary-General, 
Dominion Treasurer or other Dominion Officer 
shall be a good discharge therefor to my Truetee.. 

If it is desired to leave funds for the benefit of 
the Society generally all reference to Centre or Sub- 
Centrea should be struck out and conversely the 
word “ Society ” ehould be struck out if it is the in- 
tention to benefit a particular Centre or Sub-tintre. 

In Peace, War or National Emergency the Red Cross 
serves humanity irrespective of class, colour or 

creed. 
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WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Chairman : 
VEN. H. A. CHILD& ARCHDEACON OF WELLINQTON. 

ST. MART’S VICARAGE, KARORI. 

THE BOARD solicits the support of all Men and Women 
of Goodwill towards the work of the Board and the 
Societies affiliated to the Board, namely : 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society, Diocese of Wellington 

Trust Board, administering s Home for boys at “ Sedgley” 
Master-ton. 

Church of England Men’s Society : Hospital Visitation. 
“ Flying Angel ” Mission to Seamen, Wellington. 
St. Barnabas Babies Home, Seatoun. 
St. Mary’s Guild, administering Homes for Toddlers 

and Aged Women at Karori. 
Girls Friendly Society Hostels. 
Wellington City Mission. 

Donations and Bequests may be earmarked for rtny 
Society affiliated to the Board, and residuary bequests, 
subject to Life interests, are as welcome as immediate 
gifts : BUT A GIFT TO THE WELLINGTON 
DIOCESAN SOCIAL SERVICE BOARD IS 
ABSOLUTELY FREE OF GIFT DUTY, NOT ONLY 
DOES IT ALLOW THE DONOR TO SEE THE 
BENEFIT OF HIS GENEROSITY IN HIS LIFETIME, 
BUT ALSO THE GIFT HAS THE ADVANTAGE OF 
REDUCING IMMEDIATELY THE VALUE OF THE 
DONOR’S ESTATE AND THEREFORE REDUCES 
ESTATE DUTY. 

Full information will be furnished gladly on application to : 
MRS W. G. BEAR, 

Hon. Secretary, 
P.O. Box 82, LOWER HUTT. 

THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-1885 

Supplies 15,000 beds yearly for merchant and 
naval seamen, whose duties carry them around the 
seven seas in the service of commerce, passenger 
travel, and defence. 

Philanthropic people are invited to support. by 
large or small cont.ributions the work of the 
Council, comprised of prominent Auckland citizens. 

0 General Fund 
0 Samaritan Fund 

0 Rebuilding Fund 

Inquiries much welcumed : 
Management : Mrs. H. L. Dyer, 

‘Phone - 41-289. 
Cnr. Albert & &urdee Streets, 

AUCKLAND. 

Secretasy : Alan Thomson, J.P., B.Com., 
P.O. BOX 700, 

AUCI(LAND. 
‘Phone - 41.934 

SOCIAL SERVICE COUNCIL OF THE 
DIOCESE OF CHRISTCHURhH. 

INOOBPORATED BY ACT OF PARLIAMENT, 1962 

CHURCH HOUSE.173 CASHEL STREET 
CHRISTCHURCH. 

-- 
Warien : The Right Rev. A. K. WARREN M.c., M.A. 

Biah~p of Christchurch 

The Council was constituted by a Private Act and smalga- 
mates the work previously conducted by the following 
bodies :- 

St. Saviour’s Guild. 
The Anglican Society of Friends of the Aged. 
St. Anne’s Guild. 
Christchurch City Mission. 

The Colmcil’s present work is :- 
1. Care of children in family cottage homes. 
2. Provision of homes for the aged, 
3. Personal care of the poor and needy and rehabilita- 

tion of ex-prisioners. 
4. Personal case work of various kinds by trained 

social workers. 
Both the volume and range of activities will he ex- 

panded aa funds permit. 
7olicitors and trustees sre advised that bequests may 

be made for any branch of the work and that residuary 
bequests subject to life interests sre as welcome as 
immediate gifts. 

The following sample form of bequest can be modified 
to meet the wishes of testators. 

“ I give and bequeath the sum of E to 
the Social Service Council of the Diocese of Christchurch 
for the general purposes of the Council.” 

DIOCESE OF AUCKLAND 
Those desiring to make gifti OT bequests to Church of England 

Institutions and Special Furads in the Diocese of Auckland 
have for their charitable consideration :- 

The Central Fund ior Church Ex- The Cathedral Bnlldlng and En- 
ten&n and Home Mlssioo Work. dorment Fund for the new 

Cathedral. 
The Orphan Home. Papatoetoe 

for boys and @Is. The Ordlnadon Candidatea Fund 
for asslstlng aaadldatrs for 

The Henry Brett Pemorlal Home, A olg Orders. 
Tskapnna, ior girls. The Paorl Mission Fund. 

The Queen Vlotorln School for Anokland City Idls~lon (Ins.) 
Maori Girls. Parnell. Grey’s Avenue. Aoakland, ana 

also Selwyn Village, Pt.Cheralier, 
Sl. Mary’s Homes, Otahnhu, for 

young women. Stigopb;en’s Sohool for Boys, 

The Dloosssn Youth CooneIl for 
Sunday Sohools and Youth The Mlsslons to Seamen-The Fly- 

Work. ;r&nSel Mlasloa, Port of Auek- 

The Girls’ Frbndly Soslsty, Welles- 
ley Street, Auckland. 

Th;;;rgy Depssdents’ Bsnsrolsnt 

____--------------.---- 

FORM OF BEQUEST. 

I (JIVE AND BEQUEATH to (e.g. The Central Fund of the 
Diocese of Auckland of the Church of England) the cum of 
E _,......._,........-......-............... to be used for tha general P’Pes of ad 
funal OR to be ad&d to tha capitol of the said fund AND I 
DECLARE that the off&id receipt of the Secretmy or !i!‘t-rep 

for tk time being (of the said Fund) shall be a wffwt h- 
chasgs to my wtw for payment of thie lasocv. 
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FORENSIC FABLE 

BY “ 0 ” 

The Litigants In Person Who Compared Notes 

Two Litigants in Person met in the Vaults of the 
Royal Courts of Justice. Each was Anxious for 
Refreshment after his Oratorical Efforts. The Lunatic 
Ordered Roast Potatoes, Two Cold Muffins, and a 
Double Whisky. The Scientist Thought he would 
have a Chop. The Litigants in Person then Compared 
Notes. The Lunatic was Very Happy. It Appeared 
that, Finding his Incarceration Irksome, he had 
Escaped from the Asylum in the Laundry Basket. 
It had then Occurred to him that he was Sane. He 
therefore Brought Actions against the Doctors who had 
Certified him (for Negligence) and a11 his Near Relations 
(for Conspiracy). No Solicitor would Take up his 
Case, so he had Appeared in Person. The Judge had 

been Charming and the Jury Most Sympathetic. In 
fact, they had Just Awarded him 5210,000. Damages. 
The Scientist Congratulated the Lunatic and Took Up 
the Running. Some Years ago he had Invented a 
New Explosive. The Dishonest Representative of a 
Government Department had Stolen it, Used it, and 
Denied having Done so. The Scientist, Advised by 
Eminent Lawyers, had Proceeded by Way of Petition 
of Right and had been Told by the Court that he 
Ought to have Sued in Tort. Now (as his Money was 
Gone) he had Sued in Tort in Person and had been 
Defeated. The Judge had Suggested to the Jury 
that he had a Bee in his Bonnet, and the Jury had 
Stopped the Case. The Lunatic Expressed his Sorrow, 
and after Firmly Declining to Pay his Bill and Em- 
bracing the Waitress, Fled from the Dining-Room. 
The Scientist Proceeded to his Lodgings in a Bus. 
The Same Evening the Lunatic Blew his Brains Out 
because the Asylum Authorities Refused to Re-Admit 
him, and the Scientist was Taken to the Workhouse. 

Moral-&z Lunutti Amt. 

PERSONAL 
Dr. 0. C. Mazengarb Q.C., who recently underwent 

an operation at Calvary Hospital, Wellington, is still 
convalescing in hospital. 

Mr J. C. Hendrikse was admitted as a Solicitor by 
Mr Justice Turner at Auckland on 4 August on the 
motion of Mr M. E. Casey. 

BILLS BEFORE PARLIAMENT 

The Bills now before the House are as follows : 
Agricultural and Pastoral Societies Amendment 
Apprentices Amendment 
Auckland Electric Power Board Amendment 
Births and Deaths Registration Amendment 
Child Welfare Amendment 
Chiropractors Amendment 
Cinsmatograph Films 
Coal Mines Amendment 
Cook Islands Amendment 
Crimes 
Criminal Justice Amendment 
Education Amendment 
Electric Power Boards Amendment 
Engineering Associates 
Estate and Gift Dutiea Amendment, 
Family Benefit (Home Ownership) Amendment 
Gas Industry Amendment 
Government Railways Amendment 
Hydatids Amendment 
Judicature Amendment 
Land and Income Tax Amendment 
Land and Income Tax (Annual) 
Land Settlement Promotion Amendment 
Land Transfer Amendment 
Law Reform (Testamentary Promises) Amendment 
Lincoln College 
Local Elections and Polls Amendment 
Local Government Commission 
Magistrates’ Courts Amendment, 
Maori Education Foundation 
Maori Social and Economic Advancement Amendment 
Massey College 
Mental Health Amendment 
Mining Amendment 
Monetary and Economic Council 
Motor Spirits Duty 
Municipal Corporations Amendment 
Nature Conservation Council 
New Zealand Army Amendment, 
Parliamentary Commissioner of Inquiry 
Penal Institutions Amendment 
Poultry Amendment 
Public Revenues Amendment 
Public Works Amendment 
Quarries Amendment 
Republic of Cyprus 
Social Security Amendment 
Staff Superannuation (Private Member’s Bill) 
State Advances Corporation Amendment 
Transport 
Universities 
University of Auckland 
University of Canterbury 
University of Otago Amendment 
Victoria University of Wellington 
War Pensions Amendment 
Wool Commission Amendment 
Workers, Compensation Amendment. 

STATUTES ENACTED 
Dairy Production and Marketing Boa-rd 
Impreat Supply 
Imprest Supply (No. 2) 
Imprest Supply (No. 3) 
International Finance Agreementi 
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TOWN AND COUNTRY PLANNING APPEALS 

Rockley w. New Plymouth City 

Town and Country Plrmning Appeal Board. New Plymouth. 
1961. 16 May. 

Nomwnformin9 uee-Land zoned a.8 indwtrid-Vae a8 
cfuecrt ?wu8e permitted on conrlitions a8 non-conformin use- 
Conditions too reetrktive-Temporay n&k?% o.f W3%eonformins 
use-Principlea applieoble-Town and Country Planning Act 
Act 1953, 8. 38A. 

Appeal under Section 26 (2~) of the Town and Country 
Planning Act 1963, relating to a property situate at the corner 
of Te At&u and Toru Roads, Te At&u, owned by the Crown 
being Lot 12 on Deposited Plan 42624. Under the Council’s 
undisclosed district scheme this property was in an area zoned 
as urban. Pursuant to s. 21 (7) of the Act the Minister of Works 
eerved on the Council a requirement that this property should 
be shown in the Waitemeta County district scheme as “ Reserve 
for Government (Post Office) Purposes “. The Council appealed 
against that requirement. 

Hamer, for the appelhmt. 
M&ill, for the respondent. 

The judgment of the Board was delivered by 
REID SM. (Chairman). The Board finds as follows: 

It is not proposed to review the events and correspondence 
leading up to the issue of the requirement nor is it proposed 
to review the evidence in detail. 

The proposed Code of Ordinances under the Council’s 
undisclosed district scheme relating to urban zones makes 
no provision in residential areas for “ public utility ” 
buildings. 

The purpose for which it is proposed the land under 
oonsideration should be used is for the erection of an 
eutomatio telephone exchange. The Town and Country 
Planning Regulations 1960 (S.R. 1960/109) Ordinance II 
Fourth Schedule, cl. 1 subcl. (4) (a) provides under the 
heading of “ Public Utilities in relstion to zoning ” that 
every public utility that is not provided for in subs. (9) of 
s. 21 of the Act shall be deemed to be a conditional use in 
every zone and partition thereof. The wording of Ordin- 
ance II cl. 3 under the heeding “ Residential Zoning” 
subclause 1 (b) “ Conditional uses “-(vii) “ Fire Stations 
electrical substations . . . other structures of public 
utility ” indicates the intention of the Legislature that 
buildings of public utility can be appropriately sited in 
residential zones. The expert evidence establishes that 
the siting of buildings of public utility in residential areas 
is in accord with recognised town-planning principles and 
pm&ice. The Board holds that an automatio telephone 
exchange is a building of public utility and that the 
erection of such a building in a residential area is not 
contrary to town-and-country-planning principles. 

The red question at issue here is where should the proposed 
automatic telephone exchange be situated. The Council 
contends that if it is erected on the property under 
consideration it will detract from the amenities of the 
neighbourhood and it submits that the position can be 
met by the Crown taking land for the exchange from the 
Auckland Herbour Board. A large area of land containing 
some hundreds of acres lying to the east of Te Atetu Road 
and between that road, Harbour View Road to the north 
and the Wbau River estuary is vested in the Harbour 
Board. A proposal to zone this land for industrial use in 
the future has been approved in principle by the responsible 
authorities but its development for such use is not likely 
to take place for many years and nothing has been done in 
regard to any detailed planning nor is any detailed planning 
likely to be undertaken for some years. The Harbour 
Board has indicated that it is not prepared to make any 
of this land available for purchase for the erection of the 
proposed exchange. There appear to be no technical 
difficulties to the exchange being ereoted on Harbour 
Board land on the eastern side of Te At&u Road, approxi- 
mately opposite to the junction with Toru Road though 
it could not eaonomioally be sited very far away from the 
junotion of Te Atetu and TON Roads. 

Expert evidence tendered by the Post Office indicates that 
there is in the public interest an urgent and pressing need 
for the early establishment of an automatic exchange to 
service the Te At&u area. There was evidence tendered on 
behalf of residents in the immediate locality that they 
take no exception whatever to the erection of an exchange 
on the property in question. Evidence was also given 
that it is departmental policy in erecting automatio 
exchanges in residential areas to build to a plan both as 
to type of building, location and lay-out that will har- 
monise with residential properties and not on a purely 
functional basis. 

Having regard to the fact that m automatic exchange is a 
permitted use in a residential zone, the Board considers 
that there will be little if any detraction from the amenities 
of the noighbourhood if a suitably designed and sited 
building is erected on the property under consideration. 
In coming to a decision it has given weight to the fact 
that to insist on the exchange being erected on the 
suggested alternative site would lead to further delay in 
providing the inhabitants of the area with urgently needed 
telephone facilities. 

The appeal is disallowed. 

Appeal di%?Pti88cd. 

Waitemata County v. Ministry of Works 

Town and Country Pl arming Appeal Board. Auckland. 1961. 
28 April. 

ZOniTag-h?Id zoned a8 urban-P?‘oposed erection of a¶&nnatie 
telephone exchange--Public cctility-Conditional use in socry 
zone-Not detracting from arnenitiea of nei&bowhoocdTown 
and Country Pkznni?a9 Act 1953, 8. 26-Twwn and Country 
Planning ReguIatione 1960 (S.R. 1960/109) Fourth Schedule 
Or&mm ZZ, da. 1 (4) (a), 3 (1) (b) (vii). 

Appeal under s. 38 (a) of the Town and Country Planning 
Act 1953. 

The appellant was the owner of a property containing 32.84 
perches, being Lot 1 on Deposited Plan No. 3958, being No. 238 
Devon Street East. This property was in an area zoned as 
industrial B under the respondent Council’s proposed district 
scheme. 

By appeal No. 226/60, the appellant appealed to the Board 
against the refusal of the Council to re-zone his land as resi- 
dential. This appeal came to hearing on 13 December 1960 
and by a decision dated 19 January 1961, the Board disallowed 
the appeal. 

The appellant carried on the business of a guest house or 
boarding house proprietor on the premises. This was a non- 
conforming use and the business had been carried on with the 
approval of the respondent since 31 March 1959, when the 
Council agreed to permit a change of use from residential use 
to a use as a guest house, subject to certain conditions aa follows : 

(a) That the premises should not at any time be used for 
the provision of board and lodging for more than 10 
persons. 

(b) That the consent given to use the premisee as a boarding 
house for not more than 10 persons shall be for the benefit 
of the said Graham Charles Rockley personally or any 
member of his family nominated at any time by the 
said Graham Charles Rockley and approved by the 
Corporation and if at any time the said Graham Charles 
Rockley or such approved member of his family shall 
cease personally to operate and use the said premises 
as a boarding house, the consent hereby given shall 
immediately lapse and ceaee to have any effect. 

The appellant was required to enter into a bond in the sum 
of 2100 with a surety for the due performance of the said 
conditions. 

On 19 December 1960, the appellant applied under 8. 38 (A) 
of the Act for a change of use from the existing use aa 8 guest 
house, subjeot to the conditions hereinbefore set out, by 

(UonDinwd on p. 272) 
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Dress Sense and Nonsense-Once you are unsupported 
by the public’s own convictions of right and wrong the 
trouble starts because the course is uncharted. Even 
in Russia, where life follows a pattern far more plainly 
prescribed than anything we ourselves experience, it 
may overtake you. It seems that there is currently 
operating there an institution called the Voluntary 
People’s Police to deal with drunkenness, hooliganism 
and unseemly behaviour, “ not to punish so much as 
to inculcate, not only to seek out evil, but to prevent it”. 
Not long ago, according to Izvestia, a detachment of 
these police, engaged on a raid “ for the maintenance 
of social order “, picked up two 17-year-old girls for 
“ being dressed in a way too fashionable for their age “. 
When the father of one of the girls, a university pro- 
fessor, arrived at the police station to rescue her, he 
became engaged in a three-hour argument and was 
eventually told that his daughter had not done anything 
unlawful, but that she had tied her headscarf in a way 
permissible only in girls over 22, that she ought to have 
worn her hair in plaits and that the cut of her coat was 
objectionable. Izvestia warmly espoused the girl’s 
case ; her head scarf, it said, was charming, simple and 
elegant, her coat was well and tastefully cut. It is 
only if one conceives of a right and a wrong in the 
social significance of the set of a headscarf or the cut 
of a coat that the incident makes any sense at all, but 
if there is a right and a wrong the pressure of society 
makes for more effective enforcement than the pressure 
of the police. 

Little and Naughty-There is the old maxim that all 
good things come wrapped up in small parcels, but 
this appears to be contradicted by a recent survey 
carried out by Glasgow University, which indicates 
that undersized men are more likely to get into trouble 
than their better-built fellows. 

It was stated that small underdeveloped boys were 
responsible for much more delinquency than those of 
average height. The statement goes on to assert 
that even among boys from good homes the proportion 
of small boys convicted was twice as high as that of 
taller boys from similar homes. 

There would appear to be considerable merit in this 
thesis when one remembers certain “ naughty boys ” 
such as Hitler (5 ft. 6 in.), Napoleon (5 ft. 3 in.), 
Mussolini (5 ft. 5 in.-without high heels). Mr Krushchev 
would appear to be under average height also. 

Catalytic-” All animals are equal ” , says a character 
in George Orwell’s “ Animal Farm ” ” but some are 
more equal than others “. This satirical comment on 
revolutionary social systems is made in an allegorical 
sense ; but one Douglas Ellison Mist, a paper merchant 
of Southend-on-Sea, has apparently taken it literally. 
According to the Liverpool Daily Post of 29 April, he 
was fined El0 with three guineas costs, for entering the 
names of his oats, Tiny Tim and Ginger Mist, on an 
Eleotoral Roll declaration, as entitled to vote at 
municipal and parliamentary elections, under the 
Representation of the People Act 1950. 

At first blush Mr Mist, as his name implies, would 
appear to have seen through a glass, darkly, in declaring 

the two cats as “ residents ” in his home ; but when 
the mist, so to speak, is cleared away one sees plenty 
of justification for his action. What creature can 
have better claim to be regarded as a “ resident ” 
than a cat 1 As has been frequently observed, a cat 
attaches itself to a home rather than to a person ; it 
habitually ensconces itself in the most comfortable 
place in the living room, gazing into infinity with tha,t 
inscrutable expression of age-old wisdom. Despite 
a regrettable propensity for wandering abroad in the 
nocturnal hours in search of amorous adventure-a 
propensity which it shares with many husbands-it is 
apt to return to the domestic hearth, the very centre 
of the home, for refreshment and recreation. And 
though the ecstasies of its love-life are, on occasion, 
expressed in musical themes of a chromatic rather 
than a diatonic nature, the cat is for the most part a 
quiet, dignified, well-conducted member of the house- 
hold. 

Cats have many legal privileges. They are of the 
class of animals which are presumed not to be of a 
dangerous disposition (which is more than can be said 
for some husbands) and the doctrine of “ scienter ” 
applies to them : Mason v. Keeling (1700) 1 Ld. Raym. 
606. 
liability 

Their owners have been held exempt from 
to damages from their rare depredations : 

Clinton v. Lyons & Co. Ltd. [1912] 3 K.B. 198 ; Buckle 
v. Holmes [1926] 2 K.B. 125. Although, in the bad 
old days of the common law, a cat could not be the 
subject of larceny, it is now capable of being stolen 
under s. 1 (3) of the Larceny Act 1916. Its longevity 
is proverbial-nine times the normal span ; but we 
know of no case in which this has led to the application 
of the Rule against Perpetuities-perhaps because 
another proverb tells us that care kills it st the last. 
Its cautious ways were recognised in Shakespeare’s 
day ; Lady Macbeth admonishes her lord that he is 
in the habit of: 

“ Letting ‘ I dare not ’ wait upon ‘ I would ‘, 
Like the poor oat i’ the adage.” 

The Murderer Succeeds-An interesting case is 
referred to in the Solicitors’ Journal (16 June 1961, 
page 629). The ewe is In re Batten’s Will Trusts. 

A husband killed his wife, who was a testatrix. 
He was subsequently charged with her murder, but 
was found unfit to plead and ordered to be detained 
during Her Majesty’s pleasure. It was also held that 
he was insane on the date when he killed his wife. 
The law is, of course, that a person who feloniously 
kills another is disqualified from taking either under 
that person’s will or intestacy. 

In this case, however, the Court held that the rule 
did not apply where the murderer was insane. It 
followed that the husband was absolutely entitled to 
his wife’s estate under her will. 

Tailpiece-In the Court of Appeal recently. From 
the Bench : “ What does the Judge mean by that 
sentence in his judgment ? “. Counsel : “ I don’t 
know. I wish I had him here for cross-examination “, 
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(Coneludcd fro?n p. 270.) 

removal of the conditions limiting the number of guests and 
the requirement of personal management. Consent wa8 also 
sought to certain alterations to the existing building. The 
consent sought w&s refused and this appeal followed. 

The judgment of the Board was delivered by 
REID S.M. (Chairman). As the Board was fully cognisant 

of all the relevant facts, they having been fully canvassed on 
the hearing of appeal No. 226/60, it agreed to deal with this 
present appeal on the pleadings. The Board finds as follows : 

The change of use now sought is a change of use coming 
within the ambit of s. 38 (A). The use now sought is not 
of the same character as the existing use. 
The only grounds on which the Council can refuse its 
consent are that the proposed change will detract from 
the amenities of the neighbourhood. 

The Board does not proposed to traverse in detail the 
submissions made on behalf of the parties. 

It was submitted by counsel for the respondent, that the 
appellant has entered into a contract with the respondent 
and that his application is in effect an application to 
rescind or vary the terms of that contract. Clearly the 
Board has no power to rescind or vary a contract, but it 
has power to grant a change of use, and, if it seea fit so 
to do, the end effect is to revoke the existing conditions 
of usage and, consequently, the bond would become a 
nullity. 
In its decision on appeal No. 225/60, the Board held that 
the block in which the appellant’s property is situate, 
zoned as industrial, “ would appear to be in a transitional 
stage, moving towards industrial use and occupancy;” 

It is still of the same opinion, but it is also of the opinion, 
drawn from the evidence at the hearing of the earlier 
appeal, tha;t the factual change from residential U.S and 
occupancy to industrial use and occupancy will be slow 
and gradual. In those circumstances, there appears to 
be no sound reason why the appellant should not be 
permitted to put his property to the best economical use 
during the transitional period. 
The Board considers that the conditions attaching to the 
present use are too restrictive, and that an amelioration 
of those conditions will not detract from the amenities of 
the neighbourhood, although it is not prepared to approve 
of what may be described aa a permanent non-conforming 
use. 

On the question of the amenities of a neighbourhood, 
counsel for the respondent stressed the words “ harmony 
and coherence ” appearing in the definition of “ amenities ’ 
given by s. 2 of the Act, with particular emphasis on the 
word ” coherence “, but the Board considers it must give 
full weight to each of the words “ pleasantness, harmony 
and coherence “. 

On 21 March 1969 the Council resolved that the use 
of the premises aa a guest house would not detract from 
the amenities of the neighbourhood likely to be provided 
or preserved by or under the Council’s undisclosed Scheme. 
It is not suggested that conditions have changed in any 
way since that resolution was passed. 

The Board considers that in respect of an issue of 
detraction from amenities, a local authority, with its 
intimate knowledge of its own district, is better qualified 
in many instances to pass judgment than is the Board 
itself. In considering whether a limited non-conforming 
use should be permitted in any area, regard must always 
be given to the faot that town planning is a long term, not 
a short term, concept. It is the end result that must be 
looked at, not the immediate present. 

In the long run, the use of the appellant’s property 
aa a boarding house might well not be in “ harmony and 
coherence ” with an industrial zone, but, during the earlier 
transitional period, its use for such a purpose is not likely 
to detract from the amenities of the neighbourhood. 

6. The appeal is allowed in part. The appellant is to be 
permitted to use his land and buildings as a boarding 
house subject to the following conditions. 
(a) At the expiration of 10 years from 1 April 1961, or 

if at any earlier date the building should be destroyed 

(b) 

(cl 

by fire or so damaged aa to require substantial repair, 
the use of the property aa a boarding house shall 
cease forthwith. 
No additions or alterations are to be made to the 
buildings that will increase the present ground cover- 
age. Any alterations or additions that are made 
shall be subject to oomplimce with the provisions of 
Division II-Building, Sanitary, Plumbing and Drain- 
age Bylaws and with Part XXII (Boardinghouses 
and similar premises) of Division I-General of the 
New Plymouth City Consolidated Bylaw 1958 and 
all other applicable bylaws, statutes and regulations. 
If a motor garage on the property is used for any 
other purpose than the housing of motor vehicles, the 
appellant shall make provision on the property for 
the off-street parking of two motor vehicles. 

Appeal a&wed &n part. 

Burgess Fraser and Company Ltd. and Others v. New 
Plymouth City Council 

Town and Country Planning Appeal Board. New Plymouth. 
1960. 8 December. 1961. 30 January. 

Code of Ordinances-Provision for off-street parking in 
commercial and indu&rial zornes--Amount computed by referem 
to ground qnxe occupied by building and not to flow epaa of 
bwilding-Method adopted reasonable but not ided. 

Appeal8 under s. 26 of the Town and Country Planning Act 
1953 which were, by consent of counsel, heard together. All 
the appellants named lodged appeals against the disallowance 
of objections to other provisions of the respondent Council’s 
proposed District Scheme, but this decision dealt only with 
appeals against the disallowance of objections to the provisions 
of Ordinance 23 of the respondent Council’s proposed Code of 
Ordinances. 

When the respondent Council’s proposed District Scheme w&8 
publicly notified, pursuant to s. 22, the four appellants each 
lodged objections to the Scheme. One of the grounds of 
objection was common to all and related to the provisions of 
Ordinance 23. The objections were disallowed and these 
appeals followed. 

Ewart? for the first, second and&third appellants. 
Uraybng, for the fourth appellant. 
J. P. Qwill&n, for the respondent. 

The judgment of the Board was delivered by 
REID S.M. (Chairman). After hearing the evidence adduced 

and the submissions of counsel, the Board finds as follows : 
Ordinance 23, which is the subject matter of this appeal, is 

the Ordinance dealing, under the heading of “ Traffic “, with 
provisions for off-street parking in commercial and industrial 
zones. The Ordinance provides, cl. 6 (a), for any person pro- 
posing to erect or reconstruct or alter or modify substantially 
any building in a commercial or industrial zone to make pro- 
vision for off-street parking of motor vehicles in respect of such 
building in accordance with the respective site areas set out in 
Column A. The number of spaces are detailed in Column B. 
Column A deals with sites having an area from 10 up to 150 
perches. Column B deals with the proposed spaces to be provided 
ranging from 1 to a maximum of 20. 

The appellants did not contend that the scheme should not 
make provision for off-street parking, but it was contended 
that the amount of off-street parking provided should be com- 
puted by reference to the area of the building, that is to say 
related to the floor space and not to the area of ground space. 
The method adopted by the respondent Council does not com- 
pletely take cognisance of the density of use, but this is a factor 
which must vary so much in time and circumstances as to defeat 
any regular or basic system of computation baaed on density 
of use. The method adopted by the respondent Council is not 
ideal, but, in the opinion of the Board, it is reasonable. In order 
to succeed in their appeal, the appellants must satisfy the Board 
that the Provisions of Ordinance 23, which have been appealed 
against, are so unreasonable that they should not be allowed to 
stand. 

The appellants have failed to discharge this onus and the 
appeals are disallowed. 

Appeale diealknued. 
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