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PRIVILEGE IN DEFAMATION ACTIONS 

H OWEVER regrettable are the circumstances 
which gave rise to the recent action for libel, 
Thompson v. Turbott, and its possible reper- 

oussions on the administration of an important State 
Department, some good has arisen from it. In the 
course of the trial a number of important questions of 
law arose and these were disposed of in a lengthy and 
lucid judgment by Leicester J. 

The facts are sufficiently well known to need no 
recapitulation and for the purposes of this article it is 
sufficient to recall that, at a meeting at which the 
evidence of witnesses was being briefed in preparation 
for the hearing before the Public Service Appeal Board 
of an appeal by the plaintiff against an appointment 
which had been made in the Health Department, the 
defendant admittedly told those present of a statement 
alleged to have been made to him by a third party, a 
Professor Mackintosh, regarding certain qualities of the 
plaintiff. A defence that the words then used were 
not capable of a defamatory meaning was not pursued 
at the trial, and the jury found that, when the words 
complained of were used by the defendant, he did not 
honestly believe that Professor Mackintosh used the 
words in question or words to the like effect. At the 
meeting in question there were present counsel for the 
Public Service Commission, the defendant as permanent 
head of the Department affected by the appeal, his 
deputy, the administrative head of the Department, 
and a member of the Public Service Commission. 

It should also be mentioned that in the early stages 
of the trial counsel for the plaintiff conceded that the 
hearing before the Appeal Board was an occasion of 
absolute privilege, but on the argument of questions of 
law after verdict he acknowledged that he may well 
have been mistaken in making this conoession, and 
asked leave to withdraw it. 

From these facts his Honour stated the questions 
requiring his consideration as follows : 

(a) Whether the hearing before the Board of Appeal was on 
an occasion of absolute privilege ; 

(b) Whether, in view of the concession made, it is now 
open to the plaintiff to contend that the occasion was 
one other than of absolute privilege ; 

(0) Whether, in the circumstances of the case, the defendant 
is entitled to rely upon absolute privilege in respect of 
what was said by him at the Briefing Meeting ; and 

(d) Whether, if the defendant is otherwise entitled to rely 
upon absolute privilege, his right is denied or destroyed 
by the presence of persons other than solicitor or counsel 
at the Briefing Meeting. 

In dealing with question (a) his Honour referred to 
passages from 24 Halsbury’s Laws of England, 3rd ed., 
50 and Gatley on Libel and Slander, 5th ed., 178, in 
support of the proposition that the doctrine of absolute 
privilege does not extend to tribunals that merely 
discharge administrative functions and has been 
limited to Courts of Justice and tribunals acting in a 
manner similar to that in which such Courts act. He 
went on to refer to certain other authorities and quoted 
the following passage from the judgment of Lord Atkin 
in O’Connor v. Waldron 119353 A.C. 76 ; (19341 All 
E.R. Rep. 281 : 

The question therefore in every case is whether the tribunal 
in question has similar attributes to a Court of Justice or 
acts in a manner similar to that in which such Courts a& ? 
This is of necessity tt diffmmiia which is not capable of very 
precise limitation. It is clear that the functions of some 
tribunals bring them near the line on one side or the other ; 
and the final decision must be content with determining on 
which side of the line the tribunal stands (ibid., 81 ; 283). 

His Honour then set out the statutory provisions 
setting up the Appeal Board, declaring its composition 
and setting forth its duties and powers, and pointed 
out that although the endowment of a body with the 
“ trappings of a Court ” tends to support the view 
that it has been invested with judicial power, this is 
not necessarily conclusive. Reference was made to 
the negative propositions laid down by Lord Sankey 
L.C. in Shell Co. of Australia Ltd. v. Federal Commia- 
sioner of Tazation [I9311 A.C. 275, 297 ; [1930] 
All E.R. Rep. 671, 680, but Leicester J. referred to the 
fact that the “ trappings ” test was applied in Jackson- 
(F. E.) & Co. v. Price Tribunal (No. 2) [19503 
N.Z.L.R. 433, 448 and in N. 2. Licewed Victuallers’ 
Association of Employers v. Price Tribunal [1957] 
N.Z.L.R. 167, 203, 207. He then continued : 

In my view the relevant legislative provisions and a con- 
sideration of the conditions under which the jurisdiction of 
the Board of Appeal is to be exercised demonstrate the 
intention that the Board is to act judicially in dealing with 
Public Servioe appeals brought under 8. 17 (1) (b). The 
closer the resemblance of a statutory body to a Court strict0 
8elzszc, the more likely that such body will be held to aot in 
a judicial capacity-s. A. de Smith : Judicial Review of 
Adn&ini&ative Action, p. 36. 

After a consideration of a number of further authori- 
ties he held that the hearing before the Appeal Board 
was an occasion of absolute privilege. 

The decision on this point is one of the utmost 
importance. Not only does it define the status of the 
Public Service Board of Appeal but it may also be 
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applicable to, or at least will assist in defining the 
status of similar Boards set up under the Post Office 
Aet, the Government Railways Act, the Police Act and 
possibly other appellate authorities under other Statutes 
which affect local-body employees, e.g. a. 45 of the 
Harbours Act 1950. The review of authorities and 
statements of principle will also be of great value 
when the status of other quasi-judicial bodies is under 
review. 

His Honour then went on to reinforce his view by 
reference to the concession of counsel for the plaintiff 
that the hearing before the Appeal Board was an 
occasion of absolute privilege, and expressed the opinion 
that it would not be just to permit the plaintiff to 
withdraw that concession. In dealing with that 
question he drew on certain authorities concerning the 
raising of new points in an Appellate Court and the 
,extent to which the parties to an action are bound by 
their pleadings. 

With respect, it is suggested that on this point his 
Honour is not on the soundest of grounds. He affirmed 
that questions of privilege are matters of law for the 
trial Judge, and it is submitted that counsel conducting 
an action cannot bind the Court by a concession on a 
point of law. If he is of opinion that the law on any 
point is against his case, he may make a submission 
to that effect but, like any other submission, it may 
later be withdrawn. 

This is a point on which authority is difficult to find. 
Rowever, in Attorney-General for Ceylon v. A. D. Xilva 
[1953] A.C. 461, 481, the Judicial Committee dealt 
with an alleged admission on a point of law in the 
following terms : 

The judgment of the Supreme Court proceeded largely on 
the basis of an admission said to have been made by the 
Solicitor-General to the effect that s. 17 of the Customs 
Ordinmn~ applies to the Crown. Before the Board there 
was some discussion ae to the extent of the Solicitor-General’s 
admission. Assuming, however, that the Supreme Court 
rightly understood the admission, their Lordships cannot be 
bound by an admission which, in their opinion, would involve 
an erroneous con&n&ion of the Ordinance. 

It is therefore submitted that counsel for the plaintiff 
was entitled to withdraw his concession without the 
leave of the Court. The result would apparently have 
been the same, since his Honour found against him on 
the point in question as a pure matter of law and 
without resort to the concession. 

Admittedly the attempted withdrawal of the 
concession placed his Honour in a difficult position. 
The trial had proceeded on the basis that the concession 
had been made and, as the judgment points out, had it 
not been made a good deal more evidence might have 
been led by the defendant. If the view expressed 
.above as to the plaintiff’s right to withdraw the 
concession is correot, then presumably on its being 
withdrawn the defendant would have been entitled to 
.an adjournment and the right to call such additional 
,evidence, on the ground that he was taken by surprise 

- --- 
Question (c) next arose for consideration. It was 

quite clear that once the proceedings before the Appeal 
Board were held to be an occasion of absolute privilege, 
no action for slander would lie against the defendant 
for anything said in the course of the proceedings, 
whether he was actuated by malice or not. His 
Honour had no difficulty in deciding that the same 
degree of privilege extended to the occasion when the 
defendant’s evidence to be given before the Board of 

Appeal was being briefed, basing his decision on Watson 
v. McE’wan [1905] A.C. 480, 486. He added : 

It is to be noted that the principle laid down by Lord 
Halsbury (in tV&on’a case) is not subject to qualification if 
in fact the witness whose evidence has been taken is not 
called to give such evidence before the Court. 

However, the plaintiff contended that the publication 
at the briefing meeting was wider than that in any of 
the decided cases because of the additional persons who 
were present. His Honour dealt with this submission 
in the following terms : 

To my mind there would be a grave risk of injustice in 
allowing a principle that has been applied for the past 50 years 
to be whittled away by such refinements as I& O’Flynn 
seeks to impose upon it. Should a solicitor elect to brief 
the evidence of a number of witnesses or prospective witnesses 
together, is the privilege to be lost because of some defamatory 
remark duriug the briefing that is not anticipated by the 
solicitor and who in consequence has not sent others out of 
the room in order to preserve the privilege of the witness 
who makes the remark ? Is the privilege lost if the proof 
of the witness is taken in the presence of a stenographer or 
in that of a sickroom attendant or of a solicitor’s clerk ? 
It is the occasion which gives rise to the privilege. The 
public interest involved in the incentive to the witness to 
come forward and speak freely is the overwhelming con- 
sideration and the manner in which the briefing takes place 
is a subsidiary one. So long as the defamatory remark is 
relevant to the discussion at the briefing between solicitor 
and witness, it should not be held to fall outside the orbit 
of protection. 

He then discussed the capacities in which the various 
persons present other than counsel and the defendant 
attended the meeting, and held that the privilege was 
not lost on account of their presence. 

Counsel for the plaintiff laid stress upon an expression 
of Lord Halsbury in Wat8on’s case (szqra) to the effect 
that if the witness whose evidence is being briefed does 
not give evidence in the Court, the record of what he 
has said to the solicitor “ slumbers . . . in the office 
of the solicitor, and nobody hears or cares about it “. 
In relation to this submission, Leicester J. said : 

While the oonoept of slumbering in a solicitor’s office is 
neither stsrtling nor unthinkable, the observation of Lord 
Halsbury in his judgment is simply o&w and not intended 
by him to be promoted to the status of a principle. The 
pwi$y pawn by .coyel for the plamtlff of the defamatory 

slumbermg m the mmd of Mr Wmkel but 
“ festering ” in the minds of Messrs Rodda, Hunn and Lewis, 
is more cliuieal than real. 

His Honour concluded this portion of the judgment 
by summing up his decision in the following terms : 

If the occasion is one where the evidence of a witness is 
being briefed by a solicitor and on the faoe of it one of 
absolute privilege, then in my view a fortkwi the witness 
does not lose such privilege when there are present, in addition 
to the solicitor, individuals who are parties to the proposed 
litigation or have a legitimate interest in suah litigation or 
the prehminary steps thereto. 

In the result judgment was entered for the defendant, 
The judgment is notable not only for the points 

decided which were not covered by direct authority, 
but also for the full review of the authorities touching 
on such points. It is predicted that it will long be of 
the greatest value to practitioners not only in the field 
of defamation but also in regard to the status of quasi- 
judicial bodies in relation to the availability of writs 
of certiorari and nzanduwzus. It will of course appear 
in the New Zealand Law Reports in due course. 

EDITOR 

[The New Zealand Law Journal is not the official 
Journal of the New Zealand Law Sooiety.] 
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SUMMARY OF RECENT LAW 

ADMINISTRATIVE LAW 
Judicial Review of Administrative Authorities in Canada. 

(2961) 39 Canadian Ear Review 361. 

ARBITRATION 
Awards. (1961) 111 L.J. 591. 

CRIMINAL LAW 
Automat’ mm--Alternative defences of automatism and insanity- 

Evidence-No defence of a&mat&n when only cause alleged 
for unconscious state is disease of the m&d within the McNaghten 
rules-Evidence forming a proper foundation for automdwn 
necessaq before issue can be left to jury-Burden of proof-No 
other pathological cause than psychomotor epilepsy put fwwaro?-- 
Psychomotor epilqsy a disease of the mind-Issue of automatism 
not left to jury. Where the only cause alleged for an unconscious 
or involuntary act is defect of reason from disease of the mind 
within the McNaghten rules and the jury reject a defence of 
insanity there is no room for the alternative defence of euto- 
matism ; the fact, however, that a plea of insanity is rejected 
by the jury does not of itself always prevent the accused from 
raising the alternative defence of automatism. If such a 
defenoe is to be left to the jury, a proper foundation must be 
laid for it by evidence emanating from the defence or prose- 
cution from which the jury can reasonably infer that the eccused 
acted in a state of automatism, such evidence not being evidence 
attributing the automatism solely to a disease of the mind. 
Whether there is such evidence proper to be left to the jury, 
is a question of law for the Judge. Once a proper foundation 
for a defenoe of automatism is laid by evidence the proper 
direction to the jury is that, if the evidence leaves them in a 
state of real doubt whether the aooused did or did not act in 
a state of automatism, they should acquit. (Dicta of Devlin J., 
in Hill v. Bazter [1958] 1 All E.R. 196, followed; Dicta of 
North J., in R. v. Cattle [I%%] N.Z.L.R. 1029, considered and 
explained ; Man&& v. Director of Public Prosecutions [I9411 
3 All E.R. 272 and Woolmington v. Director of Public Prose- 
cutions [I9351 All E.R. Rep. 1, applied.) Bratty v. Attwney- 
Qeneral fw Northern Ireland. (House of Lords. Viscount 
Kilmuir L.C. Lord Tucker. Lord Denning. Lord Morris 
of Berth-y-Gest and Lord Hodson. 1961. 4, 5, 6 September ; 
3 October.) [1961] 3 All E.R. 523. 

Ewidence-Accused acting in. concert with others-Evidence of 
wife of accomplice admitted to corroborate aeunnplice-Evidence 
of acts and statements of persons in furtherance of c&ninat 
purpose led in proof of substantive charge-False denials a8 
corroborative evidence against accused. The rule that upon a 
charge of conspiracy evidence may be adduced of what was 
done and said, not in the presence of the accused, by another 
party to the combination in furtherance of the conspiracy, 
is not a special rule limited to charges of conspiracy. Where 
the case for the prosecution is that in the commission of a crime 
a number of people acted in conoert and there is evidence of 
such concert, evidence of acts and words of one of the parties 
in furtherance of the common purpose may be given against 
the accused though he may not have been present when such 
acts were done or words spoken. As a matter of principle, 
the evidence of the wife of an accomplice may afford corrobora- 
tion of the evidence of the aooomplice. (R. v. Neal and Taylor 
(1836) 7 C. & P. 168 ; 1’73 E.R. 74 ; Attorney-General v. Durnan 
[1934] Ir. R. 308, disapproved.) Tripodi v. R. (High Court 
of Australia. Dixon C.J. Fullagar and Windeyer JJ. 16, 17 
March. 1961-Melbourne. 5 May. 1961-Sydney.) [I9611 
A.L.R. 780. 

DIVORCE AND MATRIMONIAL CAUSES 
Alimony and Maintenance-Order for permanent maintenance 

-Husband released from liability by agreenzent on payment of 
lump sum-Whether ground for cancellation of Or&r. A marriage 
between the appellant and the respondent was dissolved by 
decree absolute and an order for permanent maintenance was 
made in favour of the respondent. Subsequently the parties 
entered into an agreement whereby the respondent agreed to 

accept ??lOO in full satisfaction of all claims for her future 
maintenance and support. Some years later the respondent 
registered the order for permanent maintenance in the Magis- 
trates’ Court in New Zealand and later in New South Wales 
where she was resident. The appellant applied to the Magis- 
trates’ Court for cancellation of the original order on the ground 
that the respondent had surrendered her right to malntenanoe 
but it was there held that the execution of the agreement and 
the acceptance of a lump sum was not in itself a ground for 
cancellation of the order. 
Supreme Court. 

The appellant appealed to the 
Held, That if the agreement were shown 

to have been entered into deliberately by the respondent, 
under no undue influence, and for adequate aonsideration, 
the agreement and the payment under it could in themselves 
constitute a ground for cancellation of the maintenance order. 
(Mann v. Mann [1936] 1 All E.R. 952, referred to ; Watkins V. 
Watkins [1896] P. 222, distinguished.) Gilman v. Gilman. 
(SC. Auckland. 1961. 25 July; 30 August. Turner J.) 

EVIDENCE 
Admissibility-Stock firm’s ledger account and carbon, wpies 

of imoioes--hrot proved by witness having personal knowledge 
of transactions recorded-Hearsay-Imrdmti&ble on proseo&&m 

for making fabe returns of income. On the hearing of chargea 
of wilfully making false returns of income brought against 
a farmer, the production of the taxpayer’s ledger account 
with a stock firm and of carbon copies of invoices recording 
transactions alleged to have taken place on his account were 
produced by officers of the stock firm. Such officers gave 
evidence of the firm’s practice of posting to the taxpayer the 
originals of the invoices and copies of the ledger account, and 
that the ledger account correctly recorded the various traus- 
actions of the appellant. They conceded that they had no 
personal knowledge of the transactions recorded and had not 
personally prepared the invoices or made the entries in the 
ledger sheets. They relied on their office system and audited 
records to produce true and correot accounts of the transactions 
recorded. Held, by the Court of Appeal (Gresson P., North 
and Cleary JJ.), that the evidence so tendered was hearsay 
and inadmlsaible. Appeal from the judgment of McGregor J- 
[1961] N.Z.L.R. 46 (snb. nom. Buckley v. Macken) allowed. 
Buckley v. Commissioner of Inland Revenue. (C.A. Wellington. 
1961. 6, 7 July ; 25 August. Gresson P. North J. Cleary J.) 

HUSBAND AND WIFE 
Order fw permanent maintenance-Husband releoaed from 

liability by agreement on payment of lump -Whether ground 
for cancellation of or&. See DIVORCE BM, MATRIMOXL~L 
CAUSES (supra). 

LAW REFORM 
Contribution by tortfeasor--Action settled 9 betty;sEb&mAff 

and defendant-DeferuIant’s right to con- 
of tTrkl;{r;n!$ution issue-Law Refwm Act 1936, s. 17 (1) (c). 

hable ” as used in s. 17 (1) (o) of the Law Reform 
Act 1936 means ‘I responsible in law ” ; and a defendant who 
has settled a claim before judgment has still a right of a&ion 
for contribution against any other person who is liable in repsect 
of the same damage. In such event the person claiming 
contribution will have to prove that he was a tortfeasor and 
that he was liable at the time he paid. Any defence which 
would have been open to him will also be open to the person 
from whom he claims contribution. (Littlewood v. Gee. WGnpey 
and Co. Ltd. [1953] 2 Q.B. 601 ; 1195312 All E.R. 915, followed.) 
Where a third party has been joined in an action at the instance 
of the defendant the settlement of the action as between 
the plaintiff and the defendant does not bring the action to an 
end. Although the issues arising between the plaintiff and 
the defendant have been decided otherwise than by trial, if 
there is still an issue between the defendant and the third 
party the Court is empowered to make such further order 
under R. 9QJ as the nature of the case may require. The issue 
of the liability of the third party for contribution may therefore 
be tried without a new action being brought. Baylis v. Waugh 
and Another. (S.C. Palmerston North. 1961. 14 July; 
6 September. McGregor J.) 
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MUNICIPAL CORPORATION 
Meethg-Vacation of mayoraJ chati by mayor and a* aldsrman 

chosen to preside-vote by moyor--Mayor’8 vote counhd, makin$ 
equ&y of votes-Ppe8iding aldws gave ca8ting vote for candid&8 

for whom mayor had voted and deckmd them ddy decterb 
Whether may07 wa8 entitled to be peserzt and vote at meeting 
of wuncil over whkich he did not pr&Loeal Government Act 
1933 (23 & 24 Gw. 5 c. 51). Sch. 3, Part 2, papa. 3 @fun&pal 
Corpratiom Act 1954, 88. 70, 73 (Z).) A council of a borough 
consisted of & m&yor, 15 aldermen csnd 46 elected councillors. 
An annual meeting of the council was held for the purposes, 
inter a&, of electing & mayor &nd seven aldermen. An outgoing 
alderman ws8 elected to be mayor snd he immediately submitted 
& deolaretion of acceptance of office &nd took the ch&ir and 
presided over the meeting. The next item on the agenda w&s 

the election of seven aldermen and the mayor announced that 
being a c&ndidate for election &s alderman he was precluded 
from presiding, whereupon Alderman M. wse elected to preside 
asd the mayor took & seat beside the other alderman. The 
aouncil then proceeded to elect seven aldermen from 14 
candidates divided into two sets of seven. Voting papers 
were signed by the 46 councillors and the mayor and delivered 
to Alderm&n M. who ascertained and stated that 23 votes 
had been given to e&oh of the 14 oandid&tes. The mayor 
signed and delivered a voting p&per for the candid&tes (who 
included himself and six others) who, &pert from the mayor’s 
vote, h&d only 22 votes. On the footing that there w&s an 
equ&lity of votes Alderman M. gave & casting vote (under s. 22 
(6) of the Local Government Aot 1933) iu f&vour of the candidat8s 
for whom the m&yor h&d voted and deckwed them to be duly 
8lected. If the mayor h&d not voted, the other set of Beyen 
osndidates would have h&d & majority of votes. Held, If & 
mayor were present at & meeting of & borough oounoil, he must 
preside, for p&r&. 3 (1) of Sob. 3 to the Local Government Act 
1933, which so provided, w&s mandatory, and, moreover, the 

statutory c&sting vote of the person presiding et the meeting 
only &rose on the assumption that the mrtyor w&s not preeent 
.st the meeting ; therefore, the seven aldermen deol&red elected 
h&d not been duly eleoted &nd the other seven oasldidates 
.should h&ve been declared to have been elected. Per Glyn- 
.Jonee J. : & mayor’s office is one snd indivisible ; at & meeting 
of councillors the mayor, se&ted in the mayor&l ch&ir, c&n 
8xemis8 &ll his one and indivisible functions, but, if not in 
the mayoral chair, end thus not performing his funotion 88 
mayor of presiding &t the meeting, he has lost the right to 
exemise sny other of his functions, so f&r &g t&king part at 
that meeting is aonosrned. Be Wolverhampton Bomu$h f%tb7&?‘8 
Aldermanic Elect&m. (Qu8en’a Benoh Division. Glyn-Jones 
&nd Thesiger JJ. 27, 28 July. 1961. [1961] 3 All E.R. 446.) 

Roada and StreFLand taken for benefit of p?%vate per8vn 
.and not of corporAUltra vim+-Tating of land for widenhzg 
or exten8ion of proposed street-Not adhorid by etaMe- 
dfmioipal ~orporationa Aot 1954, 8. 191. It is ultra vimi 5 
local authority to take land under the Public Works Act from 
& private person to provide another private person with 

sufficient road &ocess to enable him to subdivide his l&nd if 
such t&king ls not done in good faith for the purposes of the 
Municip&l Corporetions Act 1954 but instead of promoting 
the public benefit (except in an indirect manner) is promoting 
the interest of the subdividing owner. (J. L. Denman and 
6’0. Ltd. v. We-dmkter Cor~h [1906] 1 Ch. 464, followed ; 
Rolls v. School Board for London (1884) 27 Ch. D. 639 and 
.Par?y v. Afetropoltin Borough of Hammer8mith (1904) 92 L.T. 
181, distinguished.) The power of t&king land conferred on & 

municip&l corpor&tion by 8. 191 of the Municipal Corpor&tions 
Act 1964 does not extend to t&king land for the purpose of 
widening or extending & proposed street. Bar&urn v. Manwvewa 
Borough. (S.C. Auckl&nd. 1961. 9, 10 August. Hardie 
Boys J.) 

NUISANCE 
Irrigation area--Using irrigation water8 supplied by public 

.authority for irrigation purpo8e8-Overflow of 8uTplU.8 rain 

.and/or irrigation waters after rai?t-Non-adoption of aocepted 
practice of d+posal of eurplw Waters-Common or ordinary 
we of lancE-Conven~~Re~o~ablenase-’ Live and let L+ve ” 
-Whether nwiean-s--Queetion of j&-Form of injunction. 
Bay%38 v. T. J. Lea : Bayliss v. H. c. Lea. (Supreme Court 
,of New South W&les. Owen, Ferguson and Manning JJ. 1961. 
1, 6 May; 5 June.) Cl9611 N.S.W.R. 1002. 

PATENT 
Revocu&m-Date f+xnn whioh or&v of revocation $xka ;fcfec&- 

Effect on earlier juo&neti in injring#?xmt e 

Solioitor-cterwral to be notified of defeme to infringemmt action 
based on or&v of revocdon-Patent.8 Act 1953, 8. 76 (2). An 
order of revooation of 8 p&tent m&de for & c&use affecting its 
validity ad initti operatee in rem to revoke the patent retro- 
spectively &s well &s in juturo. Its effect will not be to disturb 
&n estoppel cre&t8d by & judgment previously perfecued and 
based on the validity of the patent but from &nd after the 
m&king of the order of revocation thst ordar m&y be resort8d 
to in proceedings for infringement &8 proof that the patent 
no longer exists as & basis for a claim for infringements &lleged 
to have been committed either after or prior to the m&king 
of the order. Proof of the existence of the order of revocation 
is proof of the non-existence of the patent asd not a questioning 
of the v&lidity of the p&tent within the meaning of 8. 76 (2) 
of the Patents Act 1963. Accordingly no notice to the Solioitor- 
General of the intention to rely on such order of revocation is 
required by 8. 76. Vigilant Automdic Fire Alarrn Co. Ltd. v. 
Automatic A&me Ltd. (S.C. Christchurch. 1961. 30 June; 
22 Augost. Richmond J.) 

PLEADlNG 
Particular8-Wh9ther particda?8 of traverse 8hOdd be ordered. 

See PRAcYI~E, in,fra. 

PRACTICE 
Third party procedure-Action settled ae between pkzint~f alad 

&fen.&%&--Defendad8 righti agaht thGrd party not affcoted- 
Wheth.er is- ark&g between dejendati and thi*d party to be 
tried in 8cwm3 a&ma-hd8 of civil Procedure R. $$J. See LAW 
REFORX (azlpra). 

PUBLIC! REVENUE 
Ino0m.e taz-Offence8-Charge8 of wicfully mahg f&e 

returna of incodtoek firma edger accouti and carbon cop& 
of in-Not proved, by u&se88 having perwd knmmkdge 
of tram reoorded-Heareay-InadmGarecly-Inarlntieeibl. See Evxnnwaa. 
bv?w. 

I- Taa-Offeenoes- L%aappltikopl of t&t lG&&ea b 
tylvployer-Meaning of %l.ly paid”---Fawn of && to 

jgy;y~‘ rdmy ;zryed A? 1967. 88. !1 (4, 33 (1) (W. 
used m the last hn8 of subs. (3) of 

s. 31 of the Income T&x Assessment Act 1957 m- “ paid 
on the date when it w&s required by the Aat to be paid I’. A 
payment which is required by the Aot to be m&de not lster 
than the 20th d&y of & particular month is not “ duly ” m&de 
if it is m&de later thas th&t 20th d&y. Observations &B to 
the form of the direction to the jury in & proseaution under 
s. 33 (1) (b) of the Income T&x Assessment Act. R. v. mert. 
(SC. Wellington. 1961. 22, 23 August. Bsrrowclough C.J.) 

STATUTORY REGULATIONS 
Tm DIST~LAYION REUULAYIONS 1961 (S.R. 1961/110)- 

Consolidating and &mending the regul&tions m&de under the 
Distill&tion Act 1908. 

Tnx GEOTE~ER?.XU, EmmoY REGULATIONS 1961 (S.R. 1961/ 
124)-Presoribii the conditions on which licenc8s under the 
G8othermcll Energy Act 1963 m&y be epplied for end grant&, 
and incident&l matters. 

THE PaaLIAXYZKCAI%Y S ms AND AL~OWAXOES ORDER 
1961 (S.R. 1961/133)-Giviug effect to the recommendations 
of the Royal Commission on P&rli&ment&ry salarias and 
5llowmaes. 

ULTRA VIRES 
Land3 taken by muni&paJ corporation for benefit of p&a& 

person and not cmporatim. SW Mcmom~t CORPORAYION (supra). 

WATER AND WATERCOURSES 
Irrigation area-Dispoed of euvplu.9 rain and/or Gwigation 

~&w-Liability. See NUIS.CTOE (mpra). 

Natud flow of Burfccce w&em--RigId. and E&iKtGa of -8 
of qper andi lower lands. See NUISANCE (swpra). 
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The Salvation Army 
When considering your Will, take advantage of the present legislation and the alter- 

ation in the method of collecting duties. It is wiser to make your gift during your 
lifetime, and do not forget the urgent needs of The Salvation Army. 

So many activities, covering Social work among the unfortunate, Homes for Children, 
Rescue Work among Women, Shelters for Men, Clinic for Alcoholics, Police Court 
work and helping of ex-prisoners, Eventide Homes for aged Women and Men, single 
The Army out as worthy of consideration. 

Evangelical work is the primary aim of the Movement, and this is expressed in 
regular open-air and indoor meetings, visitation, children’s and youth work for both 
sexes. World-wide missionary and hospital service, where, among others, New 
Zealand Officers minister to the Blind, the Lepers and other distressed people in far 
away lands, is in constant operation. 

Although Denied Normal Home Care the Nation’s Finest Assets are Cherished 

and Trained in Good Citizenship. 

For full particulars write to- 

The Territorial Commander, The Salvation Army Headquarters, 

204 CUBA STREET - - - - WELLINGTON 



Maybe your Who could predict, one hundred years ago, whether a 
ideas were as business would succeed or fail? Who could tell you, 

goodashis... 
within a short time, the state of the market io Chicago or 
Delhi? In those days, business information was meagre. 

l . . but today 
there’s a 
better way 1 f( 

Today the Bank of New Zealand, with 
its accumulated fund of experience . . . 
its intimate association with every wn- 
ceivable aspect of trading and industry 
. . . its network of overseas branches and 
correspondents, many of whom are 
.directly linked with Head Office by Inter- 
national Telex. is here to serve you. 1861 A Century of Progress 1961 
New Zealand’~ own bank invites iour 
ellquilies. 

If you’re In buslness- 
have the BNZ behind you NW Zealads Leading Bank 
Tc3.I More than 380 Branches and Agencies throughout the Dominion 
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CASE AND COMMENT 

Contributed by Faculty of L aw of the University of Auckland 

Aut Nunc Aut Nunquam 

Se&ion 23 (1) of the Limitation Act 1950 requires 
that a person who wishes to bring an action against the 
Crown or a public or local authority shall as soon as 
practicable give written notice to the intended defendant 
giving parti&lars of his claim and certain other inform- 
ation, and then commence his action within 12 months 
of the date on which the cause of action arose. How- 
ever, an intending litigant who fails to comply with 
either or both of these requirements is given by subs. (2) 
the right to apply to the Court for leave to bring his 
action at any time within six years and this is so 
whether or not he has given the notice required under 
subs. (1). 

Where the intending litigant has failed to give any 
notice at all, or has allowed more than a year to elapse, 
it may be clear enough in the ordinary case that he 
should make his application under subs. (2) before he 
commences his action, and this seems prima facie to be 
confirmed by the wording of the subsection which 
refers throughout to ” the intended defendant “. In 
such cases the plaintiff will usually be in no doubt 
that the leave of the Court will be necessary if he is 
to succeed. But fhe position is surely somewhat 
different where the plaintiff has given a notice but the 
question arises whether it fully complies with the 
requirements of subs. (1) whether because it was not 
given as soon as practicable or for some other reason. 
If the inquiry were whether a notice had been given 
” as soon as practicable ” the plaintiff’s position would 
be particularly difficult if he had to obtain leave before 
isauitig his proceedings, since determination whether 
a notice complies with the subsection necessarily 
involves a decision on questions of fact. More than 
this, the plaintiff would frequently not know whether 
the point would be taken by the other side until the 
defence had been delivered. It w0da, at its lowest, 
be somewhat inconvenient if the plaintiff, having reached 
that stage, were forced to withdraw his proceedings, 
seek leave, and having obtained it, have to commence 
a fresh action. 

This was the problem which arose in Auckland 
Harbour Board v. Kaihe (25 August 1961). The 
plaintiff, an illiterate and a Maori, had suffered a 
serious injury in the course of his employment with 
the defendant Board. While he was lying in hospital 
he received a visit from responsible officials of the 
Board and was told : 
come out. 

“ You will be all right when you 
There is some money waiting for you and 

if you want money we will give you some now. Don’t 
worry about it. We will look after it for you “. 

Six weeks after his accident, the plaintiff told his 
own solicitor that someone else was handling his claim 
for him and it was not until a further six weeks had 
passed that the solicitor discovered that that someone 
else was in fact the plaintiff’s employer. The solicitor 
forthwith took instructions, investigated the claim, and 
duly gave a notice of claim which, so far as its contents 
were concerned, sufficiently complied with the provisions 
of para. (a) of s. 23 (1) of the Limitation Act. A 

writ was issued, and in its defence the defendant Board 
pleaded that notice had not been given “ as soon aa 
practicable “. Immediately before the hearing the 
trial Judge ruled that it was then too late for him to 
grant leave under subs. (2). The trial went forward 
nevertheless, and judgment was eventually entered for 
the plaintiff for a substantial sum, including $4,000 
general damages, the matter of notice being met by a 
finding that the defendant. was estopped from taking 
the point by the representations made to the plaintiff 
while in hospital. 

On the subsequent appeal, all members of the Court 
agreed that on the facts no question of estoppel arose. 
As to whether leave might be given nuns pro tune 
after an action had been commenced, the Court was 
divided. 

Gresson P. took the view that leave could tie granted 
only on application before the action was commenced, 
He was not impressed by any argument from con- 
venience. In the ordinary case counsel should have 
no difficulty in deciding whether notice ha,d been given 
as soon as practicable. In cases of doubt he could 
see no objection to the relevant questions of fact being 
decided by a Judge on a preliminary application for 
leave. Equally, there was nothing to stop a plaintiff 
going to trial in order to have such questions of fact 
submitted to the jury. 
unwarranted so that in 

If his confidence should prove 
consequence his .action was 

dismissed, there was nothing unreasonable or unjust in 
that. 

On the other hand, North and Cleary JJ. in a joint 
judgment, started from similar premises, but, reached 
an opposite result. If there were no right to obtain 
leave n%nc p,ro tune the present case suffici&tly 
illustrated the difficulties which would arise. The 
defendant’s objection that the notice was late was made 
not when the notice was given, but only after proceed- 
ings had been commenced. The plaintiff had some 
grounds for expeoting he could establish that notice 
had been given as soon as practicable. In the event 
he had failed to do so but in the meantime the case 
had been heard and determined against the defendant 
on the merits by findings not now called in question. 
Unless they found its language intractable the majority 
would not hold that the subsection compelled a non- 
suit and required the plaintiff to commence a fresh 
action after obtaining leave. In the event they con- 
cluded that so far as concerned compliance with 
para. (a) of s. 23 (1) (’ 1.e. the paragraph relating to 
notice), the section should be read as directory only, 
so that if it should appear during or at the end of the 
trial that the provisions of that paragraph had not 
been fully complied with the Court might then, if it 
thought fit to do so, excuse non-compliance by granting 
leave to proceed with the action. Since it was clear 
that the trial Judge would have granted the plaintiff 
leave had he thought he had power to do so, the Court 
should and would now do SO. 

The judgment raises at least two queries. 
1. Can leave be given nunc pro tune where no notice 
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has been delivered at all ? The reasoning which 
led the majority to their conclusion that so far 
as concerned compliance with s. 23 (1) (a) the 
section should be read as directory, was built 
around cases where there was or could be a 
genuine dispute as to whether notice complied 
with para. (a). Moreover, having held that the 
section should be read as directory they im- 
mediately went on to say “ so that if it should 

that the provisions of that para- 
g’$riaie. not been &lly complied with ” 
(italics supplied). Nevertheless it is sub&ted 
that the jurisdiction to grant leave nuns pro tune 
must be taken to extend to all cases of non- 
compliance with para. (a). If the jurisdiction 
were qualified by the degree of non-compliance 
the consequent uncertainty would leave the cure 
as bad as the disease. 

2. Can leave nunc pro tune be given in cases of non- 
compliance with para. (b) (i.e. that the action 
be commenced within one year) Z In referring 
to the phrases in subss. (1) and (2) “ no action 
shall be brought “, “ leave to bring such action ” 
and “ the intended defendant ” the majority 
said: 

These expressiona contemplate, clearly enough, that 
leeve is to be ctplJlied for before the a&ion ia com- 
menced. More&&r, they are, we think, quite appro- 
priate to the oaae of a plaintiff who is commencing 
his a&ion out of time and to whom the need to obtain 
leave ie neither a matter of doubt nor inoonvenience. 

But, it might be asked, what of cases where there 
is doubt as to when the cause of action arose ? 
Would not the same arguments from convenience 
apply just as strongly as they do to cases of non- 
compliance with para. (a) ? And if to some 
c&sea of non-compliance with para. (b), ought 
these arguments not to apply to all cases of non- 
compliance if the uncertainty of degr8es of com- 
pliance is to be avoided ? 

Perhaps this is a case where an amendment to the 
A& would be justified. 

B.C. 

Statutory Corporations and the Ultra Vires Doctrine 
The decision in Huntly Borough v. South Aucklarul 

E&xztion Board (judgment 21 September 1961), 
involved the application of the doctrine of ultra wirea 
to a contract made between two statutory bodies, 
‘The Board had applied for sewerage connections to 
two schools and had agreed to pay the annual charges 
levied by the Borough. After paying them for three 
years, the Board refused to make further payments on 
-the ground that the contract, insofar as it involved 
payment of an annual charge, was ultra viree the 
Borough. The powers of the Borough are derived 
from the Municipal Corporations Act 1954 and the 
Huntly Borough Empowering Act 1950, but neither of 
-these Acts expressly empowers the Borough to make 
.~~~nel charge for sewerage services except by way 

It was necessary for Barrowclough C.J. to 
*decide whether the Borough possessed the incidental or 
implied power to make an annual charge for services 
which it was authorised to provide, there being no 
statutory prohibition of such an arrangement, or 
whether the proper construction of the Borough’s 

powers was that what was not authorised by statute 
was by implication prohibited. 

The decision in Sutton’s Hospital case (1613) 
10 Co. Rep. la, 23a, is taken as establishing the common- 
law rule that a chartered corporation has the powers 
of a natural person. Whether this rule also applied 
to other corporations, and particularly those created 
by statute, was not finally determined until the closing 
years of the last century. For instance, in Taylor v. 
Chichester & Midhuret Railway co. (186’7) L.R. 2 
Ex. 356, Willis and Blackburn JJ. in the Exchequer 
Chamber held that the company, incorporated under 
the Chichester and Midhurst Railway Act 1864, was 
entitled to make all contracts connected with the 
purposes of its incorporation not expressly or by 
necessary implication prohibited, and that it was for 
the party seeking fo invalidate the contract to show 
that the contract was prohibited. Blackburn J. 
adhered to this view when the Exchequer Chamber 
decided Ride v. Ashbury Railway & Iron Co. Ltd. 
(1874) L.R. 9 Ex. 224. There he stated atpp. 262,263 
that the common-law principle (applied in the Sutton’s 
Hoapital case) would apply unless it was excluded by 
the statute. 

However, when that case reached the House of Lords, 
the principle that a company incorporated under the 
Companies Act had only such powers as were conferred 
by its memorandum of association was finally and 
firmly established. But it was not then certain 
whether companies created in terms of other statutes 
fell within the common-law principle or the principle 
set out in the A&bury Railway case. It fell to Lord 
Blackburn himself in Attorney-General v. Great Eastern 
Co. (1880) 5 App. Cas. 473, to apply the company-law 
rule to other statutory corporations. At p. 481 he 
stated : 

That ome ( A&bury Railway Co.) clppeass to me to decide 
at all events this, that where there is an Aot of Parlisment 
orating a oorporation for a p&i&as purpose, and giving it 
powers for that particular pm-pow, whst it does not erpreeely 
or impliedly euthorise is to be taken to be prohibited ; and, 
consequently, that the G%w Eaetm Co., ore&& by Aot 
of Parliament for the purpose of working a line of railway, 
ia prohibited from doing anything thmt would not be witch 
that purpose. 
Thus all corporations other than chartered companies 

are subject to the ultra vires doctrine ; but whereas a 
company’s memorandum is interpreted to authorise 
not only those acts expressly or impliedly within the 
memorandum but also activities which are rewonably 
incidental or consequential upon those included in the 
objects clause, the powers of a statutory corporation 
are interpreted somewhat more narrowly in that those 
activities not expressly or impliedly authorised are 
treated as prohibited. It was this rule of construction 
that Barrowclough C.J. appIied in the fZuntZy Borough 
case. Because there was no express or implied 
authority to make the charges in the manner proposed 
such a method was treated as prohibited and the con- 
tracts made on those terms were ultra V&W. The 
Board was thereby released from an obligation which 
it had freely assumed and which for some years it had 
honoured . 

The implications of the decision will not be lost on 
the commercial community. Those who deal with 
statutory corporations run the risk of discovering that 
the corporation itself will set up waut of power to 
invalidate contracts that have become burdensome or 
have served their purpose. 

J.F.N. 
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N.Z. METHODIST, SOCIAL SERVICE ASSOCIATION 
through its constituent organisations, cares for . . . 

AGED FRAIL 
AGED INFIRM 

CHILDREN 
WORKING YOUTHS and STUDENTS 

MAORI YOUTHS 
in EVENTIDE HOMES 

HOSPITALS 
ORPHANAGES and 

HOSTELS 
throughout the Dominion 

Legacies may be bequeathed to the N.Z. Methodist Social Service Association or to the following members of the 
Association who administer their own funds. For further information in various centres inquire from the 
following : 

.N.Z. Methodist Social Service Association. Convener : Rev. A. Evxnr~ Onn . P.O. Box 6104, Auckland 
Auckland Methodist Central Mission. Superintendent : Rev. A. EVESIL ORR . . P.O. Box 6104, Auckland 
HamlIton Eventide Home. Scoretary : Mr A. C. BWO~SS . . . . . . . 302 River Rd., Hamilton 
Auckland Methodist Children’s Home. Secretary/Manager : Mr R. K. STAOEY . . P.O. Box 6023, Auckland 
Christchurch Methodist Central Mission. Superintendent : Rev. W. E. FALKIN~IXAM P.O. Box 1449, Christchurch 
South Island Orphanage Board (Christohureh). Secretary : Rev. H. A. Cow P.O. Box 931, Christchurch 

:, Dunedin Methodist Central Misslon. Superintendent : Rev. D. B. BOEDON . . . . 36 The Octagon, Dunc$n 
Masterton Methodist Children’s Home. Secretory : Mr. J. F. CODY . . . . P.O. Box 298, Mast&on 
Maori Mission Soeisl Service Work 
Home and Maori Mission Department. Superintendent : Rev. G. I. LAUREN~ON P.O. Box 6023, Auckland 

~, Wellipgton Methodist Social Servioe Trust. Director : Rev. B. J. RISELY . . 38 McFarlene Street, Wellington 

The Church Army 
in New Zealand 

(Church of England) 

( A Society I?worporated under The Religiow and Charitable 
Twta Aot 1908) 

HJZ~DQUARTER~ : 90 RICHMOND RD., AUCKLAND, W.l. 
Prht : TBX MOST R~vx.unxn N. A. Lnaeua, Archbishop 

and Primate of New Zealand. 

THE CHURCH ARMY: 
Undertakes Evangelistic and Teaching Missions, 
Provides Social Workers for Old People’s Homes, Orphanages, 

Army Camps, Public Works Camps and Prisons, 
Conducts Holiday Camps for Children 
Train;aizgelists for work in Parishes and among the 

LEGACIES for Special or General Purposes msy be safely 
entrusted to :- 

The Church Army. 
-------------- 

FORM OF BEQUEST: 
“ I give to the CHURCH ARMY IN NEW ZEALAND SOCIETY 

of 90 Richmond Road, Auckland, W.l. [Here insert par- 
ticulars] and I declare that the receipt of th,e Honormy 
Treamrer for the time being or other proper officer of the 
Church Amy in New Zealand Society, ehall be szlfficient 

discharge for the same.” 

LEGAL ANNOUNCEMENTS 

Concludsd from p. 4. 

Mr V. G. SPILLW, Barrister and Solicitor, 118 Hereford 
Street, Christchurch, has admitted to partnership Mr R. G. 
BLUNT, Barrister and Solicitor. The practice will be 
carried on at the same address under the name of 
SPILLER & BLUNT, Barristers and Solicitors. 

Young Barrister and Solicitor recently admitted, with 
experience in conveyancing and estates, seeks position 
in Wellington legal firm. Please write to :- 

No. 176, 
c/o C.P.O. Box 472. 
WXUX~QTON. 

Young (28) qualified Solicitor, with seven to eight years 
experience in conveyancing, estate and common-law work, 
requires position with reasonable prospects, preferably 
in a Supreme Court centre. Replies to :- 

No. 174, - 
do C.P.O. Box 472. 
V+ELLIM~T~N. 

We require the services of a qualified Solicitor to nnder- 
take mainly common-law work. Salary will be commen- 
surate with experience and if the applicant proves 
s&able a partnership will be available. APPLY in 
writing with details of experience to :- 

M,~LTBY,II~LRE AND WILLOOQEBY, 
Solicitors, 
P.O. Box 27, 
TAURAXOA. 

Barrister and Solicitor required for large practice. 
Variety of work including common law. Partnership 
prospects to suitable man. 

TREADWELL, GORDON, CLA~ON 
AND SWAN, 

P.O. Box 16, 
WANOANUI, 
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When someone’s counting on you, 
vou can count on the 

LBF E+ BREeACClDENT 
Tlrn NatloW Mututl We Assocbtlon OI Austmlmb I.% Wioml Mutual Fin Insurana Company Ltd. 

ANNOUNCING 

Taxation Board of Review Decisions 
being the 

Authorised Reports of the Decisions 
of the Taxation Board of Review 

edited by 
M. I. THOMPSON, LL.B., A.P.A.N.Z. 

The first issue of this new service has just been published, being a selection of the decisions of the 
Taxation Board of Review, heard during May 1961. 

TAXATION BOARD OF REVIEW DECISIONS (T.B.R.) 

will be published periodically as material is received from the Board. T.B.R. are the authorised reports 
of the Decisions of the Taxation Board of Review. A brief headnote giving salient points and the 
deoision of the Board is written by the Editor, followed by the full reason for the decision and the final 
determination of the Board. 

The subscription rate is 25s. per 120 pages. A file to hold parts is available at 22s. 6d. 

Published by : 

BUTTERWORTH 8t CO. (New Zealand) LTD. 
49-51 Ballance Street, 
WELLINGTON. 

36 High Street, 
AUCJKLAND. 



5 December lQ0l NEW ZEALAND LAW JOURNAL 343 
-~ ~.. -~ -__~.~ 

ARBITRATION 
Pre-knowledge of Possible Bias 

The decision of Richmond J. in Canterbury Pipe 
Lines Ltd. v. Attorney-General [1961] N.Z.L.R. 785 
draws attention to a perplexing aspect of the problem 
of bias in an arbitrator. 

Professor Davis in “ Case and Comment ” (ante, 
278) welcomes the decision. These notes deal with 
the matter from a different angle and reach a different 
conclusion. 

There was nothing unusual in the facts. The 
plaintiff had entered into a contract with the Crown 
for the construction of certain works. The contract 
provided that certain types of dispute which might 
arise were to be referred to the decision of the Director 
of Housing Construction, who, it was accepted, was a 
representative of the Crown, a party to the dispute. 

A dispute did arise and the plaintiff commenced 
civil proceedings whereupon the defendant moved for 
stay thereof. The onus was then upon the plaintiff 
to show the dispute should not be referred to the 
arbitration for which the contract provided. He was 
successful. 

Prior to the passing of our Arbitration Amendment 
Act of 1938 the plaintiff must have failed. In the 
pungent wording of Bowen L.J. in Jackson v. Barry 
Railway Co. [1893] 1 Ch. 238, 247 (quoted in the 
instant case ) : 

It ia no part of our duty to approaoh suoh curiously 
coloured contracts with a desire to upset them or to emauci- 
pate the contractor from the burden of & stipulation which, 
however onerous, it was worth his while to agree to bear. 
To do so would be to attempt to dictate to the commercial 
world the conditions under which it should carry on its 
business. 

Similarly in Redman’s Law of Arbitration, 5th ed. 
(1932), 59 : 

“ The engiueer could not be expected nor was it intended 
that he should come with a mind free from preconceived . . The perfectly open judgment, the absence of all 
ze%%y formed or pronounced views, which in an ordinary 
arbitrator are natural and to bs looked for, neither party 
proposed to extract from the arbitrator of their choice. They 
know well that he probably must be committed to a prior 
view and that he might not be impartial in the ordinary 
SEZC30. What they relied on was his professional honour, 
his position, his intelligence and for his part there is a very 
high duty imposed upon him to maintain his judicial position. 
It must, therefore, be shown that there is a reasonable 
probability that the arbitrator will be biased towards one of 
the parties to disqualify him from acting in the matter.” 

The learned author proceeds to instance how an 
unseemly personal dispute between the contractor and 
the arbitrator could disqualify the latter. 

Richmond J. at p. 791 in dealing with the position 
prior to 1938 provides three simple rules, the effect of 
which is: 

(a) Prima facie such an arbitrator is disqualified by 
presumed bias ; 

(b) But if the parties have contracted to appoint 
him they are bound by their contract ; 

(c) Unless ” extra ” bias can be shown beyond 
what must have been assumed to exist at con- 
tract date. 

His Honour then had to consider the effect of s. 16 
of the 1938 Amendment on the position. In short, 
this says : 

Where a contract provides for reference of disputes to a 
named arbitrator and after a dispute has arisen any party 
applies to revoke the submission because the arbitrator is 
not impartial, it shall lzot be a groundfor refu&tg the appLic&ion 
that the applicant knew of the possibility of partiality when 
he entered into the contract. 

The italics, of course, are mine. 

As the judgment states, this s. 16 is based on s. 14 
of the Arbitration Act 1934 (U.K.) (now a. 24 of the 
1950 Act : 29 Halsbury’s Statutes of England, 2nd ed., 
110). “ Neither counsel “, his Honour observes, 
“ was able to refer me to any decision bearing on the 
purpose of and the effect to be given to either the 
English or the New Zealand section “. 

The Court found that s. 16 in effect enjoined it to 
revoke or restrain the arbitration proceedings unless 
some ground existed, over and above the knowledge 
of the kind eliminated by the section, which would 
make it proper for the arbitration to continue.’ No 
such overriding circumstances were suggested in the 
case. 

Hence the “ pre-knowledge ” as to the arbitrator 
was put aside and the normal rule was left to apply ; 
there was a possibility of bias in him and arbitration 
should not proceed. 

The absence of reported case law on this section is 
indeed surprising. If the Canterbury decision is right 
the section interferes substantially with the sanctity of 
contract-a matter which nearly 30 years ago was 
regarded in a more serious light than now. It would 
be reasonable to have expected reported litigation 
especially because of the prevalence of arbitration 
clauses of this type in construction contracts as indi- 
cated, e.g. in England, in the extract from Rwsell on 
Arbitration, quoted in the judgment. 

&There being no case law on the section, we may 
find it interesting to examine its political history. 
Indeed in the writer’s opinion there is room for modifi- 
cation of onr impregnable rule that Hansard may not 
be consulted by the Courts in interpreting a statute. 
Such qualms are not felt in Continental systems ; it is 
there thought to be transparent that the observations 
of the legislators when passing the Act are highly 
relevant to its interpretation. Perhaps we could blend 
the good points of both systems. 

. 

At second reading debate on our 1938 Bill, the 
Attorney-General spoke in praise of the report of the 
Committee on the Law of Arbitration which sat in 
England in 1927 under the Chairmanship of Mr Justice 
MacKinnon. The United Kingdom legislation was 
passed with the report of this Committee in view. 
Various aspects of arbitration were examined by this 
Committee and recommendations were made to the 
Government. The following material is relevant to 
our purpose (Cmd. 2817, Imperial Reports (Commis- 
sioners) 7 Session, 1927). 
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33. A good many of those who have submitted memorenda 
to us have suggested that there should be statutory power 
given to the Courts to relieve people from various kinds of 
hardshipe imposed on them by the terms of submissions to 
which they have unwittingly or unwillingly agreed. TO 
interfere with, and alter, the contra&s peopIe have made 
mey seem a doubtful policy but it should be remembered 
that the vest majority of submissions to arbitr&ion are 
oontained in the printed arbitzation &use in printed forms 
of oontract which aannot be carefully examined in the trans- 
aation of business and alteration of which would be diffioult 
for most people to secure. We should certainly be aver 
fo any proposal to give relief to anyone who had entered 
into a submission of a dispute after it had arisen but we 
muggest that, as regards the oommon forms of submission in 
printed forms, it might be sound polioy to create a power to 
modii unconscionable provisions. 

The report then listed a number of items including : 
(0) Severs4 of our oorrespondents have referred to the 

common practice by which in building and engineering oon- 
traote oontraotors are required to tender upon, and agree to, 
8 form of printed aontract by which 8u disputes &re to be 
deoided by an arohiteot or engineer who is in the employ 
of the other party, and very often of one whose own acts or 
requirements on behalf of his employer may create the dispute 
whioh must be referred to his decision. 

The report recommended as to this : 
That where a partioulsr person has been named or designated 

in a submission as arbitrator, either party may apply to a 
Judge, and if he satisfies the Judge that such person by 
iwason of his relation towards the other party or his oon- 
nection with the subject-matter of the dispute may not be 
capable of complete impartiality, the Judge, if he thinks fit, 
may make an order removing such arbitrator and appointing 
another in his plaoe. 

It is interesting to see that this recommendation is 
that the Court is to be given a discretion to remove 
the tibitrator. But the provision which Parliament 
eventually made in 1934 did not go as far. Apprehensive 
no doubt of the charge of interference with contracts 
the section was expressed negatively to say (in effect) 
“in considering the contractor’s application for relief 
from the arbitration his pre-knowledge of the possible 
bias is not a ground for refusing his application “. 
0ur section was copied from this section. 

It is submitted that the statute tends more to pre- 
aervation of stutw quo than the proposal of the 
MacKinnon Committee and that the Legislature after 
due consideration modified the ambit of that proposal. 

To return to the Canterbury case, the facts show no 
” extra ” bias in the arbitrator. He had “ been at 
oonsiderable pains to remain aloof from the dispute ” 
and had deliberately avoided all personal knowledge of 
it. The applicant made no attack on the personal 
integrity of the arbitrator. No ground for refusal to 
arbitrate was alleged beyond the fact that the arbitrator 
was closely associated with a party to the dispute. 

Now if the contractor is not bound to arbitrate in 
those circumstances one wonders in what circumstances 
he is bound. He has freely entered into a contract 

providing for arbitration of disputes in a specified 
manner. Merely by showing possible bias in the 
arbitrator he is relieved from that arbitration. This 
is a ground which is open to any party to any agree- 
ment to arbitrate. Any party who has not signed an 
” Architect ” type contract can allege bias in the 
arbitrator and, subject to proof of the allegation, may 
be relieved as the Court thinks fit. In the Canterbury 
case the party who had pre-knowledge of possible bias 
and had agreed to accept that possibility was relieved 
just as readily as a party who had not entered into 
such a contract could expect relief. 

It is respectfully submitted that the Court should 
have exercised its discretion in favour of the defendant 
and not virtually have equated such an applicant with 
a party who has not signed a contract of this type. 
It is suggested that there is room for exercise of the 
Court’s discretion where the applicant can show 
“ extra ” bias, as before 1938, and that the 1938 
Amendment, if it intended to ameliorate a possible 
injustice, has not effectively done so. 

The position is unsatisfactory. Contracts of the 
type in question are not uncommon in this country. 
If the Legislature intended that parties to such a 
contract should 6peo facto be relieved from them it 
should say so in simple language, not confuse the 
position with a negatively worded section which is 
difficult to administer and interpret. 

It is an instance, too, of a New Zealand tendency to 
follow United Kingdom legislation without adequate 
consideration of its desirability. The fact that no 
reported case can be traced on the U.K. section or onr 
own for some 30 years raises the doubt as to whether 
any provision was necessary in the first place and 
whether, if the MacKinnon Committee’s suggestion 
was not adopted in its entirety, it would not have been 
better to leave the law as it was, and so avoid the 
complication which the doubtful legislation causes. 

The effect of the Canterbury case is that arbitrations 
of this type cannot now take place where the oon- 
tractor prefers a civil action, for it is difficult to Oon- 
ceive of circumstances more favourable to the arbitra- 
tion than were present here. The contractor who 
has entered into such a contract can, therefore, snap 
his fingers at the arbitration to which he has agreed, 
although other tenderers competing with him for the 
contract may have been prepared to honour it. 

The test, it is submitted, should still be proof of 
“ extra ” bias, and the legislation should be amended 
to clarify this. If on the other hand it is thought 
preferable that contracts providing for this type of 
arbitrator should not be upheld, the Act should be 
altered to say 80 in clear terms. 

G. CAIN 

Ex parte A Barrister. Pracrtice Not&-Lord Parker for the Court to hear a member of the Bar as counsel 
C.J., Salmon and Winn JJ. 17 January 1961. on his own behalf in suoh a matter. The application 

A junior member of the Bar, robed, rose from his 
should be made as by an applicant in person and 
nnrobed. 

plaoe in counsel’s row to make an application to the 
Divisional Coti on his own behalf in a criminal matter. The barrister later returned to Court enrobed and 

made his application from the well of the Court. (1961) 
Lord Parker C.J., said that it was not the practice 105, S.J. 111. 
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THE PARKER-HULME, LEOPOLD-LOEB CASES AND 
THE CONCEPT OF OMNIPOTENCE 

I have linked the Leopold-Loeb case with the Parker- 
Hulme, not merely because of the renewed interest in 
-it in recent years, but because of the extraordinary 
similarity of the two case5. 

In 1924, Leopold and Loeb, two outstandingly 
intelligent adolescent sons of Chicago multi-millionaires, 
became so grossly involved in each other’s phantasy 
life and so megalomanic that they planned and murdered 
for ransom a young boy. Thirty years later two adolescent 
girls, Parker and Hulme, similarly became involved in 
each other’s phantasy life and their liaison culminated 
in the senseless murder of the mother of the older girl. 
Hulme was also credited with outstanding intelligence 
and came from a prominent family background. 

I have stressed the concept of omnipotence as the 
unique theme linking the two oases. I will accept 
that you are all familiar with the details of the histories. 
The Parker-Hulme case was well covered in the news- 
papers ; I (Medlicott, 1955) have a paper on it, and 
there are reports (Furneaux (1955) and Gurr and Cox 
(1957) ) and a popular novel (Gurr and Cox, 1958), 
on the trial. The Leopold-Loeb case has been the 
most written about trial of the century. There are 
numerous published reports (Urstein (1924), Stone 
(1949) and MoKernan (1957) ). Levin’s novel, Com- 
pul.sion (1956), has been widely read. The dramat- 
isation had a long run on Broadway. It was also a 
successful film. Leopold’s autobiography (1958) Lije 
Plus 99 Years screens out at least two important 
aspects of his life, but does give a follow-up report. 
In the first part of this paper I will sketch briefly their 
early histories, the events leading up to their crimes, 
the diagnostic formulations, their trials, the question 
.of their responsibility and their subsequent histories. 

In the second part of the article I will discuss the 
concept of infantile omnipotence and the consequence 
of fixation at: or regression to, this level. 

‘&mm HISTORIES PRIOR TO THEIR MEETING 

Both pairs grew up under the influence of world 
wars and came from satisfactory family backgrounds. 
There was little unusual about their siblings. As to 
their personalities all four were highly imaginative but 
were all wilful, self-contained children and none of 
them had firm lasting relationships with others of 
their own age. They wore out their friends rapidly. 
Although basically there was a feeling that no one 
cared for them, unlike most youngsters without friends, 
they did not appear lonely. They were all keenly 
aware of their outstanding intelligence. Their child- 
hood personalities could be described as narcissistic. 

-E EVENTS LEADING TO THEIR CREVIES 

As to their influence, one on the other, both pairs 
some time after their meeting formed a self-bolstering 
society of their own, becoming increasingly independent 
.of the opinion and support of their families and the 
community. Parker wrote a diary which shows 

clearly that their degree of abnormality was propor- 
tional to the time spent in one another’s company. 
They obviously acted as resonators one on the other. 
Of Leopold and Loeb, “ their coming together “, said 
Clarence Darrow, “ was the means of their undoing. 
They had a weird and almost impossible relationship “. 

As to their emotional and sexual development, in 
spite of a veneer of sophistication, all four were grossly 
immature emotionally, and unable to show the positive 
emotions ; they deprecated all tender feelings. Social 
responsibility and guilt were absent. Sexually all four 
were homosexual. 

As to their interest and philosophy all four enjoyed 
a rich phantasy life with play-acting, and, in the girls’ 
cases, the creation of fictional kingdoms and characters. 
Their mutual interaction led to increasing arrogance, 
self-inflation or omnipotence, contempt for others and 
they totally embraced the superman philosophy. It 
is clearly revealed in Parker’s diary over the 18 months 
before the murder that this inflation was accompanied 
by an increasing preoccupation with violence and crime 
generally. In fact both pairs sometime before the 
murders were experimenting in crime. 

The two girls expressed ideas that not ‘only were they 
geniuses but that they possessed an eirtra part of their 
brains which could appreciate a “ Fourth World ” 
or paradise which was limited to them and a few other 
chosen people. 

THEIR CRIMES 

On the day before the murder the extracts from 
Parker’s diary read : 

Afterwards we discussed our plans for moidering Mother 
and made them a little clearer. Peculiarly enough I have 
no (qualms of) conscience (or is it peculiar, we are so mad). 
Next day I rose late and helped Mother vigorously this 
morning. Deborah rang and we decided to uee a rock in 
a stooking rather than a sand-bag. We discussed the moider 
fully. I feel very keyed up as though I were plazming a 
surprise party. Mother has fallen in with everything 
beautifully and the happy event is to take place tomororw 
afternoon. So next time I write in this diary Mother will 
be dead. How odd yet how pleaeing. 
The entry in Parker’s diary on the day their plan 

to murder her mother was carried out is entitled “ The 
day of the Happy Event “-and reads : 

I am writing this up in the morning for the death. I 
felt very excited and “ the night before Christmassy ” last 
night. 

There is evidence t,hat the boys were in an excitable 
state before their murder. Both pairs certainly 
showed gross exaltation which continued after their 
murders and this was continued during their trials. 
In spite of their intelligence and lack of scruples the 
girls’ murder was particularly stupidly planned. The 
boys’ murder, although better planned, had several 
gross defects not at all in keeping with genius. 

THE DIAGNOSTIC FORMULATION 

In the Leopold and Loeb case the preliminary 
psychiatric team for the defence, Dr Hulbert and Dr 
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Carl Bowman, as well as the extraordinarily dis- 
tinguished team of William Alanson White, William 
Healey, and Bernard Glueck who examined Leopold 
and Loeb all agreed that they were profoundly dis- 
turbed personalities. They described the jolie-a-deux 
element, the infantile emotional development, in 
Leopold’s case the delusional development of notions 
about himself, the gross split between emotion and 
thought, and their manic tendencies. The terms 
“ split personality ” and “ paranoia ” were used, 
but there was no clear diagnostic formulation. 

As to the girls I was satisfied that in the period 
leading to the crime and immediately following it they 
were disturbed in mood, activity and thought patterns 
to a degree consistent only with the diagnosis of 
psychosis. Their psychoses were identical and the 
term folie-a-deux applicable. There was no real 
question of inducer and inducee. It was a folie 
simultanee-a disturbance occurring in predisposed 
associated individuals. As Darrow pointed out with 
the boys, “ Their coming together was the means of 
their undoing “. 

As to the nature of their psychosis I rejected the 
idea of schizophrenia even though many people who 
read my paper later wanted to apply it. I do not 
like the diagnosis ” exalted paranoia “. Paranoia 
ordinarily is a variety of schizophrenia occurring in 
middle age, and the girls’ grandiosity was in no way 
similar to the later gradiose phase occurring in deteri- 
orating paranoiacs. The presence of persistent, 
organ&d delusions, the preservation of clear and 
orderly thinking, and absence of hallucinations made 
the term to some extent applicable. 

On reflection I am satisfied that both Leopold and 
Loeb and Parker and Hulme were exceptional, and 
that a diagnostic formulation apart from the classical 
terms is not unreasonable. I would now use the 
formulation “ adolescent megalomania “. Such a 
diagnosis, however, though rare, should reflect a process 
of wider nature. I think it does. Exaltation is 
common enough in adolescence. In discussing ado- 
lescent girls, Helene Deutsch points out that at puberty 
the emotions turn away from childhood objects on to 
the ego itself in the shape of intensified narcissism. 
The adolescent, she says, becomes aware of “ I ” as 
‘( I “. There is an emotional vacuum between the 
world that is disappearing and another that has not 
‘yet come into being. “ Who shall I love now ? “. 
The girl chooses herself, and this leads to greater self- 
confidence, but one effect, she says, of this increased 
narcissism is ” the common arrogant megalomania of 
adolescence “, It might be said that both pairs went 
into adolescence already strongly narcissistic and each 
individual acted on the other as a resonator increasing 
the pitch of their narcissism. 

TRE TRIAI, 

In both cases there were full confessions and the 
facts of the crime were uncontested. The Leopold- 
Loeb case was fought under circumstances of unusual 
public arousal. For the defence, Clarence Darrow 
felt a jury would be so prejudiced that they would 
not listen to an insanity plea. He pleaded “ guilty ” 
before a Judge so as to present evidence as to mitigation 
and avoid the death penalty which Darrow naturally 
abhorred. The defence psychiatrists presented an 

extremely careful case study and analysis. In spite 
of the vicious personal attacks of the State Attorneys 
these psychiatrists were men of great integrity. White, 
Healey, Glueck were already the outstanding American 
psychiatrists at that time. Bowman subsequently 
became a leader. 

In discussing the case with Bernard Glueck some 
years back it was obvious that the years had not 
changed his opinion about Leopold and Loeb’s gross 
abnormality. As to responsibility, there could be no 
question about intellectual knowledge of right and 
wrong. White however felt that there was no adequate 
feeling attitude towards the wrongfulness of the act. 
Basically they all felt that the crime was the result of 
diseased motivation. 

The prosecution sought to show the boys were 
perfectly normal, simply 
alecks ” 

“ young egotistical smart- 
and that the need for the ransom money was 

the sole reason for their actions. Four psychiatrists 
whose names I have never heard of testified as to their 
complete normality and in spite of the boys having 
large untouched banking accounts the State Attorney 
attempted to show that this was just another murder 
for money. 

The psychiatric defence in the Parker-Hulme trial 
again based its defence upon careful case study, which 
was greatly aided by the diary Parker had written 
over the preceding 18 months. It traced for the 
Court the development of the accused personalities, 
the extraordinary effects of their association and the 
development of a psychiatric illness-exalted paranoia. 
It attempted to show that their crime was the in- 
evitable result of their diseased state, not simply the 
result of the alleged motive. It was never denied that 
the girls knew intellectually that their murder was 
wrong according to the law of the country. It was 
contended that they were sufficiently disturbed by 
reason of mental disease to be unable to pass a rational 
judgment on the moral nature of their act. This 
defence is, of course, the possible broadest inter- 
pretation of the McNaghten rules. Smith (1956) 
quotes Stephens J.: 
he says, 

“ Speaking of right and wrong “, 
” I think anyone would fall into that de- 

scription (inability to know the quality of his act) who 
was deprived by disease affecting the mind of the 
power of passing rational judgment on the moral 
character of the act he means to do “. 

In spite of the fact that the McNaghten Rules are 
written into the New Zealand law, juries will frequently 
ignore legalistic rules and apply the moral rule that 
if it can be shown that an act arises out of a person’s 
sickness (disease of the mind) he is not responsible. 

The prosecution in the Parker-Hulme trial were 
obviously afraid of this and spent relatively little time 
with the cross-examination over the McNaghten Rules 
but, as in the Leopold-Loeb trial, they tried to represent 
the girls as normal criminals. The Crown Prosecutor 
described them as “ two ordinary dirty-minded girls ” 
and the prosecution rallied round the title “ not mad 
but bad “. The State’s psychiatrists denied that the 
girls were insane, in fact tried to show that none of 
their acts was grossIy abnorma1, that their acts were 
all things you could expect from adolescent children. 
The Crown Prosecutor maintained there was an adequate 
motive for their murder. Comments from throughout 
New Zealand and overseas almost unanimously found 
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In course of publication -Seventeen volumes (1935-1916) now available. 

A NEW SET 

OF LAW REPORTS 

From 1843 to 1935 

AN ENTIRELY NEW series of volumes is now in course of publication ; it has been specially 
designed to meet the demand for complete sets of reports covering the past hundred years- 
a demand which has led to a great shortage and excessively high prices in the second-hand 
market. The new Series is being produced in the same style as the familiar All England Law 
Reports (which began in 1936) and, in order to preserve continuity, is entitled THE ALL 

ENGLAND LAW REPORTS REPRINT, 1843-1935. The value of the REPRINT is five-fold : 

1. It consists of absolutely new volumes, straight from the printer, a,t a reasonable price. 

2. It contains only “ live ” cases, skilfully selected for their present-day value. 

3. The headnotes have been thoroughly revised and annotations have been added in the 
familiar All E.R. style, taking account of modern law and practice. Cross-references 
link the reports with Halsbury’s Laws of England and other major legal works. The 
judgments, of course, remain unaltered. 

4. It forms a natural complement to the existing series of the All E.R.-the REPRINT 
will cover the period from 1843 to 1935, while the current series covers the years from 
1936 onwards. 

5. The exclusion of obsolete matter means that valuable shelf space is saved. 

The REPRINT consists of some 4,000 cases, contained in thirty volumes of about 1,000 
pages each ; a further volume will be in the form of an Index to the whole set. Volumes are 
being produced in reverse order, beginning with those for the oases of the years 1935 and 1934 ; 
as the series reaches farther back in time, however, the number of “ live ” oases will naturally 
decrease, so that the last volumes to be published will contain several years’ cases-e.g., the 
final volume will probably cover the period 1843-1860. Each volume is charged on publication. 

To sum up, no other series can offer a comparable range of case law, which is so up to date 
in annotation and so free of superseded material. As an independent unit, or as an extension 
backwards of the current series of the AU, E.R., this REPRINT is well worth acquiring, 

Price 90s. net per volume, posting and packaging extra. 

BUTTERWORTH & CO. (New Zealand) LTD. 
49-51 BALLANCE STREET, WELLINGTON 
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A Gift now . . . 
TO THE 

Y.M.C.A. 
- decreases Death Duties. 

- gives lifetime satisfaction to the donor. 

THE Y.M.C.A. provides mental, spiritual aud physical 
leadership training for the leaders of tomorrow - the 

boye and young men of today. Surely one of the meet 
important objectives a donor could wish for. 

The Y.M.C.A. is established in 16 centree of N.Z. and 
there are plane for extension to new areaa. Funds are 
needed to implement these plans. 

Unfortunately, heavy duties after death often meam 
that ohs&able bequeete cannot be fulfilled. But there is 
a eolution, a gift in the donor’s lifetime diminishes the 
net value of the estate - and the duty to be paid. 
It also given immediate personal satisfaction - another 
worthy objeotive. 

&neral gifta 07 bequeate ehadd, be melds to- 

THE .NATIONAL COUNCIL, 
Y.bl.C.A.‘s OF NEW ZEALAND, 

2’76 WILLIS STREET 

On a Ioaal basis. they should go to the loaal Y.M.C.A. 

Gm may be marked for endowment or general purposes. 

r - o . “ - , . .  

let Royal Hishneu. 
he Princess Margaret. 

anon : 
Ler Majesty Queen Elizabeth, 
xc Queen Mother 

J.Z. President Barnardo H&en 
cague : 
Icr Excellency Viscountess 

DR. BARNARD03 HOMES 
:harter : “ No Destitute Child Ever Refused Ad- 

mission.” 
qeither Nationalized nor Subsidised. Still dependent 

on Voluntary Gifts and Legacies. 
I Family of over 7,000 Children of all ages. 
Every child, including physically-handicapped and 

spastic, given a chance of attaining decent citizen- 
ship, many winning distinction in various walks of 
life. 

>IFTS, LEGACIES AND BEQUESTS, NO LONGER 
SUBJECT TO SUCCESSION DUTIES, GRATEFULLY 

RECEIVED. 
Condon Headquarters: 18.26 STEPNEYCAUSEWAY,E.I 
N. 2. He&quarters : 62 THE TERRACE, WELLINGTON 

For further information write 
THE SBCRETARY, P.O. Box 899, WELLINGTON. 

~ The Young Women’s Christian 
A v Association of the City of 

Wellington, (Incorporated). 

* OUR AIM : aa an interdenominational and inter- 
national fellowship ie to foster the Christian 
attitude to all aspecta of life. 

* OUR ACTIVITIES : 
(1) A Hostel providing permanent accommo- 

dation for young girls and transient acoom- 
modation for women and girls travelling. 

(2) Sports Clubs and Physical Education 
Classes. 

(3) Clubs and classes catering for social, recre- 
ational and educational needs, providing 
friendship and fellowship. 

*OUR NEEDS : Plane are in hand for extension 
work into new areas and finance is needed for 
this project. 

Bequests are welcome ; however, a gift during 
the donor’s lifetime is a less expensive method oi 
benefiting a worthy cause. 

UENERAL SEORETARY, 
Y.W.C.A., 
5 BOULCXXT STREET, 
WELLINGTON. 

The Wellington Society for the Prevention 
of Cruelty to Animals (Inc.) 

A COMPASSIONATE CAUSE The proteotion of animals 
against suffering and cruelty in all forma. 
WE NEED YOUR HELP in our efforts to reach all 
animals in distress in our large territory. 
Our Sooiety : One of the oldest (over fifty years 

and most highly respected of its kind. 
Our Polioy : “We help those who cannot help 

themselves.” 
Our Service : l Animal Free Ambulance, 24 houra a 

day, every day of the year. 
l Inspeotors on cdl all times to 

investigate reports of cruelty and 

l Z&‘Lary attention to animals in 
distress available at all times. 

l Territory covered : Greatm Wel- 
lington area as far a8 Oteki and 
Kaitoke. 

Our Needs: Our costs of labour, transport, feed- 
ing, and overhead are very high. 
Further, we are in great need of new 
and larger premises. 

GIFTS and BEQUESTS Addmsa : 
The Secretary, 

GRATEFULLY RECEIVED P.O. Box 1728, 
WELLINGTON, C.l. 

_............._.............. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
SUITABLE FORM OF BEQUEST 

I GIVE AND BEQ CEATH unto the Wellington 
Society for the Prevention of Cruelty to A&nab (Inc.) 
the ewm of t: free of all duGa and I 
declare that the receipt of the Secretary, Treasurer, or other 
proper office? of the Society shall be a full and eufficimt 
&charge to my tweteea for the said cum, nor ehdl my 
tmteee be bound to 8ee to the applicalion thereof. 
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the normalising of two very abnormal girls tragic if not 
ridiculous. An Australian paper referring to the 
designation applied to the girls by-the Crown I%osecutor 
.as being incurably bad, wondered if girls of 15 and 16 
who are incurably bad could be anything but insane. 
Even Mr Justice Adams, in his summing up, suggested 
that the girls appeared to be suffering from some 
degree of mental disorder. He, of course, pointed 
*out that disease of the mind is not in itself a sufficient 
mdefence. He stated : “ The law does not relieve 
persons of criminal responsibility merely because they 
are insane “. 

THEIR SUBSEQUENT HIYTORIEY 

Leopold and Loeb studied and learnt to speak many 
languages in prison and ran classes for prisoners. After 
Loeb’s death by stabbing by a prisoner who pleaded 
homosexual assault, Leopold continued his educational 
work and later became a medical technician. It 
.seems he was never popular and he remained basically 
arrogant. His law-suit for $l,.iOO,OOO shortly after his 
parole in 1958 is typical. 

As to the girls I have no official knowledge except 
the newspaper report of their release. From what I 
have heard from various sources neither girl was a 
.serious problem in prison but I suspect the basic core 
.of their arrogance persisted. 

The natural history of adolescent megalomania is 
unknown. The chances are that without the con- 
tinual stimulus of their mutual reaction and with 
increasing age it loses its grossly psychotic nature and 
.subsides. 

OMNIPOTENCE 

If we study the development of the personality 
psycho-analytically we find that at the earliest infantile 
level libido is centred on the infant itself-primary 
narcissism. At this stage the infant has not yet 
differentiated itself from its environment-the world 
.and it are one, with, you might say, its ego in the 
centre. In this state of primary narcissistic oneness 
the ego appears to control everything and it feels itself 
omnipoten&primary omnipotence. There is every 
reason to believe that this omnipotence is accompanied 
by a sense of knowing everything-primary omni- 
science. As the ego develops at least part of the 
narcissistic libido is transformed into object love and 
with the differentiation of the object world the infant 
is forced to relinquish his belief in his omnipotence. 
As with all infantile processes the earlier phases are 
never completely obliterated and deep down the 
individual nurses his illusions of omnipotence. At 
the same time libido has the capacity to regress to the 
earlier levels. In Parker, Hulme and Leopold and to 
some extent Loeb, the long periods of attention during 
their childhood illnesses may have increased their 
narcissism. The normal adolescent increase in uar- 
cissism naturally presented more than usual danger in 
these four already narcissistic persons. They acted 
on one another as resonators increasing the pitch of 
their narcissism and consequently their illusions of 
omnipotence. It has, in fact, been shown with the 
girls their abnormality varied with the amount of time 
spent in each other’s company. 

If we accept that omnipotence is the central feature 
in these cases and that omnipotence stems from an 

early narcissistic state we must expect to find other 
remnant#s of the infantile personality prominent. These 
remnants are reflected in their demands for immediate 
gratification of wishes and poor reality testing indicating 
domination by the pleasure rather than the reality 
principle and by their typical outbursts of aggression. 
With so strong a fixation at the pregenital level it is 
not surprising that none of the four established satis- 
factory heterosexual relationships and that they 
remained homosexual. As the super-ego is rudiment- 
ary in this early phase we are not surprised that guilt 
was largely absent. 

THE ROLE PLAYED BY OMNIPOTENCE IN ADIJLT LIFE 

Commonly omnipotence is projected on to an omni- 
potent and omniscient deity. On the socially accepted 
side it may increase a sense of invulnerability that 
leads to courage, and the phenomenon of “ regression 
and return ” is undoubtedly the mainspring of much 
creative ability in religion and art. Mysticism requires 
a cultivation of regression and a return to the primeval 
oneness of the primary narcissistic position. Careful 
initiation and ritual h mysticism prevents the acting 
out of morbid infantile regressive phenomena such as 
illusions of omnipotence. The residuals of the sense 
of omnipotence and omniscience form the basis of 
magical thinking whether in the field of mythology or 
in the sphere of the occult. Occultism par excellence 
attempts to deny man’s finite restrictions and promises 
power and knowledge beyond the limitation of reality- 
rooted science. 

As to the morbid aspects of illusions of omnipotence, 
gambling owes much to this phenomenon. In the 
criminal, however, we have to deal commonly with an 
omnipotence preserved in an adult mentality. Many 
criminals are self-judging egocentrics, who, like these 
two pairs of murderers, place themselves apart from 
the law. Psychotics reveal elements of omnipotence 
and there seems a special connection between infantile 
omnipotence and the inexorability of the paranoiac. 

Finally, I will review the grossly developed omni- 
potence or megalomania, as shown in these pairs of 
murderers and as portrayed by some of the superman 
philosophies. Megalomania involves “ ego-inflation “. 
Mood is exalted and attitude is one of extreme arro- 

Sometimes the exaltation is punct,uated by 
gl?feiepressions with self-destructive thoughts. Drive 
is grossly increased, the need for sleep lessened and 
there may be consid.erable output. Parker and Hulme, 
for example, wrote voluminously during their exalted 
period. The phantasy life is exaggerated with day- 
dreaming and play-acting. The phantasy world par 
excellence is a world you can control. The content of 
the phantasy is largely aggressive and destructive and 
there are always dangers of its being acted out in real 
life. Murder is, in particular, the crime in which 
power over another is shown. The thought pattern 
reflects the self-inflation, and in all developed cases 
psrtakes of the superman philosophy. In this philo- 
sophy the relation to the deity is altered. The girls 
reduced their God from an omnipotent stature and 
exalted themselves. Nietzsche shouted “ God is 
dead ! “. Adler describes the fiction of “ Gott- 
ahnlichkeit ” or similarity to God. At the same 
time relationship to their fellows is radically altered 
towards profound contempt for the multitude and 
worship of the superman. Moral values subserve the 
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privileges of the few and in fact it becomes the duty 
of the superman to forward his end irrespective of the 
rights of others. As Nietzsche says ” All great action 
partakes of criminality “. Sometimes there is a 
reversal of moral values. The characters in the Parker- 
Hdme books clearly showed this reversal. 

Nietzsche’s megalomania pushed to its ultimate 
conclusion led to insanity. Dostoevsky’s student 
Raskolnikov’s megalomania led him to murder in the 
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INTERNATIONAL COMMISSION OF JURISTS 
Inaugural Meeting of New Zealand Section 

On Wednesday 8 November, the Right Hon. Sir 
Harold Barrowclough, Chief Justice, presided over a 
meeting held at the Supreme Court Wellington to 
consider the formation of a New Zealand section of 
the International Commission of Jurists. There was 
an attendance of 20 who had applied for membership, 
but many apologiies w8re received from those unable 
to attend. 

The acting secretary, Mr D. R. Wood, reported 
that he had received 73 applications for individual 
full membership, nine for corporate full membership, 
two for individual student membership and three for 
individual associate membership. 

Mr D. Perry, Presid8nt of the New Zealand Law 
Society, outlined the objects of the organisation. He 
said that we in New Zealand were inclined to take 
the Rule of Law for granted but questioned whether 
we were justified in so doing, quoting instances where 
there had been a tendency to depart from it. He 
therefore moved : 

That this meeting having takken note of the 
memorandum sent to all the persons invited thereto 
outlining the objects of the proposed New Zealand 
section of the International Commission of Jurists, 
those present form themselves into a society or 
association to be ca,lled by a name hereafter to be 
determined having for its objects those set out in 
the memorandum referred to with such rules as may 
be settled by this or a later meeting. 

The motion was seconded by Mr J. C. Whit8 and 
carried unanimously. 

There was som8 discussion as to the name to be 
adopted for the new organisatiou, t!he majority being 

of the opinion that the name should identify it aa 
the New Zealand Section of the Commission. On the 
motion of Dr McEhoy of Auckland seconded by Mr 
R. C. Burton it was resolved to refer the question of 
name to the committee to be set up to draft the 
constitution and rules of the new society. 

Mr Perry then moved that a drafting committee 
of four be appointed to draft such rules. This was. 
seconded by Judge Dalglish and carried. The committee 
appointed comprised Dr G. B. Barton, Mr C. H. Arndt, 
Mr D. R. Wood and Dr McElroy (Auckland). other 
officers appointed to act in the meantime were Dr 
Barton as secretary and Mr Arndt as treasurer. 

The chairman pointed out that the new society had 
no funds, and there would be expense incurred befor 
it could be put in running order. He therefore suggested 
that all who had registered for membership should pay 
the amount of their subscription according to the 
draft rules already circulated, such payment to be 
credited on account of the subscription finally decided 
upon. This suggestion was approved. 

On the subject of answering the questionnaire 
contained in the Commission’s Newsletter No. 8 of 
February 196C, it was decided to ask Messrs. J. N. 
Wilson Q.C., and B. Littlewood, and Dr McElroy, 
all of Auckland, to draft replies, after considering 
certain suggestions which had been made by the students 
of the Law Faculty at Victoria University of Wellington. 

The meeting closed. with a vote of thanks, carried 
by acclamation, to Mr Wood for his services in connec- 
tion with the formation of the section, and to his 
Honour the Chief Justice for his chairmanship of the 
meeting. 
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BOY SCOUT 
MOVEMENT 

There are 42,00@ Wolf Cubs and Boy 
Scouts in New Zealand undergoing training 
In end practising good citizenship. 

Many more hundreds of boys want to 
join the Movement ; but they are prevented 
from so doing by lack of funds and staff for 
training. 

The Boy Scout Movement teaches boys 
to be truthful, trustworthy, observant, self- 
reliant, useful to and thoughtful of others. 
Their physical, mental and spiritual qualities 
are improved and a strong, good character 
is developed. 

Solicitors are invited to commend this 
undenominational Association to Clients. 
The Boy Scouts Association is a Legal 
Charity for the purpose of gifts or bequests. 

Official De.Ggnation : 

The Boy Scouts Association of New Zealand, 
159 Vivian Street, 

P.O. Box 6355, 
Wellington, C.2. 

CHILDREN’S 
HEALTH CAMPS 

A Recognized Social Service 

There is no better wvice to our country 
than helping ailing end delicate ohildren re- 
gain good health and happiness. Reslth 
Camps which have been established at 
whengarei, Auckland, Uisborne, Oteki, 
Nelson, Christohurch and Roxburgh do this 
for 2,500 &i&en - irrespective of r8c0, 
Aigion or the financisl position of parents 
--eeoh year. 

There ia elaayl preavent the need for continued 
support for the Camps which are maintained by 
voluntary mbaoriptionrr, We will be grateful if 
Solioitors advise olienta to assist, by ways of Gifts, 
urd Donations, this Dominion wide movement. 

KIN6 6EORGE THE FIFTH MEMORIAL 
CHILDREN’S HEALTH CAMPS FEDERATION, 

P.O. Box 6018, WELLINGTON. 

PRESBYTERIAN SOCIAL SERVICE 
Costs over E210,OOO 8 year to maintain. 
%f8inteine 21 Homes and Hospitals for 

the Aged. 
Maintain8 16 Homes for dependent and 

orphan children. 
Undertakea General Soaial Service inoludiug : 

Cars of Unmarried Mothers. 
Prisoners and their families. 
Widows and their children. 
Chaplains in Hospitals and Mental 

Institutions. 

Offiicicl Designations of Provincial Amooiations : 

“ The Auckland Presbyterian Orphanaget and Soeilri 
Service Association (Ino.).” P.O. BOX 2036. AUOX- 
LAND. 

“ The Presbyterlan Social Service Association of Eswke’r 
Bay and Poverty Bay (Ina).” 
Hnvn~ocn NORTH. 

P.O. Box 119, 

“ The Wellington Presbyterian Social Service Assodation 
(Ino.).” P.O.Box 1314, WELLINQTON. 

“ The Ohristehurch Presbyterian Soeial Service Assoelation 
(Inc.).” P.0. Box 2264, &RISTOXUROFI. 

“ South Canterbury Presbyterian Social Service Asaoehtion 
(Inc.).” P.O. Box 278, Traaa~u. 

“ Presbyterian Soda1 Service 
P.O. Box 374. DUNEDIN. 

Assoelatlon (Ina.).” 

“ The Prerbytsrtim SoelaJ ServIw Assoefatlon of Soutblrnd 
(Inc.).” P-0. Box 314. INVIEBOARQII&. 

THE NEW ZEALAND 

Red Cross Society (Inc.) 
Dominion Headquarters 

61 OIXON STREET, WELLINGTON, 
New Zahed. 

I Give and Bequeath to the 
NEW ZEALAND RBIDC~OEB S~~IETY@~~R~~A~D) 

(or) . ..“...........” . . . . . . . ^ . . . . . . * . . . . . . . . . . . . centra (or) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Sub-Centre for the general purposes of the So&&y/ 
C!entre/Sub-Centre . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (here state 
amount of bequest or dmoription of property given), 
for which the mceipt of the Searetary-General, 
Dominion T masurer or other Dominion OtEoer 
&all be a good discharge therefor to my Trustee. 

If it is desired to leave funds for the benefit of 
the Soaiety generally all referent to Cadre or Sub- 
Centres should be struck out and oonversedy the 
word “ Soniety ” should be struok out if it is the in- 
tention to benefit a partioular Ckmtre or Sub-C%mtce. 

In Peace, War or National Emergency the Red Cross 
Serves humanity irrespective of class, cOl00r or 

creed. 



WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

SOCIAL SERVICE COUNCIL OF THE 
Oh&mm : DIOCESE OF CHRISTCHURCH, 

VEN. H. A. CHILDS, ARCHDEACON ox WELLINOTON. 
ST. MARY’S VICARAOE, KARORI. 

THE BOARD solicits the support of all Men and Women 
of Goodwill towards the work of the Board and the 
Societies affiliated to the Board, namely : 

All Saints Children’s Home, Palmerston North. 
Anglican Boys Homes Society, Diocese of Wellington 

Trust Board, administering a Home for boys at “ Sedgley” 
Masterton. 

Church of England Men’s Society : Hospital Visitation. 
“ Flying Angel ” Mission to Seamen, Wellington. 
St. Barnabas Bebies Home, Seetoun. * 
St. Mary’s Guild, administering Homes for Toddlers 

and Aged Women et Karori. 
Girla Friendly Society Host&. 
Wellington City Mission. 

Donations and Bequests may be earmarked for any 
Society affiliated to the Board, and residuary bequests, 
subject to Life interests, are es welcome es immediate 
gifts : BUT ,“,,Fs ;;Rvg WE;g;GTON 
DIOCESAN’ 
ABSOLUTELY FREE OF GIFT DUTY, NOT ONI!: 
DOES IT ALLOW THE DONOR TO SEE THE 
BENEFIT OF HIS GENEROSITY IN HIS LIFETIME, 
BUT ALSO THE GIFT HAS THE ADVANTAGE OF 
REDUCING IMMEDIATELY THE VALUE OF THE 
DONORS ESTATE AND THEREFORE REDUCES 
ESTATE DUTY. 

Full infcmnation will be. fumidd gladly on application to : 
MRS W. G. BEAR, 

Hon. Secretary, 
P.O. Box 82, LOWER Hmr-r. 

,THE 
AUCKLAND 

SAILORS’ 
HOME 

Established-l%36 

Supplies 15,000 beds yearly for merchant and 

DIOCESE OF AUCKLAND 
Those deo+ing to make gift8 ok bequsats to Chumh of Engkancl 

Inatitutiom and Special Funds b tha Dioceaa of Auckland 
have fw their ohari~ablc consider&m :- 

The Central Fund to? Church Ex- The C&had?81 BnUdlaF md Bn- 
tenrion and Home Mleelon Work. doamsnt Fund to? thr now 

Cathrdml. 
The Orphan Home, Papatoetoo 

naval seamen, whose duties oarry them around the 
seven se&s in the service of commerce, passenger 
travel, and defenoe. 

Philanthropic people are invited to support by 
large or small contributions the work of the 

for boys and glr8. The Ordlnatton Csndldrter Funa 
to? asslrthg oandtdrte~ to? 

Council, comprised of prominent Auokland oitizens. 

0 General Fund 

0 Samaritan Fund 

0 Rebuilding Fund 

hqu~cs much udcomd : 
&fanugement : Mrs. H.-TrDyer-- 

‘Phone - 41-289, 
Cm. Albert & Sturdee Streets, 

AUCKLAND. 

8ecrstcby : Alan Thomson, J.P., B.Com.. 
P.O. BOX 799. 

AUCKLAND. 
‘Phone - 41-934 

The Henry Brett Memodal Home. 
Tak~ippons, for girls. 

The Qlleen VietOh Sohool tOr 
Maorl Qlrls. ParrmU. 

St. Mary’s Homea, Otahnhn, tar 
young women. 

Holy Orders. 

The Hood Mlulon Fund. 

Anekland City MImIon (Ina.) 
Qrey’v Avenae, AnoNand. and 
rho Selwyn VUlege, Ft.ChovrUer, 

8tjgopb:y Sohool tor Boye, 
. 

Thr DloseImn Youth CounoU tor 
Sunday Sohools and Youth The Plulon8 to Beamon-Thr F 

‘r: 
Work. ln:pg~I Mlulon, Port ot An0 

Tho QlrlB’ Friendly loolrty, Wellee- 
ley Lltrrot. Anokland. 

Th;z:gy DopendenY Benevolent 

____-_--_------------ 

FORM OF BEQUEST. 

I GIVE AND BEQUEATH to (e.g. Tha Centrd Fund of tha 
D~OCSSS of Auckland of ths Church of England) the mm of 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . to be used fw the gsnwal ~VOOO~ of such 
Fund OR to be ao%d to the oapitd of the eaid fund AND 1 
DECLARE that ths official TcW+Vt of tha Secretary w !l’Tc.a~TW 

fw tha time. being (of the aaid Full) ehall be a Wfficient db- 
chmgs to my hustea fw payment of thh &my. 
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IN~~BPO~ATED BY ~0x ox PM NT, 1962 

CHURCH HOUSE. 178 CASHEL STREET 
CHRISTCHURCH. 

Wadon : The Right Rev. A. K. W-EN SC., =.A. 
Bidtop of Ch&tchur,zh 

The Council wes constituted by a Private Aot end emalga- 
cn;ss t? work previously conducted by the followmg 

St. Saviour’a Guild. 
The Anglicen Society of Friends of the Aged. 
St. Anne’s Guild. 
Christchurch City Mission. 

The Council’s present work is :- 
1. Care of ohildren in family cottage homes. 
2. Provision of homes for the aged. 
3. Personal care of the poor and needy and rehabilite- 

tion of ex-prisioners. 
4. Personal ease work of various kinds by trained 

social workers. 
Both the volume end range of sotivitiea will be ex- 

pended as funds permit. 
Solicitors and trustees are advised that bequests may 

be made for any bmnoh of the work and that residuary 
bequests subject to life interests are as welcome as 
immediate gifts. 

The following sample form of bequest oan be modified 
to meet the wishes of testators. 

“ I give end bequeath the sum of E to 
the Social Se& Council of the Dioceue of Chriatchud 
for the general purposes of the Counoil.” 

I 
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FORENSIC FABLE 
BY “ 0 ” 

‘The Aged Judge Who Remembered the Past and 
Changed His Mind 

One Hot Afternoon an Aged Judge Found Himself 
*Growing More and More Irritable as a Tedious Case 
Dragged On. The Youthful Counsel who Represented 
-the Plaintiff was Nervous and Incoherent. Also he 
Entirely Declined to Shorten the Proceedings by 
Adopting the Various Hints Offered by the Aged 
.Judge. Stung to Madness, the Aged Judge was 
About to Let Himself Go and Tell the Youthful Counsel 
.Exactly what he Thought about him, when he Suddenly 
..Remembered an Incident of the Past. The Aged 

STATUTES RECENTLY 
ENACTED 

Owing to the Parliamentary Session ending so shortly 
before our date of publication it has not been possible 
to have ready a complete list of the statutes enacted 
during the Session. We provide as complete a list as 
possible of the Statutes enacted since our last issue and 
will publish in our next issue a complete list of sessional 
legislation along with a list of Bills not proceeded with. 

Agriculture Emergency Regulations Confirmation 
Appropriation 
Broadcasting Corporation 
Chiropractors Amendment 
Cinematograph Films 
Counties Amendment 
Criminal Justice Amendment. 
Emergency Regulations Amendment 
Engineering Assooiates 
Factories Amendment 
Finance 
Imprest Supply No. 6 
Industrial Conciliation end Arbitration Amendment 
Inland Revenue Department Amendment 
Juries Amendment 
Land Agents Amendment 
Licensing Amendment, 
Licensing Trusts Amendment 
Local Authorities Loans Amendment 
Local Government Commission 
Local Legislation 
Machinery Amendment 
Maori Purposes 
Meat Amendment 
Municipal Corporations Amendment 
National Military Service 
Primery Products Marketing Regulations Confirmation 
Quarries Amendment 
Reserved and Other Lands Disposal 
Stock Amendment 
Summery Proceedings Amendment 
Taranaki Scholtlrships Trust Board Amendment 
Tariff and Development Board 
Tenancy Amendment 
Town 8nd Country Phmning Amendment 
Trade Pm&ices Amendment, 
W8ges Protection and Contreotors’ Liens Amendment 
Western Samoa 
Wool Industry Amendment 

.Judge Recalled the Occasion. Fifty Years Ago, when 
he Held his First Brief ; the Savage Appearance of the 
.Judge ; his own Terror ; his Rage and Humiliation 
when the Judge Informed him that he didn’t Know 
&is Business ; 
and the Misery 

the Sleepless Night which Followed ; 
of the Lady of his Choice when he 

‘Told her all about It. 
Restrained himself ; 

Therefore the Aged Judge 
and when, at Long Last, the 

Case Came to an End, he Declared (Quite Untruly) 
that he had been Greatly Assisted by the Arguments 
.of the Youthful Counsel, and that the Plaintiff had 
been Fortunate to Secure his Services. What was 
the Result ? The Youthful Counsel Left the Court 
in Wild Elation ; the Father of his True Love was 
So Impressed by the Report of the Case in the Papers 
that he Withdrew his Opposition to the Engagement ; 
and the Youthful Counsel and his Future Bride 
Invested the Fee (Five and One) in a Lunch at the 
Savoy, an Arm-Chair, and a Coal-Scuttle. And when 
the Aged Judge Heard how Fruitful his Kindness had 
been, he Burst into Tears and Sent the Young People 
a Handsome Gift. 

Moral-Remember the Past. 

A difference in Outlook-“ On those oooaeione where 
an adult plaintiff appears for any reason, it is usually 
noticeable how different his attitude is from that of the 
majority of infants. The latter are generally at pains 
to minimise any after-effects that they may suffer, 
maintaining cheerfully that they are entirely back to 
normal. Not so their fathers and mothers, however. 
Almost invariably they suffer from aches and pains 
which they assure you can be excruciating, even if their 
cause remains undetectable. They seldom get a wink of 
sleep, they say, and when they do they indulge in 
X-certificate nightmares. AU in all, they are proper 
poorly. 

It would perhaps be unkind to suggest that their 
malaises are in any way connected with the hope of 
squeezing a bit more out of the insurance company, 
but it is quite noticeable that many adult plaintiffs are 
very reluctant to accept counsel’s advice about quantum. 
It is also remarkable, doctors say, how these post- 
accident troubles tend to disappear after the action is 
settled. They class them as ‘ compensation neuroses ‘, 
and this must surely be the occupational disease of 
the legally aided ” .-(1961) 105 S.J. 480. 
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TOWN AND COUNTRY PLANNING APPEALS 

Macallan and Others w. New Plymouth City Council 

Town and Country Planning Appeal Board. New Plymouth. 
1960. 13 December. 1961. 30 January. 

Proposed district scheme-Service lane-Provision of service 
Iccne+ in accordance with Town Planning +nciples-Desirability 
of service lanes being straight-Right of review of propoeal within 
5 yeaT8-TOWn and Country Planr&g Act 1953, se. 26, 30, 35. 

Appeals come under s. 26 of the Town and Country Planning 
Act 1953. As they both related to the same proposal and the 
properties affected adjoined one another, they were, at the 
request of counsel, heard together. The first-named appellants 
were the owners of a property having frontages to Devon and 
Courtnay Streets, being those pieces of land containing 2 roods 
2.6 perches, being Sections 1446 and 1472 of the Town of New 
Plymouth. The second-named appellants were the owners of 
a property having similar frontages. The property fronting 
Devon Street contained 1 rood 1.34 perches, being the land 
shown on Deposited Plan No. 8055 and being Section 1447 of 
the Town of New Plymouth. The property fronting Courtnay 
Street contained 20.67 perches, being Lot 1 on Deposited Plan 
No. 4604 and being part Section 1473, Town of New Plymouth. 
The respondent Council’s proposed District Scheme, as publicly 
notified, made provision for a proposed service lane 20 feet in 
width running from Eliot to Gover Streets. This proposed 
service lane would virtually have bisected the appellants’ 
properties. They lodged objections to the proposal and when 
their objections were disallowed, the appeals followed. 

Ewart, for the first appellant. 
Uro$ing, for the second appellant. 
J. P. Quilliam, for the respondent. 

The judgment of the Board was delivered by 

REID S.M. (Chairman). After hearing the evidence adduced 
and the submissions of counsel, the Board finds as follows : 

1. Both the appellants’ properties constitute, in existing use 
and occupancy, complete blocks. The proposed service 
lane would pass through the centre of a house erected on 
the property of the first-named appellants and would have 
the effect of severing the second-named appellant’s 
property into two blocks. One would have a frontage to 
Devon Street and the other to Courtnay Street. 

2, Both properties are situated in a block bounded by Devon 
Street-Eliot Street-Courtnay Street and Gover Street. 
The area fronting on to Devon Street is zoned commercial 
and part of the area fronting Courtnay Street is 
also zoned as commercial, the balance being residential. 
The properties owned by the appellants are zoned as 
oommercial as to the Devon Street portion and residential 
as to the Courtnay Street portion. 

8. It is a well established Town Planning principle that service 
lanes should be provided in commercial areas. In general, 
these service lanes should, wherever possible, run in a 
straight line from street to street not only to facilitate 
the flow of traffic using the service lanes, but also to 
provide fire fighting facilities and also some measure of 
protection to property owners because a straight line can 
be more adequately policed. In this particular case, 
having regard to the long frontages to Devon and Courtnay 
Streets of the area under consideration, and to the faot 
that Devon Street is an important traffic route and that 
Courtnay Street also now carries a considerable volume of 
traffic which can be expected to increase in the future, 
the provision of a service lane here is in accord with sound 
Town Planning principles and practice. 

Certain alternative suggestions were put forward on behalf 
of the appellants for eliminating the service lane in so far 
ss it relates to the appellants’ properties and providing 
the other properties affected with a service lane having 
“ legs-in ” from Courtney Street and turning points. 
This is not a very satisfactory type of service lane and 
should be avoided if possible. 
The evidence of the respondent Council is that it is unlikely 
that this service lane will be constructed for some years, 

so there is no early prospect of any physical interference 
with the appellants’ properties. It appears evident that 
commercial development in the city of New Plymouth is 
tending towards the east, but it is difficult to say at the 
present time how intense the commercial development 
in the area under consideration will become in the future. 
The respondent Council’s scheme will be due for review 
pursuant to s. 30, within five years of its becoming oper- 
ative. The Board considers that the siting of this service 
lane should be reviewed again when the plan is being 
reviewed in the light of the commercial development that 
has thentaken place in this locality. If the present circum- 
stances should change before the time for review arrives, 
the appellants would have a right to apply under s. 36. 
In the meantime the Board considers the proposal for a 
service lane to be a sound one and it is not prepared at this 
stage to amend it. Both appeals are disallowed. 

Appeals disallowed. 

In re an Application by the Taranaki Harbour Board 

Town and Country Planning Appeal Board. New Plymouth. 
1961. 7 August. 

Proposed District Scheme-Specifk dqarturea-Departures 
allowed-Town an& CountTy Planning Act 1953, 8. 35. 

UPON READING the application of the Taranaki Harbour 
Board filed herein and the affidavit of Ronald Henry Quilliam 
sworn and filed in support thereof and BEXNQ SATIWED : 

1. That the provisions of Reg. 32 of the Town and Country 
Planning Regulations 1960 have been duly complied with. 

2. That there have been no objections to the application. 
3. That the Combined Committee of the City of New 

Plymouth and the County of Taranaki unconditionally 
supports the application. 

TEE BOARD HEREBY CONSENTS to the following specific 
departures from the provisions of the proposed District Scheme 
of the City of New Plymouth and Taranaki County Combined 
AP0a. 

(1) The rezoning as industrial D of the area of land bounded 
on the north by Lot three shown on Deposited Plan 
8466, on the east by the proposed Paritutu Road shown 
on the attached plan, on the west by Paritutu Crescent 
shown on the said Deposited Plan 8466, and on the 
south by a line parallel to the said northern boundary 
and drawn from a point on the said Paritutu Road 
situated approximately nine and one-half chains from 
such northern boundary, the said area having an area 
of approximately 12 acres, three roods and being et 
present zoned industrial B. 

(2) The rezoning as industrial B of the area of land bounded 
on the south by the proposed Eden Street shown on the 
plan produced, on the east by the said Paritutu Road, 
on the west by the said Paritutu Crescent, and on the 
north by a line parallel to the southern boundary and 
drawn from a point on the said Paritutu Road situated 
approximately three and one-half chains from such 
southern boundary, the said area having an area of 
approximately five acres, three roods and being st 
present zoned as partly industrial B, partly residential 
and partly commercial A. 

(3) The rezoning as commercial A of the area of land bounded 
on the nor% by the said Eden Street for a distance of 
approximately two and one-half chains from the said 
Paritutu Road, on the east by the said Paritutu Road 
for a distance of approximately two chains, and on the 
south and west by lines drawn parallel to Eden and 
Paritutu Road aforesaid respectively, the said area 
having an area of approximately two roods, and being 
at present zoned as residential. 

(4) The rezoning as industrial B of the area of land situated 
to the east of the said Paritutu Road and marked on 

(Continecod 00 p. 352) 
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IN YOUR ARMCHAIR-AND MINE 
By SCOBPIO 

Crime and Soft Punishment-In the whole problem 
.of prosecution and punishment we stumble against 
-another strange similarity between Soviet problems 
.and our own. Constantly made conscious of Soviet 
zeal for the suppression of political non-conformity, 
we are learning with some astonishment that in the 
field of simple non-heretical crime there is in Russia 
precisely the same diiision of public opinion as to 
the legitimate limits of leniency which we find in 
England. Newspapers there, like so many here, 
bitterly critic&e “ an acquiescent attitude towards 
hooliganism,” going with the “ strawberries and 
,eream ” treatment of I‘ hooligans ” in prison where 
,confinement has all the compensations of “ cult,ural 
-cells ” providing the refining influences of books for 
reading and dominoes for relaxation. What they call 
“ hooliganism ” in Russia is roughly what we would 
regard as non-political ruffianism, behaviour there, 
as here, devoutly deplored by the serious-minded and 
,defiantly delighted in by those who praotise it. 
&’ Occupation : hooliganism ” was an answer recently 
.given by a teenage delinquent held up for questioning. 
And, what is worse, ordinary people in such cases 
‘often show signs of siding with the delinquent against 
the policeman. “ What has he done ?” they ask. 
“ Let him go his own way “. Even in cases of killing 
they ask : “ Why should another life be taken because 
one has been lost ?” Alarm at “ bourgeois kindness ” 
and “ lop-sided humanism ” towards the criminal are 
not the sort of controversial topics of which one 
,expected to hear the echoes blown to us on the biting 
east wind. It is almost as if the buried world of Chekov 
with its endless discussions and philosophisings were 
breaking surface again after several generations under- 
ground. A piece of pure Chekov was recently unearthed 
by a newspaper investigator in a northern village who 
discovered a leisurely well-dressed, middle-aged man 
with all the time in the world to discuss foreign politics 
.and space flights. His official title was “ Director 
of the Local Stadium “, an institution which on 
inspection was revealed to be an unfenced field 
,decorated with a set of goalposts, but actually dedicated 
to the grazing of a few cows. Questioned about the 
situation the secretary of the local party committee 
,explained that Mitia was a good fellow who did no 
.one any harm and enjoyed holding an official position. 
“ As for his salary, it is not that big ; we won’t be 
much poorer for it “. Isn’t that pure nineteenth 
century Russia Z 

Scene in Court-In those far-off days when Judges 
(we are told) were constantly declaring that “ This 
,Court is not a theatre ” and ordering the public gallery 
to be cleared after a burst of unseasonable laughter, 
the Courts were far closer to the realm of public 
.entertainment than they are now. In the first place, 
practically all the judges and barristers were tremendous 
.character actors in the tradition of the now defunct 
Lyceum Theatre. They had to be. With boxes full 
of jurymen to give a crowd effect to almost every 
performance, the lawyers in the case had to be ready 
to play the heavy father, the man of the world, the 

friend of the people, the defender of the faith and 
good morals, the dauntless champion of the oppressed 
or the silver-tongued orator, according as the circum - 
stances demanded. Behind it all was, of course, the 
Victorian’s innate love of drama and self dramatisation. 
If the cases had been set to music, bench and bar 
would have produced a race of baritones and tenors. 
There was virtually an acknowledged prima donna, 
that princess among litigants in person, Mrs Georgina 
Weldon. But, since juries dwindled almost to vanishing 
point in civil litigation and even the criminal courts 
became drearily businesslike beneath the daunting 
eye of big brother, the Court of Criminal Appeal, the 
entertainment value of the courts has steadily declined. 
The average silk is chatty and conversational to a 
distressing and depressing degree. With most of them 
it is a case of “ once heard, never remembered “. 
As for the Judges, some of the older ones, after a good 
chunk of a lifetime sitting brooding aloft. with a pulpit 
immunity from contradiction, develop a certain vintage 
bouquet, but this is not a generation of those rough, 
tough sages about whose seat of justice rolled thunder, 
lightning and all the manifold terrors of the law. It 
was worth booking a good seat to witness their 
performances. 

Punctuation-A headline in The Times prefaced the 
news from Eire with “ ‘ M’Lud ’ will die Hard in Eire’s 
courts. ’ ’ But surely “ M’Lud ” belongs rather to 
English counsel. That elision has none of the music 
of the Irish brogue. In Eire I think, any deviation 
from the severe correctness of “ My Lord ” would be 
more likely to take the form of something like “Me 
Lard “. It appears that the expectation at the Irish 
Bar is that the new forms of addresses will take a long 
time to establish. One cannot alter overnight an 
ingrained habit of speech of 20 years’ standing or 
more. “ My Lord ” is a form of punctuation rather 
than respect. It marks a pause for thought or for 
breath, or both. It gives cadence to forensic sentences. 
It is to them what the wig is to its wearer, an orna- 
mental call to dignity of demeanour and expression and 
a rebuke to vulgar colloquialism. One hopes that 
“ Irish Courts ” will do the same work equally melli- 
fluously with its return to the tongue the Irish spoke 
in those days of legendary greatness “ when Malachy 
wore the collar of gold ” and the High King at Tara 
was the fountain of justice. 

Harmless Error-“ The Court erred in some of the 
legal propositions announced to the jury ; but all the 
errors were harmless. Wrong directions which do not 
put the traveller out of his way, furnish no reasons 
for repeating the journey.” This is the succinct 
conclusion of a Judge of Appeal in New York. 

Trusts--“ Trusts are children of equity ; and in 
a Court of Equity they are at home under the family 
roof-tree, and around the hearth of their ancestors.” 



NEW ZEALAND 

TOWN AND COUNTRY PLANNING APPEALS 
(Conchdsd from p. 350.) 

the said plan as “ IV-zoning industrial A, proposed 
industrial B ” the said area being the only area shown 
as zoned industrial A on the plan of the said proposed 
district scheme (Certified pursuant to Reg. 19 (3) of 
the Town and Country Pla&g Regulations 1954 by 
a certificate dated 18 October 1959 signed by the 
secretary of the Joint Committee) in that part of the 
district shown on such plan as bounded by the said 
Paritutu Road, Paritutu Crescent and Ngamotu Road, 
and having an area of approximately two acres three 
roods. 

DATED at Wellington this seventh day of August 1961. 

F. F. REID, 
Chatin 

Mason and Porter Ltd. and Another v. Mount Wellington 
Borough. 

Town and Country Planning Appeal Board. Auckland. 1960. 
2 November. 

Res jud~Subject-matter of appeal shady dealt with by 
Bourd in earlier appeal by Auckland Regional Planning Authority 
-Board folbnm’mg earlier deci&m--Town and Country Planning 
Act 1953, a. 26. 

Appeals under s. 26 of the Town and Country Planning Act 
1963. 

mson. for the first appellant. 
Boyes, for the second appellant. 
Plaaewbt.9, for the respondent. 

The judgment of the Board was delivered by 

REID S.M. (chain) The appeals were not ectuelly heard 
together but as they related to the same provision of the 
respondent Council’s proposed District Scheme and to edjoining 
properties the Boerd has deemed it apposite to issue a decision 
oovering both appeals. The respondent Borough Council’s 
proposed District Scheme in compliance with 8 requirement 
made by the Auckland Region81 Phmning Authority makes 
provision inter olia for what is described as the Eastern Motor- 

This Eastern Motorway is planned to link up with the 
%&lie-Panmure Highway and the Mt. Wellington Highwey 
opposite the point where the Mt. Wellington Highway debouches 
on to the E&rslie-Panmure Highway. The appellents own 
properties described as follows : 

First AppeUant. 

A block of land at the corner of Mt. Wellington Highway 
snd Ellerslie-Panmure Highwey containing approximately 
15 so. and a block of l8nd on the Ellerslie-P8nmure Highway 
opposite the northern end of the Mt. Wellington Highway 
cont&ning approximately 7 ac. 
Second Appellant. 

All that piece of land cont8ining 1 8~. 4.5 pp. more or less 
being Lot 4 on Deposited Plan 39291 and Lot 8 on Deposited 
Plan 12992 being part of allotmenta 1 end 6 of Section 2 of 
the smell lots near Panmure. 
These properties secondly and thirdly described Sajoin one 

enother and front on to the Ellerslie-Panmure Highway on its 
northern side opposite to the junction with the Mt. Wellington 
Highway. - - 

The plan for the proposed District Scheme envisages 
the construction of 8 clover-leaf at this point when the Eastern 
Motorway is constructed. The Eastern Motorway is planned 
to pass through the seven 8cre property owned by Mason and 
Porter Limited and it and the proposed junction will take in 
virtually 811 of the second appellant’s property. This proposal 
is an integral part of the Master Transportation Plan for greater 
Auckland; - 

This plan, insofar as it relates to the Mt. Wellington 
Borough was under consideration by the Board in the appeal 
Au&land Regional Planning Authority v. Mt. Wellington 
Borough Council. The Board there held in general terms that 
the proposals of the Master Transportation Plen, in so far as it 
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releted to the Mt. Wellington Borough, were in aocordanoe with 
town and country planning principles and that they should be- 
supported. These two appeals 8re irrevocably tied to that. 
decision and nothing that was advanced at the hearing of these 
appeals would lead the Board to alter its view. It holds thet 
the provision in the plan for the proposed junction and the 
Eastern Motorway st this particular point is in accordsme 
with town and country pkmning principles and should stand 
as part of the plan. Both appeals are disallowed. 

Appeals diemiesed. 

A. W. Bryant Ltd. v. Mount Wellington Borough. 

Town and Country Planning Appeal Board. Auckland. 1960, 
2 November. 

Proposed District Scheme-Land zoned “  Tmidential “ -  

Unsuitable for residential devebment because coat PTohibitiw.: 
and uneconomioNot in interests of oommunity that it ehodd 

tie idle-Rezolled industrial B subject to co&Sow-Town and 
Country Plonniw Act 1953, s. 26. 

Appeal under s. 26 of the Town and Country Planning 
Art 1953. 

The appellant company was the owner of a property situate. 
at Penrose comprising 12 ac. 37.6 pp. more or less being Lot 164. 
on Deposited Plan No. 18309. Under the Council’s proposed 
distriot scheme as publicly notified pursuant to 8. 22 of the 
Act this land was zoned 8s “ residential A “. The appellant 
oo~npeny lodged an objeotion to this zoning olaimmg that it.a 
land should be zoned as 8 quarry or, alternatively, 8s industrnal 
or r,ommercial. The objection was disallowed and this 8p+ 
fo’lowed. 

‘Vilson Q.C., snd Dwmmond, for the eppellent. 
LJtim b, for the respondent. 

The judgment of the Board ~8s delivered by 

REID SM. (Chirmm). Since the appeal was filed oertsin 
alterations hsve been made to the Council’s proposed district 
scheme one of them being that quarries are now a oonditione~ 
use anywhere ‘within the Borough. Counsel for the appellant 
agreed that this would meet the company’s appeal in so far 
8s it related to a quarry zoning and the appeal proceeded on 
the basis that the company sought an industriel zoning in 
lieu of a residential zoning. After hearing the evidence adduced 
and the submissions of counsel, the Board finds as follows : 

1. It ~8s submitted on behalf of the company that the land 
under consideration by reason of its topography and ita 
rocky nsture is unsuitable for residential development 
because the cost of so developing it would be prohibitive 
and uneconomic. 

2. The land under consideration is in what is known as a 
“ basalt ” are8 and without reviewing the evidence in 
detail the Bosrd is satisfied that the cost of reading it 
end making it generally suitable for residentiel ooaup8ncy 
would be prohibitive and uneoonomic. 

3. It follows, therefore, thet whoever owns this lend would 
not undertake the development of it for residential use 
and unless some use is made of it it will lie vacant. It 
is clearly not in the interests of the oommunity that such 
a position should pertain. Apart from anything else the 
property as it is et present aonstitutes at aert8in times of 
the ye8r 8 grave fire hazard. 

4. The appeal is allowed in part, that is to say the land 
under oonsideration is to be zoned as “ industrial B “, 
subject to the following conditions: 

(a) The land is not to be subdivided into more than four 
industrial sites except with the express consent of the- 
Council. 

(b) Before any part of the land is used for industriel 
purposes the owner shall set aside a strip of land on 
the northern, eastern and southern boundaries and 
plant the same with appropriate trees and maintain 
the same as a screen to the satisfaction of the Borough 
Engineer. 

Appeal allowed in par:. 
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