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THE NEW ZEALAND LAW CONFERENCE1963 
. Our Distingnished Visitors 

w A outstanding feature of the 1963 Law 
Conference was the number of distinguished 

overseas visitors who attended, and it is pro- 
posed in the pages of the Journal preliminary 
to the Conference Issue to give our readers 
brief biographical details of these gentlemen 
who have honoured us by being present. 

Lord Parker of Waddington, Lord Chief Justice 
of England, 
Before giving personal details of Lord Parker 

it is appropriate to refer to the high judicial 
office which he holds. By virtues of s. 2 (2) of 
the Supreme Court of Judicature (Consolida- 
tion) Act 1925,5 Hcdsbury’s Statuteaof England, 
2nd ed. 341, the Lord Chief Justice is, in the 
absence of the Lord Chancellor, the president 
of the High Court of Justice, and. under s. 4 
(1) (ii) he is President of the King’s Bench 
Division. He is also ez officcio a member of the 
Court of Appeal, in which he ranks’ in pre- 
cedence over the Master of the Rolls. The 
Lord Chief Justice in fact holds the second 
highest judicial office in England, being out- 
ranked only by the Lord Chancellor. 

Lord. Parker of Waddington, the present 
holder of this high judicial office, comes from 
a 600-year-old Yorkshire family and in choosing 
the Bar as his profession he was following in 
footsteps of his father, who, at the date of the 
present Lord Parker’s birth, was Junior Counsel 
to the Treasury, later being appointed a Lord 
of Appeal in Ordinary. 

Lord Parker was educated at Rugby and 
Trinity College, Cambridge, where he was a 
Senior Scholar and took two First Classes in 
natural science. He was called to the Bar from 
Lincoln’s Inn in 1924 and has been a Bencher 
of his Inn since 1947. 

In 1950 Lord Parker was appointed to the 
High Court (King’s Bench Division) and three 
years later he was appointed to be a Lord 
Justice of Appeal. He succeeded Lord Goddard 
in his present position of Lord Chief Justice of 
England on 30 September 1958. 

The Honourable Leslie James Herron, Chfef 
Justice ot New South Wales 
Mr Justice Herron was born at Mosman in 

1902 and was educated at Sydney Grammar 
School and Sydney University, graduating 
LL.B. (Hons.) in 1924. He was admitted to 
the Bar in 1925 and soon established a leading 
practice in the Common Law Courts. He took 
silk in 1939 and served for a period as an acting 
Judge of the District Court. In February 1941, 
at the age of 38, ti Justice Herron was 
appointed to the Bench of the Supreme Court 
of New South Wales and served as a Puisne 
Judge for 21 years, sitting mostly in criminal 
and civil causes. He was appointed acting 
Chief Justice in March 1962 and Chief Justioe 
on 25 October 1962. 

The Chief Justice has always been a keen 
supporter of amateur sport. For 19 years he 
has been, and is now, President of the Australian 
Golf Club, and is a life member. He was 
President of the New South Wales Rugby , 
Union (he is now a life member) and first 
Chairman of the Australian Rugby~ Union, of 
which body he is now Vice-President. In 1927 
he was Chairman in London of the International 
Rugby Board. He is ski President of the 
Amateur Swimming Association of New South 
Wales, was a champion mile runner in ,former 
days and is a member of Surf Life Saving Clubs 
and the Royal New South Wales Bowls Associa- 
tion. He is also President of the- Athl&io 
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Association of the Great Public Schools of New 
South Wales. 

Sir Charles Lowe 
Sir Chrtrles Lowe, one of the best known 

Judges of the Supreme Court of Victoria, was 
born near Warrnambool, Victoria, on 4 October 
1880. He graduated in Arts and Law at the 
University of Melbourne and later had con- 
ferred upon himthe honorary degree of Doctor 
of Laws. 

Sir Charles was sdmitted to the Bar in 1906 
and was bppointed to the Bench of the Supreme 
Court of Victoria in 1927. By 1949 he hed 
become senior Puisne Judge and acted as 
Chief Justice in 1950-51,1953 and 1961. During 
the second and third of these periods he was 
also Admini&rator of the State of Victoria. 

Sir Charles was knighted in 1948 and later 
was created a Knight Commander of St. 
Michael and St. George. 

Sir Charles has always retained his interest in 
his old University and held the position of 
Chancellor from 1941 to 1965. 

Sir Thomas Lund C.B.E. 
Sir Thomas Lund, Secretary of the English 

Law Society, is a son of the late Dr. K. F. Lund 
of South Kensington, London. He was educated 
at Westminster School and qualified as a 
solicitor of the Supreme Court (with Honours) 
in 1929. In 1930 he joined the staff of the Law 
Society and was appointed Secretary in 1939 
at the early age of 33. 

Sir Thomas became treasurer of the Inter- 
national Bar Association in 1950 and of the 
International Legal Aid Association in 1960. 
He is a director and past chairman of the 
Solicitors’ Benevolent Association, has been a 
member of the British Council since 1947 and is 
also a member. of the Professional Classes Aid 
Council. He is also a Past Master of the Wori 
shipful Company of the Solicitors of the City 
of London and a Liveryman of the Cordwainers 
Company. 

Sir Thomas was a. foundation member of the 
British Academy of Forensic Science and has 
been chairman since ,196l. He also holds 
membership of the Grotius Society and of the 
British Institute of International and Com- 
parative Law. 

What Sir Thomas perhaps should regard as 
the outstanding achievement of a varied life 
is the establishment of the Legal Aid and 
Advice Scheme administered by the Law 
Society for the Government, of which Sir 
Thomas was the architect,. and the success of 

which must be very largely attributed to his 
careful planning and competent administration. 

Mr George B. Powers 
Mr George B. Powers, one of the two repre- 

sentatives at the Conference of the American 
Bar Association, received his LL.B. degree 
from the University of Kansas School of Law. 

Since 1952 he has been a member of the 
Association’s House of Delegates, and is a 
member of the House’s Committee on Cre- 
dentials and Admissions and is also the Kansas 
representative on the associate and advisory 
committee of the Association’s committee on 
Continuing Education of the Bar. 

Mr Powers is senior member of a law firm in 
Wichita, Kansas. He has been secretary 
treasurer of the Kansas Bar Association since 
1950 and is a former president of the Wichita 
Bar Association. He is also a Fellow of the 
American College of Trial Lawyers. 

Despite a busy professional life Mr Powers 
has not neglected civic and community affairs 
in Wichita and he has held office in many 
Associations in that City. 

Mr Joe F. B&h 
Mr B&h, also a representative of the 

American Bar Association, is another native 
of Kansas, U.S.A. He is senior member of the 
firm of Brtlch and Briley of Chanute, Kansas, 
and was educated at the University of Kansas, 
Lawrence, and Washburn University School of 
Law, Topeka. 

In 1936 Mr Belch was admitted to practice 
before the Supreme Court of Kansas and 
Federal Courts. In 1956 he was appointed a 
member of the Executive Council of the Bar 
Association of the State of Kansas and last 
year as a member of the House of Delegates of 
the American Bar Association, appointments 
which he still holds. From 1938 to 1951 he was 
City Attorney for Chanute, Kansas and he 
served. as a member of the Kansas Legislature 
from 1941 to 1943. 

Duiing the war Mr Balch saw active service 
aa a Lieutenant (j.g.) in the United States Nsvy. 

lb John Brnee Piggott 
Mr Piggott is the official representative of the 

Law Council of Australia, of which body he is 
president. He was born in 1913 at Hobart and 
was educated at the Hutchins School, Hobart, 
and the University of Tasmania whence he 
graduated LL.B. in 1935. 

Mr Piggott was admitted as a Barrister of 
the Supreme Court of Tasmania in 1936 and 
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in 1936 he established the firm of which he 
is still a member, Messrs Piggott, Wood and 
Baker of Hobart. He was appointed a Notary 
Public in 1958. 

In July 1960 Mr Piggott was elected as 
President of the Southern Law Society of 
Tasmania and in December 1961 he became 
president for a term of two years from July 
1962 of the Law Council of Australia. He is 
also Vice President and a member of the Inter- 
national Bar Association and a member of the 
association Advisory Committee of Professional 
Ethics and Privilege. 

Apart from his professional career Mr Piggott 
has wide cultural and charitable interests. He 
was President of the Arts Council of Tasmania 
from 1945 to 1949 and is at present chairman 
of its Council. He was also president of the 
Dante Alighieri Society in Tasmania from 1956 

to 1961 and is a member of the RoyaI Society of 
Tasmania and of the Institute of International 
Affairs. 

Mr Piggott was first elected president of the 
United Nations Association in Tasmania in 
1945 and has held that office continuously to 
the present time. He was also Vice President of 
the Australian Association for the United 
Nations for varying periods from 1950 to 1960. 

Mr Piggott has served as Chairman of various 
United Nations appeals in Tasmania and was 
elected the first honorary life member of the 
United Nations Association in Tasmania in 
1959. Apart from his activities in the United 
Nations appeals Mr Piggott has assisted in 
many other charitable appeals.. 

Mr Piggott was awarded the Coronation 
Medal in 1954, M.B.E. in 1960 and C.B.E. in 
1962; 

SUMMARY OF RECENT LAW 

CRIEUNAL LAW-PRACTICE 
Judge’8 d&wretior, to diecha~ge acwaed-When to be 

emrciad--crime-9 Act 1961,8. 347 (1). If after reading 
the depositions taken at the preliminary hearing of a 
criminal charge the ,Judge is satisfied that it ia unlikely 
that any jury properly directed would convict or 
Q fortiori that it would be wronrz for such a iurv to 
convict he should exeroiee the, disc&ion oonfer&d Upon 
him bv a. 347 (1) of the Crimes Act 1961 to direct that 
no indictment ‘be presented or: after presentment, that 
the acoused should not be arraIgned thereon. The Queen 
v. Myere (S.C. Nelson. 1963. 26 February. Wilson J.). 

EVIDENCR-PRIVILEGE 
Prem-Newspaper reporter-&mm? of inform&on- 

Whether pivilegedjrom disoloeure-Tribunala of Inquiry 
(Evidem) Act 1921 (11 & 12 C&o. 5 c. 7), 8. I (2) (b), 
(3). Tribwuzl-T~&~nu.l of &p&y-Refuw.? to o%&ae 
source of injcwmation of newqmper report-Whether a 

queetio7t which t&bun& m;ght legally require him to answer 
-Rekvan+Privikge-Tribun& of In+y (E&d- 
encej Act 1921 (Il.& 12 aeo. 5 c. 7), 8.1. The terms of 
reference of a tribunal set up by warrant of the Home 
Secretary and to which the Tribunals of Inquiry 
(Evidence) Act 1921 applied, were to inquire into the 
oimumstances in whioh offences under the Official 
Secrets Acts were committed by V. and in particular, 
i* a&z, any other allegations brought & the tri; 
bunal’s attention reflecting on the honour and integritv 
of pemon5 who, aa mini&s, naval officers and&h 
servants, were concterned. anv breaohes of seouritv 
arrangementi which took pl&e and any neglect Gf 
duty bv persons dire&Iv or indirectlv resnonsible for 
V.‘e &pl;)yment and co&duct, and for”hie being treated 
as suitable for employment on secret work. On the 
day after V.‘e trial, an articIe appeared in a daily 
newspaper, one passage of which, for which the 
respondent aooepted fuh reeponeibibty, ~88 that V.‘e 
spying led to Russian trawler spying fleeta turning up 

with uncanny aocuraoy in the precise area of secret 
N.A.T.O. sea exercises. The respondent was called 
as a witness before the tribunal and refused in the 
course of hi evidence to answer a question aa to the 
source of hia information for the pa&age in question, 
saying that he knew the source of his information but 
that, m conscience, he was not prepared to say who it 
was. The chairman of the tribunal signed a certificate 
that the respondent refused in the course of his evidence 
to answer a question which the tribunal required him 
to answer, and which, in the opinion of the tribunal, 
was relevant to the purposes of the inquiry and 
necessary for the respondent to answer. By a. 1 (2) 
(b) of the Act of 192 1, if any person being in attendance 
as a witness refused to answer any question to which 
the tribunal might legally require an answer. the 
chairman of the tribunal might certify the offence of 
that person to the High Court, who might thereupon 
inauire into the alleged offence and our&h that Demon 
in iike manner as if-he had been guiity of conte&pt of 
the Court, and by s. 1 (3). a witness before the tribunal 
was entitled to the same immunities and privileges as if 
he were a witness before the High Court. Held, Whether 
a question was one to which the tribunal might legally 
require an answer, within a. 1 (2) (b) of the Tribunals 
of inquiry (Evidence) Act 1921; depended on whether 
the question was relevant and whether answering it 
was excused by any immunity or privilege that a 
witness in the High Court would have, and in the 
present case the respondent had oommitted an offence 
before the tribunal and a writ of attaohment would 
issue, ,because-(i) the question that the respondent 
had declined to answer was relevant. (ii) the auestion 
was one from answering which the r&pond& was 
not protected by immunity or privilege for the following 
reasons-(a) confidentiality of itself had never been 
reoognieed aa a valid ground of immunity. (Dictum of 
Sir George Jewel, M.R., in Wheeler v. Le Marchant 
(1881) 17 Ch. D. at p. 081 applied.) (b) The confidential 
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reletionsbip in which e joum8list stood towards his 
infornnmt wee not one that w8s oovered by privilege 
Of immunity from 8lltJWCklf3 8t 8 t&l qUCStiOnS COU- 
cerning the source from whioh information w8.s aoquired; 
and. althounh it wae still oven to 8 Court to 
hold, in thz specid circums&~es of e partiaulsx 
c8se. that public policy demanded th8t the journalist 
should be immune, yet this wss not a c8se in which 
uubhc (nolicv did so demand. (MoGuine88 v. A.-G. of 
tiCtin& 
Buckley 

(1840) 63 C.L.R. 73’ applied ; dieturn df 
L.J. in Adam v. Fider (1914), 30 T.L.R. 

8t 0. 288 explained.) Per curium : it has now bccomc 
noi merely 8 rule of practice but 8 rule of law that, in 
matters of discovery where the press sre concerned, 
8nd only where the press are concerned, they will never 
be reauired to reveJ the soume of their information. 
the r&sod being that, -in inter~ooutory proceedings; 
the whole essence of the question is whether it is 
proper ctnd necessary at th8t stage that certain matters 
should be disclosed, and the Court bee a discretion 
in the matter, and that has nothing to do with whet 
may ultim8tely have to be ordered or required at the 
trial itself. Attorney-General v. Clough El9631 1 All 
E.R. 420. 

NECLIGENC%DtJTYOFCARE 
Donoghue v. Stevenson principle-Manufacturer of 

article having good reuaon to &iqqh38e that 8ub8equent u8er 
will examine it-Whether vwkg duty of care to 8uch user 
-Whether Contri~ Nqligencc Act affect applica- 
t&m of principle-Contrib&ny negligence- Whether 
cnactnzeti of Contributory Negligence Act modi,fiee 
Donoghue v. Stevenson pr&iple-Contrib~ory Negld-- 
gence Act 1947, 8. 3. The enactment of the Contri- 
butorv Neuliuence Act has not &mended or altered in 
any way the doctrine enunciated in Dmghue v. 
Stevewon [1932] A.C. 562; [1932] All E.R: Rep. 1. 
If the manufacturer of an article -has good reason to 
suppose thst it is probable that a subsequent user will 
m&e an exami&ion of the article -which should 
disolose eny patent defect he owes no duty of care to 
such user Gder the Donoghue v. Steve&n doctrine. 
In such 8 c8se if the anticipated examination is m8de 
but fails to disclose such 8 defect there is no room for 
the application of the Contributory Negligence Aot 
bec8use of the 8bsence of any such duty of csre and 
consequent absence of liability on the pert of the 
manufacturer. (Lo&on Graving Dock v. Horton [1961] 
A.C. 737; [IQ511 2 All E.R. 1, rtpplied; Denny v. 
Supplies and Tranaport Co. [19503 2 K.B. 374, diitin- 
guished.) C&cart v. Hull and O&r8 (S.C. Hamilton. 
1963. 4 Febrmu-y. Bafiowolough C.J.). 

PRIVY COUNCIL 
Judickl preced&-Conjliet between P&y Cound 

and Houau of Loro!a-Victor&~ Court follow8 Privy 
Cound-Evidence-Production of dmwmenta-Crown 
pidege-Minister’s opinion thut prod?.u%m rprejzldicia 
to public intered-Power of Court to inspecl docunasn.t0- 
Content8 of Minister’8 ajjidauit. Where there is 8 
direct conflict between a decision of ,@e Privy Council 
end a decision of the House of Lords. 8 Vi&o&n Court 
is required by the est8blished rules of judicial precedent 
to follow the decision of the Privy Council. At the 
hearing of 8n inform8tion for 8n offence, the inform8nt. 
8 police constable, though subpoenaed by the defendenf 
to produce certein documents. refused to do so and 
bssed his refuss.1 upon 8n affidavit sworn by the Chief 
Secret8ry to the effect that in his opinion it would be 
injurious to the public interest for the documents to 
be produced on the he8ring of the inform8tion. The 
sffidevit did not et&e t&t the wter himself had 

aean the dooumenta in question. The 7lrhgh8b 
ordered that the documents be produced for the 
purpose of his determining whether the objection 
taken by the Minister should be upheld, and he 
adjourned the further hesring of the information to 
enable the documents to be wodueed and 8lso to xive 
the Minister the opportunity of justifying his op&on 
that the documents should not be produced. Held, 
1. Though a Court hss a duty to eafegusrd the public 
iuterest from prejudice which might rtrise from com- 
nehinn the nroduction of 8 document where objection 
bee b&n t&en by the Mir to ita production, the 
Court has, in reserve, 8s 8n incident of that duty, 8 
power to inquire into the nature of the document in 
auestion 8nd to reauire some indication of the n8ture 
gfthe-&jury to thi publio interest apprehended, and 
the Court nmv decline to uive effect to the obiection 
until it hse fir&t det.erminedY for itself, either by mspec- 
tion of the document or unon further evidence, whether 
the objection is well founded. The Magistr8& W&B not, 
therefore.% error in decidinu that the affidavit’wss not 
aonolusive. 2. Where th: Minister takes such an 
objection, it should be based upon an examination by 
the Minister himself of the document in question, and 
.the Minister’s 8ffidavit should so state. (Duncan v. 
Cammell &ird & Co. Ltd. [1942] A.C. 624’; [I9421 1 
All E.R. 687 ; Robdnaon v. State of South Australia 
(No. 2) [1931] A.C. 704 ; [1931] All E.R. Rep. 333, and 
Corbett v. SO&XI Security Conancieaion [I9621 N.Z.L.R. 
878, considered.) Bruce v. Waldron [lQSS] V.R. 3. 

PUBLICREVENUE-IiWOMETAX 
Aaseasable i ncome-Profit-mukkng scheme--Area oj 

lad acauired alleoed.lu for use ad far*Land sold over 
period $ ten years”pak~ in 8ubokkn-Other parcda’of 
land bought and sold &sing e&&e period-flow&e of these 
parcels Ccuegedly acquired for pwpoee of building reeidew 
therean- Whether profib on s&a a%8es8ab.?~huwm43 Tax 
and Social Servicee Colatribution Aeseeenzsnt Act 1936. 
1958, 8. 26 (a). In February 1948 tcrxpayer bought 
477 acres of land for 9.750. Meet of the.hmd wss below 
flood level. P8rta of the lend were subdivided from 
time to time and during the ye8rs 1950 to 1958 some 
95 al!otments were sold. The remainder of the hmd 
wa8 sold in 1958 to 8 lend development company. The 
Commissioner included the’ nrofits on these sales. and 
on the eale of several other hascels of land during the 
881318 neriod. in t8xDaver’s 8ssess8ble income. Tax- 
payer ‘contended th8t ihe 8re8 of 477 acres had been 
purch8sed for use 8s a farm. He alleged that the 
first subdivision of psrt of the land into 24 allotments 
in 1950 WSB undertaken to provide finance for the 
oonstru&.ion of 8 dmin. How&w, evidence wssgiven 
that a oondition of aounoil’s approvsl of the subdivision 
w8s that the allotments should be filled and that the 
cost thereof wae substantially more than the cost of 
the dminane work whioh w&s not undertaken.until 
1952. As &gsxds the other paroela of land, taxpayer 
&ted that four of these hrtd been purchased for the 
purpose of erecting hi residence thereon. Held, 
1. Tsxoaver bed failed to prove that the whole of the 
477 8mes*h8dbeen pureha for use ss a farm and the 
profits on the s8le of the 96 8llotmeuts (but not the 
profit on the eale of the remaider .of the lasld) were 
sssess8ble 8s profits 8rismg from the 08rrying out of 8 

profit-meking undertaking or soheme ; (2) 8s regerde 
the profits on the eale of the other parcels of l8nd, the 
profits on the four lot8 acquired for building 8 home 
thereon were not. eseeeesble, but the profits on the 
male of two other parcels were aeeeesable income in 
terma of 8. 26 (8). &&nan v. Federal &?nmie@ivner 
of Tcliwoion [lQBI]A.L.R. 31. 
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IN YOUR ARMCHAIR-AND MINE 
By scolpio 

Misdelivery of Car : Liability 
When a motorist garages his car he will 

usually find that the proprietor has purported 
to exclude himself from all liability in the event 
of its loss or damage. What is the position if 
delivery of the vehicle is given to the wrong 
person ‘1 This was the question to be decided in 
HoZZim v. J. Davy Ltd. [1963] 1 All E.R. 370. 
Here the owner of a car had entered into a 
contract with the garage whereby it should 
be stored there on a long-term basis. The terms 
of the contract provided that “ the customer 
relieves the company of all liability for loss of 
or damage to customer’s goods, however caused. 
All customers are therefore respectfully notified 
that we do not accept responsibility for loss 
or misdelivery of any vehicle whilst in our hands 
for any purpose, arising from any cause includ- 
ing negligence ” 

The garage attendant gave delivery of the 
car to a man who told. him that he had been 
sent -by the owner to ‘collect it, adding that 
as it was raining, the owner was going to drive 
him home and then return the car to the garage 
himself. The attendant felt that he knew the’ 
man, who had in fact been employed at t& 
garage some time previously for a short period. 
The car was recovered nine months later, 
and the owner sued the garage for breach of 
contract. Sachs J. held that the action failed, 
on the ground that the loss clearly fell within 
the exception clause stated above. The position 
would have been different if the car had been 
handed over to someone known not to have au- 
thority, for then there would have been a funda- 
mental breach of contra& ; but here the 
attendant, when allowing the car to be driven 
away, honestly believed the thief to represent 
the owner, and an honest error of this kind is 
not a deliberate disregard of the prime obliga- 
tions of the contract. 

Criminal Generosity 
In the Newcastle Journal of 30 October 

is reported the case of a woman shop assistant 
who was fined $30 for stealing two parcels of 
groceries from her employers. It was put 
forward, by her advocate, as a mitigating 
circumstance, that she had derived no benefit 
from the theft because she had given the parcels 

to a woman customer who was separated from 
her husband and who was thought by the 
offender to be starving. The advocate said : 
“ This is a case of a person whose kindness 
overcame her judgment. ” That the offender 
made no profit by her offences is clear, but 
can she properly claim that it is an act of 
kindness on her part to steal her employer’s 
property and give it away ? Surely, if she 
wished to be kind to someone in need, she 
should have given away something which 
belonged to her-for example she could have 
purchased some groceries and given them to 
the needy customer. 

We are approaching the Christmas season, 
when it is unfortunately not uncommon for 
Courts to have to deal with offenders who have 
been caught shoplifting in order to obtain 
articles which they wish to give away as Christ- 
mas presents. What value have presents which 
are obtained in this way ? Is it any real 
mitigation that the offenders wish to have the 
satisfaction of giving the stolen articles away 
rather than of using them personally ? We think 
not : Justice of the Peace. and Loud 6bvernmen.t 
Review. 

Just and Faithful 
A Northern practitioner tell us of a client 

who recently called on him and said : “ My 
wife is claiming that I’ve been carrying on with 
another woman but there’s nothing in it. 
Besides, I’d be mad to try it on because I’d 
have the income tax blokes down on me like a 
ton of bricks. ” The solicitor said : “ I beg 
your pardon. Why is that ? ” “ Because of 
the partnership-you remember when I was 
trying to work out that tax fiddle and you 
told me that the only way was to have a 
partnership deed and stick to it. I’ve just been 
reading the deed and it says, ’ each of the 
partners shall be just and faithful to the other’. ” 

A CIot 
We have just found on our desk this message 

per telephone-“ Mr X phones to say that he 
is back from Hong I(ong and has a box of 
Coronary cigars for you “. 
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Innocent Misrepresentation by Buyer 
A point concerning innocent misrepresen- 

tation, on which there appears to be no previous 
authority, recently arose in Cold8mith v. 
Rodger (1962) 2 Lloyds Rep. 249. The seller 
of a fishing vessel claimed rescission of the 
contract on the ground that he had been induced 
to sell the vessel at the price of $100 instead of 
$400 which would have been a fair sum for her, 
by a statement by the buyer that he had 
examined the vessel and found extensive rot 
and worm in her keel. The seller naturally 
assumed that the boat had been taken out of 
the water and the keel examined, for unless 
that were done, no proper examination could 
be made. In fact, however, this had not been 
done, the buyer merely relying on the opinion 
of local fishermen that rot and worm were 
present in the keel. It was contended on the 
part of the buyer that the ‘remedy of rescission 
was not available to a seller, but this argument 
was rejected by the Court of Appeal. Donovan 
L.J. observed that “ it may be that in 90 per 
cent or more of cases of innocent misrepre- 
sentation the representor is the vendor. But 
what difference ,should it make whether one 
party rather than the other is induced to 
oontract by a misrepresentation ? I feel 
-myself that there is no substance in that point, 
and no authority has been quoted in support 
of it “. 

As regards the general development of the 
law of innocent misrepresentation it is, perhaps, 
unfortunate that the Court of Appeal did not 
have to consider whether the right of recission 
is available where the contract is an executed 
one, because on the facts it was not proved that 
the contract was executed. In any event, the 
matter did not directly arise because it was not 
on the notice of appeal. Donovan L.J. com- 
mented that it was still an’ open question in 
the Court of Appeal. There were old cases 
which suggested that once a contract was 
executed the remedy of rescission was no longer 
available, but it had been pointed out in the 
textbooks that most of the cases could have 
been decided on another ground. The whole 
question of innocent misrepresentation was 
recently considered by the La+ Reform Com- 
mittee (Cmmd. 1782) who strongly criticised 
the restrictions that exist on the right to 
rescind a contract for misrepresentation. The 
Committee recommended, inter &a, that save. 
in the case of a contract for sale or other dis- 
position of land, the fact that a contract has 
been executed should not of itself be a bar to 
proceedings for rescission : GZW Journal 

The Quality o! Mercy 
That liberal humanity in criminological treat- 

ment may not be without its dangers is illustra- 
ted by a report, in The Times of 22 November, 
of a hearing in Sunderland Magistrates’ Court. 
Several persons were charged with uttering, or 
attempting to utter, allegedly forged 53 and 
$3 banknotes, and some with having in their 
possession paper on which (it was alleged) 
certain words, figures, marks, lines and devices 
similar to those on Bank of England notes had 
been printed. The prosecution alleged that the 
“ notes ” on which the charges were based had 
been printed by inmates of Broadmoor, with 
the full permission of the authorities, as “ a 
kind of occupational therapy “. The inmates 
have “ a very strong amateur dramatic group,” 
and the notes were for use as “ stage money “. 
The issue, it was said, had been produced at 
Broadmoor by the aid of a stencilling machine 
used for the publication of the prison hospital 
magazine. A departmental male nurse gave 
evidence that, on one of his duty visits to the 
office, he had seen one of the patients “ running 
off ” imitation El and $5 “ notes ” for the 
purpose of these theatrical activities. The G 
“ notes ” were marked “ .stage money,” but 
the $1 “ notes ” were not 

One of the three accused (a woman) had been 
visiting relatives at Broadmoor, and somehow 
(it was alleged) got hold of certain of these 
“ notes “. The prosecution said that this 
woman handed a $1 “ note ” to a girl to go to 
a near-by inn, where she used it for the purchase 
of three packets of potato-crisps and came back 
with 19s. change. Nothing succeeds like success, 
and it was alleged that a similar dodge was 
repeated with one of the $5 notes. This had 
been more carefully examined, and rejected 
by the innkeeper ; the reported prosecution 
was the result. 

The accused have been oommitted for trial 
at Durham Assizes, so there has been no con- 
viction, and we do not yet know the nature of 
the defence. It would be improper at this 
stage to comment on the story told by the 
prosecution : but it is of such a bizarre nature 
as to merit a mention in this column. It is 
only fair to add that none of the persons charged 
is an inmate of Broadmoor, so far as The Times 
report discloses : Law Jcnwnal. 

Pure Kindness-Foreman of Jury: “Before 
we announce the verdict, we would like to thank 
the defendant for the deliciqus drinks and sand- 
wiches which he sent us during our long hours 
of deliberation. ” 
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TOWN AND COUNTRY PLANNING 

Evans ec. Town and Country Appeal Board and 
Another 

Supreme Court. Gisborne. 1962. 14 August; 26 
November. Hutchison J. 

Town and Country Planning-Right of objection to 
proposed district scheme-To whom available- Whether 
limited to those whose property is affected by scheme- 
Town and Country Pldnning Act 2953, 8. 23. 

The right of objection to a proposed district scheme 
created by s. 23 of the Town and Country Planning 
Aot 1963 is limited to those whose property is affected 
bv the scheme. The extent to which such nronertv is 
affected must be appreciable before thl right” of 
objection arises. 

Evans v. Qisborne Borough (1962) 2 T. & C.P.A. 
25, approved. 

MOTION for a Writ of Mandamus directed to the 
first defendants, the members of the Town and Country 
Planning Appeal Board, requiring the Board to hear 
and determine on the merits an appeal by the plaintiff 
to that Board. The plaintiff appeared in person. 

Nolan, for the first defendants, withdrew by. leave. 
R. A. O&&p, for the seoond defendant. 

cur. ah. vu&?. 

HUTCEISON J. In a.previous action Attorney-Genera2 
ex. rel. Butler v. C&borne City 1961 N.Z.L.R. 795, 
I dealt ivith certain matters arising earlier between 
the plaintiff .and others on the one hand and the 
Gisborne City Council on the other hand. 

Before my-judgment was delivered, on 18 April 1961, 
being the last day for the lodging of objections to the 
district scheme, the plaintiff lodged an objection, 
seeking, as his objection states, “ a definitive effective 
and b&ding reserbation as Botanical Gardens ” of the 
11 acre area between Aberdeen Road and the Taruheru 
River which had in part been maintained and used 
as botanical gardens. On the same day the Gisborne 
City Council lodged two objections to its own scheme, 
seeking the deletion from the Planning Map of (&er 
&a) the words “Botanical Gardens ” and the removal 
from the Scheme Statement of the words “ Botanical 
Gardens “. In lodging these objdctions, the Council 
was taking a step to alter its Scheme, and its doing 
it in this way and not under ss. 22 or 35 was simply 
an alternative way of doing what I contemplated in 
the judgment would be done by the use of those 
sections. My judgment not then being available, the 
step taken by the Council may have been because of 
what I had said in the course of the argument as 
reported to it by counsel. 

The nlaintiff. becominp aware froti notice in the 
newspacer of ihe Coun&‘s objections, filed on 18 
August 1961 a formal, notice under. s. 23 (3) of the 
Act of what is called a cross-objection to the Council’s 
objections so lodged. The committee of the Council 
hearing the objections under s. 25 disallowed the 
plaintiff’s objection and cross-objection and allowed 
the Council’s own objeotions. 

The plaintiff appealed to the Town Planning Board 
against ,these decisions. On 13 April 1962 there was a 
hearinn before that Board at Gisborne of nreliminarv 
legal guestions raised on hi13 appeal ; the Board% 

143 

decision was then reserved, was delivered on 15 May 
and is reported at (1962) 2 T. & C.P.A. 25.. The 
judgment of the Board commences : 

The relevant facts may be stated shortly as 
follows : 

The respondent Council’s proposed district scheme, 
aa publicly notified. contained in the planning map a 
designation of an area vested in .the Council as 
“ botanical gardens “. The Council itself lodged 
objections to its own scheme, the purpose of these 
objections being inter al&z to delete, the marking 
of this area as botanical gardens on bhe planning map 
and changing the design&ion to ” reserve ” and by 
amending the soheme statement by deleting the 
words “ Botanical Gardens ” ‘from the scheme and 
substituting the word “ reserve “. The appellant 
thereupon lodged a cross-objection to this proposal. 
His objection, as filed, stated that he objected to the 
Council’s objection Iras a citizen of Gisborne in 
common with the interests of Gisborne citizens and 
the nublic eenerallv “. 

fie appe%ant, is”the owner of a property in the 
City of Gisborne, but his property as such is in no 
way affeoted by the proposed change in.the scheme. 
The respondent Council allowed its own objection 
and disallowed the cross-objection. The appellant 
then appealed under s. .26 against the disallowance 
of his cross-objection. 

When this appeal was filed, the attention of the 
appellant was drawn to the question of whether he 
had, in the circumstances, any right of appeal aa 
his property was in no way affected by the proposal 
to which the objection and cross-objection related. 
The judgment refers to certain alternative apfieals 
with which we are not now concerned, and then turns 
thus to the matter with which we are concerned. 

First : The auestion callinn for determination 
here is whether ihe appellant,“under s. 23 (3), had 
any right of cross-objection. If  he had such a right 
it is cleer he had, within the time limited by a. 26, 
a right of anneal against the disallowance of his 
cros&objecti& Se&on 23 (1) providea that every 
owner and everv occupier of DrOD&W affected bu 
any proposed d&i& &heme -which has been pr& 
pared shall have the right to objeot. to the scheme. 
By virtue of subs. (3) every owner and every 
occupier of property affected by any distriat scheme 
haa a right to give notice of opposition to an objec- 
tion, and upon aivina such notice, shall be deemed 
to be an objector. - 

It is not proposed to traverse the detailed and 
meticulous examination of the wording of this 
section advanced by the appellant. It may be 
summarised shortlv bv statinn that his cohtention 
is that any owner”or &upierYof property within a 
district has a right of obiection to ativ provisioh 
of the proposedvdistrict kheme, even- though it 
doea not touch or affect his property. I f  this sub- 
mission is sound, then, taking the City of Wellbgton 
aa an example, the owner of a residential property 
in Island Bay can object to the zoning of a block 
of land in Johnsonville. Counsel for the respondent 
submitted that the word “ affected ” relates or 
attaches to the word “ DrOD&y “, and unless the 
property, which in this coniext-m& be limited to 
real property or land, is in some way affeated by 
the aoheme, there b no right of objection and, there- 
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fore, no right of appeal. This ia the aonstruction 
placed on the section by the Board in an unreported 
decision given in Auckland. For the purpose of 
illustration. the circumstanues of that decision were 
as follows I 

The appellant was the owner of a property in the 
City of Auckland. The Auckland City Council’s 
proposed district scheme contained provision for a 
motorway traversing ,the City forming part of the 
major trahsportation scheme for the development 
of Greater Auckland. This nronosed motorwav did 
not in any way tduch or affict iny property owned 
bv the annellant. or in which he had anv interest. 
b;t he c&sidere~ that he had a scheme of his 04 
devising for the siting of this motorway a d 
thereupon lodged an objection to the pr posed fr 

he 

motorway as sited on the Auckland City Council’s 
plan and urged that his own plan for the’ motorway 
should be adopted. His objection was disallowed 
and he then annealed. 

In an oral d&ision, the Board held that as the pro- 
posal to which he had objected in no way touched 
or affected any property owned by him, or in which 
he had anv interest, he had no right of appeal. 
The Board “then declined jurisdiction, - - 

In this present case the Board finds itself unable to 
accept the submission that the Legislature in enacting 
8. 23 intended to give every property owner or 
occupier a right to object to any and every provision 
in a scheme. In this case the Board holds that 
the appellant had no right of objection and, there- 
fore, no right of appeal (ibid., 26). 
While the first paragraph under the head “ Firstly “ 

says that the question calling for determination is 
whether the appellant had any right of cross-objection 
under s. 23 (3), the question also was whether he had 
any right of original objection under 8. 23 (1) ; but 
the Board obviously enough intended to cover both in 
what it was saying and nothing turns on the particular 
reference to cross-obiection. 

The plaintiff claim; that he has the right of objection 
and a right of appeal if that objection were not SUB- 
tained. There was no dispute that, if he had a right 
of objection, he would have a right of appea1 in the 
event of the decision on the objection being adverse to 
him, and the question in the case is whether he had 
any.such right 6f objection. 

The question involves a consideration of a. 23 (1) 
and (3) with such assistance as may be obtained 
from any other provisions in the -Act. 

The <laintiff’s‘ main submissian is that, being the 
owner of property in the City @f Gisborne, he is entitled 
on that account to object to all provisions of the 
Scheme. He concedes th@ the Board was right in 
its view that the word “ affected ” in s. 23 (1) relates 
to “ property ” and not to “ owner ” or ” occupier ” : 
but &on-&n& that every property within a &hem& 
area is necessa$y affected by the scheme and all 
provisions of a. Alternativelv. without in anv wav 
Contending that the proximity of his property to th*e 
area in question causes it to be affected in any narticular 
way, he submits that every property within th6 scheme 
area is necessarily affected by the existence and status 
of reserves of the nature of that with which we are 
cono’erned. He made certain general submissions with 
regard to interpretation of statutes, with which I 
fully agree, and presented an exhaustive consideration 
of the legislation, and cited a number of authorities. 

I have followed him on the consideration of the 
legislation and have read the relevant parts of the 
authorities cited ; but it seems to me that the decision 
of the case depends entirely on the words “ affeoted 

by any proposed district scheme ” (LLI appliaable to 
the word ’ property “. One of Mr Evans’ pointa related 
to s. 17 (3) of The Town Planning Act 1926, when the 
borough was the planning unit. In this, the fore- 
runner of B. 23 (1) of the 1953 Act, the provision was : 

Eirery occupier of rateable property within the 
borough shall have a right of objection to the scheme. 

The present section may enlarge the ambit of those 
entitled to object to a scheme by giving the right to 
persons outside the scheme area, but, contrary to 
Mr Evans’ subniission, it may also, and in mv oninion 
does, restrict the amGit of hose &thin the” area en- 
titled to object ; for the test now with any person, 
whether within or without the area, is whether his 
property is affected by the scheme. It is, in my 
opinion, impossible to read out of this alteration in 
the law a legislative pronouncement that all rateable 
property in the scheme area is necessarily affected by 
the scheme. On the contrary, I think that the indica- 
tion from the alteration is that the Legislature recog. 
nised that there are properties within the area which 
are not affected by it. There being the test provided 
by the words “ affected by any proposed district 
scheme ” and that teat being applicable to property 
within the scheme area as well as to nronertv without 
it, I reject Mr Evans’ primary subm&sih. ” 

There is a diificultv with his alternative submission. 
which he fully realis&d, and which is that the Board id 
its judgment of 15 May has stated &B a fact that ” his 
property as such is in no way affected by the proposed 
change in the soheme “. While the Board was dealing 
only with preliminary legal questions, it must, for 
the purpose of its consideration of the question now 
before the Court, have considered the facts to ths 
extent necessary to enable it to arrive at that finding. 
I am therefore invited to examine that auestion of 
fact for myself, Mr Chrisp, for the second *defendant, 
the Corporation, submitted that the right of objection 
is given only to those whose property is materially 
affected by the provisions of a scheme. There is no 
such word as “ materially ” in the section, and I am 
inclined to think that he was there rather stating what, 
in his submission, the decision of the Botid would be 
on the merits of a case than dealing with the preliminary 
matter of the jurisdiction of the Board. I go this far, 
however, with him that the affecting of the property 
must: for the purposes of the section, be appreciable- 
de mznimis non curat Zex. In this case, the only way in 
which it is suggested that the property of plaintiff 
and other owners would be affected is bs the Council’s 
refusal to define the land in question "as a botanical 
aardens rather than simnlv as a reserve. I am of the 
zpinion that that would’nbt affect these properties to 
any extent that would be appreciable. I do not think 
that we are in any way assisted by a consideration of 
rights of objection in other fields, for in each case the 
riiht depeids on the terms of. the particular Act. 
I cannot think that the plaintiff’s alternative sub- 
mission is any different from his saying that he has a 
right to object. and to appeal in the public interest ; 
and the only right to object in the public interest, as 
distinct from the right of a person to object on account 
of his property’s being affected, is that given by 8. 24 
to such bodies as are there mentioned. I must there- 
fore reject Mr Evans’ alternative submission. 

The Motion is accordingly dismissed. It may be 
some consolation to Mr Evans in my rejection of 
his submissions, to realise. from the examrJw 
given by the Board in its judgment, how diffi&lt 
his case would have been before the Bortrd on the 
merits, if he had succeeded in this action. 

Judgment accord&gl~. 


