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A POSITIVE APPROACH 

‘l’htw i+ ii grooving tieed f’or the old adage 
:lI)r)ut justict> having to be swu to 1~ done to be 
c~strur~~ littrally.. I foresee a more activist) role 
for thn Justice Department, in which it will not 
merely set, the stage on \vhich the legal actors 
perform. I f’ec4 it mu&to women degree participate, 
tultl also (lx-plain \vhat is going on. Too many 
p~of~kr home to our Courts, as lit’igants, wit- 
uesscs, jurors or only visitors, and find them- 
selves totally mystified and confounded by what 
goes on. We ourselves cont,ribute a lot to this 
\vith our dog-Latin tags, the habit of inter- 
rogating &her than cross-examining witnesses, 
our resort, to ritual incantations like “May it 
please your Honour” and in-jokes wit)h the 
f%nnch. Hiit there is a lot that) could, and must, 
IJV c10m to make the citizen feel t’hat Her 
IUajcsty’s Courts of Justice are hia Courts too- 
and perhaps this will stimulate the profession to 
rev&+- its 0~11 part in the shoIv. For show it is, 
and I mould IW tlub last to see its solemn panoply. 
replactltl 1)~. the informality of a committee 
meeting--c*xcept, no doubt, in a Small Claims 
Court, but that’s another story. A st’art has been 
made in the Magistrate’s Court at Auckland 
\vhere t htre is at, least a man on dut,y in the 
inornings to tell people where to go. and which 
of the marly Courts is the one they want. But 
something more than this is needed-but what 
is needed is a kind of general public relations 
dcpartmellt for the who10 service. 

Uut that’s only tlua lesser part. Illore and more 
it’s being realistd that the Justice Department, 
if it is to deserve its name. has a duty to do more 
t ban providr a Court \\bere a person may be 
hrgcd. II'S also * (rot t 0 censure that there he will 
receive justice-and even-handed justice at that, 
not qualified or measured by his affluence, his 
a,ppcarancc, or his volubility. This calls for 

L)l A. Al. Finlay’s appointment as 
Attor,ley- Gelhera came too late for the 

JOURXAL to carry a Christmas Message to 
the profession from him. Perhaps the accom- 
panying message, prepared for the JOURNAL 

before the November elections, may be viewed 
a.s a New Year’s Resolution. 

proper representation and we are tardy in 
accepting the American realisation that this is a 
public responsibility where it is not met privately. 

The Law Society, and particularly the Auck- 
land District Law Society, has shown itself to be 
alert to this, and in advance of Government 
thinking and planning. It has put forward pro- 
posals for duty solicitors or public defenders, 
favouring the former. Those proposals \\ill not 
gather dust. The Third Labour Government nil1 
definitely call on the practical experience of the 
Society to work out the most feasible means of 
seeing that justice is seen-visibly-to be done 
in this area. 

But the Law Society’s interest and act#ivityp 
does not strop there. Its members have played 
a vital role in bringing into and continuing in 
operation various Citizens’ Advice Bureaux, deal- 
ing with questions that arise before any en- 
counter with a Court and all sorts of other 
family and social problems. I must say I value 
this work so highly that when I am recom- 
mending appointments requiring legal qualifi- 
cations-however emineut the office--l will be 
inclined to give considerable weight to service 
and experience of this kind. This is important 
because we do tend to become inward-looking 
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and concerned with the private adaantagc,s of 
our own clients, and a measure of social concern 

scandal, and SOIll~! of’ OUI 111w11~1’1.8 itI’? too clostl!, 

and engagement is a salutary and arrestin;! 
involved in this f’or 11~~~ lilting. It is a situation 
that camrot IF allo\vthtl to c:ontinlrct and if’ thosch 

antidote. 
1 wish I could exprehs the smllc~ admiration 

concernt‘d in all its asp~3 s (10 not t h~nsc4\-~ 

for all the pursuits of our profession. The cx- 
mend their \va,ys, t’hey can bardl~ IW snrprisctl, 

ploitation of the housing needs of those in urban 

and will hare little ground to complain, if’ the 

areas is becoming-has indeed hecome-a public 
State steps in and does it for then--and to 
them. 

THE REFORM OF THE SUPREME COURT CODE 

Practitioners have been 111ad6~ &\\xr(~ tllat a 

Special Committee of the Rules Committee under 
the Chairmanship of the Hon. -3Ir Justice 
IllcCartlly has been engaged for Sony time in an 
overall examination and rr>formation of’ t hi 
Supreme Court C’ode. Th(~ purpose of thin 
article is to keep the profession informcxd of t bc: 
progresb that has been made, and enable it,s 
members to make considtrcd suggestions to the 
Committee. The latter wisely invites all co- 
operation that the profession can give of a con- 
structive nature; this article is purposely pro- 
vocati\ e with a view to stimulating thought’, 
only possible to minds informed fully on the 
Committee’s activities. 

Be it said at the outset that the present code 
with its amendments has functioned for up- 
wardh of one hundred years (it appeared as the 
Secoud Schedule to the Supreme Court Act 
1882). To those who care to know their procodurc~ 
it has functioned as a good und c+Fctivc C’odr,, 
\\ith of course, scope for improvenicntS as in most 
human affnirs, IJUt the \Iriter does not share tllc: 

conception that anythin, (I in the \\‘“s’ (Jf leVOllI- 

tion is necessary. Re-casting ma)’ be. hut uudcr 
control, and only M-here some definite improvcl- 
ment is apparent. It cannot be overlooked that 
over the years three generations at prcscnt in 
practice have acquired a settled outlook on 
procedure with an acccptrd vocalmlary and 
ways of practical thought: and a total c+mgc~ 
can produce a new confusiou in a world wberc 
disorder becomes increasingly the order of the 
day. In a word, the writer’s approach ant1 out- 
look on the subject is conservat)ivc as ma,v 1~ 
expected. One cannot perceivt, in t bu parallt~l 
case, where ecclesiastical codes are under revolu- 
tion by the Reformers (including infer alin tht, 
perfect, language of the Lord’s Prayor, which has 
served generations for centuries) has I~l~ought 

any particular satisfaction or colllcnt to it:, 
devotees. Reform merely for the sake of’ change 
can of itself be definitely suspect. 

‘J’hc ~!omniittf~c has c*it~crll;itc*tl its til.st c*olltri- 
bution to uhat is generally rcti~rretl to its 
“revolution” of t’hc Code-a voluminous tlocn- 
mcnt (revealing unyuestional~l~~ vc~‘~.grc~it ori~rg~ 
on the part of tlica C’onlmittctc*) of’ thrw ScBctions 
(a) a gunoral discussion Iintl(~r som( nin(B pages 
in ten paragraplis. Para. IO is iritituk~tl “VW 
next stage” which conveys t IIV suggestion that 
this present contritlution is in its formnlatt~tl 
shape, but awaiting only oarttfiil rx~vis;ioll of’ its 
details. (1)) The att,ack ~I+CJJKY upon t Iw S~ipwm~ 

Court Code intituled Part I is of some rightcrxll 
pages, and concentrat,es upon a number of mis- 
cellaneous rules taken for the most part from 
the present late stages of the, existing Code- 
RR 600, 601 (holidays. Court sittings ant1 Officc~ 
hours), R. TiRC) (time), and into this secGoii mis- 
cellaneous provisions as to serviccl of Statement 
of Claim, Piling clefencc in Long Vacation, R. 
,594 Enlarging or aliridging t inic, K. 60-C ((1~s~ 
not provi&~(l t’or). a IN’\\. provision \r-it Ii 110 ]irc- 

vious rrilcb “Cons~it ilisttlutl of’ l,c~vc~ of’ tlitb 
C!onrt”, which demands th(b elosc~t conbidt7a- 
tion. RR. :‘,% and 8 co~nr rlndw rdbrrii in tllrS 
para. 8 intifukd “Costs”. \Yithout going into 
further detail this ov?rull rc:arr’angclnt,lit is ma&a 
to cover a niisccllauy of’ r~lcs. This Part 1 of’ th(\ 
Reformed Code: then cov(‘rs a lot of II(‘\\. rulw 

dircacted to tlocumc~nts. tlicir sliapt~. and purports 
to cover late Rules M4Xn. ;i!_)X$c. Xi. RR. 11 antI 
15. 
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severally a variety of unrelated topics, and with- 
out any preconceived plan of t,he whole picture 
of the Code to which in the appropriate place 
new rules and order will be assigned. In other 
words, the suggestion is made that the first step 
in a Revolutionised Code if, as heralded, it is to 
be revolution, is to determine the overall general 
plan and structure of the Code as a whole; when 
the rules are recast, and transferred they should 
fall naturally into the place where by their con- 
tent they fit, and not a higgledy-piggledy chaos, 
where anything might be found anywhere, if the 
searcher is lucky. Code makers in the past here 
and elsewhere have not, in the writer’s ex- 
perience, been distinguished for the overall 
structure and arrangement of their productions. 

Part 11 of the draft document then proceeds 
in some 44 pages to the institut’ion, preparation 
and disposal of actions and all other proceedings 
in the Supreme Court. There is a semblance of 
order in the setting out) of t’hese proceedings: 
but the omissions, as mentioned below, give 
ground for much comment. 

Section I is “Parties” and embraces eyuiva- 
lents to RR. 59, 61, 62, 64, 96-99L (Third Party 
procedure). 65, 77, 78, 79, 554~ (Limitation of 
parties and representation), 69-76 (infants suing 
by a next friend), 67-76 (Mentally disordered 
persons), 89 (misjoinder), 90 (striking out and 
adding). 

The detail of all this wants close analytical 
attention, as there is obviously a good deal of 
new thought which is included on the footing 
that it is improvement, as it probably is. 

Section II of Part IT then proceeds to the 
commencement and preliminary matters of 
Supreme Court’ actions, with a special Section 8~ 
directed to reformed Interpleader procedure 
(forms RR. 482-489). The content’s of this part 
are culled from sundry places in the Code, Writs 
of Summons (RR’. 1, 4, 8), Statements of Claim, 
(RR. 136, 136~, 14, 16 etc.) Statements of 
Defence (RR. 121-128), Counterclaims (RR. 129- 
136~). Third and Subsequent Parties (RR. 97- 
990), Place of Trial of Counterclaims (RR. 132- 
134). 

The great bulk of the above gives rise to the 
necessary of close examination bv the profession 
of t,he minutiae of what is sub&tuted, or what 
are entirely new rules, and the Committee in- 
vites such examination. But the minutiae is sub- 
sidiarv and comes second. What calls for ex- 
amination in the first’ place. and searching 
comment, is t#he larger and all-important aspect 
of radical changes in the Code, which t,he Com- 
mittee envisage: and no appearance is given 
that the Committee have considered this in the 

wider aspects involved. There are the con- 
sequences of the central change of all, namely 
the abolition of the writ as the commencement 
of the action, and the commencement of all 
proceedings by a single document, i.e. the mere 
liling of a Statement of Claim. 

The draft new Rule provides that every pro- 
ceeding in the Supreme Court (other than 
appeals from Magistrates or Statutory Tri- 
bunals) shall be commenced by filing a Statement 
of Claim in the proper office of the Court, with a 
prayer for the relief sought. This is to be followed 
(Section III) by a “Notice of Proceeding” 
grving the defendant (now for some reason to be 
called Respondent) notice of the place for filing 
defence, and the relevant warnings. 

The suggested rule is “Every proceeding”. By 
its language this means abolition of every other 
kind of originating proceeding, barring the 
stated exceptions. Let us look for a moment 
at what originating proceedings other than 
Writ of Summons actions which exist at present, 
and examine where we are getting to. These are: 

(a) 

(b) 
i$ 

if’,’ 

k) 
(h) 
0) 
(j) 

The present Extraordinary Remedies (RR. 
461-475~, Mandamus, Injunction, Prohi- 
bition, Removal from Office). 
Interpleader (RR. 482-489). 
Bills of Exchange (RR. 490-504). 
Interlocutory and Originating Applica- 
tions (Part VI and RR. 394-453) 
Relief against Forfeiture (R. 505) 
Wrongful Distress, proceedings for (RR. 
506-507) 
Relators (RR. 508-511) 
Writ of Arrest (RR. 512516) 
Probate and Administration (RR. 517- 
531cc) 
Originating Summonses (RR. 537-554). 

With the exception of (b) (Interpleader); 
which is given special attention and reform of 
its procedure in Part II Section 8, no indication 
is given from the present drafts what is to 
happen to or about these procedures, other than 
the bald statement cited above as to “every 
proceeding”. It would seem that the Committee 
has considered only in a partial way the new 
procedure for actions, and purported to apply it 
to “every” proceeding. The thoughts that ob- 
trude upon the suggested abolition of all the 
above “other” proceedings are: 

Extraordinary Remedies (RR. 461-475~). 
These rules contain not only the directions as 

to how the procedures are to be made, but also 
definitions of the occasions when they may he 
used; frequently this definition is the reflection 
of long established legal practice and historical 



growth. Does tht\ CtJnllllif tee t l1tw iuttwtl to (II,- 

privo us of all this guidanw and authorit~~ ant1 
Ieaw practitiontw and tht: Courts in it sw of IIII- 

certainty to awcerlain when the heralded im- 
provement, as outlined above, is to be appli- 
cable. There is here a basis for the view that 
these existing Rules arta more than Ruks t,f 
Proceduw but, are declaratioIIs of’,jurisdictious- 
and very necessary and time saving onw. 

carded “it being considered that an abridgement 
of time for filing a defencr in a suitable case is 
more just and more convenient in most cases.” 

l’iw BiZZ Writ process 011 the limited occasions 
it ma?; bc used is, in the \\ritc!r”s c:spwitw~t~. in 
VC1 y  useful accclcrator of justiw. .A tlctiwtla~~t 
bluEng on paynwnt of a clqiw or otliw Rill 01’ 

Exchange has at prcwnt to get Icavc to d&ad, 
and must sho~v a p,ri~/a :f~ci~ defence. I’ndcr tlw 
ntw~ Kulr thtl slIuf&~ i5 icl~]Jarcntly givtw tllcn 
right to defend IJut wit II a shortwing of’tlw tiiw 
fhr pleading, and thrw arc t lw delayh that wm- 
ing to trial involves. \l’ho is the gainer by this w- 
form other than the man \vho is avoiding his 
undoubted obligation 1 

This Part \‘I has IJWI~ it I)uiltl-up l~I’t)c(‘~s 
mainly lay 83. 1954,/55. autl other miscrll~~i~c:o~ls 
rules, prcsumabl>~ in the interest,s of iin)JrcJ\-t,- 
mat at the tinIt>. but it remains at lwtwnt an 
ill assorted meandering series of rules. II csht - 
al~lishes the process of originating motion, ant1 
1,). R. 394 purports to tl&ne thcs originatitlg 
l~i~ow~dings to n.hich Part vr is aljplicaljl~~. iltltl 

tlwn it is only to thr mst:s 13k~~ ii0 othw f’0m1 

or originating process is dWWifJ~!d Ir~y thcw r(rIcS 

or I)y thr, Declarattuy~ t~utlymc~nts Act, i.e. it 
le*vt:h intat*t all originat ifig ~ii~nino~~s ~~I~~ct~lurt~ 
as c~stalJlislted wider tbc Hulths OI’ 1)~. Statllt(h. 
‘l’ii(~ Rules in this Pat? proccc?tl to IJV it rnixturt~ 
of’ (‘ourt and C’hamljer Practice, \\itlr sundt~) 
rules addressed to IIW odd occasions. A4 co& f’or 

tlie tlrau ing up alld waliug of’ Otdcbrs. \,ariat ioli 
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matters is also defined, but it is to be hoped that 
in this extensive field practitioners will not be 
left to search and fumble as to the enactments 
under the new rules, and what of the old is to 
be omitted from t’he new Code. In a word, a 
carefully const’ructed Prohatr and Administra- 
tion Code calls for enactment of itself, and 
having it,s correct place in the new set up. The 
circulated draft conveys no information on this, 
although applications for grants are obviously 
originat,ing proceedings to the Court. 

Originating Summonse.s (RR. 537-554). 
The above current, rules provide for the issue 

of originating summons on a great variety of 
occasions, and the accompanying procedure. 
They have had value in defining numerous 
occasions when the procedure may be used, and 
in this respect are declaratory of jurisdiction, 
although of coursr1 Section I6 of the *Judicature 
Act 1908 declares thict the Court shall continue 
to havct all t,he jurisdiction which it, had on the 
coming into operation of the Act, and all 
judicial jurisdiction which may be necessary to 
administer the laws of Sew Zealand; and s. 2 
of the Declaratory Judgments Act 1908, enacts 
that the Court may make binding declarations 
of right, whether any consequential relief is, or 
could be claimed or not. At, the moment we are 
left in the dark as to what repeals are to take 
place consequent upon the establishment of the 
new single process, and it is suggested that the 
abolition of the originating summons procedure 
calls for closer att,ention than it appears to have 
been given. And what about the Declaratory 
Judgments Statute it’self (s. 3) which says that 
Declaratory Orders are to be made on originating 
summons? The statute would be subordinate of 
course to the new rule by virtue of s. 38 of the 
Statutes Amendment Act 1941, which enacts 
that Rules of Court may modify Acts pres- 
cribing procedure on applications to the Supreme 
Court, and in case of repugnancy the Act, shall 
be subject to the Rules. 

So much for the miscellaneous originating pro- 
ceedings, which seem t,o call for more detailed 
consideration, The above cit’ed paragraph 10, in 
t,hc general observat,ions, states that what is 
already promulgated covers all matters up to 
the cc;mmencemcnt~ of the trial, but Part IT 
s. 1 (1) as cited above, is to the effect that every 
proceeding (other than limited exceptions at the 
moment, irrelevant) shall be commenced in the 
manner indicated. Rightly or wrongly t’he im- 
pression obtains that the bulldozer has st’arted 
on its rrvolutionarp destruction, but, the con- 
structive new work t,o follow in its wake is 
hasty and not fully considered. No picture ap- 

pears yet of the whole to which the new is to be 
related. 

It, is suggested with all respect that the Com- 
mittee pause and thoroughly complete this first 
instalment, and have it in final settled shape 
before going on to the next stage, as fore- 
shadowed. When Sir Michael Myers C.J., as first 
Chairman of the Law Revision Committee 
officially opened its first sessions, his commanding 
plea or reminder was “ Festina lente”. The writer 
was privileged to be a member of that Com- 
mittee during the whole of its life (some 30 
years or thereabouts), and feels some assurance 
that the acknowledged success achieved by the 
committee was due to not disregarding the con- 
servative mind, and the pace at which it prefers 
to proceed. 

It is only a suggestion, and may on reflection 
need further consideration, but it has occurred 
t,o the writer more than once, that the true over- 
all approach to a more easily understood Code 
would be to have it dealt with and arranged 
according to the place where the proceeding’is 
to operate. The principle in its essence occurs by 
having Court of Appeal Rules and the Supreme 
Court Code, but the line of thought stops there. 
In the Supreme Court there are the natural 
divisions: 

(a) Proceedings in Court including inter- 
locutory proceedings. 

(b) Proceedings in Judges Chambers. 
(c) Proceedings in Registrars Chambers. 
(d) Miscellaneous Rules of Practice (which in 

that order in the Code would be numerous), 
so that instinctively practitioners would 
go to the right quarter to find what was 
wanted. 

Under (a) the while gamut of originating 
Court proceedings and everything associated 
with them could be dealt with comprehensively, 
including attention to all the above enumerated 
exist’ing proceedings: and Court interlocutory 
proceedings. 

Under (b) Chamber practice can be given and 
detailed attention; should there be repetition of 
some matters which appear in the Proceedings 
in Court division, e.g. motions, a simple cross 
reference would readily put it right. At present, 
the above cited Part VI is a medley of Court and 
Chamber proceedings and leaves one with a 
sense of disorder and incompleteness. As an 
illustration of the confusion that exists at 
present on Chamber matters, take s. 83 of the 
Divorce and Matrimonial Proceedings Act 1963, 
intituled “Proceedings may be heard in Cham- 
bers”. The previous heading in the 1928 Act, as 
amended, to the equivalent section was “Pro- 
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ceedings ma,: be heard in ~CI~UPT~” which: in the of Appeal) and *Judges Orders (which when made 
writer’s opnuon, it was intentled I)), the present in Chambers, as such, are appealable to t,he 
1963 Act to reproduce. hut the draftsman was Supreme Court itself). Since the Reformers 
only dimly aw’are of the difference bet\vrrn a theme, as promulgat.ed, is “Revolution”, it is 
hearing in Court behind closed doors (in UU~NYX) suggested t)hat we have “Revolution” not hast) 
and a hearing in Chambers, which es h2/p&e.si 
happens to be not, open to the public. See note 

patchwork of the old. which. u~~lcss handled 
with the thoroughness it needs, will be produc- 

on the point, in Sim’s Dizww Law and Practice t,ive of confusion, with consequent delay and 
(8th ed.) p. 267. The whole field of Chamber expense. Let the first step be a downright ex- 
practice can appropriately be given explicit amination of “Proceedings in Court” and bring- 
attention as such in the new rules, and not leave ing into account every present provision of the 
practitioners to put, it together like a jigsaw Code that bears on such proceclu~*cs; follow& b> 
puzzle. The writer finds it hard to untleretaud a similar examination of Chamber Proceedings 
what real purpose is served lby the present, and Registrars Proceedings, with adequatcx rross 
intent,ion to abolish the distinction Ijetween references which simplify understanding. 
Court Orders (which are appealable to thr Court SIR \~‘rLFRll) SlM W.C. 

1973 Abidjan World Conference--~l~~tlgcs r~ncl 
members of the legal profession will couvem in 
a World Conference in 1973 in Abidjan, Ivory 
Coast. August 26-31. Sponsored by the World 
Peace Through Law Centre,. this Conference 
which has generated world-wide interest and 
support will be attended by more than 3,000 
participants from over 100 nations. 

This first meet’ing of the world’s legal pro- 
fessiou in Africa, as befitting its site, will stress 
t,he role of t’he developing countries in interna- 
t,ional law and will be a t,remendous educational 
and professional Conference with enormous 
benefit for lawyers and Judges. 

Charles S. Rhyne, President of t,he Centre, 
stresses the fact that every ,Judge, and every 
lawyer in the world is invited to participate m 
this great Conference. BTr Rhvne said: “A visit 
to Africa is a fascinating experience even aside 
from the professional and personal enrichment, 
coming from joint endeavours with jurists and 
lawyers from over 100 nations.” 

The Conference will provide and propose con- 
crete, practical solutions to many of the world’s 
ourrent problems. A Model Uniform Law for 
nations on Control of Dangerous Drugs, one 
result of the Centre’s year-long study, by a group 
of experm from t,hroughont the world, on the 
Control of International Narcotics, will be 
offered for approval. 

Practical discussion of environment problems 
of the developing countries in their important 
process of industrialisation will occur. An up- 
dated version of the Centre’s Environmental 
Convention will be considered. Included in the 
Conference environment programme will be the 
model laws for nations on noise control, water 

arid air pollnt~ion and weather modific~ation. 
There will be a tremendous spotlight on 

Human Rights by a celebration of t IN, 25th 
Anniversary of the signing of the l:nivttrsal 
Declaration of Human Rights. A report will IF 
presented on human right’s progress for the past 
25 years highlighting decolonisatjion of Africa, 
destigmatising of the “antoucha.bles” and 
wiping out, of>race. colour and crc& discrirnina- 
tions on a world-wide ljasis. ;\s tlw culmination 
of another in depth stutl~., r(~l)ort. a Jlod~~l 
National Law on Rights ot JGfi~gc~s will )J(, 

presented for consideration. 
There will be demonstrat,ion “Trials” similar 

to the famous Belgrade Spac&ip Trial on sky- 
jacking and pollution to demonstrate t hc pram- 
tical feasibility of an international Court syat>trn. 

An essay contest, on the theme ‘The Impact 
of Developing Xations on International I,aw” 
will help focus upon this area of African vot1(wt~ 
at this historic world conferc,ncr. 

The Centre will celebrate, in Xhitljan. its 10th 

Anniversary as an independent and non-political 
international association of the VYU~~‘S leading 
lawyers and jurists. With participants uow from 
135 nations, the Centre has st,resscd rcpf~atcdly 
the necessity of building a. solid foundation of 
international law rules and legal iristitutions in 
order that peace, security, and order with justicrh 
will prevail throughout t 11th worltl. 

Those desiring full details of' t/w programmr. 
travel, and other arrangements for t hr, Conf(ar- 
ence should write to: 

World Peace Through T,aw Ccn t rr 1 
400 Hill Building, 
Washington, D.C. 2006 USA. 



THE MANCHESTER ARBITRATION SCHEME 

It has often been said in recent years that the 
English legal system fails to provide a,n adequate 
or just solution to the problem of’ disputes over 
small monetary sums. Potential litigants with 
small claims are unable, or at best discouraged, 
from using the counts Courts to gain compensa- 
tion because of t’he “financial disincentive that 
the legal costs may well outweigh the sum 
recovered. Most of these small claims involve 
defects in consumer goods or unsatisfactory 
services. 9 limited research project by the late 
Consumer Council (published as “Justice Out of 
R’rach“) indicated the necessity. although not 
the estcnt, of the needy for some cheaper method 
of rrsolving the legal claims of consumers. One 
solution suggested by this report was the 
establishment of informal small claims Courts run 
by the Registrars of county Courts, designed for 
people to use without the need for legakassistance 
or representation. 

A new experimental scheme to test the 
feasibility of informal procedures to settle con- 
sumer claims is the Manchester Arbitration 
Schcrnc for Small Claims. which is basically a 
voluntarjr arbitration scheme and is advertised 
as a “cheap, speedy, informal method of settling 
disputes.” This scheme is limited to claims in 
contract \\hcre the amount claimed is f150 or 
less. \\~hich is intended to restrict its use to small 
consuni~ claims. 111 order to prevent any 
possibility of ith use as a commercial debt- 
collecting system. it is also limited to private 
persous who are not, claiming in respect of a 
business. A flirt her restriction is that only 
claimants v  ho reside in Manchester and certain 
surrounding areas are at present accepted; the 
residence or place of business of the respondent, 
or the place of making the contract are not 
relevant. These geographical limits have been 
gradually extended since the scheme’s com- 
mencement. and the catchment area currently 
covers a population of slightly over one million. 

Acceptance of case 
The proccdurc is relatively straiglltfi,r\\-al,tl. 

d potential claimant comes directly to the 
scbenlc’Ss officeh in central Manchcstcr. or is 
rcfcrrcd to tllc scheme 1)~. another agcncv, siich 
as the Citizens .itl\-ice Rurcau or a solicitor. I f  
the sccretarv to the schcnlc is satisfied that the 
casr is \vithin the scheme’s jurisdiction: the 
claimant \vill be asked to complet,e a short: 
standard form offering to submit the dispute to 

arbitration and giving brief details of the dispute. 
At this stage the claimant pays a fee of 652.50 
(if the claim is for S75 or less) or S.5 (if it is for 
more than Z75). The secretary then approaches 
the named respondent in order to secure either 
satisfaction of the consumer’s complaint or the 
respondent’s agreement to submit the dispute to 
arbitration. If  neither course is successful, the 
claimant will be informed of the respondent’s 
refusal and t’he fee will be returned. 

The respondent may alternatively agree to 
arbitration, in which case he will submit a brief 
statement of defence together with a fee of $2.50 
or &5 depending upon t)he amount of the claim. 
An arbitrator is then appointed by the president 
of the Manchester Law Society from a panel of 
approximately 50 local solicitors who have pre- 
viously indicated their willingness to act. A date, 

time and place convenient to all parties is 
arranged by the secretary. 

The arbitrator has power to refer technical 
questions, e.g. as to whether defects in a carpet 
are caused by fair wear and tear or by a fault in 
manufacture, fo experts who inspect and report 
on the goods in dispute. These arrangements 
are normally made through the Manchester 
Chamber of Commerce Testing House. This 
procedure can be very useful in certain cases 
\\~herc the only legal issue is a factual one as to 
\\hether the goods are, or were, of merchantable 
quality or fit for their purpose. This report can 
be arranged either before or after a hearing and 
the maximum fee is Ei.50 irrespective of the 
value of the claim. 

Hearing 
The hearing itself is designed to be as in- 

formal as possible. The rules of the scheme 
prohibit professional representation of any kind, 
an oath is not administered, and the rules of 
procedure and evidence are not necessarily ad- 
hercd to during the proceedings. The arbitrator’s 
overall approach is directed towards a full dis- 
covery of the facts in an informal atmosphere 
without’ hindrance by legal formalities. After 
hearing the parties and any witnesses, and after 
considering any expert’s report, the arbitrator 
will make an award in the form of monetary 
damages. and not specific performance. The 
arbitrator does not have to give reasons for his 
decision. It, is usual to award costs of the two 
arbitration fees and of any expert’s fee against 
the losing party, which will be a maximum of 



S16.50, i.e. S5 tsE5 +S6.50 if thr claim is OVC~J~ ST.5 

and an expert’s report was required. The arbi- 
trator’s remuneration is equivalent to the t,wo 
arbitration fees paid by each party, i.e. $5 or 
$10 depending on the size of the claim, and there 
is no appeal from his decision. The award itself, 
if unpaid, can be enforced in the county Court 
as a single contract, and t,his method has been 
used twice without any dificulty. 

cost 
The cost of running the scheme is being rnct 

by a grant from the Nuffield Foundation which 
is tinancing the scheme as a research project for 
three years. The scheme has now been operatiug 
since July 1971 and, at the time of writing, the 
scheme’s offices have received over 350 inquiries. 
Of these inquiries 103 claimants have signed t,hc 
form offering to submit to arbit)ration, lvhilc a 
large proportion of t’he remaining inquiries had 
to be refused because they lived out,side the 
geographical limits. There have been so far 83 
completed cases; in 14 of tJhcst: (22 percent) a11 

arbitration has been arranged, in 18 cases (29 
percent) there has been a settlement to the 
customer’s satisfaction, and in 31 cases (49 per- 

cent) the respondent has either refused to go to 
arbitration or has been untraceable. Of the 12 
awards made, the claimant, has brcn \vholly LIII- 

successful in only one case, while in t’\+,o other 
cases the respondent has also succeaded in a 
counterclaim. 

Any conclusions as t, ) the overall viabilit) 
and effect,iveness of the scheme must remain 
tentative at this stage. The functions of the 
scheme have appeared in practice to be tlvofold 
and to some extent contradictory. It acts l)oth 
as an ea,sier and cheaper method of legal settle- 
ment and also as a provider of legal and/or 
consumer advice and assistance. or in order to 
pursue a justified complaint where all possi- 
bilities of satisfaction from the seller or the 
manufacturer have not been exhausted. It has 
not happened in every case that t,he complaint 
has been filtered either by the consumer. or IQ- 
other agencies, so that the case reaches the 
scheme at or near the stage where county Court 
action would be cont,emplat’ed had an orthodox 
method of legal redress been followed. This coultl 
lead to the danger t’hat, the scheme w’as not seen 
solely as an impartial mechanism for securing 
informal adjudication, but also as a consumer 
orientated complaints service. 

The percentage of’ rcspondcnt rel’usals has 
IJean lower than many poop10 cxpect’ctl, IJut the 

failure rate is nevertheless high enough to indi- 
cate that a major obstacle is the scheme’s 

voluntary natttrc. Tlu*rc is cvidcncc that actual 
arbitrations involve disputes \\herc first the 
respondent’s believe their defence to be justified, 
and where secondly the respondents also find it 
as convenient and as cheap to submit to arbi- 
tration. 

Scheme vindicated 
Last week for the first timo a decision made 

by an arbitrator under the scheme was challenged 
in the county Court. The Registrar gave judg- 
ment u.hicli effectively enforcrd the arbitrator’s 
award. He ref’uscd to reopen the facts of the case. 
Tht: schcmc has al\va\:s claimed that, its a\varda 
are enforceable by the Court, but critics cx- 
pressed doubts. Xow those doubts are silenced. 
The Registrar said that by signing the scheme’s 
simple forrmD each side made a binding contract 
to abide by the a\\2irtl. 

111 this cast. thr customer paid xl5 deposit, 
ior a custom-math suit, total price &X5. He then 
said hc did not like the collar st.vlc and rcfnsctl 
to pay the remaining f30. Through t,hc xchemc 

he claimrd t*he S1.S deposit back. The tailor 
agreed to arbitration, count’er-claiming the di30. 
The arbitrator ordered the customer t,o pay only 
Sl5 more. ‘I’ll~~ custornw, disliking the a\\.ard, 
rcfusctl to pa!;. 1‘11(~ tailor took out) a default, 
summons in the county Court registry, to which 
the customer entered a defence. In Court, he 
tried to reopen t.he question of the suit, but was 
uot a110\vtY1 to do so. 

This is the first time in t Ilt, tlrvelolnnt~~il of 
the scli~riic~ that a tlefmw has Iwn cntcrctl. but 
it is the second tirnc an a\\ art1 has brcn npbcld 
by the Court. In tlic first cast in Febriiary tliis 
yrar. Judge Zipmontl tlcclaretl that all the forms 
used by tbc schcrnc u crc valitl. that a contract 
to pay the a\\-ard \\.as made and could I)c en- 
forced. He said that in future a simple default. 
summons \\onld bc enough to enforce this con- 
tract. The cast concc~~*uc~l a motorcar taken for a 
Giistr!. of ‘I’~a~isport ccl? ilicat c. ‘l’li(~ ,garagc 
teconinit~ndod a Icpair. then anotlicr \r-hich ucrc 
hth paid for. but rncan\\~hilr tbc garage lost t hc 
licence to rarr>~ out Ninistr~~ of Transport tests. 
‘I’ht’). t’~~c~ollllllc’llti(~t~ i’lll+h~~ N’f’““‘” itlld 0th 

tainctl monc~~. 11ut ~N’VCI* ret u1~t1 the car anti 
finally rcfiisctl to Iu~lucc~ it at all. More than a 
year from first taking the car into the garage. 
the m\ncr claimed under the achnr. The car 
was then valued 1)~. an vspwt ttt Eli scrap. The 
o\vncr \\.iis a\r~rtlctl $1 I (I. I)nt t hc garages failtcl 
to pa>’ until Court action \\.as taken. All t hc 
money, including Court fees, has 110~1‘ been paid 
out by the Court to the car owner. 
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Conclusion 
If’ some kind of small claims Court is rrcluire 

on a national compulsory basis, then the actual 
procedure and met,hod of hearing used by the 
schcmc seems excellently suited to an informal 
process of litigation. \\‘hat the schcmc does not. 

and cannot, prove, is whether the public will be 
better served by small claims Courts as such, 
rather t,han other alternative methods of bring- 
ing jnsticc within reach. 

KEN I~OATBI~ in The Xokitors Journul. 

CHARITABLE TRUSTS AND PUBLIC BENEFlT 

!t’he decision of tlrc House of Lords in /)il@ 
v. Tu~wr 139721 1 All E.R. 878 settlcs an issue 
of the law of charities \vhich had been somewhat 
uncertain for over t\\.enty years. The rule that 
in order to be charitable a trust must involvc 
~Jmefit t,o the “communit~~ or a section of the 
con~inunitv” ((8) had I )ccn relaxed in the cast 
of trusts for the “JMXX relations” of t,he sctt- 
lor (b). and this hat1 been extended by the Court, 
of Appeal in England. in (:ihson v. Abuth 
.4nlerican Nores ( Cath da C’haws) Ltd. 119501 

Ch. 177, to trusts for the relit+ of poverty among 
the rmplovees of a compan). and their drprnd- 
ants, Yet ‘it had never been clear whether the 
“poor relations” principle would stand the test 
of the House of’ Lords as the cases had been 
described as “anomalous” (c), and there was 
even further douljt \vhether the extension to 
company employees \\-ould stand. 

‘l’hc uncertainty had been perhaps com- 
pounded in 1950 \\.hen the House of Lords in 
Opp’r,bheint V. ToOwco Securities Ttxsf Co. Ltd. 1 
without determing the validity of the poor 
relations principle iteslf, refused to apply it to 
t,rusts for the education of the children of the em- 
ployres of a company. The learned Lords ex- 
pressly reserved themselves on the future of the 
poor relations casts: Lord Ximonds, while point- 
ing out, that thr House \vas generally reluctant 
to overrule a long-est,al,lishcd series of decisions, 
stated that it was not for him to “say what fate 
might await those cases if in a poverty ca,sc this 
House had to consider them” (at p. 308) and 
Lord Morton of Henrvton observed that the 
cas?s would require “careful consideration in 
this House ‘~1 sonic future occasion” (at p. 313). 

In the mcant,ime there had heen decisions of 
lo~cr Courts indicating both acceptance and re- 
jection of C/z&son, v. South American Stores. In 
Sew Zealand Wilson J . concluded that the Court 
of Appeal in the Gibson case had established 
the general principle, lvhich he accepted, that 
the requirement of benefit to the community 
was not as stringent in the case of trusts for the 
relief of poverty as in other charitable trusts (d); 
indeed the learned Judge was prepared to go so 
far as to suggest that the element of public 
benetit was not at all necessary in trusts for the 
relief of “aged, impotent and poor people” (e). 
In Ontario, on the ot’her hand, the Court of 
Appeal had decided, in 1951 (f), that Gibson v. 
South American Stores was inconsistent with the 
decision of t’he House of Lords in Oppenheim 
and that the public benefit test was the same for 
all heads of charity. Eight years later, however, 
Wells ,J. of the High Court of Ontario, boldly 
decided that his Court of Appeal’s determination 
in t,he earlier case wa,s o6itw and he followed the 
Gibson decision. Surprisingly enough apparently 
this was not appealed. 

The House of Lords have, however, finally 
decided in Dinqle v. Turner [1972] 1 All E.R. 
878 not to disturb either the “poor relations” 
cases or their extension to poor employees. In 
J&~qle v. Turnar a testator had directed the 
creation out of his residuary estate of certain 
“Pension Fund Trusts”, the income of which 
was to be applied in paying pensions to certain 
poor employees of E. Dmgle & Co. Ltd., or any 
company t)o which its assets and goodwill might 
be transferred. The House decided that in spite 
of t,he narrow class to be benefited this was a 
valid charitable trust. 

In the principal judgment, with which the 
other members of the House concurred, Lord 
Cross of Chelsea adopted the approach presaged 
bv Lord Simonds in the Oppenheim case. He 
s&d: 

“The status of the ‘poor relations’ trusts as 
valid charitable trusts was recognised more 



than 200 years ago and a few of those then 
recognised are still being administered as 
charities. . lndeed counsel for the appellant 
hardly ventured to suggest that we should 
overrule the ‘poor relations’ cases.” (at p. 888) 

Moreover Lord Cross went on to say that “poor 
employee” trusts “have been recognised as 
charities for many years” and that “to draw a 
distinction between different sorts of ‘poverty’ 
trusts would be quite illogical and could cer- 
tainly not, be said to be int~roducing ‘greater 
harmony’ into the law- of charity”. Thus the 
House upheld the validity of both the poor 
relations and the poor employees cases. 

To this extent the decision accords with what 
many might well have predicted. Perhaps the 
more interesting aspect of thr case, howcvrr. lies 
in the further comments of Lord Cross. for 
instead of limiting himself to a decision based 
on the antiquity of the authorities he went on 
to make some more general comments about t hc 
tests for determining m,hcthrr thv ~JUr[JOrtfd 

benefit’ of a charitable trust uxs of a suficientl~~ 
public nature. The learned Lord pointed out that 
the traditional test’. in terms of a “s&ion of t 11~ 
communitv” as opposed to “a fluctuating lml>. 

of pri~atr’individuals”. was vagm and difticult 
to apply. The residents of a geographical area 
though a “section of the community” could 
equally be sfwi as a “fluctuating I)ody of private 
individuals” and the cmployrrs of a larpch wm- 

pany although not rrgartlr~d as a sc&on of’ the 
community could b(l nnmericall~- ,just as cxten- 
sive as the groupings acccptc~d a5 snc+ a section, 
Moreover the test espoundrtl 1)~. l,ortl Grrenr 

M.R. in Re C’omp/o~~ (at pp. 1 S-130) according 
to which the Courts arr required to distinguish 
between classes determined on thcb I)asis of a 
personal relationship or status. w hich ar(~ not 
charitable, and those dcterminetl on an im- 
personal relationship, which arc. was c~quallv 
regarded as unsatisfactorv. 

In making these rriti&ns Lord Cross was, 
as he acknowledged, rr-echoing the comments 
of Lord MacDermott in his sole dissenting 
judgment in Oppenheim (g). There Lord Mac- 
Dermott has said of the distinction made in Re 
Compton that it could hardly be rcgardcd as a 
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“criterion of general applirability and useful- 
ness”. He went on: 

“I see much difficulty in dividing the quali- 
ties or attributes. which may serve to hind 
human beings into classes. into two mutually 
exclusive groups, the one involving individual 
status and purely personal. the other dis- 
regarding such st,atus and quite impersonal”. 
(at p. 317) 

In other words it was a delusion to think that 
there was a simple principle which could be 
applied to determine whether or not) a suffi- 
ciently broad public wa,s being brnefted. 

When it came to describing a more appropriate 
test for the Courts to apply Lord Cross was more 
circumspect. He suggested (at p. 889) that’ the 
purpose of the trust ought, to be taken into 
account, thus the Opppnh,Piw? could be justified 
on its facts as the education of the children 
of the employees of a company is a “company” 
purpose and not a “public” purpose in t,hat it 
purports to provide a fringe benefit to emplovees, 
hence making it more attractive to rcmam in 
their employment (h). Furthermore, said Lord 
Cross, the Court must, be rralist,ic and face the 
fact that, a charitable trust is going to attract 
significant fiscal privileges, and there is no 
reason why the t,axpayer should be required to 
contribute to a scheme providing company em- 
ployees with such benefits. 

This latter reference to t,he fiscal privihges of 
charitable trusts was one with which tlrree of 
the other law Lords could not I)ring tllcqnselv~s 
to agree (i). Lord MacDermott allow4 that such 
considerations may be relevant “on the question 
whether what is alleged to be a charity is s&i- 
cientlv altruistic in naturr to qualify as such” 
but he doubted whether “thcsct consequential 
privileges have much relevance to thtt primary 
question whether a given trust or purpose should 
1)~ held charitable in law”. 

Yet surely it is factors such as thrsc which lie 
at the heart of the public l)cnc+it tcbst and. as 
Lord Cross has so clearly d~.rnonstl.att=d. resort 
to a simple dictum such as. t hcrct must 1)~ benefit 
to a section of the commnnit\~ rather than to a 
fluctuating body of private mtliriduals. serves 
only to mask t,he real choices whic41 tlw Courts 

(i) Vkrount Dilhorne. p. X80. LOIYI* 1IarIk~rmott 
tmtl Hodson p. 881. 
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have to make. Basically there have been two 
policy questions in this area; iirst, is there a 
public int,erest in allowing any category of trust 
to avoid the rules governing private trusts with 
respect to certainty, perpetual duration and 
taxation ! This quest’ion obviously needs no 
answer. That there is such a public interest is 
axiomatic and its boundaries have been pre- 
scribed by the Statute of Charitable Uses 43 Eliz. 
1 c. 4 (1601) and, more particularly, by Lord 
Macnaghten’s judgment in The Ownmissioners 
for &tecial Purposes of the It,come Tax v. Pemsel 
[1891] A.C. 531 where the three specific cate- 
gories of poverty, education and religion were 
stipulated as potentially beneficial and a fourth 
more general category of “other purposes bene- 
ficial t,o the community not falling under any 
of t,he preceding heads”, (at 1). 583) (i) was laid 
down. The second question, which is one the 
Courts have had to answer in each case, is 
whether the particular inst)anre of a charitable 
purpose is one in which t’here is a sufFicient public 
interest, to warrant granting of the privileges of 
a charitable trust,. It, \vas in answer to t’his 
question that the Cottrpfott test, the utility of 
which has now been doubted, \\as formulated. 

This test of public interest in the particular 
case is one which pre-eminently must involve a 
balancing of interests and benefits, those of the 
particular beneficiaries under the t’rust and those 
of t,he public at large. In admit’ting that trusts 
for the relief of poverty need not comply with 
as stringent a test. as trusts for the advancement 
of education or religion the Courts, no matter 
that they justify their decision on t’he ground of 
antiquity and reliance, are recognising a greater 

value in the relief of poverty than in the 
advancement of education or of religion. In 
other words there is a public benefit simply in 
relieving poverty, but there is no public benefit 
in educating people unless a sutlicient cross- 
section of the community are to be educated. 

Should the Courts be making social judgments 
of this nature? Surely there must at least, be 
some clear guidelines on which they can operate. 
A precise statutory definition of a charitable 
trust (k) leaving the Courts the function merely 
of determining whether there is tangible benefit 
might remove the problem from the Courts (1). 
Unfortunately this still raises many difficulties, 
for the very determination of the existence of 
benefit implies some class or body in receipt of 
that benefit. I f  the object of the trust was a 
single person. then it could hardly be argued 
that there was any substantial public interest 
in granting fiscal privileges. 

Alternatively one might argue that the con- 
cession to trusts for the relief of poverty is un- 
justified and that such trusts should have to 
comply with the same tests for benefit to the 
public as other charitable trusts (nt). To argue 
this, of course, involves denying the overriding 
value placed upon the relief of poverty by the 
Courts through the “poor relations” and the 
“poor employees” cases. Moreover, it does noth- 
ing to clarify the difficulties involved in ascer- 
taining whether or not a sufficient section of the 
community is being benefited. 

The point is that the resolution of this question 
is one which is inappropriate for the Courts. 
The relative social merits of the relief of poverty, 
the advancement of education and the advance- 
ment of religion can only be determined as a 
matter of policy on which there should be legis- 
lative guidance. Certainly such policies should 
not be determined through the invocation of 
what have hitherto been regarded as rules 
guiding t)he Courts but, which, in fact, only con- 
ceal the real process in which the Judges are 
involved. 

Finally, we should pay heed to Lord Cross 
who indicates that serious attention be given 
t,o the suggest,ion of the English Royal Com- 
mission on the Taxation of Profits and In- 
come (n) that the classes of charity to receive 
fiscal privileges be narrowed. This would not 
prevent charities which did not fall into the new 
categories, because, for example, their benefit 
was spread over a narrow class of persons, from 
receiving ot,her privileges, such as the right to 
perpetual duration or even a modified scheme of 
t,axation. 

D. M. MORAE. 
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LET’S KILL ALL THE LAWYERS 

When I told one of mg “friends” that my 
title was “Let’s Kill All The Lawyers”, he said, 
“Just make sure there’s no unfinished business,” 

Good natured bantering of this kind is of no 
concern to lawyers but when the bantering be- 
comes more serious and reflects a misunderstand- 
ing of the role of lawyers in society today, it 
then becomes a matter of concern, not simply 
to the legal profession, but to the communit’) 
as a whole. 

The phrase, “Let’s Kill All The Lawyers” was 
uttered by one of the characters in a play of 
Shakespeare’s. Even before the days of Shake- 
speare, and continning to the present time, there 
has been a feeling of impatience and irritation 
with the legal process and those familiar with its 
myst)eries. 

There’s nothing surprising ahout this. Dis- 
satisfact,ion to some degree is almost inevitable. 
Law involves restraint. However necessary and 
salutary it may be, men have never been 
reconciled to it entirely. There is always the 
feeling of “I want what T want when I want it.” 

Further, law involves compromise and there- 
fore it is inevitable that there will be those who 
want more or those who want less of any part,i- 
cular type of law. These dissatisfactions are 
easily transferred from law to lawyers. .It is not 
unusual to hear it said, “My damn fool lawyet 
says I can’t do it.” The resentment that’ should 
be directed against the law is directed against 
the lawyer. 

However, apart, from these general considrra- 
tions there is reason to ohserve the barometer 
of the present day with some misgivings. There 
are proposals afoot for the control and regulation 
of the legal profession which show a complete 
lack of understanding of the true function of law- 
yers in civilised society. These proposals place 
in jeopardy fundament’al right’+---the right to be 
represented by counsel who is entirely independ- 
ent of the state-the right to attack the state 
or any of its institutions, and in that attack t$o 
have the advice of a t,rained advocate who can 
represent you without fear of consequences. 
Therefore, these proposals require a careful 
analysis. 

There is in the Province of Quebec today a bill 
before the Quebec Legislature known as Bill 250. 
The provisions of this bill and the implications 
of it are so far-reaching, that there must be a 
complete understanding by the public of what 

By Johvt L. E’urris. t’w.uitlrtt/ ctj’ ~hr 

C’anurlian But- A .s.wciaf iott 

is involved. Thta effect of the bill is to slrbj~~ct, at 
some point of’ ot~hrr, almost every asp~t (4 a 
la\\,yer’s professional life t,o Govcrnmt~nt rcgula- 
tions. 

The bill sets up a code to .govern t)he incor- 
poration and affairs of prof&slonal so&ties and 
through them t’he conduct of’ their members. 
The code applies to all so-called pr&ssional 
groups. The advocates of Queljcc on t,he one 
hand, and on the other the hfharing aid acousti- 
cians of Quebec, and thty ph~siotli~~r~~pists 01 
Quebec. In all. t’here are some 34 occupations 
which are within the purview of the bill. 

It provides for committees or boards \vith the 
most far-reaching powers, including the po\ver 
to supervise the professional pract’ice of the 
members of a professional corporation and, in 
particular, to inspect their records. books and 
registers relating to such prwcticxe. This u~mld 
include the right to look at your l)(~~‘sonaI clocu- 
merits in your law\rrr’s &ice. 

Key mt~mhers oi thcsc boards art‘ appointrd 
by the Government. The responsil)ility for dis- 
cipline of a profession is transferred from the 
governing body of the profession as it is today 
to a government dominated g1~~1p. l’hr persons 
entrusted with the discipline of the Bar n~11d IF 
chosen and paid by the Corernment 

The bill also requires each proti4otial group 
to adopt a code of ethics and to c~stal)lish in- 
demnity funds-actions that th(b 1~~11 pro- 
fession took long ago. 

In the Province of %lanitol)a. :I committee 
of the Legislat,ure is pondering OII sitnilat 
proposals. 

It is my submission to you to&), that these 
proposals are not in the public interest and are a 
matter of concern t,o all Canadians. It is essential 
that there be a strong and indcpendent~ Rar- 
independent of control by thch state and fret. 
from excessive influence by Gorernmt~nt L)c- 
struction of the independence of t)ltc Bar mtwts 

danger, first of all, to the rights of the individual, 
and secondly. to the ind~~l)f~ttd~~uc~t~ of the 

judiciary. 



ln support of these sulmissions 1 propow to 
discuss tht> role of the legal profession in our 
system of administering just& and to consider 
the extent to which the legal profession had dis- 
charged its ol~ligations to the pttltlic. Against 
this I~i~cli~rottntl I \vill tkw~101t tn>~ sitl~tnissiott 
Ihut 1lw pr”pos’lls ill’<’ 1111501111~\ atut c\atr~tToltS. 

I ani r10t litw~ to advocatt~ sptb&tl pricilt*gw 
t’ot’ the IWtll~JWS of thtl It@ ~“‘“f(~,S~iotl. \\‘v ill’{’ 
capable of looking after ourselvrs. I am Irwc 
as President of the Canadian Rar Association. 
representing 13.000 lawyers, who have an ohliga- 
tion of swvi&~ to thr pnl~lic. 1 n tliscttarpr of that 
ol)ligation, it is 0111’ tluty to ttltbr’t !.oii to tlnngws 
to a way OF lifb that is IJasic to ottr civilisation. 

Western civilisation recciws its stamp from 
Christianity. Tts main characteristic-its essen- 
tial featutcb-is l-hc emphasis on Iirtman person- 
alitv---ttw significanw of tlicb ititli\itlut\l--tll(, 
recognition that man ttas a sc~ul. that \\‘t’ itw no1 
animals-or just a nutnbf~r. 

Tn Qretw and Rome t,hcre ww citiwns on 
the ntw hand and slaves on tlw other. It was not 

the mail-t 110 IJiunan IJeing-i t. \\‘iLS mc?rc~!y thv 

man the c4tiztw who enjo:cd tlw prot,ectlon of 
the law. Only tnemhership in the omnipotent 
state conferred legal rights. The slave. living on 
the wrong side of the state community. livrd 
also on the wrong side of the law. 

With the arrival of Christianity. man as such 
the individual-is freed from tlw totalitarian 
armosphtw of thr state and ohtaitis an olJj(~ctivc~ 
of his own attchorrd in t+wnity-an oltjthctiw 
which the stattb has to wspwt ancl aclvattcc. 

Hand in lrand with t hc growing importance 
of the individual and his rights is a growing 
importance of the Bar-the necessity to have a 
hods of trained professionals n-ho arc both 
quaiified and willing to IJrotrct thtb rights of’ thr 
individual against all attnrks--whether from 
the state, flont institutions or individuals. 

111 the Atnwican Kcvolittioti. j\.ith its Bill of 
Rights-in tltcb Pwnch Kcrolution with its 
Declaration of the Rights of A4an and t,he 
Cit2iwn. thcx political rights of the individual 
\wre staked out,. ‘l’hwc spot lights on histoq- 
remind us that the conditions of frwtlom and 
jUStict’ in thC Stak: Wta~JliSh~~tl at Slid1 grd 

cost, tired the protwtion and srtpport of’c~ualifiN1 
champions. 

AhortivcA attempts to set up H society without 
Ian- have butt made throughout ttw history of 
civilisat iott. Every Utopia that has t~eett tlrrarnetl 

has Iwctt designed t 0 dispt~nw with lawyws. 
This has ljcaen true espcciallv of ideal schemes 
imagined after revolut,iotis. rn our cnvti titnc- 
the Russian RevoUion nlJolished the organised 
legal profwsion. Thr attempt IJroved vain. Today 

the Soviet law l~oolw rnakc up a library of no 
tnean proportions and a College of Lan~t~rs is an 
established institution. 

Historically. t#he practice of la\v is a prof&ssion 
and it must retnaitt a profession. A proftwion 
Iltls 1~~1 tf(~fit~t~tl I)>, l)(~tttJ I’ottnd of’ Harvard 
‘.ilS it g1’ollJJ of ttlt’tl ~Jtlt’sllitl~ tl It’iLt’tI~!d art W iL 

cottitnoti calling in th<l spirit 0I’ pttljlic servictl, 
no 1~s a public swvict: t~ecause incidentalI,y it 
rnav tw a means of livelihood.” Mos;t men have 
to wrn a livelihood, 1 n tnost walks of life, in 
Itttsitwss anal in trade. it is the pritnary purpose. 
I tt a pr~ofi~ssioti t tit, cw3iing of a li~t4hootl is not. 
tlrc primary ~JI~~~JS~~. I f  pultlic wrvicc is not a 
primarT tJttt’p(Jw of ;I calling, thrn it is not a 
fJlY~fi~sslotl. 

Cwtain othw c~nllitigs in reccw1. titnw claim a 
like dignity to the professions of mc~tlicine. Ian, 
traching and thr ministry: IJut they lack the 
cwential primary purpose of public swvice. For 
cbxampltl, if an enginerr discovers a ncl\v process. 
or invents a mechanical dcviw, hc: may obtain a 
pat)ent and retain for himself a profitahlt~ 
monopol?,. If. ori the othw hand, a physician 
discovers a new spccifie for a tliwaw. or a stir- 

gtwn invents a new surgical proccdtt w. the! 
pultlish their diwovcriw or inventions t,o t 11th 
profession and so to t tic world. I f  a lawyer 
through research or experience discovers some- 
thing that is useful to the administration of 
justice, he puhlishrs it in a legal periodical, or 
expounds it before a Bar Association or a lcctuw 
to the law students. Tt is not his property. ‘I’h(> 
J,rocc’ss. or rtwthod. or tlcvc:lop~d princi& 1~ 
has worked out Ijelongs to thrx world. 

There are various occupations today which are 
endeavouring to IJe recognised as professions, 
although they are primarily money making in 
purpose and spirit. The movement to elevatrb the 
st)andards of ljusiness in all callings is a worthy 
one. The regulation of l~rokers tjy Securit> 
Commission legislation, the itnprovetncnt of the 
standards of real estate appraisers must com- 
mand public approval but in elevating these 
occupations that are primarily money making 
in purpose, WC must be vigilant t(o see that the 
c+vation is not achieved hy pulling down the 
standards of the old recognised professions to a 
wmmon level with the newer ones. 

IV? tnust equally 1~ vigilant to see that there 
is not Govertimcnt~ dominat.ion of a profession 
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that can only properly function without political 
interference. The professional tradition cannot 
be replaced by a political tradition of office 
holders owing primary allegiance to political 
parties and depending for advancement on the 
favour of political leaders. 

Now to what extent are t,he lawyers of Canada 
discharging their obligatSionn of public service! 
If  we are failing to meet out responsibilities, 
then there may be just cause for the proposals 
that are being made in Bill 250. I propose, how- 
ever, to demonstrate to you that the la\\yers of 
Canada have and are fultilling their respon- 
sibilities and are pioneers and leaders in the field 
of law reform. In the recital that I am about 
to give you, you may think that we are boasting. 
1 prefer to say that we are applying the principle 
“that he that bloweth not his own horn, the 
same shall not be blown.” 

There is no doubt that there is a need for la\\ 
reform. There is a need to bring the process of 
justice into conformity with modern times. If  
you examine t*he record you will see that it’ has 
been the lawyers and Judges of Canada that 
have been in the forefront of recognising this 
need-of speaking public!Sv about it and of 
urging Parliament and Leglslaturcs to enact the 
necessary reform. 

Let me give you a few examples. The chanqe.s 
in the Divorce Law. These were brought about, 
in large measure, by the activities and pressures 
of t’he Canadian Bar Association-going back 
over a period of many, many years before 
Parliament was prepared to enact the necessary 
fegislation. But it was the insistence of the law- 
yers that created the political climate that made 
it possible to bring about’ this much needed and 
long delayed reform. 

In the field qf abortion--these laws were 
pioneered, again, by the lawyers of Canada. 

The establishment of the LOW Reform Com- 
nlirsions which have been recently set up, both 
at the Provincial and National level-these 
again were the result of pressures having their 
origin in the Canadian Bar Association and the 
various P,rovincial Law Societies. 

Legal Aid-the Canadian Bar Association 
and the lawyers of Canada have long recognised 
the right of every citizen to have access to the 
Courts-to have legal advice in t’he conduct of 
his affairs. For years, the lawyers to the extent 
that it has been humanly possible, have been 
supplying this service. In today’s society with 
all the complexities that there are, the problem 
is not one that c,an be solved by private initiative, 
but only through proper legal aid schemes. The 
lawyers of Canada have been pressing for this 

and have supported legal aid wherever it has 
been made available by the state. 

Section Activity-Probably the greatest con- 
tribution to law reform in the last 25 years has 
been made by the various sections of the Cana- 
dian Bar Association. We have sections dealing 
with commercial law, criminal justice, civil 
justice, civil liberties, taxation, family law and 
so on. In my Province of British Columbia alone, 
1,000 of the 2,000 lawyers we have are members 
of one or more of these sections. The sections, 
on a national and provincial level, are actively 
making recommendations which are being found, 
in many cases, acceptable by Parliament 01 
Legislatures and result in necessary changes by 
legislation. 

In addition. the Canadian Bar forms special 
committ,ees from time t’o time to deal with 
special problems. Let mc give you a fern ex- 
amples. In recent years we have had a com- 
mittee on tax reform which has made what has 
been acknowledged in the House t)o have made 
a major contribution in this field. 14’~ have had 
committees on expropriation, on divorce. on the 
Competition Act, on the Privacy Act. We 
presently have a special committee of distin- 
guished lawyers from across Canada reviewing 
t’he jurisdiction of the Supreme Court of Canada 
with a view to making recommendations to im- 
prove the functioning of t’hat Court,. Tn carrying 
on t’his work the lawyers contributed their own 
time and thr costs, up unbil two mont,hs ago, 
hare been borne entirely by the Canadian Bar 
Association. It is only this year, for the first 
time, that we have received from the Donner 
Canadian Foundation a grant to assist, not for 
the remuneration of lawyers engaged in this 
work, but simply to pay for the out-of-pocket 
disbursements and the necessary technical staff. 

I think T have said enough to dispel the mis- 
conception that lawyers have a vested interest 
in the status quo and are, to use a colloquialism, 
“dragging their feet” in the field of law reform. 
It’s the lawyers who perceive the need for change 
and who have the reasoned arguments that are 
most likely to persuade Parliament and the 
Legislatures to bring about the necessary reform. 
In carrying out this responsibilit’y they reflect 
the views of their client’s who are, after all, the 
people of Canada, and they are, to a substantial 
degree, the mechanism by which those views 
can be reflected in action. Tf you did not have 
lan:,vers, capable and independent, to render 
assistance and expertise in the field of reform, 
pressures would build up even greater than the! 
do in our turbulent society. The fact’ t*hat steps 
are being taken to bring about change is one 
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of the ~‘ags in which to tlef’usr the violence of the 
day. 

it is in tflis conttlxt and with this f)ackground 
that ontl must look at the f,roposals that \\onld 
impair or tft~stroy the iiltlef)““tft~t~c’, of thtb fcgal 
prof~ssioti. ‘I’Iw Quel)t>c Hill 250 is not 0111~~ of 
conc~~rn to tlrta resideuts of that Provinct~. I)llt 
it is of concern to all of’ Canada. The f)usiness- 
man in ‘I‘oronto. the businessman in Victoria, or 
Halifax, who is doing husinrss \\ith his countrr- 
part in the Province of’ Quebec. has a vital 
ititt‘rrxt in thta 1alI.s of that Province and in tIltI 
maimer iii \\.hich thev art’ to be unforced. I ii 
addition. all Canadian citizens have a vested 
interest in the administration of justice in aft 
parts of Canada. 

In this Bill tlitbrth af>f3lars to f)th no rt~cognititm 
of thts l’wt tllat tflc fcgal f,roftlssion is an intrgral 
part of thr s>Jsfeni of administt~ritlg jnsticcl- 
that Ia.\\.)WY art’ thts group from \Vflonr l)Ill’ 
.Judges a;~ sclrcted. The Govt~rnrnt~tlt ~N\\~w of 
appointmctlt to tile f~oarcls and l~rirt~attx sups- 
vising the Irgal proft3sion cannot f)rl justitird. 

Govertiint~nt appointt~t3 genf~rally will rcflt,ct 
Government views. It is not iinrrastmalh~ to 
expect t*flat Gov~rnnient displeasurt~ al proct:ecl- 
ings against Gorernmrnt agencies and objectives 
will find sympathetic rt-sponse f)y those ap- 
pointed and paid f ly the Government and who 
are in a position to control the lcgsl profession. 
In this connection it is interesting to note that 
rtaccntl>~ tltc. Yice-President of the I’nited St,atcbs 
11as sugpc3t,tJtf that puf)lic funds shtn~ld fjr witfb 
drawn from legal aid organisations that flart> 
the temt+ty to at)tack G&ernment agencies. 

This threat to the independence of the Bar is 
likewise a threat’ to the independence of the 
jndic~iarg. It is f)asic to our sJ;stem that there 
shall f)th nn independent jud~clar,v. It is indis- 
~PI~LI~I~~ to a free xocif4y. ‘I’ht character of the 
judiciary is no I)t~tter. no stronger than the Bar 
from wfiich it is tlra\\2i. ‘I’ht~ lawyers are the 
Sudges of’ tlltx futnrt,. ‘f’ht~ c(uafity of the Bench 
depends upon the quafit>r of t lie fa\\,yrrs-thus 
the indrpcndcncc of thtl Bench dc~f~~ls on the 
indt~pcndt~nce of the legal profthssion. 

One of the charartcristirs of our Itagal system 
is t,hc itltimatt, connrction be~nwtt the Rcnch 
and thcx Rar. The *Judges art’ mew wl~o have 
passed a large portion of their lives in tlw world 
of practical affairs and havt* won rtaspect there. 
The common experienct> and training nnittb the 
Bench and Bar in an understanding of each other 
which would 1~ difficult to ofjtain if their fn~- 
fessional lives were spfwt in different cartxtbrs. 
This co-operation between Bench and Bar is of 
6he utmost, importanctb for thtl working of ow 
system. 
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Today t’he Canadian Bar Association is play- 
in& a vital role in the selection of our Judges. 
\\ e flaw a national committee on the judiciary. 
Every Province in Canada is represented on the 
Committcr f)g a dist,inguished lawyer who, by 
taking apptjintment to the Committee, clisclaims 
any judicial amf)itions. Since its formation some 
f’our or five years ago, the Minister of ,Justice 
has referred t’o the Committee names of persons 
who the Government is considering appointing 
to the Bench. The Committee. after careful in- 
vestigation. reports f)ack to t,he Minister of 
Justice as to n.hether a particular individual is 
not qualified. qualified, or highly qualified. 

This system is working very well. Almost 
\\3thout exception, the Government, has accepted 
the Committee’s views and has not’ appoint,ed a 
f)tirson IVIIO has failed to pass the scrutiny and 
iissesstnt>nt of the leaders of the legal profession. 
Jf t hc legal profession wpre to 1~1 controlled by 
thtb Govcrntnt~nt. the *Judges of the future would 
not I~avc~ to f~ass the test of approval )Jy inde- 
ptltitfent and t~xpt~ricticrd lawyers. 

Let 1-hc~rc f)tk no Inisundrrstantli~~g as to the 
Ilasis of our ofqosition to Bill 250 or similar 
It$slation. \2’hat the Bar of Canada is concerned 
\\it Ii is the control of the legal profession by 
Govt7nmrnt. \Vf, rt~cognise. ho\vever, that there 
is WII ohligation on thr profession to account. 
\\‘ts do not, object to legislation providing a 
itic~cfianisni I)!- which the puf)lic fjrcomcs full) 
infortnt~d as to tfltx mantit’r in \r,hich the Icgal 
s~sttwl antl. in particular. Ihr ia\\ \‘t’rs. art’ 
f’bnctic~ning. \\‘ti fully supflort the pllhc‘s right 
to know. 

In this connt~ction we agree with the Lan 
Society Act: of 1970, passed f)y the Ontario 
Legislat,ure. That’ provides for a body known as 
the Law Society Council. \\hosc obligation is to 
consider the manner in which the mennl)t~rs of 
the I’pper Canada Law Societ? are discharging 
their obligations to the puh11c and p~~titA1~ 
matters affecting the legal profession as a whoft~. 
‘I’lic Lt. Governor appoints nine persons to that 
council \\.ho are not lawyers. The Council reports 
t\virtx a year to the Lt. Governor-in-Councif. \\‘c 
don’t of),jtxct to this and wc n-clcomc~ pnf)lic 
participation in this matinr~r. 

\\‘e are doing similar t’liings in th proftwion 
ourselves cfiiitc apart) from any legal obligation. 
For example. in the committee T’re rnt~ntioned. 
formed to study the jurisdiction of the Sllpretne 
Court of Canada. and to come up with rtxcom- 
mentfations affecting t,liis most important Court. 
wt. Ilaw at tfle request of the Donncr Canadian 
I~outidation appointed a non-lawyer to the com- 
tnittre-Mr Sorman Smit.h. the editor of the 
Ottcrrrw .Jownnl and recently President of Cana- 
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dian Press. We recognise that if the Canadian So I return to the exhortation, “Let’s Kill All 
Bar Association is going to be making recom- The Lawyers” urged by ,Jack Cade and his 
mendations affecting the highest Court in the friends in Herwy VI. A fen. scenes later they 
land the public has a right to know the basis were dead, victims of the violence resulting 
upon which these recommendations are being from their attempt to crrxatcs n sorirty Gthont 
made and to hav-ch an outside point of vie\\ I;1yvcrs. 
represented in t’hc dclibcrations leading up to 
the rccommendat,ions. ‘1’1~ Canadian Har =\sso- So uly ~nessagf~ is. don’t kill all the la\~gcrs. 
ciation and the Lalv Societies of Canada have no Don’t kill the inclc~pendcncc of the legal pro- 
desire to be secret societirs engaging in rites of fession-and don’t jeopardise the> independcncc 
black magic. of our .Jndgcas. 

PUBLIC AND PRIVATE MORALITY 

Ln 1957, the Keport of fhr C’onzr~tiftw on 
Ho~nlo.sexuul Oj@ces ard Pmrtitutim stated 
what the Wolf&den Committccb bc~lic~\rtl to be 
the function of the criminal law. csperially as it 
concerned homosexualit)y and prostitution. 

“In this field, its function. as w SW it, is 
to preserve public order and dcct~nc>~, to 
protect the citizen from what is offensive 
or injurious, and to provide sufficient safix- 
guards against exploitation and corruption of 
others, particularly those n.ho are especially 
vulnerable because they are young. weak in 
mind or body, inexperienced. or in a statr of 
special physical, official. 01’ (~(~onomir th- 
pendence.” (a) 

Aiplying this $nciplr to Ilortlosc~sualit’y, the> 
recommended that homosrxltal I)ehaviour be- 
tween consenting adults in priratc should no 
longer be a criminal offence. For 

“Unless a deliberate attempt is to be made 
1)s society, act’ing through the agem>: of the 
law. to equate the sphere of crimcb with t’hat 
of sin, there must remain a realm of private 
morality and immorality which is. in brief and 
crude terms, not the law’s business. To say 
this is not to condom or cnconrapc~ private 
immorality.” (b) 

In 1958, Lord Patrick Devlin gave the second 
Maccabean Lecture in .Jurisprudence of t,he 
British Academy. Thr title of the lecture \vas 
Morals and the Crinrid Law. Devlin \\.as not 
happy with the reasons the \Volf(lnden Com- 
mittee put forward in recommending the re- 
moval of homosexual acts I)etVWn consmting 

adults as a criminal offence. Sf~ithcr was he 
happy with tllfb C~onimittc~c~‘s distinction h&wren 
public and privatca morality. In his essay, he 
poses thrco questions, the correct answers to 
\\~hich hf. belicvcs \\ill give> a more adequate 
distinction Iwtwfwi crimch a11t1 sin, pi~hlic and 
private moralit>.. ‘I%(~ qu(~stions ill’<‘: 

(I ) Has society the right to pass judgment, at 
all on matt’ers of morals! Ought there, in 
other words. to bc a publir morality, or 
are morals al\\~>~ ii matter for private 
judgment! 

(2) If society Iins the right to pass jitdgmcnt. 
has it also the> right to ils(x the, wcxapon of 
tlic la\\. to cltiforc+r it! 

(3) If so, ought it to llsc that \v~apon in all 
cases or only in some: and. if only in some: 
on what principles should it distinguish? (c) 

It is important for us to keep these questions 
separate as 1 think there, are times when Devlin 
confuses them. and this has resulted in some of 
his critics attacking him a little unjustly. 

Devlin’s ans\ver to the first’ cluclstion is “yes.” 
Society does have the right. in principle at 
least. to make morality a public matter. How- 
ever, Devlin’s justification is 1)~. no means clear. 
His main argument for societv’s right in principle 
to be concerned with morality is based on his 
concept of society. For him. society means a 
community of ideas, for Gthotlt shared ideas 011 

politics, morals and ethics. no society can exist. 
When these shared ideas are thrratened~ then 
society’s existence is also threatened: 

“An establishrd morality is as nc1cessar.v as 
good government to the \\.elfare of society. 
Societies disintegrate from \vithin more frc- 
qiiently than they are broken up 1)~ cxttarnal 
pressures. There is disintegration \\,hen no 
common morality is nl~rvctl and history 



shou s that the looseuiug of‘ moral bonds is 
often the first stage of disintegration, so that 
society is justified in taking the same steps 
to preserve its moral code as it does to preserve 
its government and other essential institut- 
ions.” (cl) 
\Vhat dots it mean to sag. that society should 

cease to exist)? It seems to me that thcrc are 
at least three possible ways which are relevant. 
Firstly, a society could cease to exist as would 
be the case if enough atom bombs were dropped 
on it. Secondly, a society could disintegrat,e in 
the sense t,hat’ its inhabit,ants lverc all shipped 
off to othrr countries and the land rc-demarcated 
in a similar \~a\’ tlia,t Europe was changed 
follo\ving \I’orld War 1, Thirdly, a society could 
change: its nature in some fundamental \\-a?. 
Example of‘ this third possil)ility \\.onld IJC if 111 
Sc\v Zealand. institutions such as parliamentary 
dcmocrac), or ino~q+mio~~s marriage wcr(’ 
changed for something inherently different. .If 
this happencsd. then our soricty could be said 
to liacc~ ccast~l to t,sist. ‘l’h~~sc,‘institutions arc 
f’undamcntal. bccausc~ in our history, they have 
developed in such a \vay enabling people to live 
t,ogether in a type of life ~~hereby thev can 
satisf:v certain important human needs. l’his is 
not to say that they arc c3sclntial for a differc~nt 
society. kcithcr is this to say that our prcscnt 
forms of these institutions are in no riced of 
criticism or modification. But it does mean that 
certain institutions cannot bc drastically chanyed 
\vit,liout a c~ot.l.c,spoutliti~ c~hanpc~ in tlir natuw 

of our so&+>.. II is tl,i,< 1 hir~l pf~ssil)ilit~~ \\.hich 
conccrIis I)(bv lin. 

But is a conlnloll moralit 1. csssential for the 
preservation of tlrcw illstitutic,ns! If’ Dcrlin is 
clairniup that ali>. deviation from th(> acccptcd 
moralit!, til r’ca tct~ th(l ctxistcancc> of socit+Jr as a 
matter of Wlpirical fact. tlicn he is historicall! 
inaccurate. Professor Hart in his book LUW. 
ISbert!/. a& ilrlo~alif~~ says that: 

.‘?;o rcputablr historian has maintained this 
t IiChib. and t Irerc~ is ind& much cvitl(bnrc, 
against it. -1s a proJ)osition of fact it is cntitlcd 
to no morr Icspect than Emperor .Justinian’s 
statfmeut that liomosc~s~ialit~~ \\.a8 tlw cause 
of c~~l~tllc~\l”lic~s.” (u) 

(d) ibitl.. 11. 13. 
(e) ibid., 11. 50. 

ultimately give way. Ah historical thtiscs, t,hcse 
similes are misleading and inaccurate. 

However, Devlin’s justification for the right 
of society in principle to be concerned with the 
morality of its citizens could be interpreted 
(Hart claims) in a more extreme way. The 
statement that any immorality threatens the 
existence of socictx could be a necessary truth 
claim, because Devhn gives no historical evidence 
for his position. But if we interpret Devlin in 
this way, then society becomes identical with 
its moralit’y at any given moment. And if there 
is even the smallest change in that morality: th(>n 
another society comes into existence in place: 
of t’he previous society. This is, of course, dis- 
torting thr word “society” almost beyond 
recognition. So this second possible interpreta- 
tion of Drvlin’s attempted justification is dealing 
\vith something 01s~ than what \vr normally call 
society, and renders it unacceptable. 

In a footnote (p. 13) Dcvlin replies to Hart 
I,y saying that. lie did not assert that, al/!/ 
dcviatlon from a society’s shared morality 
threatens its cxistencc, but that any deviat,ion 
is capable of this threat, and thcrcfore cannot 
be put beyond the law. It non. seems that Devlin 
is asserting that it is not the case that ally 
tlcviation in fact thrratcns the existcnco of 
society, and ljy implicat.ion, that the single 
seamless web and dyke similes arc inaccurate. 
What 1 take Devlin to be saying is that any 
particular deviation has the logical possibility 
of threatening society‘s oxistcncc. If  Dovlin is 
claiming this, thc~ 1 cannot, sf>f’ ho\\, 011~: can 
tlisagrc~c~ with him. For in anothf)r societji, 
differrnt from ours it is possible that such 
activities, as. say, homosexual behaviour, do 
constitute a real threat to society’s sxistence. 
It is logicall,v possil)Ie that any deviation could 
be a threat. and therefore one cannot deny the 
authorities the logical possibility of legislating 
against such a deviation. 

This conclusion is onr that Hart would also 
aprre \\itli. In his Co7rce$ 01 Lalc* he states that: 

“Rtflf~ction on some very obvious genera- 
lisations-indeed truisms concerning human 
nature and the world in which men live. show 
that) as long as thcsc hold good. t Iwrc arc 
certain rules of conduct which ar1.y social 
organisation must contain if it is to he viable. 
Such rules do constitute a common element 
in t’hc la\\. and convent)ional moralit#y of all 
societies which have progressed to the point) 
\\harr thcsc arc distinguished as different 
forms of social control.” (f) 

I f  both Devlin and Hart agree that there must 
be some kind of public morality, why the con- 



fusion and disagreement on Devlin’s justification 
for this? It is because I think Devlin confused 
the first question he posed himself with the other 
two questions. For while it is logically possible 
that any deviation could be a threat, it is also 
logically possible that any such deviation from 
a shared morality could not be a threat t,o 
society’s existence. Just as we can envisage a 
society where any deviation from the shared 
morality constitutes a threat, so we can envisage 
a society where any deviation does not constitute 
a threat. Moreover, there is a distinction between 
a deviation being a threat and a deviation 
causing substantial harm. 

It could be conceded that homosexual be- 
haviour is a threat to the family group, yet this 
does not commit one to saying that homosexual 
acts actually do harm the family,. Hence the 
answer to Devlin’s first quest’ion IS IIO help in 
practice in drawing the line betw,een crime and 
sin, though he appears to think that somehow 
it does influence this practical question. 

So society has the right! in principle at least, 
to pass judgment on the morality of its citizens. 
Has it then the right to use the weapon of the 
law to enforce it! Again, Devlin would give an 
affirmative answer, for he wants to say that 
society is justified in taking the same steps to 
preserve it’s shared morality as it does to preserve 
its government and other essential institutions, 
It does not matter if this common morality is 
not acceptable to anyone outside of the society. 
It, does not matter even if this common morality 
is unjust. All that matt,ers is that it is co1nmo111y 
accepted. To use Devlin’s ow.11 words: 

“What is important is not the quality of 
the creed but the st’rength of the belief in it. 
The enemy of society is not error but in- 
difference.” (g) 
Both Hart and F. M’. M. McEXea disagree 

with Devlin on this point, for such an argu- 
ment would justify the continued existence of 
such regimes as Hitler’s Germany, and Vorstw’s 

South Africa. McElrea st’ates t,hat: 
“In the international scene, the short- 

comings of Devlin’s position are best illum- 
inated and most, distressing What holds 
true for the individual in societv holds true 
also for the individual nation in international 
society-neither has the unlimited right to 
self-preservation at the expense of others.” (h) 

This, 1 think, is a fair criticism, but it does 
not thereby mean that society has no right to 
use the weapon of the law to enforce its shared 
morality. It just means that the quality of the 
creed is more important than Devlin would 
allow. Though at times it may be hard to 
maintain the distinction, there is an important 
difference between what the majority of indi- 
viduals in a society th&le is essential for pre- 
serving a society, and what is essential for main- 
taining a society’s existence. Hence, where this 
shared morality is essential for the continuation 
of the society, where it exists for the betterment 
of its citizens (leaving open the question of how 
one decides what is better), and where this 
morality is accepted by the majority (in order 
to keep the law in respect and t’hereby enforce- 
able) then I think the authorities have the right 
to enforce t,he shared morality, though this need 
not necessarily involve punishment or retri- 
bution. 

In the light of such qualifications, 1 think 
Devlin’s third question should be reformulated 
to read “What principle or principles should one 
use to demarcate the morality which is essential 
for the existence and improvement of society?” 
Devlin would reject as an adequate answer to this 
question the utilitarian principle. 

Devlin begins the justification of his rejection 
of the utilitarian position by7 maintaining that 
English law has never worked on such a principle: 

“if thr criminal law were to be reformed 
so as to eliminate from it’ evcryt,hing that was 
not designed to prcservc t hc order and decent) 
or to protect its citizens (including the pro- 
t’ect’ion of youth from corruption) it would 
orcr’turn a fundamental principle. It would 
also rnd il nunll)cr of Specific crimes. Eutha- 
nasia or the killing of another at his own 
request’, suicide, attempted suicide and suicide 
pacts, duelling. abortlion, incest between 
brother and sister. are all acts which can be 
done in private and without offence to others, 
and need not involve tbc corruption or cx- 
ploitation of others.” 
In criticisul. Graham Hughc~s points out that 

since Devlin wrote his lecture. lmth suicide and 
attemptctl suicLitlc% ha\-c t,ccn iibolishc~d in Kritain 
as criminal offcticcs. ‘Ihe exaniplcs mentioned b!, 
Devlin, says Hughes. ~IY all the suljjects of keen 
debates. “‘IO nicntion tllc4r prcsenct~ in the 
criminal la\\. as ;I rcljuttal of the utilitarian 
position is thus not a tcnatllc aryutnent .” 
l’rofessor Hart quotes Mill’s principle: that JIOS- 

siblc cnforcemrnt of moralit,y is only justitied 
when harm to others is involved. Hart extends 
this principle to include paternalism, w.here this 



r\nd this “harm to others” is chiefly physical 
harm. (1 t is not, relevant here to discuss whether 
nevlin is correct in his interpret.ation of Mill.) 

D(Lvlitl lwliwcs that this is nnacceptahle 
I ,ec~allsr (,f’ an iiiadequat~ notion of society. 
Socit~ty ran Iw stwi rib nwcssary for the indl- 
ritluai. a kwnelit rather than a hindrance. Social 
institutions can he said in some sense to exist, 
for t’he furt,herancc of the individual’s welfare. 
Of’ wurw. these social institutions require im- 
pwwncnt. Mill thought. Ikrlin says, that im- 
lwovtmtwt \\.iih lwst achit~v(~tl t Iirough discussion 
wit1 t~xptGnicnt But for Dwliri, fteedom is not 
alwolutc but onl~~ wlatiw. Freedom is not a good 
iu itwlf: UT Iwliert~ it t’o 1~: good because out of 
tiwdotn sttms mow good than had. Freedom of 
thought) and ;iCtkJn rnrlst ]w fdatiVe to th 

hlth of’ sockty. ant1 only soc*ic%y can judge 
\I llitt is Iwtwfi&l to it or not. its thtw is no 
0thc.r. 1 t.ilttttli\l 10 which tlic* cl~wstion can Iw 
sul)mitlc~tl. 

l’hcw arch ot her rt~asons \\,hy Mill’s principle 
is irrlpt~rft*ct (sricll its tlw point tllal mental and 
niwal ha131 wn lw ,jrist its fatal its physical lk~rin 
to an itltlivitlual) hut lkrlin’s lwic disagwe- 
merit conctwis his notion of society. Briefly 
statcyl, Dthvlin sees society as a means of assist- 
ing the individual: anti Mill (as intwpreted I)? 
Devlin) wpartls socic‘t>r as ii tllwat to tht, 
individual. 

I t liinli this illtt,i’pr’c,tntiotl of l)clvlin’s Iins 
milch to cotnnitw~l it. Social institutions iii soinc’ 
form or atiotliw iiw iitwssay if’ p~~~pl~~ iw to 
live tog&her \\itliont complete disordw. \\‘hile 
thcrc \\.ill lw occasions when thtw institutions 
,$-ill limit tlir individual’s frcwAoiii. I thiuli 
certain wstrictions I~~voiltl thaw ~itlrwat~d 1)~ 
Mill are ncw~ksar~~ ii sock+>, is to f~~iwtio~i 
adequately. 

Howevc~~. like Mill. Dcrliu csapgwatc~tl the 
tlwsis to tlw point of comn~ittin~ wrors of’ jndg- 
nirnt. This is wm vtyv clrady in Tkvlin’s 

iltls\\w to tlw qwstion “Ho\\. does otl(’ tlwidc 
\\.hat is the minimum amount ofmorul rc~sl riction 
twwssarv for tlw wll-lwing of socict\.?“. that 
is. \\,liat’ is the lwst 1~rocc~tlrll*c~ fi)r dc+Ttnini. t: 
the public morality! 

Ikvlin maintains that the> roinnion nlor*alit~ 
is \vhat cvcr> “rc~isonal~lc mall” Iwlicrc~s -it i’s 
tlw view point of the man in 1lw street. or thr 
man in tlw Clapham omnibus-it is the standard 
of’t lw right-niiiirlcd man”, it is \vlint tlw ninn in 
tlw jury box should dccidc. 

This position has drnwtt fiww witicism. 
CIrallam Hughrs says: 

“Hero is MI overt rcjcction of rationalit~~ 
startliyg in its frnttknws . . . Tlw lcpislato~ 
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cannot he wiser than he is, but he does not 
have to be as stupid as the stomach of the 
man in the street.” (I) 
Professor Wollheim maintains that Devlin 

excludes “what it has been the triumph of 
civilisation to establish: the taming of conscience 
by reason.” Professor Hart asks if the rational 
judgment of men who have studied moral 
questions and pondered long on what the 
answers ought t,o be, is to be blown aside by a 
gust of popular morality compounded of a!J the 
irrational prejudices and emotions of the man 
in the street. In New Zealand, a survey under- 
taken by the Political Science Department of 
the Victoria Universit,y of Wellington in 1963, 
showed that 60 percent of New Zealanders ap- 
proved of flogging. If  reason is to play no part 
in discerning right from wrong, then it is difficult 
to see how any just progress can be made. 

Though Devlin’s critics have voiced their 
opposition firmly, and have, interpreted him 
most unfavourably, .I think their position is 
justified, if that is what he meant. But is that 
what he meant? Again, I think Dcvlin’s position 
is ambiguous. His phrase “the man in the 
Clapham omnibus” suggests that common 
morality should he determined merely by 
counting heads. However, his expression “the 
man in the jury box” does not indicate a snap 
judgment, but a decision reached only after 
argument. instruction, and deliberation. Though 
this procedure, if taken literally, could allo\\ 
twelve persons of little or no rational conduct 
to determine what is to be the common morality 
of society. I think this type of approach is a fair 
one, and what actually happens in practice. In 
formulating legislation, I think the legislators 
should heed expert opinion as well as the re- 
action of the general public. As Basil Mitchell 
notes, it is bad t)o pass laws which do not com- 
mand the respect of most reasonable people who 
are subject’ to them. 

It is not exactly clear where Devlin stands 
concerning this ambiguity, though I gain the 
impre$lon at, times that he favours “the man 
in the Clapham omnibus” approach. However, 
even if he prefers the jury box type procedure, 
and even if he is aware of the ambiguity (which 
is not clear either), he has nobodp but himself 
to blame for the way the majority of his critics 
have interpreted him. 

Although Devlin has argued (in my opinion, 
incorrectly) that the government has the right 
to legislate against behaviour which may possibly 
__- 

(I) G. Hughes, op. tit; pp. 198. 200. 
(m) P. Drvlin, op. rit; p. 102. 
(n) ibitl.. p. 17. 

threaten society’s existence, and the right to em- 
ploy the weapon of the law against such be- 
haviour, he does not believe that the law should 
thereby be automatically used against deviant 
behaviour. There are times when t)here must be 
consideration for t)he individual in the name of 
freedom: 

“What 1 mean by striking it, (the right, 
balance) in favour of freedom, is that the 
question to be asked in each case is ‘How 
much authority is necessary?’ and not ‘How 
much liberty is t,o be conceded?’ ” (m) 

I think that what Devlin means is that although 
the authorities have the right (in his opinion) 
to legislate against behaviour which could 
possibly harm society in some important way, 
they should not exercise t’his right automatically, 
but only when there are reasonable grounds t,o 
show that, the particular activit,,v does constit,utr 
a real harm to society. 

This means that there can be no single formula 
to decide the division between crime and sin; 
as the Wolfenden Committee believed. Instead, 
Devlin suggests four guiding principles t,o be 
used by legislators when attempting to dis- 
tinguish between public and private morality: 

(I ) There must, be toleration of the maximum 
freedom consistent) with the integrity of 
society. 

(2) The limits of tolerance shift,. 
(3) As far as possible. private behaviour 

should be respected. 
(4) The la\\, is concerned with the minimum, 

not the maximum performance. 
As concerns (l), Devlin writes: 

“Those who are dissatisfied with the present 
law on homosexuality often say that the 
opponents of reform are swayed simply by 
disgust, if t#hat were so it would be wrong, 
but I do not think one can ignore disgust if ie 
is deeply felt and not manufactured. Its 
presence is a good indication that the bounds 
of toleration are bring reached.” (n) 

Now there is some point to this. Wittgenstein, 
when talking about, the jllstification for obeying 
a rule, states: 

“If T have exhausted the justifications T 
have reached bedrock. and my spade is t*urned 
Then I am inclined to say ‘This is simply. 
what T do’.” (0) 

But as McElrea mentions, it would be better to 
call this non-rational rather than irrational. 
Moreover, I do not think this is as important 
as Devlin seems to think: T remain unconvinced 
about intolerance, indignation, and disgust,: 
being the forces behind the moral law. 
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BLOOD TESTS AND PATERNITY 

What type of civil case is likely to lead to an 
application for blood tests? One thinks of affilia- 
tion proceedings in Magistrates’ Courts: blood 
tests may help the complainant (the mother) by 
providing corroborative evidence-often other- 
wise hard to come by-or they may help the 
defendant, proving that he could not be the 
father of the child. Or in divorce proceedings, 
tests could be used to support allegations of 
adultery, to disprove paternity or to show that 
a person treated as a child of the family is not 
necessarily such a child (see T (H) v. T (8) 
[1971] 1 All E.R. 590). Or blood tests could be 
used to prove or disprove that X., who claims 
to be entitled to share in Y .‘s estate, falls within 
the category of beneficiaries in the contemplation 
of the testator or settler or within the provisions 
of relevant statutes. 

Two facts are well established about blood 
tests in relation to paternity. First, such a test 
can show that a particular man can??ot be the 
father of child C. Secondly, a test is incapable 
of proving positively that another man is the 
father of that child. But this is not all. Blood 
tests can further show. that a particular man 
could be the father of child C. and (in the case 
of some rare blood quality) that this is true of 
only one man in a million of the male population 
of Western Europe. As it is not usually a question 
of finding the one man in a million who could 

be C.‘x father: even a much more common 
atfinity of blood characteristics may produce 
evidence well worth consideration. 

When it is known that C. is the child of one 
of two given men: even a result showing that 
one of them, in common with, say, 25 percent 
of the men in Western Europe, could be the 
father of C. is worth having--provided that the 
same cannot, also 1:e said of the other. 

There are further limits to the use and usrful- 
ness of blood tests, some non-medical, others 
medical. 

The Law Commission in their report, blood 
Tests and Proof qf Putel vi/g Cow. (ISo. 16) 
found no religious body which objected to the 
removal of a sample of blood from one of its ad- 
herents. Nor: it seems, are there more than a 
very few cases where the taking of blood samples 
might involve danger to health. It has bcrn 
shown that with proper care blood +amplea may 
be taken even from haemophiliacs without 
danger to health. The medical practitioner ap- 
pointed to take the blood sample (“the sampler”) 

For other comment, see [1968] N.Z.L.J. 
201; ]1969] N.Z.L.J. 667; [1970] N.Z.L.J. 
42, 327; [19711 N.Z.L.J. 71, 469. 

may however decide not to proceed. He will not 
e.g., take a sample from a subject who has, 
within the past three months had a blood t’rans- 
fusion, since this may produce misleading re- 
sults. He may possibly decide not to take one 
from a subject who has been given blood plasma 
within that time. He will, of course, also respect 
a reftisa’l by any party or by those in charge 
of any party. I f  he decides not to take a sample 
from one party, he will probably not sample the 
others either. In the majority of cases a complete 
set is needed. 

Though refusal wit8hout adequate explanation 
may lead the Court to draw adverse inferences, 
a party who has little to hope from the result 
of a blood test may decide to save himself the 
trouble of submitting to a test. With any luck, 
he may come before a Court which does not 
place too much weight on his refusal. 

An even less honourable way out of taking a 
blood test may occur to some parties: to arrange 
for the wrong person to be tested. To satisfy 
the parties, it is advisable for them to identify 
one another, or for their legal adviser to identify 
them, in as many cases as possible. 

The test itself falls into two parts: (i) taking 
a blood sample from each subject, and (ii) 
analysing and comparing the samples. (For the 
sake of simplicity each person tested is in this 
article referred to as “the subject” and “he”) 
Only the first part can be conducted separately 
for ‘individual subjects. lndeed the regulations 
provide that the sampler should take one blood 
sample at a time-probably about 5 mls. or a 
teaspoonful-put it into a container, mark the 
label on the containt~r with the subject’s name 
and the tlatr. ,sipn the label and get thta subject 
also to sign it. Only~ when he has completed this 
procedure does he go on to take a sample from 
the next subject. Unless the label is likely to 
come off, or further blood is likely to be added 
later-both remote possibilities-this procedure 
would seem quite adequate. 

The set of three blood samples (of mother, 
child and possible father) are analysed by a 
serologist. In many cases the subjects will have 



prol~ak~lt: than not’) t,hat the husband was in fact’ 
the f’athcr bccauae it \vould be very unlikely 
t ktat’ the \vif’e had hapl)encd to cotnnnt adultery 
\vith the one man in a thousand who could have 
supplied this uncommon characteristic. And if 
it appeared that only one man in a hundred or 
one man in ten could hare bern the father, if 
tht: husband was not: that’ miglrt go sotno way 
towards tnal:itig it proktal&~ that t IIt: huslmrld 

\vas the father. Such an inference ought8 not to 
kte lightly drawn, but it should not, be ruled out”. 
hSLEY E. \TI(‘KE:RS if1 th NP/t’ h!/’ .~07M/d. 

-. 

Duty Solicitors 
‘l’h~ first “duty solicitor ” s;c+c~tttt~ itt ali English 

hlagistrat~‘s (Lntrt ~itlcd at IGistol after running 
fi)r tltt, month of May, with c~xprcssiorts of 
okttimistn and satisfbc*tiott ott tlrc> part 01’ t 110~ 
t~c~spotisil~l~~ for it. 

I+ut*tccqi solicitors \vcr(~ it~volvc:tk ii) tlics (‘s- 
pcrimcnt on a voluttarJ- I)asis, thr tirst itour or ho 
of clacli rtiornitly I)citrp spent iii i 111: ccfls inter- 
vic\\.iflg ktrisotiers Irclfi)rc! thcbJ, apktcarecl in Coirrl 
I nti~rtnatioti \\.as ol)tainc~tl \\hiclt could I)(% of 
ussistancc to the Court itt malting decisions coti- 
cernir~~ hail and this w’as provided to tklc: Court 
irr \r.rtttng. Atlvicca \\.a~ availal)kta t,o other p~sotts 
otil~~ through tlicb officc~ of tlits clerk of the Court 
untk this was rarckj~ u&--six h&g r&:rru~ti to 
tltcl duty. solicitor out of‘ a total of’54 dofitndatits. 
If t lie sch~rnc~ \r’ere to IX Ijut on a p~~rrriancnt. 
I basis fiou~e~~c~r jt might \\,ell I)<: t~xtt~tldrd to allow 
iw~.wtd no1 it) c*ttstotk~~ tl) approaclt the, tlrtt) 
+c)lioitor tlirc~ctl>~. 

Jkr Kicliartl J)(Lttt. a Bristol solicitor rc~spott- 
hi t)I(t for orga.nising the scl~c~ttic~~ and to \\hom wc 
arcs itttl(~l)tc~d for this sut)jcct, is rcporttd to have 
felt that it tl~~mott~tratctl a real need for such a 
>ot.vic(~. particularly for defendants in custody. 
‘1’1~ inarticulate. unrcprcscnted defcndattt parti- 
cularly was not at such a disadvantage as he 
\\-o~~ltl have Ijecn without8 the scheme. Mr H. M. 
.Rra~,. clc~l; to t hc Bristol Magistrates: said t)hat 
t I)(’ si(:li(~~ lratl savctd the Clourt’s titnc on 
s;cq~~al occasions k,y assisting defendants in 
tlt6dinlr ho\~ to plead and k);\. providing in- 
k’orti~atiF)tr ~onc~c~rniti~ k)risotit~rs iti cllstotl?~. 

The Hand of Friendship-l+oru Cakifitrttia 
COIHCS ~lie II(~I\ 5 that all narcotics officers, plain- 
cl0thes policctiit~ti and members of the securit~~ 
ht+rvic(’ will g(At a cash discount on the admission 
priws to student activitks at De Artza College. 
The Student Council unanimously approved the 
20 percent reduction for “agents who shon 
proper identification”. 
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THE RIGHT TO BE SILENT 

The Kat5ional Council for Civil Liberties in 
Britain have issued a rrport entitled “Civil 
Liberties and Judgc>s’ Rulc~s” at the same mom- 
ent of time as the Conservative Central Office 
issued a report called “The Conviction of 
the Guilty” written by the chairman and 
vicfwhairman of the criminal la\\- srtb-comm- 
ittec of the Socicly of Conser~ativc Lawyers. 
Both reports are unanimous in calling for 
reform of the Judges’ Rules. The Conservative 
Lawyers comment that the rules are an obstacle 
t,o justice f’rotn the honest policeman’s point of 
viw\- artd a f:acadra to tlw dishonwt~. ‘I’hc SCCI, 
sa)r t hut th(, rules in’(’ inath~quatc~. auihiguous 
and Icqiiir~~ \vriting in terms \vhich arc cl(~arl~ 
understood IJY both the general public and la\\, 
enforcement officers. The t,wo reports diEer in 
their objcct)s and in their roco~llmeadations. ‘l’hc 
KCCL art’ conc~~rncd to rtrongtlicn thr rights of 
the individual against authority and believe that 
“the current high powered attack on the rights 
of the defendant mav be a preliminary to an 
attack on the whole iury system and on rights 
such as thr right of appeal”. The Conservatirc 
Lau.yrrs are concerned “to ensure t)hat, more 
frequently than happens at present, the guilt! 
are convicted”. It is not therefore surprising 
that t,heir recolntllc~udatiol~s differ widely. Whrrr~ 
tjtie t u’o reports mt:ct head on is on t hc right of’au 
accusrd to r(\tnain siknt. ;\t t hc InonWnt t 11~ 
law is that the prosecutor ma>’ not comment 
adversely on the defendants failrlrr toyo into the 
witness box but tlw *Judge may do so. Ser. 
save in very excrptional circunistarlccxs. can an). 
infercncc 1~ drawn from t IW failure of an 
accused at a police statiolt or eale\t.herc to give 
any explanation or disclaimer when told that 
someone rlsa had made an accusation against 
him: Hall 1’. R. 1 l971] 1 \\‘.L.K. “98. Thr> 
Conservative La\vyc~ rccommrnd that the 
prosecutor as well as the Judge should be free 
to comment on tjhc defendant’s failure to go into 
the witness IJOX. The,17 also rccommcnd that the 
police should Iyarn a suspect at t hc polices stat ion 
that, failure to give any explanation or ans\\ (1~ 
could be held against him at his trial. I f  no 

explanation or disclaimer is fort,hcoming t hc 
prosecut,or and the Judge, \\ oultl thc>n IJP frclct to 
make adverse comment. 7%~ SC(‘l, ~~~~~t~itnf~~tfl 
contrariwise that the present right to silcncc 
must be maintained, that no inference should be 
drawn from silence, and that a defendant who 
rutIs the risk of’ atltagottisitlg a jt1t.y 1)~ his dc- 

meanour, at’titudc or views must have the right 
not to give evidence. The Conservative La\\.yers 
swm to make the better case. L~ttdoul,tedIy t,oo 
tnan~: guilty defendants arc’ acquitted, not to 
mention the unquantifiable number of guilty 
persons who are not brought to trial for lack of 
evidence. ‘l’hc XCCL do not appear to recognise 
that this in itself is a threat to civil liberty. All 
crimes, particularly violent crimes, necessarily 
involve a gross infringement of the victim’s civil 
liberty, and any improvement in t,he la\v to help 
to secure the conviction of the critninal which at 
the> same time smm~~s an atlrqnatt~ sitf(~puard for 
t hr irinocc*nt must Iw ~~rlror~wcl. ‘l’hv (Yost- 
scrvat ivf> I,au~~-fw wuJgnisf* t,lif~ tlatigwa iii- 
vol~d in curtailing the right to bc silent, and 
recommended that only admissions actually 
signed 1)~ the def(lndant, shonld 1)~ allowetl at, 
the trial unltxs!: a properly prov(kd tapcl rcbcortling 
of thr infCrvi(l\\. with a c~c~rtitit~tl tratiscripf cau 1~ 
produced. They GUI\, Ilo\ve~t~l.2 t~f: criticised for 
not considering \r,hether the suspect at the station 
should have access to a solicitor. Instead they 
recommend the Lord Cl~a~~ccllor‘s TIcpartmr~nt 
to consider tht: feasibility of‘ stidfiig a system 
\\4lcrein there is judicial supervision of the 
interrogation of a suspect. This would surely 
involve the fwatiott of’ an artti,v of’ stiprntliaries 
(tllct?. olJ,jt%ct to la!, jiisticzcts f’rIlfillitlp this f’l~iic- 
tion). \\71wrc~ \\~oultl alI 1 II< .‘( 5% t stipc,tidii\l,ic,s ~oine 
~iwm! \Youltl it not Iw ~m~iiml~lr for t 11r rules 
to Iw f’rar~icd to give a srisp(,ct accesti lo a solicitor 
at an!. tiuic aritl to ~~rovitl~~ that no adverse 
conclusion can I\(* clrawn from llis silvnw Ii111ws 
thr police arv at)lcl to j)ro\.( t Iiat the suspwt was 
first given the right to have> a holicitor present 
if he wished! Let us hope the Criminal Law 

Revision Committcxc,. \vho a~‘c lwlic~vcd to be 
currctitl~~ c~sarninin~ thus situation. ilrt tIl)lr to 
suggwt a prartiral soliitiort. ‘l’li~~ ~~oliw tw411iw 

help in their fight to secure that conviction of the 
criminal. ‘1’11~~ innocent need greater protection 
against al~us~s of polio powf~t’s t IjaIl t IIf> prfwnt 
rwl~~s l)ro\~itlf~. ?‘/rcfl ,Y0/i~i/o,,.~ ./ocl/~i/rl/. 

Make Laws not Laughs-- .-\clcrr~. it I(wbtlg 
t(blcvisioll l)c~rsonalit~~. a t’ari~ous St*ol)olitan 
singtlr of “traditiottal and f~xcfwivt4y scwti- 
mental songs”, ancl ItalJr’s best known football 
referee are all swking election to the Italian 
pwlinmcmt . 


