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SMALL CLAIMS : THINKING AGAIN 

In the past weeks a medium-sized law firm 
in Auckland has been handling, inter alia, the 
affairs of two clients who are each involved in 
disputes over monies payable under contracts 
for service. 

In both instances the sums involved do not 
exceed $140. Both clients wish to recover the 
money they believe is owed ‘them and the law on 
the matters in dispute seems to support their 
position, Yet both have been advised to settle 
for less, perhaps only for half their claims. This 
advice has been given in the clients’ interest; 
even if their claims are successfully litigated 
with costs awarded them, their likely legal fees 
~~111 make their victories academic. 

In the area of small claims in contract and 
tort, “the main field of injustice,” as Lord 
Devlin has commented, “is not litigation but 
non-litigation” (a). Whatever the merits of the 
claims, many are frustrated by their non- 
economic character. The legal work that is re- 
quired may simply cost more than the claim is 
worth. Below $150 a firm of solicitors is 
likely ‘to advise against pressing the claim, on 
the grounds that the costs of recovery-or 
defence of a claim-will be greater than the 
actual sum involved. Anyone m practice knows 
this is the case, and it seems that the problem is 
growing more acute. 

Perhaps this is because the volume of com- 
mercial business, particularly credit transactions, 
has increased greatly in the last 30 years. This 
phenomenon, together with increasing inciden- 
tal cos’ts of legal services such as rental over- 
heads and salaries, has prepared ‘the way for 
debt collection agencies that process large num- 
bers of claims for business creditors. The large 
volume of debt-collection work from retail 
traders indicates an adjustment by the com- 

mercial world to routinise Court recovery pro- 
cedures to their advantage, but what about the 
consumer with a complaint arising out of the 
same retail transaction? This same transaction 
may plausibly involve many vitiating elements 
prejudicial to the retailer under ‘the law of con- 
tract or tort, yet it invariably spawns actions 
based solely on the recovery of liquidated debts. 

The New Zealand situation, although some- 
what devoid of statistical analysis in ,this area, 
suggests a parallel with the English experience 
outlined in the UK Consumer Council’s publi- 
cation “Justice Out of Reach”, which was pub- 
lished in 1970. The study indicated that the 
English equivalent of our Magistrates’ Courts 
are used overwhelmingly by credit retailers. 
Seventy-one and a-half percent of the total sum- 
monses in a random survey in 1968 in six 
County Courts were claims by firms against in- 
dividuals for goods or services. By way of con- 
trast, the study uncovered not ‘one individual 
suing a firm on a cause of action arising out of 
the same kind of consumer transaction. One 
of the most interesting findings was that in 64 
percent of the cases where a defence or counbter- 
claim was filed the action was subsequently 
withdrawn. This may reflect the usual tendency 
of opposing solicitors to come to settlement, but 
the striking absence of judgment to creditors 
where the debtor ‘takes legal advice is note- 
worthy. 

It is not only at the recovery stage of ordinary 
or default actions that the imbalance is felt. 
Much recent consumer legislation, as well as 
older statutes such as the Sale of Goods Act, are 
textbook exercises unless the remedies provided 
can be obtained sufficiently simply and cheaply 

(a) New Society ( 1967), 29 March. 
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to make them really effective. The problems 
in essence are two: the costs of solicitors which 
make bringing or defending an action for a 
small sum uneconomic, and the complication 
and formality of the process of the Magistrate’s 
Court. 

One possible solution is the establishment of 
tribunals to handle small claims quickly and 
cheaply, relying on expedition and informality. 
Overseas jurisdictions in Canada and the United 
States of America (for example, in Ontario and 
in New York State) have small claims Courts 
which possess low-figure jurisdictional ceilings 
for liquidated claims. These systems rely upon 
simple procedure, arbitrators, and limited classes 
of plaintiffs; eg, no bodies corporate, money- 
lenders, or insurers. In some jurisdictions these 
tribunals are characterised by finality of judg- 
ment (appeals only by way of case stated on a 
point of law) and by prohibition of legal repre- 
sentation. The ‘tribunal Judges are largely free 
from the strictures of adjectival law, and en- 
forcement procedures are intended to be simpli- 
fied to enable the layman to attend to them 
himself. 

Since 1970 a scheme in Manchester has pro- 
vided a pilot project in Britain for arbitration 
of small claims; the basic distinguishing feature 
between it and North American schemes is the 
alternative open to defendants to choose not to 
be bound by the arbitrator’s decision. This 
element of voluntariness has not achieved uni- 
versal confidence in the experiment. 

Even a forum where justice is quick, cheap, 
and where lawyers are redundant can lose its 
attraction if we are only concerned with making 
substantive legal remedies as unencumbered as 
possible. Far from becoming the “little man’s 
Court”, overseas experience shows a strong ten- 
dency for regular commercial litigants to use 
small claims Courts as cheap debt-collecting 
mechanisms. Of course, one way to avoid this 
result is to stipulate that any New Zealand sys- 
tem must exclude corporate claimants, private 
moneylenders, and insurers. This argument is 
advanced in ‘order to make the process less in- 
timidating to a litigant who might otherwise 
face “seaSoned regulars” as his opponents. Yet 
the strong argument against this approach must 
be that a debt is a debt, due and owing regard- 
less of ‘the legal personality of the creditor. A 
more plausible and commercially sensible 

(b) See Ison, “Small Claims" (1972) 32 MLR 18. 
(c) F D O’Flynn, “Small Claims Courts”, 3rd Busi- 

ness Law Symposium, Legal Research Foundation, 
University of Auckland, 1973. 

objection to excluding corporate claimants is 
the prevalence of the small family company in 
New Zealand. The vast majority of our limited 
liability companies are modestly capitalised and 
exist primarily for certain taxation benefits. Is 
it fair--or logical-to exclude the local grocer 
from small claims remedies because of his cor- 
porate status? In my submission it cannot be, 
and the result would be a great injustice to mar- 
ginal business people. 

An alternative suggestion-which has distinct 
advantages of simplicity and brevity-is to 
abolish altogether Court proceedings for re- 
covery of small debts arising out of retail trans- 
actions(b) . The principal ‘arguments in favour 
of this proposal centre on ‘the following: 

( 1) The enforcement of default judgments 
without inquiry into the substantive issues of 
each claim has amounted in effect to the judicial 
sanction of high pressure selling and thoughtless 
expansion of credit sales. 

(2) Court judgment against debtors is in any 
event increasingly less useful ,to creditors in com- 
parison with repossession of goods or issuing an 
adverse credit rating. 

(3) An inability to enforce small debts would 
result in greater care in the granting of credit. 
It should be noted that the proposal does not 
envisage ,the abolition of ordinary proceedings 
to enforce debts incurred through money lend- 
ing; a prospective purchaser could still buy 
what he did not have the immediate money for 
-in event of default it is obviously not a retail 
debt. Reducing the expansion of retail credit, it 
is Iargued, would result in less social harm; eg, 
garnishment ‘orders on marginal wage earners. 

(4) In any event the likelihmood of creating a 
small claims system where purchasers’ rights can 
be given full effect is far too distant. Legislation 
may prohibit certain selling practices but many 
statutory prohibitions ‘are not and cannot be en- 
forced. By making small debts incurred by 
doubtful practices unenforceable some 
peripheral and unethical activities luring pur- 
chasers into credit tangles may be eliminated. 

These proposals of Professor Ison envisage 
the retention of claims for cash loans and for 
payment of services. Yet only in conjunction 
with a system more fluid than any we have yet 
experienced to handle the remaining small 
claims does Professor Ison see any possibility for 
real parity of seller and buyer in their access 
to legal remedies for vitiating elements in con- 
tracts, or for tortious acts ‘occurring by and 
through the transaction. 
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A Small Claims Court for New Zealand 

The reader should take the opportunity of 
examining ‘the proposals for a small claims 
Court of the Consumer Institute which are ten- 
tatively offered in volume 82 of Consumer 
(1972). The preliminary suggestions of Mr F 
D O’Flynn QC(c), who has conducted a Parlia- 
mentary inquiry into ‘the small claims question, 
deserves closer scrutiny. He takes the view that: 

(1) The tribunal must be limited to customer 
complaints, with some discretion to small unin- 
corporated businesses or traders to bring a cer- 
tain number of claims over ‘a given period. This 
is necessary, he ‘thinks, to prevent the tribunal 
from becoming a debt-collection agency. 

(2) The adversary system must be put aside 
in favour of any investigatory role ‘by the Judge 
without any onus of proof on either party. 
Many of ,the procedural niceties of natural jus- 
tice would be abandoned, including, it seems, 
the principle of audi alteram partem which 
would be sacrificed in certain circumstances. 

(3) Additionally : oral claims would be 
allowed; default judgments within the small 
claims limits would Ibe abolished; practising 
lawyers representing either side would be pro- 
hibited; the hours of the tribunal would be 
flexible to be more readily accessible to working 
complainants; some circumstances would admit 
instant justice decided by onLthe-spot adjudica- 
tion; no right of appeal except on the most 
important questions of law; and generally a pro- 
cedure as informal as possible with arbitrators 
chosen from a panel of practising lawyers. 

The premise behind his suggestions is that the 
vast majority of commercial ‘transactions arise 
in the small claims area, and that equality of 
parties to a dispute can be achieved procedurally 
where it is now only substantively assured. 
However, it would appear that the inarticulate 
premise is that cheapness, rapidity, and sim- 
plicity will make this procedural equality more 
likely. P S Atiyah (in his Sale of Goods at p 
116) has noted that “the expense and trouble of 
litigation are so great that ,the average con- 
sumer gets no protection from the buyers’ civil 
remedies”. The question remains, however, 
whether these tribunals, expected shsortly in 
some form or other in New Zealand, will 
guarantee the aggrieved consumer his remedy. 
It is my submission that the problems small 
claims Courts are designed to avoid are in- 

(n) “Small Claims Collection” [1973] NZLJ 57. 
(e) See J R Gerard, Small Claims Courts for New 

Zealand, LLB (Hons), dissertion, 1972. 

herent in any Court system for claims of ‘this 
sort, and that they are an inevitable outcome 
of commercial activity: for “unless great care is 
taken in framing the rules under which they are 
to operate, these . . . Courts or tribunals soon 
become agencies for mass debt collection, just as 
ordinary inferior civil ‘Courts have done” (d) . 

The limitations pro’posed by Mr O’F’lynn in 
order to ensure that these difficulties are avoided 
have been canvassed above but they are uncon- 
vincing. Unless the tribunal is created without 
apology as a special-interest consumer vehicle 
our small trading entities will experience injus- 
tice. Is a small family company as plaintiff- 
purchaser to have ‘the advantage of expeditious 
procedure and quick judgment while the in- 
dividual seller must rely on the ordinary Courts? 
Special interest provisions in areas of general 
law have never sat particularly well with our 
jurists. I f  justice is seen as speedier, cheaper 
and more accessible in one tribunal than an- 
other, ,then I am unable <to see why all classes 
of litigants sh’ould not be able to avail ‘them- 
selves of the better procedure. Arbitrary distinc- 
tions between classes of litigants may portend 
“tribunal shopping” as creditors try ‘to fit ‘them- 
selves into the small claims jurisdiction, perhaps 
by simply assigning their debts to individual 
persons. 

Referring again to the “very careful formu- 
lation of small claims Tribunals” it becomes 
apparent that present proposals seem ‘to demand 
much for their success. Both Mr O’Flynn and 
Professor Ison pay much attention to procedural 
details, all of which are designed to make ‘the 
tribunal more accessible to claimants. There is 
much stress on keeping out the influence of the 
adversary system, eliminating traditional pro- 
cedural safeguards, and encouraging unortho- 
dox judicial activity. 

Professor Ison has at least seen the necessity 
in a small claims system to abolish debt-collec- 
tion agencies if corporate creditors are to be ad- 
mitted as litigants. Overseas experience with 
commercial recovery attempts is that large 
claimants return to using collection agencies if 
the small claims Courts are not helpful to them. 
Additionally, the need for wide publicity of the 
scheme is stresed by small claims enthusiasts as 
well as the need, in the urban New Zealand 
context, to prepare necessary documentation in 
different languages. Above all, a complete de- 
parture from the ordinary ‘Courts is insisted 
upon, as procedure and form are regarded as 
ossifying influences(e) . 

It is not so clear from the proposals how the 
class of actions, as we1 las the class of litigants, 
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is to be determined. Proposals like O’Flynn’s or 
Ison’s speak of “most” contract or tort actions, 
having liquidated sums as the basis for claims. 
What is to be left out? .4n intentional tort such 
as false imprisonment may involve quite a low 
quantum but it frequently turns on a point of 
real merit and deserves adjudication just as 
much, if not more, than a small claims wrangle. 
How ;‘ar is she principle of de minimus non 
curat lex going to be applied? Many tort and 
contract casw involve difficult questions of 
proof, but is the law of evidence suddenly to 
become “inoperative” at a fixed claim figure 
below which we substitute (even more than we 
do now) the vagaries of judicial temperament in 
an “investigatory” system T Admittedly, certain 
statutes, such as the Domestic Proceedings Act 
1968, permit the Court to consider evidence 
that might otherwise be inadmissible but it is 
submitted that this is a piece of legislation con- 
cerned with a special interest area lvhere the 
effect of substantive law is less crucial. 

Bef,ore we throw Wily, Sim and Cross out 
the window, it might be worth Lvhile to consider 
not a scheme which abolishes lawyers, but 
guarantees their services. Not access to Courts, 
but access to solicitors. It may be necessary in 
special interest law such as industrial relations 
to emphasise lay assessors and to ban lawyers 
from appearing before tribunals, as in s 30 (4) 
of the Industrial Relations Act 1973(f). In this 
field the law is not substantive as to the merits 
of competing claims but merely procedural. This 
is emphatically not the case with small claims. 

If  legal representation and advice with small 
claims is guaranteed (perhaps by some form of 
maximum-figure legal insurance), the merits, 
rather than the economics, of each claim might 
then receive the attention it deserves. The 
essential problem with the existing system is 
that at a certain point not very low in money 
terms the costs of a lawyer exceed the value of 
the claim. Mr C R Connard of the Auckland 
Law School has suggested a scheme where a 
certain maximum amount of legal services insur- 
ance, perhaps no more than $100 anually, would 

(f) Section 30 (4) : ‘I. . no barrister or solicitor 
who holds a practising certificate . . . whether he is 
acting under a power of attorney or otherwise, shall, 
except with the consent of all the parties,. be allowed 
to appear or be heard before the Commisston” 

(g) See the comments of Mr Justice Mahon in 
f19741 NZLJ 224. 

(h) B A Moulton, “The Persecution and Intimida- 
tion of the Low-income Litigant as Performed by the 
Small Claims Court in California”, (1969) 2 1 Stan- 
ford L Rev 1657. 

be available ‘to every citizen, with a restriction 
on the number of small claims he could prose- 
cute. While this is only a preliminary sugges- 
tion, it has the merit of retaining guaranteed 
legal expertise rather than evicting lawyers from 
the Court in the name of economy. 

To be sure, there are other difficulties with 
our ordinary Courts, most particularly with en- 
forcement. Writs of execution, charging and 
garnishee orders, imprisonment for debt pro- 
cedings: they are a procedural muddle where 
luck and intricacy more ‘than logic may deter- 
mine whether a successful litigant recovers. It 
is noteworthy that the small claims proposals 
are silent as to how enforcement will be im- 
proved under a small claims system. After all, 
present recovery procedures were devised as an 
improvement ‘to private redress, and I cannot 
imagine that we want a return to the anarchy 
of self-help remedies. Yet the silence in the 
small claims proposals concerning enforcement 
leaves me wondering whether I should not read 
up on how to “wage my law” and other curios 
from the days of Runnymede. 

The insistence upon limiting appeals from 
small claims ,tribunals seems unnecessary. Exces- 
sive litigation over small amounts is usually dis- 
couraged by the economics of the situation, and 
this deterrant would still operate against dis- 
satisfied litigants at the small claims level. The 
proposals to jettison the adversary system and 
the procedural basis of the ordinary Courts is 
exciting at first blush but the investigatory or 
inquisitional system presents many potential 
abuses(g) . The adversary system may indeed 
involve preparation in secret on each side as 
well as a rehash of ,the matter again at trial 
and this is admittedly a trebling of effort. Yet 
doesn’t this offer more likelihood that all the 
issues will be aired? Overseas experience in- 
dicates that small claims Judges can become 
arbitrary, even whimsical, and petty-minded(h) . 

There remains finally an uneasy feeling that 
many small claims remain unprosecuted not so 
much because of alienation from the legal sys- 
tem but because there is a willingness to absorb 
some losses without active complaint. Legal 
aid is available for the kind of actions small 
claims tribunals would decide, but ‘the 1974 
annual report of ‘the Legal Aid Board shows 
that more ,than 90 percent of all applications 
were connected with domestic proceedings. 
Again, the experience ‘of the North Kensington 
Neighbourhood Law Centre, a successful com- 
munity effort in a poor London area, is instruc- 
tive: in 1973 only 6 percent of ‘the total case- 



19 November 197sC THE NE\\’ ZEALAND LAW JOURNAL vii 

Tkgit!i~?S 
secuntyandconfidence. 

When Rembrandt painted the Niqht Watch over 
three centuries ago, the concept of group security 
and confidence was alreadv an ancient tradition. 
Today the group concept is even more valid than 
ever; collective strength being a tangrble safeguard 
to economic uncertainties. 

Our Group -Associated Group Holdings Lrmited 
- is based upon he proved !raditrons of mutual 
strength. Currently many thousands of New 
Zealanders hold debenture stock or shares rn 
Associated Grou Holdings Ltd. Major institutional 
shareholders P inc ude Associated Securities Limited 
which is one of the top forty companies rn Australia, 
and the Commercial Union Assurance Comoanv 
Limited one of the largest insurance groups in’the 
world. 

Associated Group Holdings Ltd has shareholder 
funds exceeding $8 million and total assets of more 
than $34 million, making our group one of the 
largest finance houses in New Zealand. 

Like any group. leadership is of the utmost 
importance. As an Indication of our expertise, AGH 
last year recorded a net profit after tax of almost $1 
milhon. 

Part of our group philosophy is an Insistence on 
Ihe safety factor of diversification. Within our group 
are 4 mator companies, each a viable entity. Thus 
diversity - as opoosed to overcommitment in anv 
one sector - helps provide the security and ’ 
confidence which we believe an investor deserves. 

AGH Finance Ltd orovides funds for aaricultural. 
industrial and commercial activities such as leasmg. 
lease-back, commercial bill discountina. exoort 
finance, bridging and mortgage loans.-As well, the 
company offers a complete range of consumer 

finance services; hire purchase and leasing 
agreements, personal loans and mortgages, 

AGH Insurances Ltd specialises in the insurance 
of motor vehicles, marine hulls, caravans as well as 
all forms of life and health cover - endowment, 
whole life etc. 

AGH lnvestmenls Lfd our group’s philosophy of 
safety and security through diversification is 
reflected in its broad interests, such as ownership of 
the modern fully licensed 70 room Abel Tasman 
Hotel in Wellington, Kirk Motors (Auckland) Limited 
one of New Zealand’s largest Chrysler franchise 
holders, Mason Struthers Limited, the 100 year old 
chain of Christchurch hardware and home appliance 
retailers, and a 50% shareholding in the rapidly 

e 
rowing and developing Cooks New Zealand Wine 
ompany Ltd. 

AGH Developments Lld is actrve in all types of 
property development, both residentral and 
industrial. Some of its rejects include a large 
shopping complex. a 4 a ” acre hght Industrial 
development, several high class residential 
subdivisions and two large developments specially 
designed for heavier industry. In addition, the 
comoanv builds and leases factories and 
warehouses. 

The result is a solid grouping based firmly on 
traditional values of mutual strength, financial 
expertise, and astute diversification. 

We invite you to visit your local Associated 
Group Holdings Ltd office. We have branches and 
agencies throughout New Zealand. Or wrote directly 
to Associated Group Holdings Ltd. P 0. Box 3254, 
Auckland, 1. We will be pleased to send to you a 
copy of our last annual report and balance sheet 
together with any other information required by you 

There5 a place in the group 
for you. 

Associated Group Holdings Ltd 



THY NEW ZEALAND LAW JOURNAL 19 .November 1974 

We’ve been aroun 
sinceISSSandwe’l1 
here in 2083 too! 

0 CONTINUITY OF SERVICE 

0 PROVEN RELIABILITY 

0 SKILLED PERSONAL ATTENTION 

0 EXPERIENCED STAFF 

0 NATIONAL COVERAGE 

0 REGULAR AUDIT 

0 WIDE INVESTMENT FACILITIES 

l FAMILY SOLICITOR RETAINED 

A Complete Trustee Service for you 
and your clients 

A Member 01 the 

South 
British 
Group 
TRUSTEESHIP 

LIFE ASSURANCE 
INVESTMENTS 
GENERAL INSURANCE 

South British GuardianBust 
3803 A 

THE NEW ZEALAND RED CROSS SOCIETY (INC.) 

+ 
The Red Cross is born of a desire to bring assistance to those in need without discrimination as to nationality, 
race, religious beliefs? class or political opinions. As one of 121 National Societies throughout the world, the 
N.Z. Red Cross Society actively pursues a welfare role through its voluntary members, working from Kaitaia 
to the Bluff. Included among its activities are: 

* The establishment and training of N.Z. Disaster Relief Teams, equipped with Landrovers and communi- 
cations and rescue equipment, to act in times of disasters, both nationally and internationally. 

* Meals on Wheels. 
* Hospital services. 
jr Blood Bank assistance. 
* First Aid and Home Nursing training. 
* The training and development of youth. 
* Welfare services in the home and in aid of those in need. 

The N.Z. Red Cross Society’s assistance internationally is widespread and varied. Among its projects: 
* Immediate financial and material assistance in times of disaster overseas. 
* The sponsorship of Medical Teams in disaster areas as, for example, Ethiopia. 
* Field Force Officers working with New Zealand troops overseas. 
* A scholarship for the training in New Zealand of nurses from Asia or the South Pacific. 
* Civilian relief activities in South Vietnam. 
* Assistance in up-grading health services and standards of living in the Pacific by training personnel in 

New Zealand and on the job, and by material assistance. 
The ever-increasing work of the New Zealand Red Cross Society is financed by public support and by legacies 
and bequests. 

NEW ZEALAND RED CROSS SOCIETY (INC.), 
RED CROSS HOUSE, 14 HILL STREET, P.O. Box 12-140, 

WELLINGTON, 1. 
-- 
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load was connected with consumer problems(i) . 
The debate on small claims Courts is no 

longer so academic. In its report to the Minister 
o’f Justice presented on 1 July 1974, the Com- 
mittee on ICourt Business chaired by Mr Justice 
Speight specifically advocated the introduction 
of small claims tribunals after further specialised 
study. This proposal is endorsed by the New 
Zealand Law Society which in its final sub- 
missions to this Committee said: “An obvious 
first step in restructuring our Courts would be 
the creation of a small claims Court.” In ad- 
dition, the submissions sugegsted that: “As far 
as the person to preside over these Courts is 
concerned the Society takes the view that 
lawyers with their ‘training are best equipped 
to perform this function” (j) . 

Although it may be too late to reject the 
small cIaims Court, or perhaps far too early 
to advocate the provision of legal services as a 
free welfare right in small claims cases, the 
latter alternative does deserve some thought. 
Much of the disdain toward Court procedure 
in small cIaims proposaIs stems from impatience 
with the present system that effectively denies 
justice to small claimants. Yet procedures have 
been devised over many years to see that judicial 
determination remains fair at all stages to all 
parties. It is sometimes forgotten ‘that the 
Magistrate’s Court was designed to be the 
People’s Court of this country, and s 59 of the 
Magistrates’ Courts Act 1948, the “equity and 
good conscience” section, still has possibilities. 
It enables the Magistrate ,to take a broad, 
commonsense view of the question before him 
and to take into account the moral and equit- 
able rights of the litigants: see James v  Crockett 
[ 19201 GLR 368. The section has been used to 
assess the effect of ‘the parties’ conduct in the 
matter before the Court; see Newling v  Le 
Fevre (1952) 7 MCD 477. Section 59 operates 
with respect to sums claimed that are not above 
$200. Certainly the procedural encrustations in 
the Magistrate’s Court are daunting but nelv 
Magistrate’s Court Regulations promise a speed- 
ing up of the interlocutory stages. 

In conclusion, I would merely wish to stress 
that ‘our existing Court machinery, coupled with 
a scheme guaranteeing lawyers’ services, could 
go very far toward meeting #the criticism of the 
present small claims situation. The law applied 

(i) Annual Report of the North Kennington Neigh- 
bourhood Law Centre (1974). 

(j) Submissions by the New Zealand Law Society 
to the Special Committee on Court Business, 27 June 
1974. 

in all claims is the same substantive law, irre- 
spective of quantum, and every effort would be 
made to keep the people who know the law 
where they belong: inside the Courtroom, pro- 
viding the litigants with the best advice they 
have to offer. 

J C CLAD 

CORRESPONDENCE 

Sir, 

Adoption Consents 

I would like to draw the attention of practitioners 
who deal with the taking of adoption consents to 
one aspect which was recently brought home in a 
recent case which I was involved in. In that case the 
natural mother (unmarried) had signed a consent and 
the supporting affidavit (which was in the old form) 
and these papers, along with the application papers 
have been filed in the Magistrate’s Court. After a 
request had been made by me for an affidavit in the 
new form, the solicitors who took the consent advised 
that the natural mother had instructed them to make 
an application to withdraw same. At the hearing of 
that application it was agreed that the only basis on 
which the Magistrate would grant her application 
was if he was satisfied that no full consent had been 
given. Giving her evidence, the natural mother 
stated that she was, at the time she signed her con- 
sent papers, under the impression that she had 6 
months to change her mind after she signed the 
papers. Apparently this impression had been given to 
her by a nursing sister in the hospital. She did agree 
that nothing the Department of Social Welfare had 
said nor the solicitor taking her consent had created 
that impression in her mind. 

The Magistrate granted her application and stated 
that in his view, no proper consent had been given, 
in view of the fact that the girl had been under the 
imuression that she had a neriod to chance her mind 
when she signed the consent papers. He said that 
although the solicitor and the Department of Social 
Welfare had not created such impression, it was also 
true that nothing had been said which brought home 
to her the true aosition. He also uointed out that 
there was nothing on the consent form either which 
caused her to query her earlier belief. He also felt it 
quite a common belief by persons that the 6 months’ 
waiting period between the interim and the final 
order was given to enable the natural mother a chance 
to change her mind if she desired to do so. 

Accordingly, to avoid any future repetition of this 
situation, perhaps practitioners may well think it 
desirable when taking consents to add a warning to 
the effect that once given the consent cannot be with- 
clphI;;tor at least there is no time allowed for change 

Yours faithfully, 

P L THOMAS, 
Taupo. 
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SECTION 108 

In the continuing struggle with the Land 
and Income Tax Act 1954, a further attempt 
has been made to reword the offending s 108. 
The following revised version \vas introduced 
in the House on 1 October last: 

Agreements purporting to alter incidence of taxa- 
tion to be void-( 1) The principal Act is hereby 
amended by repealing section 108 (as amended by 
section 16 ( 1) of the Land and Income Tax Act (No 
2) 1968), and substituting the following section: 

“108 (1) Every arrangement made or entered into, 
whether before or after the commencement of this 
Act, shall be absolutely void as against the Commis- 
sioner for income tax purposes if and to the extent 
that, directly or indirectly,- 

“(a) Its purpose or effect is tax avoidance; or 
“(b) Where it has 2 or more purposes or effects, 

one of its purposes or effects (not being a 
merely incidental purpose or effect) is tax 
avoidance, whether or not any other or others 
of its purposes or effects relate to, or are 
referable to, ordinary business or family deal- 
ings,- 

whether or not any person affected by that arrange- 
ment is a party thereto. 

“(2) Where an arrangement is void in accordance 
with subsection ( 1) of this section, the assessable 
income and the non-assessable income of any person 
affected by that arrangement shall be adjusted in such 
manner as the Commissioner considers appropriate so 
as to counteract any tax advantage obtained by that 
person from or under that arrangement, and, without 
limiting the generality of the foregoing provisions of 
this subsection, the Commissioner may have regard to 
such income as, in his opinion. either- - , 

“(a) 

“(b) 

incXk 
income 

That person would have, or might be ex- 
pected to have, or would in all likelihood 
have, derived if that arrangement had not 
been made or entered into; or 
That person would have derived if he had 
been entitled to the benefit of all income, or 
of such part thereof as the Commissioner 
considers proper, derived by any other person 
or persons as a result of that arrangement. 

Where any income is included in the assessable 
or, as the case may be, in the non-assessable ,A1 m 
of any person pursuant to subsection (2) ot 

this section, then, for the purposes of this Act, that 
income shall be deemed to have been derived by that 
person and shall be deemed not to have been derived 
by any other person. 

“(4) Without limiting the generality of the fore- 
going provisions of this section, it is hereby declared 
that where, in any income year, any person sells or 
otherwise disposes of any shares in any company 
under an arrangement (being an arrangement of the 
kind referred to in subsection ( 1) of this section) 
under which that person receives, or is credited with, 
or there is dealt with on his behalf, any consideration 

YET AGAIN 

(whether in money or money’s worth) for that sale 
or other disposal, being consideration the whole or, as 
the case may be, a part of which, in the opinion of 
the Commissioner, represents, or 1s equivalent to, or 
is in substitution for, any amount which! if that 
arrangement had not been made or entered mto, that 
person would have derived or would derive, o,r might 
be expected to have derived or to derive, or in all 
likelihood would have derived or would derive, as 
income by way of dividends in that income year, or 
in any subsequent income year or years, whether in 
one sum in any of those years or otherwise howsoever, 
an amount equal to the value of that consideration or, 
as the case may be, of that part of that consideration 
shall be deemed to be a dividend derived by that 
person in that first-mentioned income year. 

“(5) Where any arrangement has been made or 
entered into before the 1st day of October 1974 and 
the Commissioner is satisfied, in respect of that 
arrangement or, as the case may be, in respect of a 
part of that arrangement, that the terms or conditions 
of that arrangement or, as the case may be, of that 
part (being legally binding terms or conditions which 
were agreed upon in writing before that date) prevent 
the discontinuance of that arrangement or, as the 
case may be, of that part, the following provisions 
shall apply- 

“(a) 

“PI So long as the said subsections ( 1) to (4) of 
this section are not applied with respect to 
that arrangement or, as the case may be, 
with respect to that part in accordance with 
paragraph (a) of this subsection, the section 
for which this section was substituted by 
section 8 of the Land and Income Tax 
Amendment Act (No 2) 1974 shall, notwith- 
standing the repeal thereof by the said section 
8, be deemed to remain in full force and 
effect in relation to that arrangement or, as 
the case may be, in relation to that part. 
For the purposes of this section- “(6) 

“ ‘Arrangement’ means any contract, agreement, 
plan, or understanding (whether enforceable or 
unenforceable) including all steps and trans- 
actions by which it is carried into effect: 

“ ‘Liability’ includes a potential. or prospective 
liability in respect of future income: 

“ ‘Tax avoidance’ includes- 
“(a) Directly or indirectly altering the in- 

cidence of any income tax: 
“(b) Directly or indirectly relieving any per- 

son from liability to pay income tax: 
“(c) Directly or indirectly avoiding, reduc- 

ing, or postponing any liability to income tax.” 

Subsections (1) to (4) of this section shall 
not be applied with respect of that arrange- 
ment or, as the case may be, with respect to 
that part so long as that arrangement or, as 
the case may be, that part is so prevented 
from being discontinued and is continued 
strictly in accordance with the requirements 
of the aforementioned terms or conditions 
thereof; and 



19 .Nowmber 1974 THE Nmv ZEALAND LAW JOURNAI, 

TRIBUTES TO SIR KENNETH GRESSON 

511 

On Friday 11 October a special sitting of 
the Supreme Court honoured the late Sir Ken- 
neth Gresson, first President of the permanent 
Court of Appeal, who died recently at Christ- 
church. On the Bench with the Chief Justice, 
Sir Richard Wild, were two Presidents of the 
Court of Appeal, Sir Alexander Turner and Sir 
Thaddeus McCarthy, Sir Clifford Richmond, 
Sir Owen Woodhouse., Sir Alec Haslam, Sir 
Douglas Hutchison, Mr Justice Roper and Mr 
Justice Quilliam. 

Addressing the assembly of relatives and 
practitioners, Sir Richard Wild said: 

“We assemble this morning to pay our tribute 
to the life and service of the Rt Hon Sir Ken- 
neth Gresson, KBE, who died peacefully in his 
sleep at Christchurch on Sunday evening at the 
age of 83. 

“I speak not only for the Judges of the Court 
of Appeal and of the Supreme Court who sit 
with me, but also for our other brethren who 
are not able to be present. With us, as you see, 
are retired Judges in the persons of ‘the Rt Hon 
Sir Alexander Turner and the Hon Sir Douglas 
Hutchison. The Rt Hon Sir Alfred North, the 
Hon Sir David Smith and the Hon Sir George 
McGregor have specially asked to be associated 
with our tribute. Each of those I have named 
served at one time or another as a brother 
Judge with Sir Kenneth. 

“The service to the law in New Zealand by 
the Gresson family, of which Sir Kenneth was 
so proud, goes back 117 years to 1857 when his 
grandfather was appointed the first Judge to 
sit in the Province of Canterbury. Sir Kenneth 
himself was born in Christchurch. As a young 
man not long out of school, where he had been 
Head Prefect, he went off to World War I 
in the Main Body of the First NZEF, and as 
an officer in the infantry he had the distinction 
of taking part in the gallant landing at Gallipoli, 
vvhere he was severely wounded. On his return 
to Christchurch he began his practice, with 
which, during the ensuing 30 years, he managed 
to combine an impressive range of service to 
the profession and to the community. For many 
years he lectured in law at Canterbury College: 
he was a member of the Council of Legal 
Education, and an examiner for the University 
of New Zealand. Ultimately he became Dean 

of the Faculty of Law at his own College. To 
the Church of England he gave devoted service 
in many capacities, culminating in his appoint- 
ment as Chancellor of the Diocese ‘of Christ- 
church. He served as a member of the Council 
of the Canterbury District Law Society and was 
elected President for the year 1937. 

“His professional practice lay mainly in the 
field of equity and trust work in which he earned 
a high reputation. In one charitable ,trust case 
he was paid a rare compliment when his writ- 
ten submissions were so entirely adopted that 
they are found in the Law Reports as virtually 
the whole judgment of the Court. It was no 
surprise that when, in 1937, Mr Mason set up 
the original Law Revision Committee, K M 
Gresson was one of the practitioners first ap- 
pointed. In ‘that Committee, which worked 
quietly and assiduously until there was an elabo- 
rate reorganisation in recent years, and whose 
contribution to wise reform was perhaps never 
fully recognised, Gresson played a very active 
part for over 10 years. One notable piece of 
legislation for which he personally deserves much 
of the credit was the Law Reform (Testamen- 
tary Promises) Act 1944, an enactment as novel 
and scarcely less important than the Family 
Protection Act which also had been a New 
Zealand invention. 

“Appointment to the bench of the Supreme 
Court came in 1947 and the new Judge moved 
to Wellington to begin his judicial service. 
Despite his background he proved to be no 
mere academic and his work quickly won the 
admiration of the profession in this city and 
the neighbouring circuits. In due course when, 
at the Law Conference in Christchurch 10 years 
later the Attorney-General announced the in- 
tended establishment of a permanent Court of 
Appeal and the inevitable speculation about 
appointments broke out in the profession and 
no doubt on the Bench there was, 1 think, gene- 
ral agreement that Mr Justice Gresson was the 
right man to become the first President. And 
so he did, assuming office with the inception of 
the Court in February 1958. He retired from 
office on reaching the statutory retiring age in 
July 1963. 

“Even the passing of 11 years is perhaps too 
short a period to justify a true assessment of 
Sir Kenneth’s qualities and services as a Judge 
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but some points may, I think, be made. He was 
thorough and he was sound, at his best perhaps 
in the field that had always most attracted him. 
The reports contain notable judgments that he 
wrote-for example, on family protection and 
trusts. Despite the appearances of his back- 
ground he was by no means conservative in his 
approach to legal problems. Indeed he was to a 
degree unpredictable - as witness the contrast 
between, on the one hand, his dissent in Corbett 
v  Social Security Commission [ 19621 NZLR 
878 where in a landmark decision the majority 
in our Court of Appeal anticipated the higher 
English Courts in refusing to follow the House 
of Lords on the question of Crown privilege, 
and, on the other hand, his judgment in In re 
Lolita [ 19611 NZLR 542 where, again dissent- 
ing, he took a liberal and advanced view of a 
novel which today, I suppose, would hardly raise 
an eyebrow. That judgment brought him some 
fame at home and overseas and not only with 
lawyers, and it led directly to the appointment 
in his retirement which put him, as he liked to 

say, “in charge of Indecent Publications” as the 
first Chairman of that Tribunal. 

“In Court he wasted no time but, despite an 
apparent abruptness, was always courteous. He 
was a compassionate and understanding trial 
Judge. Some of ,the sentences he passed which 
seemed at the time to be too lenient proved in 
the end to have been soundly based. In banco 
wcrk, and later in the Court of Appeal, he was 
a very patient listener, with an exceptional 
ability to capture the pith of an argument in a 
succinct and graphic phrase, garnished often by 
a flash of enlightening humour. He had an 
occasional bark but there was no bite. 

“In his make-up there were some contra- 
dictions: the terseness of his oral expression was 
to be compared with the discursiveness of some 
of his written judgments. An outward personal 
modesty concealed a strong self-confidence and 
awareness of the dignity of his office. It was 
that characteristic which led to his ultimate 
achievement-appointment to the Privy Council, 
the story of which can, I think, properly be 
told without the slightest disrespect because it 
illustrates the man. Towards the end of his 
Presidency the notion of sitting on the Judicial 
Cmommittee occurred ‘to him. It was typical of 
him that, the idea conceived, he put it straight 
into action. Not for him sidling approaches or 
hints to others. He wrote direct to the Lord 
Chancellor saying that it would be a matter of 
gratification to him to complete his judicial 
career by joining the Judicial Committee. 
Though I doubt if Sir Kenneth ever knew it, 

the request came straight back, of course, to 
New Zealand because appointments are made 
by the Queen and in ‘this matter she acts only 
on the advice of her New Zealand Ministers. 
But the objective was duly attained and Sir 
Kenneth sat in London for two law terms in 
1963. It was a pity that the appointment came 
so late, for our highest Court is no place for 
men beyond retirement. But the distinction was 
entirely appropriate and well merited and Sir 
Kenneth’s contribution-the first by a New 
Zealand Judge for nearly 50 years-was grate- 
fully accepted and acknowledged by the Lord 
Chancellor. 

“Sir Kenneth was a very human man. Like 
others who grow older-and it is not confined ‘to 
Judges-he had his idiosyncracies, and there 
will be many who will retain glimpses of him 
as we knew him: doing the rounds of an official 
cocktail party with Lady Gresson at his coat- 
tails: making his one-man protest in refusing to 
attend the ceremonial opening of Parliament be- 
cause he thought the Judges had been slighted 
in being placed in a new position; insisting ‘that 
the President of the new Court of Appeal should 
receive appropriate recognition in the honours 
list; shuffling along the Quay in his retirement 
with his shopping bag; delighting in walking his 
grandchildren round Hagley Park. All this re- 
flected a staunch and kindly man for whom we 
had admiration and affection, and above all 
respect. 

“In the history of the law of New Zealand Sir 
Kenneth will be remembered as the first Presi- 
dent of the Court of Appeal. Through the 
merits and devotion of him and his brethren in 
that first five years the foundations were well 
and truly laid and a high example set for the 
future. By the quality of its judgments the 
Court quickly won respect in judicial and 
academic circles overseas. By the despatch ‘of 
its work it set a standard which could not be 
bettered anywhere. A very large part of the 
credit belongs to Sir Kenneth Gresson. 

“For his long and invaluable service to our 
community of the law we express our profound 
gratitude: to his daughter and his son and their 
families we tender our respectful sympathy.” 

The Attorney-General, Dr Marty1 Finlay QC, 
said that he was honoured to speak on behalf 
of the Government, at an assembly gathered to 
mourn the passing, and pay respects to the 
memory, of Mr Justice K M Gresson. 

“The office he held, namely that of first 
President ‘of the Court of Appeal of New Zea- 
land, would alone be sufficient reason for the 
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WHEN THE NEED TO HELP IS GREATEST l l . 

The 
Salvation 

Army 
provides emergency 

homes for deserted 

wives, evicted families 

and distressed mothers 

Tribulations, distress, perll - one can easily 
realise the tragedies that have gone before. 
Whether through fire, accident, crimes, eviction 
or desertion, many are the mothers, children, 
old people needing careful, active help. Help 
that cannot eliminate the past, but does meet 
the urgent need of the present. The Salvation 
Army gives these unfortunate broken families 
new hope, health and security until they can find 
adequate work and support for themselves. 

HOW THE SALVATION ARMY 
HELPS YOUR COMMUNITY l . . 
Emergency Lodges-for families in emergencies; 
Maternity Hospitals; Men’s Social Service Centres; 
Men’s Hostels; Homes for Infants; Young People’s 
Homes-Girls; Women’s Eventide Homes-for the 
elderly: Young People’s Homes-Boys; Hostel for 
Maori Youth; Women’s Reformatory; Young Women’s 
Hostels: Clinics for Alcoholics; Sanatorium for inebriate 
men; Samaritan Centres-for special relief among the 
poor; Men’s Eventide Homes-for the elderly; Farmlng 
projects; Police Court Work and gaol visitatlon in 
the four main cities. 

HOW YOU CAN HELP THE SALVATION ARMY 
to bring happiness to hundreds: 

(a) Remember to give generously when collectors 
call, or send now. 

(b) Remember The Salvation Army in your Will. 
(c)All gifts to The Salvation Army during a 

person’s lifetime are duty free; donations of 
$2 up to $50 may be exempt from income tax. 

SOLICITORS ! 
When Clients consult you 
about their wills, we 
would be grateful if you 
could remind them of our 
manifold operations in 
the cause of humanity. 
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Publication of Second Edition now completed 

ATKIN’S COURT FORMS 
Editor in Chief: THE LATE THE RT. HON. LORD EVERSHED, A Lord 

of Appeal in Ordinary 1962-1965 

Advisory Editors: G. S. A. WHEATCROFT, M.A., Emeritus Professor of 
English Law in the University of London, formerly a 
Master of the Supreme Court (Chancery Division) 
I. H. JACOB, LL.B., A Master of the Supreme Court 
(Queen’s Bench Division); Fellow of University College, 
London 
D. C. SMITH, A Master of the Supreme Court 
(Chancery Division); formerly Chief Registrar of the 
Chancery Division 
MICHAEL BIRKS, M.A., Registrar of the West London 
and Uxbridge County Courts 

Editor: DIANA GRAVESON, LLM., of Gray’s Inn, 
Barrister 

The complete forty-two volume set of ATKIN’S COURT FORMS has now 
been published. Few major works have so captured the imagination of 
the legal profession as this Second Edition, with its superbly practical 
approach. 

The format has been devised to cope with modern conditions, including 
much smaller individual volumes which can be easily replaced when new 
developments make this necessary. The Procedural Tables, a particularly 
striking feature, set out the procedure to be followed step by step, noting 
against each step the relevant form, fee, time limit and rule of court. The 
Second Edition contains many entirely new forms, while those which 
appeared in the first edition have been carefully revised and where 
necessary expanded, so as to accord with the present practice of the 
courts. 

Keeping abreast, through replacement volumes and regular supplements, 
with changes in procedural law ATKIN’S COURT FORMS provides the 
legal profession with a complete guide to the latest practice and 
procedure of the courts and the use of court forms. 

Full details are available on request 

BUTTERWORTHS of NEW ZEALAND LTD. 
Law Society Building, 

26 - 28 Waring Taylor Street, Wellington 
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ceremony,” said Dr Finlay. “This addition to 
our judicial and appellate structure was created 
by my distinguished predecessor, Sir John 
Marshall. It is strange that so eminent a body 
did not meet with unqualified approval at the 
time of its creation, but it soon established and 
entrenched itself in a firm and unassailable 
position. 

“But it is not only ‘to the position but to the 
incumbent that we pay tribute today. Mr Jus- 
tice Gresson quickly demonstrated a capacity to 
fill his office of President with distinction, 
decisiveness and leadership; and I am here 
today to acknowledge, on behalf of successive 
administrations, their appreciation of the ser- 
vices he and his sucecssors, and their fellow 
Judges, have rendered to the comunity; and 
to the notable contribution they have made to 
the clarification and development of the law. 
It is a matter of great regret ,to me personally 
that they have been required to do this in 
premises and in surroundings that are quite in- 
adequate and sadly inappropriate to the stand- 
ing and dignity of the Court. This is a situation 
I sincerely hope will be remedied, and remedied 
as quickly as circumstances will allovv. 

“I do not propose to traverse the life and 
career of the late President. You have already 
done so, sir. I confine myself essentially to a 
personal memoir and tribute. 

“Kenneth Gresson was a down-to-earth, no- 
nonsense Judge-a plain man of the law (an 
instrument he regarded as a working tool of 
society). Whatever else might be said about the 
law-its elegance, its historical consistency, its 
logic-it had to work, and if it failed in that, 
all else was useless. In turn, he himself was 
ready to adapt. May I illustrate that by refer- 
ence to four of his most outstanding and 
luminous contributions to the corpus juris. 

“He came to the Bench from the somewhat 
sheltered and cloistered seclusion of an equity 
practice, and some queried his understanding 
of the seamier aspects of life. Yet in Phillips, 
one of his first criminal trials, he disposed of a 
difficult point of admissibility in a comprehen- 
sive oral judgment that was upheld by the 
Court of Appeal and resulted in a statutory 
amendment. 

“In Cottle, an early test to the newly con- 
stituted permanent Court, President Gresson de- 
livered a judgment which has been recognised 
as fundamental ‘to the law relating ‘to the de- 
fence of automatism in criminal cases. This 
elusive concept was firmly grasped by his 
Honour and defined and developed in a mas- 
terly manner just as it was beginning to offer, 

I must add, the most glittering prospects to the 
criminal Bar. The judgment has often been 
cited with respect both here and abroad, and 
accorded due and deserved deference by ‘the 
House of Lords. 

“Fraser v  Beckett & Stirling [ 19631 NZLR 
480, another criminal case despite its improbable 
name, involved the place of mens rea in a 
statutory offence, where the Legislature over- 
looked-as it has an unfortunate habit of doing 
-the mental and cognitive element. In a wide 
ranging and scholarly dissent, Gresson P stated 
that the true rule to be applied was that 
fashioned by Dixon J. in the High Court of 
Australia, and in Miltonian language pro- 
claimed that in ‘the absence of clear language to 
the contrary it should always be open to a 
defendant to rebut a charge by proof ‘that he 
honestly and reasonably believed in the existence 
of facts which would make his act innocent. 

“In another ringing dissent reminiscent of 
those of Homes and Brandeis, the President 
espoused the cause of liberty in Re Lolita. 
Rejecting ‘the proposition that prevailing com- 
munity standards constituted the sole ground by 
which indecency should be judged, he wrote 
what could fairly be described as his epitaph, 
and I can find no more fitting words with which 
to close. 

“ ‘Liberty of expression,’ he said, ‘is too 
precious a thing to be lightly interfered with, 
though, of course, freedom of speech must not 
be carried to such lengths as to lead to a lower- 
ing of standards or a debasing of minds . . . 
freedom of expression should, in my opinion, 
extend to every field of human conduct, includ- 
ing sexual behaviour.’ ” he concluded. 

For the New Zealand Law Society the newly- 
elected President, Mr Lester Castle, said: 

“The New Zealand Law Society is proud to 
be associated with ‘the tributes already paid ,this 
morning to the late Sir Kenneth Gresson. It is 
grateful for the opportunity of speaking on its 
own behalf. 

“Most, if not all, aspects of Sir Kenneth’s life 
and work have already been touched upon. 
Members of the New Zealand Law Society 
remember with gratitude his services to the pro- 
fession as a member of the Council of the Can- 
terbury District Law Society for many years 
and its President in 1937, and as one of the New 
Zealand Law Society’s representatives on ‘the 
Law Revision Committee from the time of its 
inception until his elevation to the Bench. 

“The abiding memory of this erudite man of 
great distinction is of his deep understanding 
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of human fraihies, his warmheartedness, 
patience and kindliness, yet at the same time 

“We are all grateful for his lifetime of service 

of firm principle. 
not only in and for the law, but in and for the 
community.” 

PRIVY COUNCIL PRESENTLY SECURE 

On 2 October Mr Blanchfield (West Coast) 
asked the Minister of Justice: Has he any in- 
tention of changing the system whereby the 
British Privy Council is the final Court of 
appeal over the New Zealand Court of Appeal, 
bearing in mind ( 1) that the council can and 
does reverse decisions of the New Zealand 
Court; (2) that the council is composed in the 
main of a group of English gentlemen trained 
in a different system of law; (3) that living 
some 13,000 miles away from New Zealand 
Parliament where our laws are drafted and 
passed tends ‘to place a different interpretation 
on them; and (4) the cost of taking a case to 
the British Privy Council is mainly beyond the 
financial circumstances of the average New 
Zealander? 

The Hon Dr A M Finlay (Minister of Jus- 
tice) replied : I have no immediate intention 
of recommending to the Government a change 
in our appellate structure in which the ultimate 
Court of Appeal is the Judicial Committee of 
the Privy Council and indeed Government has 
recently agreed in principle ,that New Zealand 
should provide and facilitate the attendance of 
a Judge to sit at regular intervals of not greater 
frequency ‘than once in two years, depending on 
the decision of the Chief Justice as to any con- 
gestion or delay his absence will create in Court 
calendars in New Zealand. The Chief Justice 
and the members of the Court of Appeal are all 
Privy Councillors and qualified to sit on its 
Judicial Committee. 

This arrangement does not preclude further 
consideration, especially if Australia decides to 
abolish all rights of appeal to the Privy Council. 

My comments on the specific points in the 
question are as follows : 

( 1) The whole purpose of an appellate Court 
is to review the cases that come before it and if 
it concludes they are wrongly decided, make 
appropriate orders. 

(2) & (3) Although the majority of the 
members who sit on the Judicial Committee are 
British (but not necessarily English) Judges of 
distinction, the Committee frequently includes 
Judges from other judisdictions, including New 

Zealand as noted above, and the judgments of 
the Court are recognised as legal rulings of ,the 
highest possible eminence and authority. Any 
difference in life-style can be and is well appre- 
ciated and weighed up by their Lordships. 

(4) In particular circumstances legal aid is 
available for appeals to the Privy Council. 

(Note: Dr Finlay’s paper to the Fiji Con- 
vention concerning a Pacific regional appellate 
Court appeared at [ 19741 NZLJ 4931. 

OMBUDSMEN CONFER 

The conference of Australasian and Pacific 
Ombudsmen presently being held in Wellington 
is ‘the first in the Southern Hemisphere. 

The conference began on 18 November with 
a reception for delegates and their wives, given 
by New Zealand’s Ombudsman, Sir Guy Powles, 
and Lady Powles. It will conclude on Friday, 
22 November. 

Delegates are attending from as far afield as 
Western Australia and Saskatchewan, Canada. 

The opening addres was given by the Prime 
Minister, the Rt Hon W E Rowling, and the 
Chief Justice, the Rt Hon Sir Richard Wild, is 
to be guest speaker at a formal dinner at the 
Wellington Club on Wednesday, 20 November. 

Other conference speakers include Mr Her- 
man Doi, Ombudsman for Hawaii; the Leader 
of the Opposition, Hon R D Muldoon; Pro- 
fessor K Keith, Department of Jurisprudence 
and Constitutional Law, Victoria University 
(“A Matter of Administration”) ; the Attorney- 
General, Hon Dr Martyn Finlay (“Penal 
Policy and Practice”); Sir Guy Powles (“The 
Role of the Nevv Zealand Ombudsman in Penal 
Complaints : An Individual Approach”) ; Hon 
Henry May, Minister of Local ~Government; 
and Professor John Roberts, Professor of Public 
Administration, Victoria University (“The 
Ombudsman and Local Government”). 

The New Zealand office of the Ombudsman 
celebrated its 12th birthday recently-it came 
into being (second only to Denmark) on 
1 October 1962. 



19 November 1974 ‘1’1rl: NEW ZEALAND LAIV JOURNAI. 

DISPUTES : A CAREENING-Part Four 

515 

Anatomy and Conclusions 
What glimpses of Court disputes have perco- 

lated through historical sources suggest that in 
other times and places-Elizabethan England, 
Republican Rome, Imperial China, medieval 
France and Italy, the Germanic Holy Roman 
Empire-the issues arising were mainly between 
individuals. This is different from the typical 
situation of the 20th century. As often as not, 
now the litigant is an organisation. This may 
have implications for the settlement of disputes 
which we only dimly appreciate. The behaviour 
of an organisation and that of an individual is 
different. It may be that this has an effect 
upon disputes involving organisations. We must 
remember that disputes can take place between 
organisations, between individuals, and between 
an organisation and an individual. 

A different kind of issue affecting disputes is 
context. I f  we seek to improve our methods of 
handling disputes, it seems sensible to try to 
acquire a knowledge of those surrounding fac- 
tors effecting a significant influence on the 
course of events. The precise nature of the rele- 
vant cause-and-effect relationships should be 
known. Some systematic way of gathering data 
on the events surrounding a dispute may be im- 
portant. 

The beginning of a science is classification. 
Have we any method of classifying disputes 
which might be relevant if differing solutions 
apply to differing types of dispute? It may be 
that more than one method of classifying dis- 
putes is significant for solution. 

Law, as we have seen, is only one possible 
method of social control. There are others. 
Their characteristics, and the way we might set 
about developing them, can only be discussed 
in a tentative fashion at this stage. Ideas are 
fragmentary, and the relevant technical litera- 
ture is scattered. No systematic approach to the 
problem has been attempted. 

How might we set about acquiring an appro- 
priate technology for disputes? We seem to face 
two problems (which may bear on human sur- 
vival) with differing time dimensions. Short 
term, we must learn to resolve conflict between 
States at the dispute stage so that we are not 
tempted to settle the issues by a war. Long 
term, we must solve the problem of over- 
population. No doubt the two problems are 
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The final in a series of articles by Mr M D 
Malloy. Earlier articles appeared at [1974] 

NZLJ 302, 364 and 461. 
..,,.....--“.I‘.........,.,..................................................., 
inter-related in different ways. Based on our 
efforts in the area of the physical sciences since 
the 17th century, and ,the organisation and 
achievements of big science today,a7 we can 
reasonably suggest that what worked as a 
method in solving problems of resource utilisa- 
tion (ie science) is likely to work as effectively 
with social problems. Hence, in science we have 
a possible tool. We have other assets. We have 
an idea of how to break down the problem into 
components which can be manipulated. Further, 
from mathematics we have formal analyses and 
hypotheses to serve as guides to assist our search 
for solutions. 

The major issues relating to the settlement of 
disputes thus seem to be: the nature of rele- 
vant behaviour; the context problem; the classi- 
fication of disputes (taxonomy) ; the discovery 
of effective treatments; and the role of science. 
These issues deserve separate scrutiny. 

An organisation may be defined as a group 
of people acting together but with different roles 
in the pursuit of a common goal. Compared 
with an individual, behaviour found to be 
peculiar to a group is likely to apply to organi- 
sations but not vice versa. The organisation has 
a structure in the form of patterned action roles 
and established communication lines of an 
idiosyncratic nature. A group does not. This 
difference has obvious implications for be- 
haviour, including, of course, that found in dis- 
putes. 

Within organisations, information is typically 
handled in serial fashion. In part, this is be- 
cause our world is “a world of serial information 
processors dealing with complexity that, for all 
practical purposes, is infinite in comparison with 
their information gathering powerP.18, 2r An 
individual can handle information at a maxi- 
tnum rate of about six bits per second. The 
limit for a small social institution is three to 
four bits per second, and in a group, three bits 
per second. It seems that the more components 
there are in an information processing system, 
the lower is its capacity.r3 Under some con- 
ditions (possibly with distractive effects) group 
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task performance is hindered rather than helped 
by increased opportunity for communication.12 
In passing, this finding provides further evidence 
suggesting difficulties with the jury system. 

In tackling human relations problems, the 
group is not necessarily superior to the in- 
dividual. However, this may relate to the way 
an individual and a group seek information from 
a comparative stranger. Groups seem to ask 
more questions and solve a practical problem 
better than does an individual.” Groups tend 
to take riskier decisions with higher payoffs and 
lower probability of attainment than do in- 
dividuals2* 24, 25, 2s Certain tasks have been 
found to produce better performance on the 
part of groups compared with individuals. These 
include mathematical puzzles, human relations, 
moving soldiers across a mined road and 
“twenty questions”.23 It appears that the way 
groups or organisations operate, such as in ask- 
ing questions and in distributing information, 
may have a significant effect in improving per- 
formance. 

Findings such as these suggest that if, in a 
variety of situations, the behaviour of organisa- 
tions differs from that of individuals, this is 
likely to be reflected in disputes. It seems pos- 
sible, for example, that organisations may be 
more or less intractable; they might tend to de- 
velop a more or less rigid perception of the 
organisation’s opponent; they could tend to view 
compromise as more or less equivalent to 
capitulation. More obviously, they might tend 
to react differently to a mediator. In certain 
circumstances, it seems possible that a mediator 
might have more influence on an organisation 
than on an individual. 

So far, the notion from zoologists that group 
pack hunting during our pre-history may have 
a significant effect on behavioural tendencies 
has stood up well in that it is consistent with a 
considerable amount of recent experimental re- 
sults. It seems possible that group behaviour 
and conflict are somehow related. A glance at 
the context of human disputes between groups 
might reveal similarities between structure and 
conflict process. 

We speak of man-machine systems when we 
refer to organisations which use the sophisti- 
cated and varied gadgetry of the 20th century. 
They are primarily but not exclusively business, 
bureaucratic and service organisations. Because 
we believe that the armed services of today are 
in direct line of cultural descent from human 
pre-history, we suspect that the modern man- 
machine system may contain some very old and 
fundamental aspects of group behaviour-if we 

can guess where to look. Moreover, this may 
in some way relate to inter-group disputes. 

Commencing with the obvious, let us consider 
information handling for a possible insight on 
organisational structure. A system analyst has 
described the process (primarily in service or- 
ganisations) thus : some incoming information 
is selected and some rejected on the basis of 
relevance ; meaning determines some kind of 
classification; recoding (eg morse ‘into written 
language) will be carried out if necessary; mes- 
sages are routed to appropriate sections of the 
organisation ; the recipient adds the message to 
other stored information cf a similar sort and 
checks for fit; the decision-maker attempts to 
build up a picture of the state of the organisa- 
tion using information at his disposal; he 
attempts to assign cause-and-effect relationships 
to events as they affect his picture (eg the de- 
cisions and actions of the “enemy”) ; time fac- 
tors are used to round out the picture ; an assess- 
ment of possible courses of action is made ; 
a choice is made; action is taken; and finally, 
feedback information is used to assess effective- 
ness of the chosen action.10 In addition to these 
stages in the processing of information is the 
perception of incoming messages. What impact 
they make is affected by the individual’s in- 
terest, attitudes, previous experience, etc.r It is 
also affected by his attempts to make some kind 
of order of incoming information such as the 
abstraction of constants.28 

In information terms, this analysis of or- 
ganisational processing points up one major 
quality: its delicacy. Clearly, organisations have 
a built-in susceptibility to error. Weaknesses are 
obvious at both the input and output points. At 
input, information significant to the organisation 
may be lost. This may arise through the effect 
of inappropriate previous learning operating to 
exclude relevant data. Within the organisation, 
transmission lines represent further sources of 
loss (including tinkering). Output occurs in the 
form of action. 

Feedback loops in the form of knowledge of 
results are as important to an organisation as 
they are in maintaining the on-line performance 
of mechanical systems such as ,the water clocks, 
thermostats, and windmills discussed previously. 
Such loops have been studied experimentally 
with team tasks. When team feedback inappro- 
priately encourages incorrect responses, team 
performance deteriorates.23 Hence, any organi- 
sational weakness in transmitting feedback in- 
formation ,to a decision-maker is detrimental to 
the efficient functioning of that system. We are 
all familiar with historical anecdotes demon- 



strating this principle-the state servants \vho 
fail to report the results of disastrous decisions 
to the king or president or whatever. 

We can expect the organisation to be less 
sensitive to changes in the dispute situation than 
an individual would be. We should think of this 
insensitivity in probability terms - increased 
probability of input and feedback error. In this 
way, and springing from its individual design 
for handling an environment, the delicacy of 
organisational communication structure re- 
sembles the delicacy of another man-made bio- 
logical system-modern single-crop agricultural 
method. As such systems become increasingly 
specialised, they show increasing yield and an 
increasing susceptibility to destruction (eg pests, 
economic changes). The same principles of 
probability seem ‘to app1y.l’ Hence QYZ have 
some reason to suspect that, in disputes, the or- 
ganisation will on the average tend to be less 
efficient at adapting to a changing situation 
than will an individual. This is one of the ways 
in which humans may pay a price for their 
cleverness in designing organisations to attain 
goals which otherwise would not be so readily 
attainable. 

One important aspect of the context issue is 
the “great man” theory of history. This notion 
suggests that the causes of events recorded in 
history books lie more in the characteristics of 
the leaders of the time than they do in the 
nature of the situation-be it inter-group re- 
lations, national climate of opinion, the educa- 
tion level of a population, or whatever. Within 
the context of disputes, this theory would em- 
phasise the individual characteristics of the dis- 
putants rather than the dispute situation itself. 
Research has been carried on in this area and 
has recently been surveyed. Studies of the 
Prisoner’s Dilemma and other matrix games 
have demonstrated conclusively that “the struc- 
ture of ‘the conflict situation must be considered 
as a major factor in any general theory of con- 
flicP.14 Consistent with this is the finding that 
an accountable negotiator tends to make a 
smaller initial concession than does a negotiator 
not accountable to others.8 A number of factors 
in the situation have been found to interact 
with characteristics of the participants. Some 
tend to cnhancc those characteristics - the 
strategy of opponents, and the intensity of con- 
flict. Others tend to moderate the expression of 
individual tendencies-the saliency of particular 
outcomes, role status, and “threatening” situa- 
tion9. 

Consistent wi’th emphasis on the influence of 
the situation rather than the leader on the 

course of events is the notion of open orienta- 
tions to authority versus closed orientations. Im- 
plicit in this is the idea that styles of orientation 
vary between States. By open orientation is 
meant that the influence of authority rests upon 
it being judged correct, accurate and consistent 
with other information: by closed orientation is 
means acceptance ‘of influence because of the 
ability of authority to mete out arbitrary rewards 
and punishments. 19 Increasingly, it seems that 
in the information-rich, developed countries, in- 
dividuals wil use overlapping groups for refer- 
ence purposes. This complexity of anchoring 
frameworks for everyday judgments will, for 
those who use them (the reasonably well edu- 
cated members cf a society), tend to render a 
charismatic, closed orientation system of govern- 
ment irrelevant. The studies have not destroyed 
the “great man” hypothesis, but they have con- 
siderably modified it. 

In order ‘to predict the outcome of negotia- 
tions we need to know a great deal about both 
the negotiators and the situation which they 
face. As dispute situations become more com- 
plex and ambiguous, there is likely to be a cor- 
relative increase in the reliance upon norm-based 
reference sets for interpretation. Judges and 
jurors will experience rhe same need for assist- 
ance in analysis and interpretation. In view of 
the number of reference sests available, it is im- 
possible to predict the outcome, of what kind 
of judgment category will be used to define the 
situation. Hence, we also cannot predict what 
norms will in fact be used by participants, and 
by observers. In this way, differing norms may 
seem appropriate for judgment purposes and as 
regulators of behaviour in a given situation. 
Increasingly, it becomes likely that the par- 
ticular norm or set of norms adopted by a Judge 
when a dispute situation is referred to him is 
likely to differ from those of the disputants, 
whether individuals (using reference groups) 
or organisations (exposed to reference groups 
plus their own norms). The more frequent the 
occurrence of norm disparity, the more fre- 
quently we can expect to find rejection of the 
processes of the law as a relevant device for thr 
settlement of disputes. 

Individuals, of ccursc, have their own prob- 
lems in a dispute situation. High arousal may 
function to exclude relevant information. Un- 
realistic stereotypes may induce inappropriate 
judgments of others.” Attitudes and prejudices 
may distort perception of the situation. We may 
even find the mirror-image phenomenon, in 
which each party to a dispute holds the same 
negative image of his opponent.4 It seems that 
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the way a situation is perceived by a negotiator 
has a great deal of influence on his behaviour.2g 
It may be that the major influence of mediators 
will be in altering such perceptions and in resolv- 
ing semantic problems. To sum up on context, 
events extraneous to a dispute and irrelevant to 
it may exert a significant influence on the course 
of events in a dispute. Individuals show this 
effect and organisations can be expected to share 
the problems of individuals and to add a few of 
their own. 

The disputes with which lawyers and foreign 
affairs departments are familiar contain two 
important ingredients: a picture of a state of 
affairs applying at the time; and a picture of 
some other and different state of affairs which 
could apply in the future. In this way, disputes 
have points in common with the processing of 
information in man-machine systems. When 
some other person is believed to play a role as a 
possible frustrating agent in attaining a goal 
object (an altered state of affairs) and that per- 
son proves resistant to influence in moving in 
the desired direction, we have a dispute. Hence, 
one kind of dispute may relate to frustration-- 
one individual frustrating goal attainment on 
the part of another. 

A differing kind of dispute may arise when 
two people (or two groups) seek to attain the 
same goal in a situation such that if one suc- 
ceeds the other cannot. This is the kind of 
situation which has been studied experiment- 
ally20 and analysed mathematically.16 It seems 
particularly difficult ‘to resolve unless the ground 
rules can be changed (or can be thought to be 
changed) in some way. 

A third form of dispute may arise through 
dissonance. The norms of society at large or 
the experience of an individual may determine 
expectancies on hovv someone else should drive 
his car, cut his trees, control his children, look 
after his stock, and criticise the behaviour of 
others. Negotiated norms in the form of con- 
tracts may help to determine what vve expect 
of a partner, a wife, a borrovver, a landlord and 
a builder. A significant difference between ex- 
pected and acttual behaviour may be described 
as dissonant. It seems possible that disputes in- 
volving dissonance may be different in kind to 
those involving frustration and competitive goal 
attainment. 

The form of tnotivation opposite to positive 
gcal attainment is the avoidance of a negative 
goal. An individual or organisation which has 
suffered some kind of loss or aversive conse- 
quence or is threatened with such a state of 
affairs may avoid unpleasantness in whole or in 

part if someone else can be induced or com- 
pelled to bear the burden or a part of it. 
Familiar legal examples of ‘this kind of dispute 
include negligence cases and arguments on the 
burden of taxation (say, sales tax). 

The fifth suggested kind of dispute relates to 
status-seeking. This is the presumed modern 
equivalent of attempted shifts in a dominance 
hierarchy among our tree-dwelling ancestors. 
It is akin to goal attainment conflict in that 
one man’s status loss is another’s gain but 
differs in that there is no other controlling goal. 
We suspect &that disputes of ‘this nature may be 
a real but unacknowledged factor in other dis- 
putes. It is, for example, commonly believed to 
exert a powerful influence in economic be- 
haviour. (“Keeping up with the Joneses”.) 

These five suggested kinds of dispute seem 
to differ in their fundamentals. I f  this is true, 
differing approaches of settlement may be re- 
quired. Perhaps our starting point in developing 
effective methods for handling disputes is to 
expose their anatomy and to assign a given dis- 
pute to its appropriate treatment category. 
Systematic and well-designed experimentation 
seems to be the ‘only way ‘to shed light on this 
problem and to fashion the needed tools. Cut- 
ting across the problem of classification is the 
problem of semantics. Norms of behaviour 
change. The meaning of words changes. When 
we codify norms, we express them in a changing 
medium. This poses problems. What is the 
meaning of terms placed in storage 50, 100, 200, 
400 years ago’? When changes occur in the 
denotative aspect of meaning, what do we 
choose : meaning at storage or meaning at 
usage? Lawyers, with their fondness for pre- 
cedent, normally choose time of storage. This 
problem can be glanced at in terms of a prac- 
tical example. 

The word “charity” denotes, among other 
things, the ‘idea of an institution, organisation, 
or fund for giving help to those in need. It 
includes liberality to the poor (Webster’s dic- 
tionary). But needs change. The municipal 
community chest scheme of today provides one 
way to index contemporary needs. Causes 
assisted include ambulances, orphanages, hos- 
pitals, deafness, surf life saving, coastguard 
operations, kindergartens, disabled citizens, 
illegitimate children, epileptics, solo parents, 
alcoholism, and the aged poor. 

The Courts, when interpreting “charity”, tend 
to refer to the preamble ‘to the statute of Eliza- 
beth (Stat 43 Eliz SC 4) which contains a list 
of charitable objects. Included are the relief 
of the aged, impotent and poor people, the 
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maintenance of sick and maimed soldiers and 
mariners; the education and preferment of 
orphans; and marriages of poor maids. So far, 
these goals coincide in part with the goals of 
the community chest. Others do not. They in- 
clude schools of learning and free schools and 
scholars of university; the repair of bridges, 
ports, havens, causeways, churches, sea banks 
and highways; the relief, stock or maintenance 
of houses of correction; supportation aid and 
help of young tradesmen, handicraftsmen and 
persons decayed, etc. This, then, is an example 
of shift over ,time in the denotative aspects of 
meaning. 

Perhaps more significant are individual dif- 
ferences in the connotative aspects of meaning 
-the associated images and emotions evoked by 
a given word. All negotiators are familiar with 
this kind of problem in dispute discussions. It 
seems likely (but not certain) that difficulties 
arising through semantic differences are not as 
great a factor in disputes as are some other fac- 
tors, such as the type of dispute. 

Wow does a society set about controlling the 
behaviour of its citizens? Our glance at New 
Zealand statutes suggests one possible answer. 
The traditional view is, of course, punishment. 
As a direct method, enforceable through the 
Courts, this method appears in 51.97 percent 
of the statutes examined, Indirectly, through 
decision-making powers vested in others, it backs 
those decisions in a similar way (48.03 percent). 
Methods of minor frequency include education 
(3.95 percent), research (3.29 percent), reward 
(.66 percent) and civil remedy (3.29 percent). 
These minor methods are of particular interest 
because a fair amount of scientific evidence and 
legal experience suggests that they are likely to 
have greater impact in a wider variety of situa- 
tions than is the case today. In a world chang- 
ing with increasing rapidity, education ‘is 
obviously important to facilitate adaptation. Re- 
search is a tool which assists man to penetrate 
the unknown and to solve problems. Civil 
remedies are a more flexible method of control 
than penal-backed norms and promote some- 
thing more akin to system self-correction (eg a 
civil remedy rather ‘than a penalty for insider 
trading in company shares). Selection as a 
control device takes advantage of individual 
differences. It uses testing through psycho- 
tnetrics and biographical data to deploy human 
skills differentially and effectively. As the tech- 
niques of psychometrics become better developed 
and known, more effective selection tools should 
emerge. 

The State thus has a variety of means at its 

disposal to influence the behaviour of its citizens. 
The principles and practices of the law make 
up only one of these means. Which method is 
most effective for which problem is an issue 
largely overlooked by legislators and one at 
which the formal decision-making methods of 
the State are strangely inept. 

What role can non-participants play in a dis- 
pute? Should such a role be peripheral, as in 
the case ‘of technical advisers to international 
negotiators? Should it be of final importance, 
as in the case ‘of a trial Judge? Should it be 
somewhere in between these extremes, as in the 
case of a mediator or arbitrator? Questions such 
as these are of basic importance to civilisation. 
They relate to the Ibias of initiative in negotia- 
tion. It may be that the role of third parties 
may vary according to ,the type of dispute. One 
subsidiary issue does seem to be increasingly 
clear: the responsibility for information gather- 
ing should probably be linked ‘to ‘the respon- 
sibility for decision-making. Any other kind of 
arrangement is likely to render a dispute pro- 
cedure more error-prone. 

Associated with the information-gathering 
problem is the question of selection of a decision- 
maker. In a world of increasing complexity, a 
high level of expertise may be necessary for 
effective solution of disputes. It may be that 
the British system of preferring the gifts and 
honest amateur to the expert needs rethinking. 
Perhaps some decision-makers should be selected 
on an ad hoc basis. It becomes increasingly 
clear that no single profession can claim ta pre- 
empt honesty. Research seems to be the only 
method of soIving the problems of defining a 
mediation role for a given type of dispute and 
‘of selecting a sui#tabIe mediator. 

Job aids have been briefly mentioned. They 
exist at present in sometimes undeveloped, some- 
times inaccessible form. No doubt many more 
will be developed if science is introduced to the 
area. Brief mention may be made of some: 

l Libraries, particularly university and 
specialist libraries, are storehouses of im- 
mensely valuable information. The store 
is growing at a positively accelerated rate. 
Some more effective method of obtaining 
access to relevant parts of the store would 
assist the information-gathering process. 

l Techniques for devising multiple-choice 
questionnaires exist. Their adaptation for 
disputes procedures should not be difficult. 

l It may be possible to establish some kind 
of routine for the joint preparation of a 
dispute position statement. This might have 
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,the effect of limiting issues and resolving 
some semantic problems. 

l Disputants could attempt to reach agree- 
ment on a decision strategy. In the jargon 
of game theory, most disputes share the im- 
portant characteristics of zero-sum games 
with imperfect information. For such situa- 
tions, an optimum strategy can be assessed 
mathematically for each party.16 It should 
not be difficult to use the same method to 
define an optimum solution for both parties 
assuming agreement on ‘the weighting of 
goals. 

l Disputes, crises and conflicts are not new. 
It is possible to store the record of their 
critical components in computers and to 
use retrieval as a guide in considering 
options in comparable situations. One such 
programme is CASCON, which was de- 
signed as an aid for ‘the resolution of inter- 
national conflict.3 Techniques of this kind 
are in their infancy, but appear to have 
considerable potential advantages. 

l The skill of negotiators is an important 
factor in settling disputes. The studies of 
context do not affect this issue except to 
assign an appropriate weighting to the role 
of the negotiator. Some individuals from 
differing backgrounds and in differing dis- 
pu’te areas (industrial, civil law and foreign 
relations) seem to have shown skill in this 
task. 

From our survey of dispute procedures to 
date, we seem to have a few relevant scientific 
insights which serve mainly to emphasise the 
magnitude of unsolved problems. To vvhat ex- 
tent can be generalise from laboratory findings 
to real life? What are ,the characteristics of good 
negotiators or mediatcrs? What is an appro- 
priate role for law in what kind of dispute? The 
list is long, the existing scientific information 
slight, and human need (in terms of the poten- 
tially disastrous effects of modern conflict) 
acute. At present, the proLgnosis must be 
gloomy. We can see virtually no avvareness that 
we have, in science, a tool with the potential to 
prevent human disputes (individual, group, and 
international) sliding into violence.‘s 

To conclude : in an attenrpt to acquire a 
theoretical perspective of law, wc have at- 
tempted to start with its biological grass-roots. 
Both zoological and experimental data point to 
the fundamental matrix of law-observant be- 
haviour as being the group and the fundamental 
form the group norm. Recent evidence sug- 
gests that a tendency for humans in highly 
artificial situations to discriminate between the 

“ins” and the “outs” may be a fundamental 
aspect of human behaviour,22A and the limited 
sphere of application of group norms may im- 
pose an unavoidable barrier to the general 
acceptability of enacted law. 

The group norm seems to have the same 
status in social behaviour that the habit has in 
individual adaptation. We can view an in- 
dividual’s habit structure as being shaped by his 
environment as a whole. His norms will be 
determined by the groups of which he is a 
member. For both habits and norms ‘the main- 
taining mechanism will be feedback loops- 
environmental for habits, purely social for 
norms. The model requires for the organism, 
adapting to its environment as a whole, that it 
has one essential characteristic-activity. The 
equivalent assumption for the norm is that the 
individual attempts to influence other humans 
to some extent. 

When we reflect on this model, it seems likely 
that the group, which supplies the matrix for 
norm maintenance, is also the key to many dis- 
havioural variance within groups, also tend to 
promote disharmony between groups. Hence, 
\ve suspect that norms have their limitations as 
tools to settle disputes unless they are perceived 
as applying to a group of which the disputants 
are members. It is an ancient observation that 
the norms of ,one’s own group are “good” while 
those of another group are “inferior” and (if 
it is in a po&ion of dominance) oppressive. 

The group norm idea acquires a different 
perspective in the light of population growth. 
When humans were spread thinly over the earth, 
it seems likely that the norms ‘of group pack- 
hunting would have played a significant and 
straightforward role in survival. Moreover, 
humans would have been distribusted among 
geographical groups only-tribes. When, in the 
overcrowded cities of today, humans from differ- 
ing groups (geographic, ethnic, religious and 
class) live together, by what alchemy do vary- 
ing group norms merge into supra-group state 
norms? As we all know, they do not9 and in 
this way a powerful influence on the shape of 
human behaviour in a population spread thin 
geo,graphically can become a problem for a 
svvollen population concentrated particularly in 
cities. This point of view would suggest a new 
look at criminal behaviour. It is possible that 
it may be, in part, a function of conflicting 

group norms rather than deviation from 
“accepted” norms. 

Considerations of this nature suggest, not 
that state norms cannot exist, but that they are 
limited in their effectiveness and need ‘to be 
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Compulsory 
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It is compulsory by law to establish and subsidise superannuation benefits 
for all employees by April 1, 1975. 
The only choice you have is between the government scheme, giving the 
minimum allowable scale of retirement and other benefits, and an approved 
alternative. 
T & G Life Society has used its unsurpassed experience to design alternatives 
which have substantial advantages for the employer. 
You have the right to choose. 
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staff. For professional advice on your needs 
I 

Please send me further information on T  Et G’s superw 
superannuation plan. 

forward the coupon opposite or phone your 
I 

nearest T i3 G office now. I 
NAME 

I 

I 
ADDRESS ., 

I 

L.. ..‘..‘..‘. ““’ .... “‘. -i ---I----- 

m ~~~mmuation 
LIFE SOCIETY hfeSSiona~S 



xii 1.~1; NI:\v ZEALAND LAW JOURNAL 19 NoucmBer 1974 

THE CHURCH ARMY 
IN NEW ZEALAND 

(Anglican) 
A Society incorporated under the provisions of 

The Chatitable Trusts Act, 1957. 

President: The MLy’,“e;re;d A. H. Johnston, 

Primate and Archbibhop of”New Zealand. 

THE CHURCH ARMY: 
* Founded Wilson Carlile House for elderly people 

(now under The Wilson Carlile House Foundation). 
k Undertakes Parish Missions among children and adults. 
* Provides Evangelists for work in Parishes and among 

the Maori people. 
* Undertakes work among young people and various 

forms of social welfare work. 
* Runs a Youth Adventure Camp at Huia, Auckland. 
* Trains Evangelists for ministry in the Church. 

Legacies for special or General Purposes may be left to 
The Church Army to help in maintaining and developing 

our Evangelistic and Social Welfare work. 
--w-v------- 

FORM OF BEQUEST 
“I give to The Church Arm# in New Zealand ths sum of S........ 
and J declare the receipt of the Jfmorarg Treasurer for the 
time being 07 other proper ofice+ of The Church Army in New 

Zealand shall be &iciest discharge for the same.” 

Headquartea: P.O. Box 47059, Ponsonby, Auckland, 2. 

WANTED: LAW BOOKS 

The University of Otago is expanding the collections 
of its Law Library and would be pleased to hear from 
persons wishing to sell or dispose of law books, periodi- 
cals and reports, especially those relating to New Zea- 
land law. The following are particularly required: 

External Affairs Review: vl-v6 

Gazette Law Reports (various volumes) 

New Zealand Law Reports (various volumes) 

[New Zealand] Magistrates’ Court Reports: ~1-47 
(1905-1952) 

Provincial ordinances 

Recent Law: vl, v3 

Out of print law books relating to New Zealand. 

Please write, in the first instance to 

The Associate Librarian (Acquisitions), 
University of Otago, 
ypD;p, 

ROYAL FOREST AND 
BIRD PROTECTION 
SOCIETY OF 
NEW ZEALAND INC. 

OBJECTS 

To advocate and obtain efficient protection of our 
native forests and birds and the preservation of sanc- 
tuaries and other scenic reserves in their native state and 
to enlist the practical sympathy of both young and old 
in these objects. 

The Society has acquired considerable reserves of 
native forest throughout New Zealand by gift or purchase 
and to maintain them requires finance which is available 
only from members’ subscriptions, gifts or bequests. No 
member derives any personal benefit from membership 
beyond the personal satisfaction of knowing that he or 
she is contributing to the country’s welfare. 

Membership enquiries should be addressed to: 
The National Secretary, 

Royal Forest and Bird Protection Society 
of New Zealand Inc., 

P.O. Box 631, Wellington, C.l. 

Gifts and donations are welcomed and are free of 
Gift Duty. 

WELLINGTON DIOCESAN 
SOCIAL SERVICE BOARD 

Chairman : 
Rev. E. C. BARBER, B.A., 

Vicar of Wellington South. 

The Board solicits the support of all Men and Women 
of Goodwill towards the work of the Board and the 
Societies affiliated to the Board, namely: 

All Saints Children’s Homes? Palmerston North. 
Anglican Boys’ Homes Society, Diocese of Welling- 

ton Trust Board, administering a Home for boys at 
“Sedgley”, Masterton. 

Anglican Men’s Society: Hospital Visitation. 
“Flying Angel” Mission to Seamen, Wellington. 
Sprott Homes Inc., administering Homes for Aged 

Women at Karori. 
Girls’ Friendly Society Hostels. 
Wellington City Mission, including St. Barnabas 

Babies’ Home, Seatoun. 

Donations and Bequests may be earmarked for any Society 
affiliated to the Board. and residuary bequests. subject to Life 
interests. are as welcome as immediate gifts: but a gift to the 
Wellington Diocesan Social Service Board is absolutdg free of 
gift duty. not on111 does it allolu the donor to set? the b-fit of 
his generosity in his lifetime. but also the gift has the 
advantage of reducing immediately the value of the donor’s 
estate and therefore reduces eatate duty. 

Full information will be furnished gladly on application to: 
MRS. W. G. BEAR. 

Hon Seeretaru. 
P.O. Box 30-082. Lower Hutt. 



supplemented by other methods. Only science 
has the capacity to fashion those supplementary 
tools. 

Our theoretical perspective suggests that the 
disputes procedures appropriate to groups in 
a dispersed and small population will be in- 
adequate for the cities of today and the 
megalopolis of tomorrow and this expectation is 
consistent with the experimental work so far 
completed. 

Most people agree that (in theory, anyway) 
prevention is better than cure. At the level of 
the individual, we have an idea on how to set 
about the engineering of enduring situations 
which will diminish the probability of conflict. 
Running like a background refrain through the 
studies of social behaviour discussed above is a 
theme : small groups such as villages and 
platoons exert greater normative influence than 
do large groups such as cities, states, racial 
groups and major religions. 

The design of structures and the way struc- 
tures relate to each other and to transport 
methods and routes seem to be important fac- 
tors in determining the shape of social be- 
haviour.15* 22 So does organisational framework, 
which can have an appropriate or inappropriate 
legal form. If  we can develop a science of struc- 
tures and their inter-relationships (an extension 
of bio-engineering) and a related discipline in 
the form of a science of norms (say, bio- 
nomology) so that human ‘terrestrial and social 
relationships are studied in terms of human 
needs and capacities, we may start to solve some 
of the chronic problems of city living and of 
conflict generally. Such disciplines could pro- 
vide architects, town planners and lawyers with 
inf’ormation of a nature conspicuously absent 
at present, and a more effective approach to 
their professional problems. 

Our approach and conclusions as to the prin- 
ciples and practices of law as they affect the 
handling of disputes have been different. Prin- 
ciples have not been discussed: behavioural pat- 
terns common to all principles have been. This 
has been done for three reasons: to avoid prob- 
lems associated with cultural differences in legal 
codes; to suggest possible avenues for research; 
and to encourage a way of looking at law such 
that emphasis 1s placed on positive ways of pro- 
moting compliance rather than on negative ways 
of discouraging deviance. 

A great deal of information has been found in 
reported studies bearing directly on the trial 
method of the Courts. I f  the Court trial is 
thought of as an institution justified on re- 
ligious, mystic, gaming, or ceremonial grounds, 

the studies are irrelevant. However, if the func- 
tion of the trial is supposed to be the assembly 
of adequate, relevant, accurate and reliable 
information and the appropriate weighting of 
that information, then it has a great number of 
weaknesses. Ways of overcommg these weak- 
nesses are inherent in the studies. 
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PROFESSIONAL PRIVILEGE UNDER SCRUTINY 

The Torts and General Law Reform Com- 
mittee has for some time been considering the 
position of various professions in relation ,to 
privilege before ‘the law, the Minister of Justice, 
the Non Dr A M Finlay, said recently. This 
covers information acquired as professional ad- 
visers whether as a result of confidences reposed 
or otherwise coming into their possession in the 
course of their professional duties. 

“One of these relates to medical privilege, 
and a working paper, 53 pages in length, was 
prepared a little over a year ago,” he said. 
“This sets out the present legal position in New 
Zealand, ‘traces its development, compares it 
with the situation prevailing in other countries 
and makes suggestions for a review of the law. 
The full document was circulated to the New 
Zealand Medical Association, the Medical Asso- 
ciation of New Zealand, the medical schools, the 
Health Department, Hospital Boards Associa- 
tion and the Ne\v Zealand Private Hospitals 
Association. A letter summarising the paper was 
sent ,to the Pharmaceutical Society of Ne\v Zea- 
land, the Chemists Guild of New Zealand, the 
Psychotherapists Association, the Chiropractors 
Board, the New Zealand Nurses Association and 
the Royal Australasian College of Radiologists. 
Most of these have acknolvledged receipt and in 
some cases made brief comments. They have 
generally welcomed the paper and approved its 
approach but in no case was any emphasis laid 
‘on the need for urgency or any plea made for 
immediate legislation, and I am rather surprised 
that some of those who are now complaining of 
neglect and delay and demanding swift action 
should not have referred to this paper. 

“The Committee,” he continued, “is anxious 
to review the whole field of professional privilege 
which is a complex and ‘technical branch of 
the law of evidence and procedure. It would 
be reluctant to recommend precipitate action 
in one section of it as it believes a piecemeal 
approach could create more difficulties than it 
solves. I have, however, asked it to give further 
early consideration to the views that have been 
publicly expressed following recent incidents in 
Auckland and I hope to hear from it soon. 

“The other areas they have been studying, 
and in respect of which separate working papers 
have been prepared and circulated to interested 
parties, are the following: newspapers and news 
media generally, legal practitioners, clergymen, 
patent attorneys, psychologists and school 
teachers. The Iast of these generated <the great- 
est response and in all cases the response has 
been generally favourable. A further paper deal- 
ing with accountants and bankers is almost 
ready for distribution,” he concluded. 

The Committee may be written ‘to at c/- 
Justice Department, Private Bag, Wellington. 

CONFERENCE CORNER 

New format-Business sessions at Conference 
‘75 have been planned on a new format. Papers, 
printed and circulated ahead of ‘time, will not 
be read. Instead each author will speak briefly 
to his paper before it is commented on and then 
made (the subject of a full (and, hopefully, free- 
flowing) debate from the floor. Participation is 
to be the keynote of the conference! so come 
prepared to have your say-and not Just at the 
practitioners’ forum. 
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THE LAWYER AND THE COMMUNITY 
Part IV-Community Legal Services in the United 
States 

There have been legal aid programmes pro- 
viding free legal assistance to the poor in the 
United States since the late 19th century but 
the movement grew slowly and, despite a sharp 
increase after ‘the Second World War, ‘there 
were in 1948 still only 55 Legal Aid Societies 
with paid staff. These societies could afford to 
pay only meagre salaries and had little status 
amongst the profession and in the community. 
Legal aid was still thought of as a charity. 
The lawyers assisting carried a too heavy case- 
load and generally the quality of the service was 
poor. Legal aid offices vverc close to the Courts 
and open only in the daytime. They were in- 
convenient for those who lived in the ghetto 
neighbourhoods. 

As realisation was dawning in England of 
the injustices resulting from inaccessibility of 
legal services, the same discoveries were being 
made in the United States. An article in the 
Harvard Law Review in 1967 comments: “With 
startling suddenness, the legal profession has 
recently come to realise that a society can 
guarantee equal justice only by providing all 
citizens with effective access to ,the institutions 
by which justice is obtained and that for 
millions of Americans, the unavailability of 
lawyers’ services has made justice inaccessible”. 
The article refers to ,the “new wave” in legal 
services for the poor which had gained impetus 
from ‘the Supreme Court decision in Gideon u 
Wainwright and which had resulted in the 
Legal Services Programme being created in 
1965 as a separate division withm the Office 
of Economic Opportunity. 

The new wave brought with it the neighbour- 
hood concept-the idea that commumty legal 
services shouId be located amongst the people 
they aim to service. The neighbourhood con- 
cept entails more than just geographical decen- 
tralisation-it stresses the mlportancc of the 
neighbourhood- lawyers becoming knojvn and 
trusted in their local community, so that the 
poor and underprivileged will identify with 
them. The local people will feel that the lawyer 
is on “their” side and- will ‘turn to him readily 
when in trouble. The planners of the Anti- 
Poverty Programme hoped that the indigent 
would be encouraged to assert himself politically 
and economically and so help to break through 
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the apathy of the poor, thus interrupting the 
cycle of poverty. Jerome E. Carlin, author of 
Store Front Lawyers in San Francisco, saw the 
role of NLOs: ‘&to find leverage points in the sys- 
tem, to bring about a re-distribution of power 
and income more favourable to the poor”. 
Carlin claims that $3 million investment in 
legal services in San Francisco has been respon- 
sible for an increase of $50,000-$100,000 in pay- 
ments of welfare benefits. Thus the State is 
financing one organisation to squeeze more 
money out of its own coffers. This may seem 
strange at first but if it is looked at another 
way, one can see ‘that had it not been for the 
legal service offered by the storefront lawyers, 
many citizens would not be receiving welfare 
payments to which they were legally entitled. 

In addition to providing professional legal ser- 
vices for the local indigents, the aim of the pro- 
gramme was to carry out research and press for 
law reform, to mobilise the resources of the 
community and instigate community action pro- 
grammes, to plan and organise preventative 
law or community education programmes. 

Neighbourhood Law Offices 
Those who have watched American television 

programmes will have some knowledge of 
Neighbourhood Law Offices or storefront 
lawyers. They are generally staffed by salaried 
lawyers assisted by senior law students. In many 
states students have a right of audience in 
Courts. The NLOs are set up in poor areas of 
larger cities and provide a comprehensive free 
legal service for those in need. Finance is pro- 
vided mainly by Federal Government through 
the Office of Economic Opportunity (OEO) set 
up by the Economic Opportunity Act 1964. In 
1966 US$27.5 million was set aside for com- 
munity legal services in the United States, and 
by September 1966, 551 offices had been opened 
in the larger cities. The NLOs have been 
described as the “most successful agencies of 
‘War on Poverty’ programme”. 

Unlike #the medical profession which opposed 
the Medicare scheme, the American Bar Asso- 
ciation have supported the NLOs (although 
many lawyers and several local Bar Associations 
were vociferous in their opposition). Many of 
the brightest graduates from Harvard and Yale 
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Law Schools have joined the NLOs in pre- 
ference to entering prestigious law firms. The 
scheme started in 1965. By 1968 ,there were 800 
neighbourhood la\\ offices employing over 2,000 
full-time lawyers. Lawyers in the NLOs were 
Tvorked to breaking-point and informed esti- 
mates suggested that 25,000 lavvyers were 
needed to meet community needs in the United 
States. 

The NLOs are independently administered 
and usually have representatives of local groups 
serving on their boards. They have concentrated 
on preventative law and public education- 
through door-to-door visits, debates, television 
and film programmes. Lawyers attached to 
NLOs have in many states pioneered simpler 

and cheaper arbitration procedures. They work 
with legislators to reform those laws which 
affect the needs of the poor and of the smaller 
consumer. 

There has been a sudden upsurge of interest 
in community legal problems and American law 
schools now run courses in “Poverty Law”. 
NLO lawyers spend much time in taking “civil 
rights” cases and have had some success in 
fighting and winning test cases against State 
and Federal Government. One commentator 
has said, “It is a symptom of a healthy 
democracy for the public to be financing cases 
against the State”. 

ROBERT LUDBROOK 

CONTEMPT OF COURT 

Contempt of Court is one of the most ill- 
defined and ill-understood branches of our law. 
This is principally because it is not a statutory 
offence, and has therefore never been succinct- 
ly defined in the way that only statute can 
accomplish. Rather the law on contempt is com- 
posed of a large number of reported cases, 
most of them no more than decisions on their 
own facts which contain little attempt at 
rationalisation. (This is not surprising: until 
recently there was no appeal in contempt 
cases, and appeal Courts have thus not had 
the chance to impose some order on the topic.) 
The result is that our newspapers, which desire 
clear guidelines as to what they may and may 
not publish, have not really had much guid- 
ance. Most editors have exercised their func- 
tions under the hazy belief that there are two 
main rules about contempt which concern 
them: first that one must not publish abuse of 
a Court (known as “scandalising the Court”) 
and second that there are restrictions on what 
one can publish about cases awaiting trial (often 
called the “sub judice” rule). The latter of these 
two rules has always been the more important 
in practice. Until recently one could have stated 
it with reasonable confidence in these terms: 
if Court proceedings are pending one must not 
publish matter having a tendency to prejudice 
a fair trial. No doubt that principle was easier 
to state than apply, but at least it was easy to 
state. 

However, in Attorney-General u Times 
Newspapers Ltd [ 19731 3 All ER 54 the 

House of Lords has raised doubts whether it is 
possible even to state the law so simply. This 
is the first contempt case ever to come before 
the House, and not unnaturally the Law Lords 
have taken the opportunity to attempt to 
rationalise the law. In so doing they have to 
some extent upset previous notions of formula- 
tion and categorisation. 

The facts 

The facts of the case are by now well 
known. In 1968-1969 a large number of writs 
were issued against Distillers Ltd, the mar- 
keters in Great Britain of the drug thalidomide, 
by children who had been born deformed be- 
cause of its use during the pregnancy of their 
mothers. Negotiations took place with a view 
to settlement, and no steps were taken to bring 
the actions to trial; but by the end of 1972 no 
agreement had been reached. The Sunday Times 
took a keen interest, and on 24 September 1972 
it published a powerful article criticising the 
law which required negligence to be proved 
before a drug company could be found liable, 
and also querying the law’s method of assess- 
ing damages. This article contained a pungent 
paragraph saying that, whatever the law might 
be, justice required a more substantial settle- 
ment for the children than was currently being 
proposed by Distillers. “There are times when 
to insist on the letter of the law is as exposed 
to criticism as infringement of another’s legal 
rights. The figure in the proposed settlement is 
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THE OUTWARD BOUND TRUST OF NEW ZEALAND 
The Executive Director, 
THE OUTWARD BOUND TRUST OF NEW ZEALAND, 

P.O. Box 3158, 
68 WILLIS STREET, 

WELLINGTON. 

SOLICITORS: 
The Outward Bound Trust of New Zealand respectfully seeks the interest and support of the members of 

the legal profession in consideration of the Trust under bequests, grants and wills. Such assistance will sustain a 
cause which has proved itself a builder of character in youth and which has influenced profoundly the 550 boys 
who, each year, go through the Cobham Outward Bound School at. Anakiwa. 

PRINCIPLES OF THE SCHOOL 
It is residential and open to boys from every walk of life. It is based on a Christian foundation with no 

racial, political or sectarian bias. 
Ten courses are held each year. They are hard and demanding but within the capacity of any normal boy. 

By using the bush, mountains, sea and rivers as training grounds the boys are given the opportunity to discover 
their latent capacity and to develop true values. 

The conditions to which the boys arc exposed entail difhculty, hardship and some risk, and demand self- 
discipline, team-work and tolerance. 

EXCERPT FROM A LETTER FROM SIR BERNARD FERGUSSON 
“I have never had any doubts about the value of Outward Bound. . . . But I do not think I had realised 

until last evening the extent of the achievement so far. 
“There is no question that in pumping these eighty young men into the bloodstream of Auckland Outward 

Rolmd has made a really remarkable contribution. I am really excited. They were such a nice lot, from all walks 
of life: well-mannered, good-humoured, high spirited and positive.” 

OBJECTS: The principal objects of the N.Z. 
Federation of Tuberculosis Associations (N.Z.) 

3. To provide and raise funds for the purposes of 
the Federation by subscriptions 01 by other means. 

are as follows: 
1. To establish and maintain in New Zealand a 
Federation of Associations and, persons interested 
Fu,;;i; furtherance of a campaign against Tuber- 

2. To provide supplementary assistance for the 
benefit, comfort and welfare of perscms who are 

4. To make a survey and acquire accurate infor. 
mation and knowledge of all matters affecting 
or concerning the existence and treatment of 
Tuberculosis. 
6. To secure co-ordination between the public 
and the medical profession in the investigation 
and treatment of Tuber&x&, and the after- 

suffering or who have suffered from Tuberculosis 
and the dependants of such persons. 

care and welfare of persons who have suffered 
from the said disease. 

WORTHY WORK TO FURTHER BEQUEST GIFT 
Members of the Law Society are invited to bring the work of the Federation before clients 
when drawing up wills and giving advice on bequests. Any further information will be gladly 

given on application to:- 

HON. SECRETARY, 

The New Zealand Federation of Tuberculosis Assns. (Inc.1 
P.O. BOX 10-229, WELLINGTON. 

Telephone 552-085. 

ASSOCIATIONS 

AUCKLAND: Green Lane Hospital, Epsom 3. 
CANTERBURY: P.O. Box 696. Christchurch. 
NELSON: P.O. Box 98, Nelson. 
OTAGO: P.O. Box 6344, Dunedin. 
PALMERSTON NORTH: 21 Anaru Place. 

SOUTHLAND: P.O. Box 169, Invercargill. 
TARANAKI: 309 Devon St. West, New Plymouth. 
WANGANUI: P.O. Box 162, Wanganui. 
WELLINGTON: 529 D.I.C. Building 1. 
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PLUNKET SOCIETY 

19 November 1974 

(The Royal New Zealand Society for the Health of Women and Children (Inc.) ) 

The Plunket Society aims to help New Zealand parents bring 
up their children healthy in mind and body. 

In 1973 Plunket nurses gave advice on 1,224,204 occasions to 
the parents of New Zealand children. 

In addition, the six Plunket-Karitane Hospitals cared for 2,408 
babies and 1,009 mothers in 1973. No charge is made for the 
service which the Plunket Society gives in homes, clinics or Plunket- 
Karitane Hospitals. 

Successive Governments have given generous assistance, but over and above this, the Plunket 
Society still has to call for public support to the extent of at least $4.50 a year for each baby 
under supervision and approximately $6.00 a day for each patient in a Plunket-Karitane Hospital. 
In addition, a tremendous amount of voluntary effort goes into the Society’s work. 

The Society grows with New Zealand and gifts will help the work of this great national 
organisation. 

All gifts to the Society are free of Gift and Death Duty. 

New Zealand Secretary, 
Plunket Society, 
472 George Street, 
P.O. Box 672, 
DUNEDIN. 

Medical Research Saves Lives 
Major medicei discoveries have been made In New Zealand in recent years as a 
result of support by the Medical Research Council. Among these may be llsted 
pioneering research on the cause and treatment of thyroid disease and high blood 
pressure, transfusion of the unborn child, and new techniques in cardiac surgery. 
In many other fields of medical research our knowledge is being steadily advanced 
by the combined efforts of clinicians and basic scientists in different parts of 
New Zealand. 
From its Government grant, and from donations and bequests, the Medical Research 
Council supports active research into diseases of the endocrine glands, coronary 
attacks, cancer, infectious diseases, the effects of drugs including alcohol and 
marihuana. dental caries, immunology and tissue transplantation, to name only a 
few of the many subjects under investigation in New Zealand. The presence of this 
research work within our hospitals and universities contributes significantly to the 
high standard of our medical cars. It is essential that the work should be intensified 
if we are to maintain progress In the years ahead. 
Your client may be able to help significantly in this worthwhlle field. Gifts to the 
Council may be earmarked for particular forms of research or allocated at Council’s 
discretion according to the urgency of various research programmes. 
Glfts to the Council during the lifetime of the donor are exempt from gift duty. 
Companies may claim tax exemption on gifts to the Council of up to 5 percent 
of assessable -income, provided that approval of the Mlnlster of Finance Is sought 
for glfts in excess of $5,000. 

For further lnformatlon please rrlte to the Secrelary, 

Medical Research Council of N.Z. 
P.O. BOX 6063 DUNEDIN, OR TELEPHONE 79.591. 
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to be 23.25m spread over 10 years. This does 
not shine as a beacon against pre-tax profits 
last year of 264.8m and company assets worth 
%421m. Without in any way surrendering on 
negligence, Distillers could and should think 
again.” Distillers brought this article to the 
attention of the Attorney-General as a possible 
contempt of Court, but he declined to take 
action. 

However, a little later the Sunday Times 
proposed to publish another and even stronger 
article. Although the article is not set out in 
the report, it apparently consisted of a detailed 
examination of the question of whether or not 
Distillers were guilty of negligence in putting 
thalidomide on the market at the time they did; 
it concluded that they were. Suspecting that 
this article might be contemptuous, the editor 
of the Sunday Times sent it to the Attorney- 
General, who instituted the present proceedings 
claiming an injunction against publication. The 
House of Lords was unanimous in holding that 
this article was in contempt of Court, and 
ordered that it be not published. Although it 
was not necessary for them to do so, their Lord- 
ships also expressed their opinions on the earlier 
article actually published on 24 September. 
Lords Reid and Cross thought this article was 
not contemptuous; Lords Diplock and Simon 
thought that it was; Lord Morris was some- 
what equivocal, but can probably be counted 
with Lords Reid and Cross, for he said (at 70b) 
that he considered that “the Attorney-General 
was right in deciding that there was no neces- 
sity for him to bring <the published articles to 
the attention of the Court . . . “. (Sed quaere: 
does this mean any more than that the Attor- 
ney-General always has a complete discretion?) 

Their Lordships’ expositions of the law of 
contempt are as important as the decision it- 
self. All of them emphasise what is often for- 
gotten: that this branch of the law exists not 
so much to protect individual litigants as to 
uphold the wider interests that justice should be 
duly administered in the Courts and that the 
public should have confidence in the Courts. 
The concept of contempt thus presented is not 
one of sparkling precision, but it is at least clear 
that contempt can be committed in more ways 
than often realised. Indeed the importance of 
this Times Newspapers case is its emphasis that 
while comments about pending litigation are 
most often found contemptuous because they 
could prejudice a fair trial of that particular 
litigation, this likelihood of prejudice to a fair 
trial is not a necessary condition. Comments 
may infringe the law of contempt for the wider 

reason that their long term effect could be a 
lowering of the authority of the Courts of law. 

The first article 
The article actually published on 24 Sep- 

tember was a rumbustious attempt to persuade 
Distillers to settIe their action for a large sum 
of money even if the law was on their side. It 
appears, moreover, that the attempt was suc- 
cessful; Distillers subsequently did raise their 
offer of settlement. However, Lords Cross, Reid 
and Morris all state quite clearly that pressure 
put on a litigant to abandon his legal rights is 
not necessarily a contempt. Provided that pres- 
sure takes the form of fair and temperate criti- 
cism it is legitimate (Lord Reid at 63a; Lord 
Morris at 70g; Lord Cross at 87b). As Lord 
Reid colourfully puts it, “Why would it be con- 
trary to public policy to sek by their comment 
to dissuade Shylock from proceeding with his 
action?” (61~). The fact that a party refrains 
from enforcing his full legal rights is not re- 
garded as of itself prejudicing a fair trial (sed 
quaere?) and apparently no other interests are 
harmed. (See especially Lord Reid at 61f-g.) 
Yet their Lordships agree that there are limits 
to this. I f  one tries to dissuade a litigant by mis- 
representation, or by abusing or by pillorying 
him (Lord Reid at 62d; Lord Morris at 67b; 
Lord Cross at 87a) the mark has been over- 
stepped, and contempt proceedings may follow. 
Their Lordships believe that, strong though its 
language was, the first article did not go beyond 
the bounds of temperate criticism. Even Lnrds 
Diplock and Simon, who think the first article 
was a contempt, may differ only on the appli- 
cation of the law to the facts, for they, in their 
statements of principle, say that it is contempt 
to persuade a litigant by holding him up to 
public “obloquy”; this is a strong term which 
does not seem out of line with the tests of 
“abuse” and “pillory” adopted by the majority 
Lords. 

It thus appears that at least in the view of 
the majority, it is the manner of dissuasion 
which makes the difference between contempt 
and no contempt: that impolite dissuasion is 
forbidden but polite dissuasion is not. Yet this 
distinction is not very convincing. The individ- 
ual litigant is just as likely to be affected by 
reasoned argument as abuse (sometimes more 
so) ; and it is not obvious that potential liti- 
gants are going to be any less deterred from 
approaching Courts in future by the knowledge 
that the only pressure which can be brought to 
bear on them is reasoned rather than vulgar. 
(Lord Diplock’s justification for holding it to 
be contemptuous to subject litigants to “oblo- 
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quy” is that “potential suitors would be inhi- 
bited from availing themselves of Courts of 
law of the purpose for which they are estab- 
lished.“( 73d) ) . Most people had assumed 
before this case that it is contemptuous to try 
publicly to persuade a litigant that his legal 
rights should not be pursued. For in such a case 
the newspaper is setting up its own notions of 
justice as being superior to the law, and invit- 
ing a potential litigant to accept its views of 
right and wrong rather than the ruling he 
would obtain from a Court. Such conduct is 
warcely conducive to public respect for the 
Courts, and it is the function of the law of 
rontempt to foster this respect. It may be that 
Lords Diplock and Simon, particularly the 
latter, take this view; in any event they both 
have no doubt that the article of 24 September 
was a contempt. 

The second article 

The House was unanimous that the second, 
unpublished, article was a contempt for the 
reason that, by detailed argument and evidence, 
it attempted to persuade readers that Distillers 
had been negligent-the very issue which 
would have to be decided by the Court if the 
case came to trial. It was a classic instance of 
“trial by newspaper”. The decision is not very 
surprising, but the reasoning by which it is 
reached breaks new ground. Their Lordships 
agree that trial by newspaper is usually highly 
prejudicial to the eventual Court hearing of 
the matter, for nothing is more calculated to 
ensure that jurors and witnesses come to their 
task with preconceived notions; this form of 
journalism is normally a contempt of Court 
for this reason. But their Lordships, with the 
possible exception of Lord Simon, are unani- 
mous that even if in the circumstances of a 
particular case trial by newspaper would not 
be likely to prejudice the eventual Court trial, 
it is nevertheless objectionable per se. In other 
words, they hold that there is a bIanket rule 
that, whatever the circumstances, trial by news- 
paper is a contempt of Court. (See Lord Reid 
at 65d; Lord Morris at 67g; Lord Diplock at 
73h; Lord Cross at 84e.) Indeed Lords Reid 
and Cross are prepared to believe that, in the 
light of all the publicity Distillers had received, 
the article before them would not have caused 
any further prejudice to their prospects were it 
to be published. They still hold the article to 
be contemptuous. 

Their Lordships obviously believe then, that 
“trial by newspaper” in itself infringes some 

basic public interest. Yet they are not entirely 
unanimous as to what that interest is. This is 
not surprising because, as Lord Reid says, such 
is the instinctive horror inspired in British law- 
yers by this form of journailsm that it is not easy 
to marshal1 one’s reasons for this horror. Lord 
Reid concludes, however, that the side effects of 
such newspaper publications could be far- 
reaching; the comment, once published, may 
be responded to by other more “ill-informed, 
slapdash or prejudiced attempts to influence the 
public. I f  people are led to think that it is easy 
to find the truth disrespect for the processes of 
the law could follow . . . ” (at 65d). Lord 
Morris argues, along much the same lines, that 
to allow such comment would be to open the 
floodgates to advocacy inspired by partisan 
motives, and it would be difficult ‘<to stem 
the tide of public clamour for the victory of one 
side or the other” (at 67j). Lord Diplock is 
inclined to believe that public discussion of 
the merits of a claim could dissuade potential 
suitors from coming to Court (at 73d). (This 
argument surely holds good only for civil litiga- 
tion?) And Lord Cross’s reasoning is that to 
allow discussion in one case could make the 
public look forward to it, and resent its absence, 
in other cases which arouse public interest; 
there could thus be a gradual slide to trial by 
newspaper, and a consequent loss of respect for 
the ordinary Courts (at 84d). Thus it is, then, 
that their Lordships conclude that anything 
savouring of trial by newspaper, must be ban- 
ned outright. 

This part of the case provokes two com- 
ments. 

First, what exactly is “trial by newspaper”? 
Lords Reid, Cross and Morris are substantially 
at one that what is objectionable is the pre- 
judging of issues which it should be the Court’s 
job to decide: attempting, in other words, to 
persuade readers that the merits of certain 
issues lie with one side or the other. Lord Dip- 
lock goes a little further: he would ban public 
discussions not only on the merits but also on 
the alleged facts of the dispute (at 73c-d). But 
even if one accepts the majority view, its boun- 
daries are very far from clear, and this in an 
area where the newspapers have been clamour- 
ing for guidance. For what does it mean to 
“prejudge an issue”? No doubt what the Sun- 
day Times proposed to publish qualified for 
this description: it argued in detail to the con- 
clusion that Distillers had been guilty of negli- 
gence. By the same token, publications would 
probably be objectionable which either assumed 
the guilt or innocence of an accused without 



attempting to demonstrate it or, conversely, set 
out detailed evidence strongly suggesting such 
guilt or innocence without spelling it out in as 
many words. However, the newspaper which 
objectively sets out detailed evidence (perhaps 
the result of interviews with potential wit- 
nesses) without expressing or implying any 
conclusion, but leaving it to readers to draw 
their own, is probably not “prejudging the 
issue” in the ordinary sense of those words, and 
therefore may not be automatically guilty of 
contempt. But such behaviour is so calculated 
to prejudice a fair trial that it would be held 
to be a contempt on that ground in all but the 
most exceptional cases. (Could it not be argued 
that since such a publication is just as likely 
to provoke further debate as an article which 
truly prejudges the issue it should be absolutely 
prohibited too?) Regrettably, however, one is 
no nearer than before to being able to explain 
to newspaper editors how far they can go in 
telling their readers the facts of a sensational 
crime straight after it has occurred if someone 
has been caught virtually red-handed and is 
under arrest when the report goes to press. In 
such a case, however brief the report is, it is 
likely to state as facts things which may require 
proof at the trial, and to that extent may be 
prejudging issues of fact, something which the 
majority of their Lordships in the Times News- 
@$ers case clearly regard as objectionable (see 
especially Lord Cross at 84b). Until now the 
most quoted guide in this situation has been 
that stated by Griffith CJ in the High Court 
of Australia in Packer u Peacock (1912) 13 
CLR 577 at 588: 

“In our opinion the public are entitled to 
entertain a legitimate curiosity as to such 
matters as the violent or sudden death or 
disappearance of a citizen, the breaking into 
a house, the theft of property, or any other 
crime, and it is, in our opinion, lawful for any 
person to publish information as to the bare 
facts relating to such a matter. By ‘bare 
facts’ we mean [but not as an inclusive defy- 
nition) extrinsic ascertained facts to which 
any eye-witness could bear testimony, such as 
the finding of a body and its condition, the 
place in which it was found, the persons by 
whom it was found, the arrest of the person 
accused, and so on. But as to alleged facts 
depending upon the testimony of some par- 
ticular person which may or may not be true, 
and may or may not be admissible in a 
Court of Justice, other considerations arise. 

The lawfulness of the publication in such 
cases is conditional, and-depends, for present 
purposes, upon whether the publication is 
likely to interfere with a fair trial . . . ” 

That test has always been extremely difficult 
to apply in practice. Now it may be even more 
so, for the test of “whether the publication is 
likely to interfere with a fair trial” has become 
only part of the story. 

Second, it has always been assumed that with 
the exception of scandalising the Court, news- 
paper comment about a case is only contemptu- 
ous if the matter is sub judice, ie if a trial is 
pending or c,urrently in progress, Although the 
position may be different in England, it has 
been decided in Australia and tends to be as- 
sumed in New Zealand, that the guillotine only 
falls on discussion when a writ has been issued 
or proceedings in a criminal case commenced by 
arrest or by the laying of an information. (See 
James u Robinson (1963) 109 CLR 593.) If  
the sole test of contempt were prejudice to a 
fair trial one could (just) understand this limi- 
tation. But once it is admitted that there are 
wider considerations, and that “trial by news- 
paper is inherently objectionable, should the 
timing really make such a difference? If, for 
instance, the newspapers were to conduct a de- 
tailed investigation into, say, the Jennifer Beard 
murder now, at a time when no arrest is in 
prospect, is this much less objectionable in prin- 
ciple than if an accused were awaiting trial? 
Yet there is no real suggestion in the judgments 
of their Lordships that the present rule is to 
go by the board in this respect. (See especially 
Lord Simon at 82a.) Lord Reid comes nearest 
to admitting that the present position is illogi- 
cal (at 65f), although even he does not go very 
far: 

“There is no magic in the issue of a writ 
or in a charge being made against an accused 
person. Comment on a case which is im- 
minent may be as objectionable as comment 
after it has begun.” 

Recent opinion in the UK has tended to the 
view that “imminence” is the test for whether 
proceedings are sub judice, and Lord Reid is 
not breaking new ground in this respect. “Im- 
minence” suggests that arrest or issue of writ 
is inevitable in a very short time, and this is 
but a very slight shift from the Australian 
position. At the most, this dictum of Lord Reid 
may make us in New Zealand more ready to 
accept the English rather than the Australian 
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Other aspects 
Their Lordships have some interesting things 

to say on other aspects of the law which have 
raised problems in the past. 

First, Lord Reid could be taken at one point 
to be suggesting that once a first instance trial 
is over, comment can be freely passed even 
though the case is going on appeal. Having 
discussed the objections to trial by newspaper 
he says: “But I must add to prevent misunder- 
standing that comment where a case is under 
appeal is a very different matter.” He adds 
that appeal Judges are not likely to be influ- 
enced by such publications, and that it would 
be wrong to limit “proper criticism” of judg- 
ments. Too much should not be read into this. 
The mere fact that his Lordship uses the term 
“proper” criticism suggests that there can be 
criticism of a case under appeal which is im- 
proper. Although there is no doubt that com- 
ment pending appeal is much more leniently 
treated, it is well established that there are 
occasions when it will be treated as contemptu- 
ous. (A good example is Attorney-General v  
Crisp [1952] NZLR 84.) 

Second, the case disposes of the suggestion, 
occasionally raised, that it is a general defence 
to a contempt charge that the subject-matter 
of the case and the article is one of great public 
importance. The subject-matter of this case was 
of enormous public concern (it was described 
in the judgments as a “national tragedy”) yet 
this did not save the Sunday Times. However, 
the point is made by several Lords that discus- 
sion on general issues of public importance will 
not be contemptuous if it has no direct relation 
to the specific issues of the pending trial, par- 
ticularly if the discussion has been in progress 
for some time before the litigation was com- 
menced. As Lord Diplock puts it: 

“ I entirely agree that discussion, however 
strongly expressed, on matters of general 
public interest of this kind is not to be stif- 
led merely because there is litigation arising 
out of particular facts to which general prin- 
ciples would be applicable.” (at 75g) 
Third, the Court of Appeal in this case had 

held the article not to be contemptuous on 
the grounds, inter alia, that the proceedings 
were “dormant”. All the Lords are adamant 
that this approach was mistaken. The matter 
was being actively negotiated the whole time, 
and was by no means dead. “Trial by news- 
paper” is just as objectionable when it relates 
to a matter which is being settled as to one 
which is proceeding to trial. And, after all, 
the negotiations might break down, and there 

is a possibility then that the matter might come 
to trial. 

Fourth, the House of Lords judgments per- 
petuate a confusion which has long persisted 
in this branch of the law. There is probably 
a distinction to be drawn between an article 
which is no contempt at all, and one, which, 
while a technical contempt, is not serious enough 
to justify the invocation of the Court’s sum- 
mary power to punish. This distinction, al- 
though seriously blurred in many of the older 
cases, is confirmed to exist in the Times News- 
papers case. Indeed, some of the Lords are 
prepared to believe that even a publication 
which prejudices issues might in some cases be 
a technical contempt only, and not justify 
punishment (eg Lord Reid at 65 e-f, Lord Cross 
at 86~). But the matter is not entirely clear. 
For instance. when Lord Reid savs that com- 

I  

ment pending appeal is not usually objection- 
able, does he mean that it is no contempt at 
all, or that it is not a contempt in respect of 
which action should be taken? (Lord Simon 
clearly adopts the latter view-see 83d.) Lord 
Simon, in fact, confounds confusion even further 
by finding not just two, but three, categories of 
case : punishable contempt, contempt which 
does not call for punishment, and technical 
contempt, the last of these being defined by 
him as “conduct which is on the face of it an 
interference with the due course of law, but 
which is not intended, nor in fact operates as 
such.” (at 83a). When one recalls that the law 
on contempt is of more interest to newspaper 
staff than anyone else, and that what they need 
is simple guidance, one cannot but feel that such 
subtle distinctions are misplaced. 

J F RURROWS 

Experiments with whisky-Whisky and soda 
makes a man drunk quicker than neat whisky, 
and it is the fizz that does it, according to Dr 
Gaston Pawan, of the Middlesex Hospital, after 
experiments with a team of medical students 
who volunteered to get drunk. “The bubbles in 
a fizzy drink make the substance go to the duo- 
denum more quickly,” Dr Pawan said, adding 
that intoxication also came faster from luke- 
warm drinks and from one containing between 
10 and 20 percent alcohol: it would be better 
for a man to drink stronger drinks, or heavily 
watered ones. Above 20 percent, alcohol is an 
irritant, and so will not pass as quickly to the 
duodenum, from where it is absorbed into the 
bloodstream,” Dr Pawan said. As for “the 
morning after,” the only real cure was a large 
dose of ascorbic acid (vitamin C) and honey. 


