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IT COULD HAPPEN HERE . ..

It could happen here. The radical alteration
of our way of life by destruction of the laws
and institutions which sustain it. Legally,
nothing could stop this process under the
present system of single chamber government.
How could such fundamental change come
about in New Zealand?

An indirect attack could be made upon the
mnstitution of private ownership of the home
itself. For example, persons who own two
houses could be made to surrender one to the
State; or owners of sizeable properties in city
areas could be made to give up their gardens
and lawns for housing subdivision. Heavy land
and property taxes could be introduced. Fur-
thermore, people owning large houses could be
required to give them up in order to house
people with large families. Massive expropria-
tions, with or without compensation, could
take place.

The churches, as property-owning institu-
tions, could be substantially destroyed, for
example, by amending the Rating Act so as to
compel them to pay full rates.

The legal basis of the present trade union
system, which rests entirely on statute, could
be destroyed by legislative amendment. Condi-
tions of “illegality” could be imposed over-
night, funds and property of the unions could
be expropriated, and their officials deprived of
their legal functions.

Newspapers, broadcasting, television and
other organs for dissemination of news and
opinion could easily be controlled to suit some
“Big Brother”. These happenings are conceiv-
able under the guise of pseudo-legality.

Even the office of Governor-General could
be “phased out” if its holder showed any dis-
position to interpose in any way between
parties or to criticise policies. This could be
achieved in gradual stages, one of which would
be by degrading the office by appointing to it
some person of small account. Another method

could be the specific diminishing and delimita-
tion of his powers. It may be mentioned in
passing that in the Irish Free State, in 1936,
the King himself disappeared from the Con-
stitution, and with him the Governor-General.

It must be stressed that legislation can always
be forced through our Legislative Assembly by
a dominant political party. A classic example
in the constitutional field is the abolition of our
Legislative Council by the National Party in
1950. The traditional role of the Council was
one of second thoughts and revision. Our
Labour Party, then in opposition, was to some
extent embarrassed by sporadic hostility to the
powers of the House of Lords by the Labour
Party in England. Nevertheless, the then leader
of the Opposition, Mr Peter Fraser, adopted an
enlightened attitude against such sudden and
complete destruction of our bi-cameral system.
But his well-considered arguments were swept
aside by the National Party, which destroyed
an institution which it was its historical role to
protect, and at least to reform and preserve.

Since 1950, New Zealand, with its unfet-
tered single chamber, presents a governmental
structure which is manifestly vulnerable to a
constituticnal take-over by any group whether
radical or reactionary, under a leader with in-
flexible will and ruthless drive. A manipulated
and hysterical general election, at a time of
social unrest, could invest a Parliamentary
majority with tyrannical powers over the mass
of the people. Gross intimidation could soon
expose the weakness of the so-called rule of
law, which in actuality is the rule of men by
virtue of their offices.

It has been affirmed from time immemorial
that the law of England resides in the bosom
of the Judges, and is made known only through
their speaking lips to the subjects of the Crown.
This is the position also in New Zealand. But
it should be stressed that our Courts as such
have no executive powers—behind them are ar-
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rayed the constable, the marshal, the sheriff, the
bailiff and the gaoler. Behind our Parliamen-
tary decrees and laws are the armed services,
the civil service, the police and a host of office-
bearers.

At times when a political atmosphere of in-
stability is accompanied by strikes, riots, and
threats to public order, the great mass of
people can become confused and desperate,
angry emotions can be aroused, and there may
be a tendency to panic. At such times a small
group which could secure sufficient public
backing, and which was led by men of inflex-
ible determination, might assume leadership and
direction. If sufficient support could be ob-
tained from a group in Parliament itself, then
at some critical and opportune moment there
could be a dangerous shift in the control of
executive power involving the current ruling
civil and military apparatus. One can envisage,
for example, a group of strong trade unions
finding itself on a collision course with a weak
government, or worse still, in collision with a
strong government with a political policy of
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destroying the trade unions themselves. Or there
could be a situation not of collision but of col-
lusion where a powerful group of trade unions
could control Parliament, by virtue of direction
of the majority party in the House itself.

In pre-revolutionary situations, it is always
an advantage to those who overthrow a gov-
ernment to invest the new government with the
outward forms and trappings of legality. It is
not suggested that we are now in some such
situation in New Zealand. Nor is it intended
to go so far as to make much play of the dark
forces, the latent sediment of our free society.
But it is our purpose to direct attention to a
new actuality which could arise in our time;
to note that there may well be some yet un-
tapped reservoir of evil forces; and to suggest
that novel and wunpredictable circumstances
could open the way to legal catastrophe. It
could happen in New Zealand. A crisis of con-
fidence in the law itself could arise. Unre-
stricted rule by a majority in Parliament could
lead to tyranny.

A C BrassINGTON

responsibilities of office.

the many that it’s about to happen.

private incomes that they did in the last.

is now manifestly blunted.

customary Season’s Greetings.

CHRISTMAS MESSAGE TO THE PROFESSION
From the Attorney-General

The Editor has asked me for “the usual Christmas message” to the profession.
To comply, without pious platitudes, is difficult, but I suppose that’s one of the

No one can contemplate the world today with unalloyed satisfaction and
without gloomy forebodings; but we here in New Zealand have much less ground
for concern than most, And this despite the efforts of professional Jeremiahs, whose
prophesies of doom tend to be self-fulfilling. If, in President Roosevelt’s memor-
able words, we do not “have nothing to fear but fear itself”, at least our greatest
danger is that the bottom will fall out of everything simply because the few convince

The legal profession has already taken some knocks, The common law side
stoically saw much of its bread-and-butter work go out with Accident Compensa-
tion—many dancing, in fact, at the funeral. The property and financial markets’
fever charts have shaken the conveyancers and commercial advisers; and I doubt
whether the lawyers will occupy the same rewarding place in the next table of

Notwithstanding this they rallied willingly behind the Duty Solicitor Scheme
(which will enrich no one) and in some praiseworthy instances actually got in
ahead of officialdom, when there was no remuneration at all. The profession’s
interest in community work (for example Citizens’ Aid Bureaux and “Store-Front”
Lawyers) continues unabated and the barb that the law lacked social conscience

I deeply appreciate this attitude, and on behalf of the Government warmly
thank my colleagues, as I am proud still to think of them, and add, formally, the

A M FinLay,
Attorney-General
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May the joy and peace of Christmas,
remain with you throughout the New Year.

The Publishers and Editor of the
New Zealand Law Journal join in wishing subscribers

a Happy Christmas

Neil Harrap’s sketch is used with the kind permission of the Friends of Old St. Paul’s Society Ine.
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RESTATEMENT OF THE UNION

One thing that struck me about this last
Election was how tranquil it all was. While
inflation, slumpflation and stagflation roared
and crackled all around, and while every poli-
tician told us of the worst economic peacetime
crisis, the temperature of the country remained
at considerably less than a pitch of fever.

It might be explained that the previous
Election had been but seven months before. I
doubt this reason, for the collective memory
is really pretty short. What I think has been
realised by the country (which has perhaps a
surer, certainly less biased view) is that Parlia-
ment is rapidly approaching the end of its use-
ful life. No doubt it will remain the appropriate
law-making body for a while yet, but as an
organ responsible for the actual government of
the country, it seems now to be just plain living
in cloud-cuckoo land.

During the Elections, speakers from all parties
stressed the present threats to Parliamentary
democracy: such threats being inflation and
(some would say it is the same thing) the wage
claims pursued and attained by the trade
unions. But what all these speakers signally failed
to say was why this mattered. If Parliamentary
democracy is about to founder, so what?

The argument is that Parliament is not some
sacred body handed down from on high as a
pre-condition of all human existence. Parlia-
ment evolved for a whole variety of reasons
which I have neither the time nor indeed the
competency to discuss. People managed nicely
without Parliament, then nicely with it, and
will doubtless get on nicely without it again. If
the people of this country have a deserved re-
putation for anything, it is for the peaceful
evolution of institutions of government. Equally,
we can (and must if necessary) evolve peace-
fully out of parliament, and into . . .

Just what might follow a formal recognition
of the desuetude of Parliament has not been
vouchsafed to me. The glimmerings are there in
the guise of the Social Compact, the purported
bargain between the Labour Party and the
unions. Each agrees to give a little here and a
little there, and all will be blissful harmony.
Though they deride it, the Conservatives would
give their collective eye-tooth for such an agree-
ment: Mr Heath spent much blood and sweat

attempting just this bargain when Prime Minis-
ter. He would doubtless do so again,

The teething problems of this experiment are
seen everywhere. But every so often, the Social
Compact has quietly achieved some successes.
The railwaymen have agreed to leave 12 months
between pay claims, as the Compact expressly
requires. The engineers have agreed to moder-
ate their claims to keep within the spirit of the
Compact.

If these faltering beginnings can be aided
(principally, I dare to say, by muzzling a highly
unsympathetic press), then there does not seem
to me a great deal to worry about if we con-
cede that our long-standing method of govern-
ment is evolving peacefully away., When
Churchill said that Parliamentary democracy
was the worst system of government in the
world except all the others, he had hit on a
truth more fundamental than he realised.

Not worrying about a new system of govern-
ment is wholly dissimilar from not worrying abou
about the rule of law: for whatever the
law-making body (which 1is presently the
sole authority), the law must be observed
by all. Here, the Clay Cross council-
lors resolutely refuse to lie down and be
quiet. As you may remember, these men
had refused to implement the Housing Finance
Act 1972, a measure passed by the Conserva-
tive government. In Clay Cross, implementation
would have meant raising council house rents.

The consequence to the councillors was that
they were, all 11 of them, surcharged the deficit
in the accounts, some £7,000. They were all
also debarred from public office. Now, the
Labour government is to introduce Bills of In-
demnity to allow these rebels, Labour men all,
to hold public office again. The surcharge is
not formally to be removed, but encouragement
is to be given to fund-raising schemes. This,
surely, is bad. In any case, your true rebel
should willingly accept the risks of his action;
or at least use the forces of law, technicalities
and all, in his defence.

What, then, is the state of the union? Like
it was and ever will be, I suppose; like Mr
Punch’s curate’s egg: good in parts.

R G LawsonN
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[AWYERS” AND BARRISTERS' |} consoLIDATED
DRESS . . . NMIORTGAGES
he making of Lowyer’ and Buristers LIMITED

by Ballantynes whose experience in Tailor-
ing spans over a hundred years.

Judges’ Gowns, Court dress coats and
vests, striped trousers, Barristers’ Gowns
and sleeved waistcoats are made to order
by people who specialise in detailed work.

Quotations and samples of materials will
be gladly forwarded on request.

Ghirts, wing collars and Barristers’ Bibs,
studs and links, all necessary accessories,
are also available, Barristers’ wigs, to
order are imported from London.

9th Floor, CML Centre, Phone 71-589.

J. Ballantyne & Co. Ltd.,, Cashel Street, Christchurch. Cor. Queen & Wyndham Sts., Aucklana. )
Also at Christchurch International Airport and Timaru.

mortgage bankers

0369

The Lepers’ Trust Board is a lay organ-
isation incorporated under the Charit-
able Trusts Act 1957 with the Charit-
able Trusts Office, Christchurch.

‘ It was founded by P. J. Twomey, univer-

sally known as ““The Leper Man”,

, Registered Office:
115 Sherborne Street, Christchurch,
Postal Address:
Private Bag, Christchurch,

AIMS OF THE BOARD: The control of Leprosy and other tropical diseases in the South Pacific.

FUNDS: The Board relies on Legacies, but sends out annually a mailed circular,
It does not conduct salvage drives or door to doar collections.

EXPENDITURE: Funds are distributed annually between all medical missions and Island
Administrations according to their need—without favour—without regard for
creed. (N.B. All money is distributed for medical work only.) Lists of latest
allocations available on request and audited accounts are sent to all news-
papers annually.

AREA OF WORK: The South Pacific i.e. from Bouganvile to Tahiti. From the Gilbert and Ellice
Islands in the north to New Zealand. There is no other lay organisation
assisting lepers in this area.

FORM OF BEQUEST: | give and bequeath to the Lepers’ Trust Board (Inc.) whose registered office
is at 115 Sherborne Street, Christchurch, N.Z., the sum of ...
upon trust to apply for the general purposes of the Board and | declare that
the acknowledgement in writing by the Secretary for the time being of the
said Lepers’ Trust Board (Inc.) shall be sufficient discharge of the Legacy.

L

YOUR RECOMMENDATION WILL ENSURE THE CONTINUATION OF THIS VITAL WORK, WE WILL BE
GLAD TO SUPPLY ANY FURTHER INFORMATION.
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British
We care for your | Griteh

CIient S ! TRUSTEESHIP

LIFE ASSURANCE

. INVESTMENTS
USE OUR HELP:- GENERAL INSURANCE

® PERSONAL SERVICE
® BUSINESS ADMINISTRATION %
@ TAXATION

® ESTATE PLANNING
® TRUSTEE INVESTMENTS
® PRACTICAL ESTATE PROBLEMS

A Complete Trustee Service for you
and your clients

. South British Guardian Trust

_/
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THE NEW ZEALAND RED CROSS SOCIETY (INC.)

The Red Cross is born of a desire to bring assistance to those in need without discrimination as to nationality,
race, religious beliefs, class or political opinions. As one of 121 National Societies throughout the world, the
N.Z. Red Cross Soclety actively pursues a welfare role through its voluntary members, working from Kaitaia
to the Bluff. Included among its activities are:
The establishment and training of N.Z. Disaster Relief Teams, equipped with Landrovers and communi-
cations and rescue equipment, to act in times of disasters, both nationally and internationally.
Meals on Wheels.
Hospital services.
Blood Bank assistance.
First Aid and Home Nursing training.
The training and development of youth.
Welfare services in the home and in aid of those in need.
N.Z. Red Cross Society’s assistance internationally is widespread and varied. Among its projects:
Immediate financial and material assistance in times of disaster overseas.
The sponsorship of Medical Teams in disaster areas as, for example, Ethiopia.
Field Force Officers working with New Zealand troops overseas.
A scholarship for the training in New Zealand of nurses from Asia or the South Pacific.
Civilian relief activities in South Vietnam.
Assistance in up-grading health services and standards of living in the Pacific by training personnel in
New Zealand and on the job, and by material assistance.
The ever-increasing work of the New Zealand Red Cross Society is financed by public support and by legacies

and hequests.
NEW ZEALAND RED CROSS SOCIETY (INC.),
Rep Cross House, 14 HiLL Streer, P.O. Box 12-140,
WELLINGTON, 1.

T
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CASE AND COMMENT

New Zealand Cases Contributed by the Faculty of Law, University of Auckland

Taking of land—Hearing procedure

In Coles v County of Matamata (Supreme
Court, Hamilton, A 158/73. 19 August 1974,
McMullin J), the plaintiffs sought certiorari to
quash a decision of the Council to take a
portion of farm land for a road. The Council
had conducted a hearing under s 22 (1) (f) of
the Public Works Act 1928 (prior to s 6, Public
Works Amendment Act 1973 taking effect) and
had heard 'the objections of the plaintiffs. The
Council later received and considered a peti-
tion and a number of letters supporting the
taking but did not give the plaintiffs a further
opportunity to make submissions on the new
evidence. His Honour followed (inter alia)
Perpetual Trustees v Dunedin City [1968]
NZLR 19 and Pearlberg v Varty [1972] 2 All
ER 6 as requiring that the rules of natural
justice be observed, but that natural justice
in 'this context only required that the objector
be given a fair opportunity to state his case.
There was no requirement for a plurality of
hearings or representations or counter-represen-
tations. Furthermore, the question whether the
taking was “expedient” entitled the Council to
have regard to matters of policy, and the pre-
liminary decision to give notice of intention
to take was a necessary prejudgment in the
process. The later evidence was of no special
significance and the application was dismissed.

One can comment that under the new 1973
procedure, involving the hearing of objections
by the Town Planning Appeal Board with the
Board making a recommendation to the Coun-
cil, that similar events will occur. When the
Council considers a recommendation of the
Board it will most probably call for reports
thereon by its own officers and there is no
further hearing contemplated. In fact, the ob-
jector now has no right at all to state his case
before the Council. It will be interesting to see
whether Councils are prepared to permit
persons affected to make further submissions
against a recommendation adverse to the land
owner. ‘

However, the 1973 amendment represents a
significant improvement over the old position
for at least two reasons. First, it affirms through
the use of the independent Board the basic
maxim, nemo judex in sua causa, and secondly,

it recognises the town planning consequences
which most public works involve. The test is
no longer whether the taking is “expedient”,
but whether the Board recommends the taking
as “fair, sound, and reasonably necessary for
achieving the objectives . . . of the authority.”
This test must involve a consideration of the
merits and alternatives to any public works pro-

posal.
KAP

Personal Injury by Accident: To
Define or not to Define

[1974] NZL]J 405

The authors note that a part of the proposed
definition of personal injury by accident was
omitted in the above article. The portion
omitted reads as follows:

“And for the purposes of this definition—

“(d) Damage to the human system to the
extent that it is caused by exposure to condi-
tions of temperature or of moisture, fumes,
or other physical factors, shall be deemed to
have been caused or contributed to by a mis-
hap or an untoward event only if that dam-
age is caused by special exposure on a par-
ticular occasion to abnormal conditions of
temperature or of moisture, fumes, or other
physical factors:

“(e) The human system includes the body
and mind;
And ‘personal injury’ and ‘accident’ have
corresponding meanings:”

It is considered that the omission does not

affect the writers’ conclusions, more particularly
those set out in paragraph 1 (d).

A AP WLy
JorN L Ryan

Sitting Out—*I haven’t seen so many people
who deserved to be on the bench since I owned
the Cleveland Indians.” Bob Hope at the

American Bar Association Dinner.
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MERRY CHRISTMAS, W'LUD!

The spirit of Christmas under the law is
summed up for me by that superb case a few
years ago when two zealous police officers at
an East Coast resort stopped a milkman on his
round at 7.30 on Christmas morning and
breath-tested him. As an official spokesman later
explained: “A milk float is a motor vehicle
within the meaning of the Road Safety Act,”
and the milkman had aroused suspicions of in-
sobriety by—of all things!—singing happily in
the street at that early chill hour of the morn-
ing.

In vain, the milkman—blood-alcohol content,
nil—protested: “It’s Christmas. I feel happy.
I often sing on my round.” The poor man still
had tc blow into that awful little bag.

Yet I suppose I can just about understand
the churlishness of the police on this occasion.
Christmas must be very trying for them. The
whole season is to modern Britain what Bac-
chanalian orgies were to Ancient Rome.

Forget all that talk of Anglo-Saxon reticence
or British calm. At Christmas-‘time we go
berserk: the celebration of the Nativity of Jesus
Christ so often degenerates into nation-wide
contravention of the law.

Even Father Christmas is not immune. Three
Christmases ‘ago in London 12 “Santa Clauses”
who formed a trade union and demonstrated
outside a West End department store against
the commercial exploitation of children at this
festive time were each fined £10 with £2 costs
by Mr Edward Robey, the Marlborough Street
Magistrate. Their offence: obstruction of the
pavement, as they danced in full costume out-
side 'the store chanting “Down with red-leg
labour” and “No charge to see Santa”.

They pleaded not guilty to the charge and
claimed they were picketing in contemplation
of a trade dispute. But “I think it was a demon-
stration in fancy dress to. entertain children
and passers-by,” said the imperturbable Magis-
trate.

Father Christmas figured in another brush
with the law some six years ago, in 1967. For
some considerable time, American servicemen
at a US Air Force base near Huntingdon had
been giving their children a treat by arranging
for them 'to receive letters from Santa franked
with his official address;: “Santa Claus, North
Pole”.

FenTON BRESLER’S cautionary Christmas Court
cases originally appeared in Punch.

They did it by writing the letters them-
selves, stamping the envelopes with United
States stamps bought at the base, then for-
warding them in a US Air Force plane to the
air force weather station Alaska—whence they
were posted back to England by the United
States authorities in the normal way. It was a
splendid idea, and at Christmas 1967 the senti-
mental US airmen wanted local English
parents to join in the scheme. It was reckoned
that 75,000 children would benefit.

But there was one difficulty: the English
parents could not buy US postage stamps at
the base. They would need to frank their en-
velopes with British postage stamps—and the
Post Office ruled that would be illegal.

“It would be a violation of international
postal regulations,” a US' Air Force spokesman
told a reporter. “All letters-must carry stamps
from the country of origin. The Post Office
have told us that penalties are extremely harsh.
So we have abandoned the scheme.”

As might be expected, drink enters heavily
into Christmas-time law-breaking. It surely was
not coincidental that only six days before
Christmas 1972 the Queen’s Bench Divisional
Court suddenly got it into its head to rule that
snap breath tests were legal. “The mere fact
that a check can be described as random in the
eyes of some people is no ground for dismiss-
ing the charge if all the requirements of the
law have been carried out,” said Lord Wid-
gery, the Lord Chief Justice. Strange! I had
always believed—along with about 99.99 per-
cent of the population—that when the breath-
alyser law was first enacted in 1967 random
breath tests were specifically excluded: both as
a sop to the motoring organisations and for
genuine civil rights reasons.

The timing of their Lordships’ decision was,
indeed, dextrous. With a zeal that no doubt
gladdened 'the heart of Sir Robert Mark, police
officers promptly stopped and breath-tested 20-
30 percent more motorists than the previous
festive season. Yet the average number of posi-
tive results from those test was less than half
—which would seem to indicate the tests were
pretty random,
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Mind you, back in those pioneering early
breath-test days of Christmas 1967, it seemed
that much of the traditional delights of Christ-
mas, or at least of Christmas parties, was likely
to disappear. A spokesman, for instance, of the
7,000 Greater London Council employees at
County Hall said: “There has been no official
instruction about office parties and the breath
test.” But he added, “We assume our staff are
aware of Mrs Castle’s” (then the Transport
Minister’s) ‘“views and will act accordingly.
Office parties have to finish at 7.0 pm and a
senior officer must be present.”

Some foresaw even greater dangers than
purely legal transgressions. Dr Maurice Packer,
local Bournemouth secretary of the Christian
Medical Fellowship, was quoted as fearing a
“moral backlash®. He was reported as saying
that rather than risk a breath test after parties
held at single girls’ flats, young men might stay
the night. “Thus the scene may be set for moral
tragedies, involving not only those directly con-
cerned, but others as well.” I don’t think it has
quite worked out like that myself. In the Brit-
ain of the Seventies, “moral tragedies” of that
somewhat vague nature are as likely to occur
on Christmas Day as any other day. There is
no close season for virtue.

Undoubtedly, parties do pose a special prob-
lem for the law at Christmas-time. I have
always rather liked the case of the young girl
singer back in the nineteen-fifties who objected
to being kissed under the mistletoe by the band-
leader at their Christmas party. Result: she
sued for assault—and recovered one shilling
damages. I swear to you that is a true story.

In December 1972, a pre-Christmas party in
Stoke Newington, London, landed the host in
Court. In the early hours of the morning, his
neighbours, unable to sleep, telephoned the
local police station to complain. As often
happens in such cases, a policeman duly went
round, rang the fellow’s front door bell and
asked him to cut down the noise.

But this particular host was enjoying his own
party too much. He refused to curtail his
guests’ activities, and was rash enough to tell
the policeman so. This was not the first time
the police had had complaints from neigh-
bours about this chap’s parties. So the police-
man did what I have always known him to be
empowered to do but have never yet known
of a case where one actually did it: he arrested
the fellow on the spot—in the middle of his
-party —and took him down to the police
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station, where he was charged with committing
a breach of the peace.

In due course, he appeared before the local
Magistrates—and was bound over in the sum
of £500 to keep the peace for two years and
to refrain from using his home for parties. I
wonder where he is going for his Christmas
party this year?

Christmas is also, of course, a time for
bribery on a national scale. Most of it is illegal
under the Prevention of Bribery and Corrup-
tion Acts, which, if fully enforced, would prob-
ably bring the nation’s economy to a halt even
more effectively than 'the current efforts of the
trade unions. Some years ago, a tobacconist,
who gave a nearby office clerk a Christmas
“present” of £1 because he knew that the clerk
always had the jocb of buying the firm’s cigars
for its Christmas gifts to cleints, was fined
£100. Nowadays, £1 seems very small beer
indeed.

I remember an odd little item of news last
Christmas, when Mr Derek Ezra, Chairman of
the Coal Board, sent a reminder to the Board’s
over-34,000 staff, ranging from clerks to
managers, counselling them to refuse Christ-
mas gifts, apart from calendars, diaries, ball-
point pens and small items of office equipment.
An official explained: “This is simply a re-
minder to members of the staff that they should
use their own common sense 1in accepting
gifts.”

But the message is not parochial. The same
“common sense” should apply throughout in-
dustry. Besides, what is wrong with a leather-
bound desk diary or solid-gold ball-point pen?
Discretion is all, when contemplating law-
bending.

Yet above all, from the legal point of view,
Christmas is a time for assessing the exact con-
sequences of material self-indulgence. There
was an admirable example of this earlier this
year, when the Edinburgh Sheriff Court had
to consider whether it was over-eating or “off”
food that had caused rather disastrous after-
effects at a “gourmet night” dinner held in a
leading Edinburgh restaurant.

A local firm of Scottish chartered accountants
on their annual Christmas outing sat down to a
meal of mussels, oysters, frogs’ legs and snails,
followed by fish soup, chicken in wine with
spaghetti, pigs’ trotters, calf’s head and ham
baked in champagne, rounded off with a rich
gateau and a fine Brie cheese. It was claimed
that the party of 34 consumed a total of 28
bottles of wine with meal plus drinks before
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and after. Quite clearly, the boat was very well
pushed out.

Unfortunately, within 48 hours, the Edin-
burgh Judge was told, the happy diners began
to “drop like flies”. They were physically ill.
With the result that the firm of accountants
refused to pay the £161 bill.

The restaurant sued for their money, and
their lawyer told the Judge: “I submit that
the combination of the grain and grape, along
with an over-indulgence in exotic and unusual
food, was the reason for the sickness and
stomach pains suffered by some members of the
party.” One partner countered with his evid-
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ence that he had eaten every dish and had
drunk wine with the meal and he thought that
no one in the party had drunk any more than
a normal amount during the evening: besides,
he was no stranger to exotic food, having
sampled local dishes in the Caribbean.

At the end of the first day’s hearing one was
still left in suspense: one did not know whether
it was too much food or bad food that had
caused the trouble. I am afraid we will never
know! The case was eventually settled out of
Court, and the mystery remains—to tease one’s
mind this coming Christmas. C Punch 1973

AND NOW THE NEW SECTION 108

Rarely has a single section of a statute com-
manded the continuing attention given in
recent years to s 108 of the Land and Income
Tax Act 1954. Within the last 10 years it has
been argued twice in the Privy Council, on 10
occasions in the Court of Appeal and in about
30 cases in the Supreme Court and Board of
Review. There have been literally hundreds of
other cases where its application has been con-
sidered by the Commissioner and/or by tax-
payers and their advisers. There have been
numerous seminars for lawyers and accountants
directed to discussion of its application. One
series organised by the New Zealand Society of
Accountants in 1971 attracted 1,000 registrants,
which is vivid testimony both to the practical
significance of an anti-avoidance tax section in
professional practice in the 1970s and to the
continuing difficulties of interpretation and ap-
plication of the provision. Indeed, few sections
of the laws have created more problems in
practice and for the Courts,

In CIR v Gerard [1974] 2 NZLR 279 de-
livered on 20 May 1974 McCarthy P began his
judgment in these words (p 280-281):

This appeal is from a judgment of Wilson

J in the Supreme Court in which he raises

his voice against the failure of the Legisla-

ture to take heed of the many criticisms of

s 108, not only by Judges of this Court and

the Supreme Court in New Zealand, but

also by members of the Privy Council, Lords

Donovan and Wilberforce in particular, and

against the Commissioner’s extension of the

operation of ‘this extraordinarily difficult

section into what he, Wilson J, called a

insEsasEnERandEnuEn na!

I L. M RIcHARDSON, who played an active role

in the recent Law Society submissions on the

proposed amendments, reviews the new s 108
and its background.

world of fiscal phantasy. I think it proper
that I should say that I ‘think that strong
words by the Judge were justified . . . One
can only hope that the Legislature will now
listen to what has been said by the Judiciary
and by legal commentators, and will state
in precise language not only what classes of
transactions are to be struck down, but what
are to be the results of that action.”

The Government picked up the gauntlet and
in cl 8 of the Land and Income Tax Amend-
ment Bill (No 2) introduced on 23 July 1974
proposed to replace the six line s 108 with a
provision running to two pages. Following an
upsurge of objections to the proposal (from the
New Zealand Law Society, the New Zealand
Society of Accountants, New Zealand Chambers
of Commerce, Federated Farmers and others)
a substantially modified draft was introduced in
the Committee stages and enacted on 8 Novem-
ber 1974. In the course of the debate in the
House of Representatives the Opposition
moved the adoption of an alternative draft and
when that was defeated announced that it
would enact its version “when” it became the
Government. So the uncertainties inherent in
the new section are compounded by uncer-
tainty as to its future.

The object of this article is to review the de-
velopment of s 108, the reason for recasting the
legislation and the broad effect of the new pro-
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Throughout the years

the grou

has meant

securnty a:?d confidence.

When Rembrandt painted the Night Watch over
three centuries ago, the concept of group security
and confidence was already an ancient tradition.
Today the group concept is even more valid than
ever; collective strength being a tangible safeguard
to economic uncertainties.

Qur Group - Associated Group Holdings Limited
~ is based upon the proved traditions of mutual
strength, Currently many thousands of New
Zealanders hold debenture stock or shares in
Associated Grour Holdings Ltd. Major institutional
shareholders include Associated Securities Limited
which is one of the top forty companies in Australia,
and the Commercial Union Assurance Company
'Limiéed one of the largest insurance groups in the
world.

Associated Group Holdings Ltd has shareholder
funds exceeding $8 million and total assets of more
than $34 million, making our group one of the
largest finance houses in New Zealand.

- Like any group, leadership is of the utmost
importance. As an indication of our expertise, AGH
Iagalt'vyear recorded a net profit after tax of almost $1
million.

Part of our group philosophy is an insistence on
the safety factor of diversification. Within our group
are 4 major companies, each a viable entity, This
diversity — as opposed to overcommitment in any
one sector ~ heips provide the security and
confidence which we believe an investor deserves.

AGH Finance Ltd provides funds for agricultural,
industrial and commercial activities such as leasing,
lease-back, commercial bill discounting, export
finance, bridging and mortgage loans. As well, the
company offers a complete range of consumer

finance services; hire purchase and leasing
agreements, personal loans and mortgages.

AGH Insurances Lid specialises in the insurance
of motor vehicles, marine hulls, caravans as well as
all forms of life and health cover — endowment,
whole life etc. i

AGH investments Ltd our group's philosophy of
safety and security through diversification is
reflected in its broad interests, such as ownership of
the modern fully licensed 70 room Abel Tasman
Hotel in Weilington, Kirk Motors {Auckiand) Limited
one of New Zealand's largest Chrysler franchise
holders, Mason Struthers Limited, the 100 year old
chain of Christchurch hardware and home appliance
retailers, and a 50% shareholding in the rapidly
%rowing and developing Cooks New Zealand Wine

ompany Lid. _

AGH Developments Ltd is active in all types of
property development, both residential and
industrial. Some of its grojects include a large
shopping complex, a 40 acre light industrial
devetopment, several high class residential
subdivisions and two large developments specially
designed for heavier industry. In addition, the
company builds and leases factories and
warehouses.

The result is a solid grouping based firmly on
traditional values of mutual strength, financial
expertise, and astute diversification.

We invite you to visit your local Assaciated
Group Holdings Ltd office. We have branches and
agencies throughout New Zealand. Qr write directly
to Associated Group Holdings Ltd, P.0. Box 3254,
Auckland, 1. We will be pleased to send to you a
copy of our last annual report and balance sheet
together with any other information required by you.

There's a place in the group

for you.
'A'A'A“
Associated Group Holdings Ltd
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LEGAL FORMS

119 forms available to the Legal Profession only

—Free Delivery

—Same Day Service

write for Price List to:—

AVON PUBLISHING LTD.

P.O. BOX 736, AUCKLAND

The Intellectually Handicapped Child

Four children in every 1,000 are born intel-
lectually handicapped. They are by far the
largest dependent group in the community.

% One could be a member in your family.

v These children are cut off from their com-
munity and face a lonely future unless
given special help.

v Given the right training and surroundings
they can learn an increasing number of
jobs and become happy and useful mem-
bers of society.

The I.H.C.S. helps provide this training and education.

You and your clients can help by donations, gifts or
bequests.

Write now for details.

The General Secretary,
Intellectually Handicapped Children’s Society, Inc.,
Box 1063, Wellington.

FORM OF BEQUEST

1 GIVE AND BEQUEATH the sum of §.......cems: free of al
duty and other deduction to The Intellectually Handicapped
Children’s Society Incorporated for the general purposes of the
Soclety and I DIRECT that the receipt of the Secretary of the
Society for this legacy shall be a complete discharge to my
executors for the same.

THE AUCKLAND MEDICAL
RESEARCH FOUNDATION
sponsors medical research, mainly
in the Auckland province.

The Foundation is registered as a Charitable
Body, and its legal title is:

THE AUCKLAND MEDICAL RESEARCH FOUNDATION

In addition to gifts, legacies and bequests,
the Foundation could be helped if your clients
suggested in their wills that a donation, rather
than a floral tribute, be made in their memory.

PRESIDENT: Kenneth Myers MBE
VICE-PRESIDENT: Sir Douglas Robb cMG

FURTHER INFORMATION AVAILABLE FROM:
AUCKLAND MEDICAL RESEARCH
FOUNDATION ‘
BOX 5546, AUCKLAND PHONE 74 - 750
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vision. It is not intended to analyse the prob-
lems which are likely to arise in the interpre-
tation and application of the new section as
that would unduly lengthen the paper.

The development of s 108

The early Land Tax and Property Tax Acts
contained generally worded anti-avoidance pro-
visions and it was not a big step for the framers
of the first combined Land and Income Tax
Act of 1891 to cover income tax as well as
land tax in the anti-avoidance section. But in
those palmy days income tax was a minor con-
cern. In 1900 when the general anti-avoidance
provision was re-drafted in the form adopted
ultimately in Australia as well as in New Zea-
land the maximum individual rate of income
tax was one shilling in the pound and land tax
contributed more than double the revenue
from income tax. The first reported income tax
case on the anti-avoidance provision was in
1938. The Commissioner lost and did not have
recourse to the section again before the Courts
until the mid 1960s—70 years after the first
provision was enacted. Following on the Com-
missioner’s success in Elmiger v CIR [1967]
NZLR 161 and particularly since the decision
of the Privy Council in CIR v Mangin [1971]
NZLR 591 in which the Crown succeeded
against various arguments designed to limit the
scope of the section, its possible impact became
a primary consideration in tax planning.

In retrospect it is clear that until relatively
recent times tax avoidance was not such a
serious problem from the Commissioner’s point
of view and he was content to rely on specific
provisions designed 'to cover particular forms of
tax avoidance, eg, s 107 and s 139 and in some
areas on his discretionary powers. The upsurge
in tax planning dates from the 1950s and is a
product of the high tax rates in the middle in-
come ranges which with increasing affluence
and inflation were felt by more 'and more tax-
payers. The tax bite and the design of the tax
system together provided a positive invitation to
indulge in ‘tax avoidance and in the late 1950s
and 1960s tax advisers set to work with enthusi-
asm. Faced with tax losses to the Revenue the
Commissioner relied on new specific provisions
and at the same time encouraged by the recep-
tion given by the Australian Courts to 'the
counterpart of s 108 turned to that section.

One might ask why the Commissioner is not
content with specific provisions designed ‘to
catch specific forms of tax avoidance. The
classic answer was given by Menzies J in the
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leading Australian case of Peate v FCT (1964)
111 CLR 443, 445:

“It is perhaps inevitable in an acquisitive
society that taxation is regarded as a burden
from which those who are subject to it will
seek to escape by any lawful means that may
be found. This is generally called tax avoid-
ance and it is successful if by reason of what
is done, what is potentially taxable, is put
outside the effective operation of the re-
venue laws . . . As often as a particular loop-
hole is closed through which it has been dis-
covered that revenue is lost, another is likely
to be found, so that as long as it confines
itself to stopping gaps the Legislature is
always a step behind the reluctant taxpayers
and their ingenious advisers. It is not, there-
fore, surprising that Parliament has some
times sought to anticipate tax avoidance by
general laws rendering ineffectual against the
Commissioner arrangements which are not
shams but are entered into to avoid taxation
obligations that would otherwise in due
course be incurred.”

Incidentally this justification contains an
element of hindsight because the legislators
who framed the predecessors of s 108 could
scarcely have foreseen the impact of income tax
in the community in the 1970s let alone the
sophisticated tax planning developing in recent
years. However, the widespread inwvoking by
the Commissioner of s 108 does highlight the
importance in a modern tax system of buttress-
ing specific anti-avoidance provisions by a
general provision.

Curiously, the old s 108 was both unreason-
ably restrictive and too broad in its language.
In the ordinary sense “the incidence of income
tax” and “his liability to pay income tax” can
relate only to the burden which is imposed by
the Act on the person who derives the income in
question. But as Taylor J said in Newton (96
CLR 578, 663) :

“It is a condition precedent to the lability
of the taxpayer that he shall derive income
and it is difficult to understand how, except
in a loose sense, a person can be said to
avoid lability for tax by putting himself in
a position where he will, neither in fact nor
in law, derive future income. Nevertheless,
in an attempt to give some intelligible mean-
ing to 'the section the view has been taken
that there may be, on the part of the tax-
payer, an avoidance of liability to tax, with-
in the meaning of the section, in respect of
income before that income has been de-
rived.”
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Moving to the other extreme, the section
applies in so far as any purpose or effect of
an arrangement is tax relief. As McCarthy P
said in Gerard (at p 280):

“It cannot be given a literal application,
for that would, the Commissioner has always
agreed, result in the avoidance of ‘transac-
tions which were obviously not aimed at by
the section. So the Courts have had to place
glosses on the statutory language in order
that the bounds might be held reasonably
fairly between the Inland Revenue authori-
ties and taxpayers. But no-one suggests that
this is satisfactory, especially as one result has
been that the Privy Council has been forced
in a number of cases to assume the task,
rightly one for the Legislature, of providing
the tests according to which our people are
to be taxed.”

The first Privy Council decision was Newton
v Commissioner of Taxation [1958] AC 450.
The Judicial Committee (at p 466) enunciated
the predication test under which arrangements
escape tax if they are “capable of explanation
by reference to ordinary business or family
dealing, without necessarily being labelled as a
means to avoid tax”. It would seem that the
Privy Council in Mangin had some reservations
about the possible width of the interpretation
in Newton because it went out of its way to say
of the Newton test (at p 598) :

“In their Lordships’ view this passage pro-
perly interpreted, does not mean that every
transaction having as one of its ingredients
some tax saving feature thereby becomes
caught by a section such as s 108. If a bona
fide business transaction can be carried
through in two ways, one involving less liabi-
lity to tax than the other, their Lordships do
not think s 108 can properly be invoked to
declare the transaction wholly or partly void
merely because the way involving less tax is
chosen . . . Their Lordships think that what
this phrase refers to is, to adopt the language
of Turner J in the present case ‘a scheme
. . . devised for the sole purpose, or at least
the principal purpose, of bringing it about
that this taxpayer should escape liability on
tax for a substantial part of the income
which, without it, he would have derived.”
In the cases decided in the mid-1960s and

up to Mangin in 1970 the New Zealand Com-
missioner faced one technical argument after
another attempting to constrict the scope of the
section. After Mangin the contest in the Courts
tended to focus on the annihilation conse-
quences of the section and the application of
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the Newton and Mangin tests in specific fact
circumstances, although arguments as to the
scope of the section continued to be raised.
Before turning to indicate the circumstances
giving rise to the enactment of the new pro-
vision it is worth noting what arguments to
limit the scope of s 108 have been rejected by
the Courts. These are:

(1) That the section applies only to sham
transactions—rejected in Elmiger after being
upheld in Lewis v CIR [1960] NZLR 634.

(2) That the section has no fiscal effect—
rejected by the Court of Appeal in Elmiger
and 'the Privy Council in Mangin.

(3) That the section is limited to arrange-
ments affecting an accrued lability to tax or
an accrued incidence of tax—rejected by the
Court of Appeal in Elmiger and the Privy
Council in Mangin.

(4) That the section cannot apply to bar
deductions otherwise allowable-—rejected in
Elmiger in the Supreme Court ([1966] NZLR
683) and abandoned in argument in the Court
of Appeal but its ghost was resurrected in ob-
servations in the Court of Appeal in Europa
Oil (NZ) Ltd v CIR [1970] NZLR 321 before
being given a qualified burial in Wisheart v
CIR [1972] NZLR 319.

(5) That the section applies only to trans-
actions to which the taxpayer is legally a party
—rejected in CIR v Ashton [1974] 2 NZLR
321 and Udy ¢ CIR [1972] NZLR 714
after being upheld by Turner J in Wisheart.

In Mangin it was accepted by the taxpayer
that if the section applied in the circumstances,
the assessment was correct. But the Privy Coun-
cil drew attention to the gap in the old s 108.
It was a destructive provision only and assisted
the Commissioner only if following annihila-
tion of the arrangements voided by the section
a taxable situation was disclosed. Before
Mangin the Courts had not adopted a strict
approach to annihilation questions (eg, see
the comments of McCarthy J in Marx v CIR
[1970] NZLR 182, 221). But in Wisheart,
which was the next case to reach the Court of
Appeal after the Privy Council decision in
Mangin, North P noted (at p 326):

“While then on the state of the authorities
at the time, the Chief Justice was fully entit-
led to rely on Peate v Federal Commissioner
of Taxation (supra) in coming to the con-
clusion he did, yet 1 think it must now be
accepted that in the view of all their Lord-
ships who sat in Mangin’s case what was said
in Peate’s case really amounted to legislat-
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ing rather than interpreting the section. I
draw this inference because the suggested
amendment to s 108 proposed by Lord Dono-
van in Mangin’s case closely follows the way
the majority of their Lordships expressed
themselves in Peate’s case.”

The practical issue was raised on the facts in
Gerard. There the taxpayer had engaged in
the type of paddock trust arrangement held in
Mangin to fall within the section. But the pro-
ceeds of sale of the crop never reached the
hands of the taxpayer. The Court of Appeal
upheld Wilson J’s conclusion that there was no
basis on which the Commissioner could assess
the taxpayer in respect of the income in ques-
tion. Clearly the Government could not leave
unchanged a section which produced this taxa-
tion result and in the amending process it took
the opportunity to deal with certain other
matters of concern to it in the interpretation
and application of the provision.

First draft of the new s 108

Clause 8 of the Land and Income Tax
Amendment Bill (No 2) is set out at [1974]
NZL]J 379. As noted at the beginning of this
article the draft clause provoked a great deal
of opposition and controversy, as well it might.
For it tilted the scales very much in favour of
the Revenue. It was obvious that if enacted in
its draft form it would have operated unfairly
to taxpayers and created serious problems for
the Courts and for lawyers called on to advise
in relation to its application. It was subject to
five major general criticisms:

(1) Tt was prolix and difficult to understand
and apply. For example, subcl (1) occupied 21
lines. The long involved subclauses would have
made it difficult to determine the interpretation
and application of the provision. A taxpayer
would certainly not have understood it and
even a lawyer with experience in the field
would have found it difficult to advise on its
application with any confidence.

(2) The Courts criticised the old section for
its lack of clarity and its arbitrariness. In Gerard
it was stigmatised as “fiscal fantasy”. But all
that was done in the new subcl (1) was to
add additional phrases designed to eliminate
some of the problems the Commissioner had
met in the Courts by adding sufficient words
to cover every possibility.

(3) Kitto J in Newton (96 CLR 578 at p
596) (and his statement was said by Lord Wil-
berforce in Mangin at p 603 to be “the last
word . . . on the Australian section”) said:
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“Section 260 is a difficult provision, in-
herited from earlier legislation and long over-
due for reform by someone who will take the
trouble to analyse his ideas and define his
intentions with precision before putting pen
to paper.”

The first draft did not take that opportunity.

(4) It would still have been necessary for
advisers to know the case law under the old
s 108 and the Australian s 260—running to at
least 30 reported cases—with all the inconsis-
tencies which have resulted from developments
and changes in judicial thinking over the years
as the Courts have themselves acknowledged.

(5) The first draft by no means resolved the
key interpretation problems under ‘the old s 108.
First, McCarthy P’s basic criticism in Gerard
was not met. Further, there was no attempt to
meet his suggestion that the legislation should
state in precise language what classes of trans-
action were to be struck down. Second, in
Mangin Lord Wilberforce noted ‘that there were
four areas of uncertainty. He said (at p 602):

“If one compares it with more recent ex-
amples of legislation, it can be seen, and the
decisions show, that it is deficient in a
number of respects:

“(a) It fails to define the nature of the
liability to tax, avoidance of which
is attacked. Is this an accrued liabi-
lity, a future, but probable liability,
or a future hypothetical liability? Is
it one which must have arisen but
for the arrangement, or which might
have arisen but for the arrangement,
and if ‘might’ probably might or
ordinarily might or conceivably
might?

It fails to specify any circumstances
in which arrangements, etc, which, in
fact, have fiscal consequences may be
outside the section, and, if such exist,
to specify on whom the onus lies, and
to the satisfaction of whom, to estab-
lish the existence of such circum-
stances. The taxpayer is left to work
his way through a jungle of words,
‘purpose’, ‘or’, ‘effect’, ‘purported
purpose’, ‘purported effect’ which
existing decisions have glossed but
only dimly illuminated.

It fails to specify the relation between
the section and other provisions in
the income tax legislation under
which tax reliefs, or exemptions, may
be obtained. Is it legitimate to take
advantage of these so as to avoid or

P> |
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reduce tax? What if the only purpose
is to use them? Is there a distinction
between ‘proper’ tax avoidance and
‘improper’ tax avoidance? By what
sense Is this distinction to be per-
ceived?

It gives rise to a number of extreme-
ly difficult problems as to what hypo-
thetical state of affairs is to be as-
sumed to exist after the section has
annihilated the tax avoidance ele-
ment in the arrangement.”

All four of these uncertainties remained to a
greater or lesser extent under cl 8 of the Land
and Income Tax Amendment Bill (No 2). In
view of the fact that it was superseded there
is no point in considering the detailed criti-
cisms that could and were made of the various
subclauses of the clause except to note that it
was retrospective in the sense that it applied
to income derived under an arrangement after
1 April 1975 whether the arrangement was
entered into before or after that date and if
before whether or not it satisfied the tests under
the old legislation.

The new s 108

It is suggested that in considering the ap-
proach taken in the new draft, which was set
out in full at [1974] NZLJ 510, the observa-
tions of Kitto J and Lord Wilberforce should
be kept in mind and that it might be expected
in a provision of this kind:

(1) That the section should hold a fair
balance between the State and the citizen by
adopting a middle course and avoiding the two
extremes of taxing on the premise that every
citizen is under an obligation to conduct his
affairs so as to pay the maximum tax on the
one hand and of taxing only if an existing tax
liability is deliberately shifted or changed on
the other.

(2) The middle course should recognise that
tax is an important and proper factor in the
making of business decisions. What should be
struck at are ‘arrangements which are outside
the range of acceptable business and family
practices.

(3) The provision should be self-contained in
the sense of being capable of being understood
by lawyers, accountants and taxpayers without
reference to the mass of earlier case law. Ac-
cordingly it should be formulated using terms
which have a single settled meaning or which
are defined for the purposes of the section.

From time to time it has also been sug-
gested that the section should specify the
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classes of transaction affected by it or should
expressly exclude certain classes of transactions
from its operation, eg those involving perman-
ent dispositions of enduring assets. However,
this poses problems because even an absolute
transfer of land may involve such other factors
as to the control of the income earning activity
of the transferee and of the disposition and
use of the income to justify the inference that
the arrangement including the transfer of pro-
perty was entered into in that way for tax
avoidance purposes. It has also been suggested
at times that at least the more significant guide-
lines in determining the application of the pro-
vision should be spelled out in the legislation.
After all, in the argument of cases under the
secticn it was standard practice for counsel to
point to the various features of the facts which
it was 4alleged justified or did not justify the
drawing of the inference that the purpose of the
arrangement was escape from tax and any re-
view of the cases would show the sort of factual
features that the Courts have tended to regard
as significant.
"Subsection (1) now provides:

“Every arrangement made or entered into,
whether before or after the commencement
of this Act, shall be absolutely void as against
the Commissioner for incomie tax purposes
if and to the extent that, directly or in-
directly—

“(a) Its purpose or effect is tax avoid-

ance; or
Where 1t has 2 or more purposes or
effects, one of its purposes or effects
(not being a merely incidental pur-
pose or effect) 1is tax avoidance,
whether or not any other or others
of its purposes or effects relate to,
or are referable to, ordinary business
or family dealings,—

whether or not any person affected by that

arrangement is a party thereto.” ’

Subsection (6) defines the crucial terms
“arrangement”, “lability”, and “tax avoid-
ance”. The definitions of “arrangement” and
“liability” closely follow the meanings given to
the terms in the decided cases and “tax avoid-
ance” is a compendious expression including the
alteration of ‘the incidence of tax, relieving from
liability for tax and avoiding, reducing or post-
poning liability to tax. It might have been
desirable for the sake of clarity to have defined
“purpose” in ‘terms of the meaning accorded
to it in Newton and subsequent cases, namely,
the end in view or object of the arrangement,
but not including the motive or intention of

“(b)

.
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the taxpayer except in so far as evidenced in
the arrangement. Finally, in view of the read-
ing down by the Australian and New Zea-
land Courts of the word “effect” in the old
section, one wonders what purpose is met by
its retention in the new section.

Under the new provision it is not necessary
for tax avoidance to be the sole or principal
purpose of an arrangement. It is sufficient if it
is a minor purpose so long as it is not a “merely
incidental purpose”. This is further emphasised
by the express statement that where there is a
tax avoidance purpose present other than a
merely ‘incidental purpose the arrangement is
void whether or not other purposes are refer-
able to ordinary business or family dealing. It
is clear from the debate in the House of Re-
presentatives that the Government considered
that in terms of social policy the interpretation
of 5 108 had been correctly settled in Elmiger
that the Courts had subsequently retreated from
that position in favour of the taxpayer and that
the new provision was designed to restore the
legal position as understood following Elmiger.
Thus Dr A M Finlay, Minister of Justice, said
((1974) NZPD 4193): “The Elmiger case
unfortunately represented something of a high
point, and since that time the Courts have
tended to retire from the position that was
taken up.” Second, Parliament in its definitions
of terms in subs (6) and in the closing words
of subs (1) has forestalled the raising again of
various argument advanced in the cases de-
signed to limit the scope of the section. The
definitions also serve the purpose—highly desir-
able in this area—of reducing the uncertainties
inherent in a general anti-avoidance provision.

Where an arrangement is void under subs
(1), subs (2) empowers the Commissioner to
make an assessment to counteract the tax
advantage obtained from or under the arrange-
ment by any person affected by it. It removes
at a stroke the annihilation problems under
the old section 'and allows taxing to proceed on
a realistic basis. It is complemented by subs (3)
designed to prevent double taxation under
which income included in an assessment under
subs (2) is deemed to have been derived by
that persen and not by any other person.

Subsection (3) although designed -to deal
with dividend stripping is potentially much
wider and may cause considerable problems in
practice if the Commissioner seeks to extend
its application. It is at least arguable that it
allows the Commissioner to apportion the sale
price of shares wherever there are accumulated
profits in the company at the time of sale. This
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is because sooner or later those profits might
be expected to be paid out as dividends and
because in the calculation of the price of the
shares some regard is had to ‘the profit reten-
tions and cash funds of the company.

Subsection (5) is a rather wordy provision
which broadly speaking continues to apply the
old s 108 to arrangements entered into before
1 October 1974 so long as they are not in law
terminable and the arrangement continues to
be strictly according to its terms.

Fmally, in view of the Leader of the Oppo—
sition’s statement that the amendment moved
unsuccessfully in the course of the debate would
be enacted “when” National became the Gov-
ernment, it is interesting to note the criteria
provided in that amendment for consideration
in determining whether an arrangement has the
necessary tax " avoidance purpose. The criteria
set out in the amendment are:

“(a) whether the arrangement might reason-
ably be expected to have been entered
into and implemented in that particu-
lar way 1if tax ‘avoidance had not been
its principal purpose:
whether the rights and obligations aris-
ing under the arrangement might reas-
onably be expected to have been
created under an arrangement not
having tax avoidance as fits principal
purpose:
the extent to which the emphasis in
the arrangement is substantially on
income factors:
the overall effect of the arrangement
on the practical carrying on of any
existing business or other income earn-
ing activity to which it relates:
the extent of the control over the earn-
ing and disposition of income under the
arrangement in practice exercised by
the taxpayer:

“(f) other courses of action open to the tax-
payer at the time he entered the ar-
rangement, and

“(g) ‘the family or commercial purpose or
purposes served by the arrangement.”

It seems inevitable that s 108 will continue
to occupy the attention of practitioners and the
Department, if not of the Courts, as much as
it has over the last 10 years.

Offered separately, or as a job lot of three?—
The Minister of Justice announced today that
tenders have now been called for the new
Court of Appeal.—Press release.

——————————
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TRIBUTES TO SIR WILFRID SIM

The recent passing of Sir Wilfrid Sim, QC,
was marked by the honour of a special sitting of
the Supreme Court in the No 1 Courtroom at
Wellington, a venue Sir Wilfrid had so fre-
quently graced with distinction. With the Chief
Justice, Sir Richard Wild, were sitting Sir
Thaddeus McCarthy, Sir Clifford Richmond,
Sir Alec Haslam, Mr Justice Mahon, Mr Jus-
tice Quilliam, Mr Justice Beattie and Sir Alex-
ander Turner.

On behalf of the New Zealand Law Society,
Mr L ] Castle said:

“First, may I say that the Attorney-General
regrets that he is unable to be present this morn-
ing and that he has asked that he be associated
with ‘the tributes to be tendered.

“The profession at large welcomes the op-
portunity to pay its respects to the life and
work of the late Sir Wilfrid Sim.

“It is given to few men to serve the law, the
community and the nation in divers ways over
a remarkable term of some 60 years. Signifi-
cantly he was one of the New Zealand Law
Society’s first representatives on the Rules Com-
mittee of the Supreme Court when established
in 1930, and gave valued service to that body
until his retirement in 1952. Perhaps more
significantly he was appointed with Sir Ken-
neth Gresson, to whom tributes were so
recently paid in this Court, the New Zealand
Law Society representative on the Law Re-
vision Committee in 1937 when that Commit-
tee, the precursor of the Law Revision
Comimission, was established. Not surprisingly,
this appointment followed a paper delivered by
Sir Wilfrid at the Legal Conference in Dune-
din in 1936 entitled ‘Law Reform in New Zea-
land’. Noteworthy, too, was his paper delivered
at the 1938 conference of the Society in Christ-
church in which he advocated absolute liability
in motor collision cases, which not only pro-
vided keen discussion but also led to a resolu-
tion by the conference supporting the principle
of absolute lability; this, one is reminded, in

1938.

“In addition to conducting an extensive
practice throughout New Zealand, he devoted
his energies to party politics—an activity that
culminated in his serving as President of the
National Party for some seven years,

“Other notable contributions of a national
character include his authorship of the well
known standard textbooks on ‘the Practice of
the Supreme Court and Court of Appeal, and

on Divorce.

“Many remember him as a kindly, gentle
man yet as a great protagonist for equity and
good conscience and as a doughty antagonist
in all encounters. His eminence was undoubted.
Whilst we are saddened by his passing, we
recall with pride his great contributions to
public life and to the profession of which he
was so proud. We offer our condolences to his
family,” Mr Castle concluded.

For the Wellington District Law Society, Mr
R D Richmond observed that when the late
Sir Wilfrid Sim was called to the Inner Bar
in the Supreme Court at Christchurch on 25
July 1939, the then Chief Justice, the Right
Honourable Sir Michael Myers, commented
that the letters patent entitling Sir Wilfrid to
practise as a King’s Counsel, as he was then,
not only conferred a privilege and an honour;
they imposed obligations both express and im-
plied—and the implied were greater than the
expressed because they involved 'the responsi-
bility of leadership of the Bar and of helping,
in a way that only leaders can do, the younger
men of the profession to maintain in their inte-
grity the great traditions established in England
and followed in this country.

“Throughout his career in the law Sir Wil-
frid fulfilled those obligations truly and well,”
Mr Richmond continued. “He also assumed
with distinction the responsibilities of leader-
ship outside the law, specifically in the army
during the First World War and later in public
life. Graduating from Victoria University in
1913 he practised in Wellington until August
1914 when he enlisted in the army. He served
with distinction in Samoa until 1915 and then
further afield with a regular Scottish regiment,
the Argyll and Sutherland Highlanders, receiv-
ing the Military Cross for gallantry in action.
When he returned to New Zealand he prac-
tised in Christchurch and became a partner in
Messrs. Duncan, Cotterill & Co. He conducted
an extensive practice at the Bar and was con-
nected with many important cases in that city.
In 1939 he returned to Wellington, where he
practised at the Inner Bar until he became ill

_
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earlier this year. His learning in the law, his
diligence and ability in his work, his qualities,
his character and his integrity earned him the
highest regard and respect among his colleagues
and a place as one of the principal legal figures
not only in Wellington but throughout the
country. He maintained and upheld the tradi-
tions of the profession. He will be long remem-
bered with affection and esteem. To his son,
Peter, with whom many of us were students,
law clerks and vyoung practitioners, to his
daughter, Mrs Murdoch, and to their families,
we offer our sincere condolences and sym-
pathy,” he concluded.

The Chief Justice, Sir Richard Wild, said
that the Judges of the Court of Appeal and the
Supreme Court desired to join with the profes-
sion in this public tribute to the life and work
of Sir Wilfrid Sim QC.

“Your twc Presidents have described Sir
Wilfrid’s notable services to the law. For their
part the Judges remember in particular his
contribution to the original Law Revision Gom-
mittee and to the Rules Committee on each of
which he served for many years. They also
have cause for special gratitude to him in the
course of their daily work for his service in
keeping up the two standard works on Civil
Procedure and Divorce Law which originally
bore the name of his distinguished father—
for many vears a Judge of this Court—and
which Sir Wilfrid continued with unrelenting
devotion to edit and supplement almost to the
day of his death.

“We shall all retain vivid memories of him
in his practice as a leader of the Bar, more
especially in the field of equity and revenue
work. He appeared often in the Supreme Court
and the Court of Appeal and before various
Commissions, By his appearance before the
Judicial Committee of the Privy Council in
1955 he became one of the first to demonstrate
that New Zealand appeals are best handled by
New Zealand counsel, and one remembers
the pride he had on that occasion in journey-
ing to London to argue before their Lordships
and his delight in being able to hold the judg-
ment in his client’s favour. It is noteworthy
that the example that he and others set is now
followed as almost standard practice.

“Sir Wilfrid had for long been the doven of
Queen’s Counsel in this country. His record in
having held the patent for no less than 35
years certainly eclipsed that of any of his prede-
cessors, and it is likely to stand for a long time
to come. His whole period of practice was
such that in more recent times he appeared
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not infrequently before Judges who were not
born until after he himself had reached the
mid-stream of practice. And yet if in the course
of that long career he suffered disappointments,
he kept them to himself. He was indeed always
a staunch champion of the Courts of Justice
and of the due place of the Judges, for whose
office and for whom as individual persons he
never failed, despite his own seniority in age,
to show exemplary respect and courtesy. In
regard to such a man it is almost impertinence
to speak of integrity vet, in a way, that was his
most memorable quality—strong and unyield-
ing integrity.

“On such occasions as this morning’s sitting
he was always in his place at the Inner Bar
and we shall miss him. Only a few months ago
he was in 'this Court for the last time in the
familiar role of counsel for the trustees upon
the interpretation of a will. On his intimating
that it was indeed his final appearance, Mr
Justice Cooke aptly marked the occasion by
mviting Sir Wilfrid to fix the costs of all coun-
sel. You will sense the pleasure i1t gave my
brother Cooke to pay that graceful little com-
pliment and the equal pleasure that it gave
Sir Wilfrid to accept it and act upon it in fix-
ing the costs appropriately.

“He was one of the old school: but there
is much for us all to learn from the old school
as represented by such a man as Sir Wilfrid
Sim,” he concluded. “To his son, Professor Sim,
and to his daughter the Judges extend their
respectful sympathy.”

CONFERENCE CORNER—1

Puha and Pakeha

The 1975 Conference is to feature a “New
Zealand theme” dinner. Practitioners may re-
call that a certain soup on the Rotorua menu
aroused press speculation as to 'the possibility
that a ‘protected species might have found its
way into the pot (the pukeko soup). Inquiries
later revealed that the birds had either been
taken in season legally, or else taken out of
season by motor vehicles whilst the fowls were
crossing roads. Now ‘that the Wellington Zoo
boasts a kiwi-house nothing can, of course, be
ruled out. After all, in the gloom almost any-
thing can pass for a kiwi, and a kiwi can pass
for almost anything. However the latest intel-
ligence is that the planning for the dinner is at
an advanced stage. Now 'that the wines (domes-
tic) have been chosen, planning can advance.

—;‘
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WOODHOUSE IN AUSTRALIA

Just before he left for the United Nations
Prime Minister Gough Whitlam had his staff
prod several ministers to see that the legisla-
ticn for a national compensation scheme was
quickly drafted. The ambitious $2 billion-a-
year scheme is intended to replace third-party
motor vehicle insurance and workers’ compen-
sation and to provide complete compensation
for all kinds of accidents, sickness and even
inherited incapacities.

It is ‘the one project in the welfare field
about which government ministers express opti-
mism. The momentum has gone out of efforts
to nationalise health insurance, despite the
passage of most of the legislation in the post-
clection joint sitting of the parliament. Work
on introduction of a comprehensive superan-
nuation system has hardly begun and ministers
express disappointment at what they describe
as the fence-sitting of their expert committee
of inquiry on the subject, and there is similar
lack of interest in the reports on tax reform
and poverty.

All these are detached, almost scholarly
reports, pointing up complexities and difficul-
ties and emphasising the need for caution and
concensus building. The national compensation
report, on 'the other hand, has all the hallmarks
of a Labour Party pamphlet. It vigorously de-
nounces State government and private insur-
ance and the legal philosophy of fault and neg-
ligence, and declares that the national govern-
ment must take full responsibility. With all the
breezy confidence of electioneering politicians
its authors gloss over problems of transition and
simply assert that their proposed Department
of Compensation, with its elimination of legal
procedures in accident cases, will usher in a
new order of benevolent treatment for the in-
capacitated and the sick.

The committee, headed by a New Zealand
Judge, Mr Justice Woodhouse, obligingly in-
cluded a draft bill with its report and Whit-
lam has insisted that it be brought quickly in-
to parliament without any delaying analysis or
examination. But senior officials from several
departments are concerned that the govern-
ment will come a cropper if they implement the
proposals with undue haste. Legal opinion is
that the Commonwealth Government has no
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clear power to abolish common law rights to
sue for damages in accident cases, except in its
own territories. And there is no clear constitu-
tional power for it to override the State legis-
lation on insurance arrangements either. Mr
Justice Woodhouse, coming from a country
with a unitary system and an all-powerful single
parliament, does not seem to have appreciated
the limited role for Canberra in our system.

The basic proposal is that every injured or
sick person should receive weekly compensation
payments related to 85 percent of their earn-
ings in the previous year and the percentage
incapacity they suffer as determined by depart-
mental inquiry. The report says: “There
should be an avoidance of the adversary atmo-
sphere in the assessment and administration of
benefits . . . any real doubt should go in favour
of the applicant. All this could be achieved by
the detached administration of a department or
instrumentality of the State . . .”

The report so wholeheartedly embraced by
Whitlam is no levelling egalitarian proposal.
Tts earnings-related system of benefits would
permit weekly compensation payments up to a
ceiling of $409 a week for people who had
earned $25,000 or more the previous year. And
all medical, hospital and rehabilitation costs
would be free for everyone. The report’s justi-
fication for paying benefits related to previous
income is that higher-income people have
higher financial commitments and need more.
A sentiment which hardly squares with many
of the government’s tax measures or its other
social programmes.

There are brief references in the Woodhouse
report to “passengers” who may exploit the
system, but “the real safeguard against abuse
will always be personal initiative and self-
respect”’. The proposal before the parliament
does try to overcome the major disincentive
which compensation schemes always have
against rehabilitation—by the sweeping device
of making compensation payments permanent
and a right for life regardless of recovery. So,
for example, the farmer who managed to earn

S ————
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WHEN THE NEED TO HELP IS GREATEST. ..

The

Salvation
Army

gives love, comfort and
attention to the child in
“eed s o 0
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HOW THE SALVATION ARMY
HELPS YOUR COMMUNITY ...

Emergency Lodges—for famliies In emergencies;
Maternity Hospitals; Men’s Social Service Centres;
Men’s Hostels; Homes for Infants; Young People's

No one to care for this little toddier whose
mother is in hospital. No adult member of the
family willing to look after the feeding, clothing
and needs of a small child. It is perhaps the
young and the very old who suffer most when
life Is unkind. A call to The Salvation Army and
quietly, quickly and helpfully a young officer is
there to assist. The right care is given to the
small child who needs a ‘“home”, worry is
forgotten until the mother is once more able to

Homes—Girls; Women’s Eventide Homes—for the
elderly; Young People’'s Homes—Boys; Hostel for
Maori Youth; Women’s Reformatory; Young Women’s
Hostels; Clinics for Alcoholics; Sanatorium for inebriate
men; Samaritan Centres—for special relief among the
poor; Men’s Eventide Homes—for the elderly; Farming
projects; Police Court Work and gao! visitation in
the four main cities.

SOLICITORS !

cope. When Clients consult you
about their wills, we
would be grateful if you
could remind them of our
manifold operations in
the cause of humanity.

HOW YOU CAN HELP THE SALVATION ARMY
to bring happiness to hundreds:

(a) Remember to give generously when coliectors
call, or send now.

(b) Remember The Salvation Army in your Will.

(c) All gifts to The Salvation Army during a
person’s lifetime are duty free; donations of
$2 up to $50 may be exempt from income tax.
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PLUNKET SOCIETY
(The Royal New Zealand Society for the Health of Women and Children (Inc.))

The Plunket Society aims to help New Zealand parents bring
up their children healthy in mind and body.

In 1973 Plunket nurses gave advice on 1,224,204 occasions to
the parents of New Zealand children.

In addition, the six Plunket-Karitane Hospitals cared for 2,408
babies and 1,009 mothers in 1973. No charge is made for the
service which the Plunket Society gives in homes, clinics or Plunket-
Karitane Hospitals.

Successive Governments have given generous assistance, but over and above this, the Plunket
Society still has to call for public support to the extent of at least $4.50 a year for each baby
under’ supervision and approximately $6.00 a day for each patient in a Plunket-Karitane Hospital.
In addition, a tremendous amount of voluntary effort goes into the Society’s work.

The Society grows with New Zealand and gifts will help the work of this great national
organisation.

All gifts to the Society are free of Gift and Death Duty.

New Zealand Secretary,
Plunket Society,

472 George Street,
P.O. Box 672,
DUNEDIN.

Medical Research Saves Lives

Major medical discoveries have been made in New Zealand in recent years as a
result of support by the Medical Research Council. Among these may be listed
pioneering research on the cause and treatment of thyroid disease and high blood
pressure, transfusion of the unborn child, and new techniques in cardiac surgery.
In many other fields of medical research our knowledge is being steadily advanced
by the combined efforts of clinicians and basic scientists in different parts of
New Zealand.

From its Government grant, and from donations and bequests, the Medical Research
Council supports active research into diseases of the endocrine glands, coronary
attacks, cancer, infectious diseases, the effects of drugs including alcohol and
marihuana, dental caries, immunology and tissue transpiantation, to name only a
tew of the many subjects under investigation in New Zealand. The presence of this
research work within our hospitals and universities contributes significantly to the
high standard of our medical care. It is essential that the work should be intensitied
if we are to maintain progress in the years ahead.

Your client may be able to help significantly in this worthwhile field. Gifts to the
Councll may be earmarked for particular forms of research or allocated at Council's
discretion according to the urgency of various research programmes.

Gifts to the Council during the lifetime of the donor are exempt from gift duty.
Companies may claim tax exemption on gifts to the Council of up to 5 percent
of assessable income, provided that approval of the Minister of Finance is sought
for gifts in excess of $5,000.

A
A

]

For further information please write to the Secretary,

Medical Research Council of N.Z.

P.0. BOX 6063 DUNEDIN, OR TELEPHONE 79-588.

PAE
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$25,000 one season and fell off his tractor and
managed to persuade the Department of Com-
pensation of his complete incapacitation would
be on a pension of $409 a week (adjusted for
inflation and national productivity quarterly)
for the rest of his life, and this income would
not be jeopardised by his successful rehabilita-
tion and resumption of farming activity.
Many officials in Canberra say bluntly that
the Woodhouse proposals are cloud-cuckoo-land
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nonsense, but that Whitlam is so sold on them
as promising a step into ‘the brave new world
that he gets angry at even the slightest criticism
of them.

However, the scheme is probably doomed be-
cause of a change of thinking by deputy Prime
Minister Jim Cairns. He has recently been
stressing the need to cease regarding progres-
sive income tax as a bottomless well of finance
for the Welfare State.

ACCIDENT COMPENSATION—AMENDMENTS WELCOMED
BY COMMISSION

The Accident Compensation Amendment
Act passed by Parliament not only raises maxi-
mum payments in lump-sum compensation to a
level in keeping with current trends, but gives
effect to other changes hoped for by the Acci-
dent Compensation Commission, said the Com-
mission’s Chairman, Mr K L Sandford. “The
alterations to lump sums and the limits for
earnings-related compensation are the first
since the 1972 Act was passed,” he said.

The amendment lifts the aggregate of lump
sums for non-economic loss from $12,500 to
$17,000. The upper limit for permanent loss of
impairment of bodily function, including loss
of part of the body, rises from $5,000 to $7,000
and the maximum for loss of amenities of life
and such effects as disfigurement, pain and
mental suffering increases from $7,500 to
$10,000. These new limits apply to accidents
which occurred on or after October 1 this
year.

Welcoming the passing of the new Act, Mr
Sandford said that from April 1 next year, the
maximum income on which compensation can
be paid has been increased from $200 a week
to $300 a week, with the compensation limit
raised accordingly from $160 a week to $240,
said Mr Sandford. This increase will apply to
any period of incapacity occurring on or after
1 April, 1975, even though the accident giving
rise to the incapacity happened before that
date. In line with income limits for compensa-
tion, the maximum income on which levies
can be charged has been increased from
$10,400 to $15,600.

The new maximum of $15,600 for levy
purposes will be effective when levies become
payable next year—for employers on employee
earnings for the year ending 31 March 1975,
and for self-employed people on earnings to

30 September 1975. The new maximum levy on
self-employed then will be $156 (ie, 1 percent)

Other aspects of the legislation are:

(a) Clarification of important aspects of per-
sonal injury by accident.

It includes certain types of injury suffered
by the victims of crime,

(c) Powers to extend the cover of people who
were previously earners are widened.

The Commission is allowed ‘to take into
account pay increases received by an ac-
cidentally injured person shortly before
the accident in order to arrive at his
average pre-accident earnings.

In addition, the Act also gives the Com-
mission wider powers to extend the cover of
people who are non-earners; to increase the
range of persons who suffer loss of potential
earning capacity; and allows employers to
deduct fo.r levy purposes reimbursements of
compensation.

Personal injury by accident

The new legislation redefines the term ‘“per-
sonal injury by accident” along the lines recom-
mended by the Statutes Revision Committee.
This provides a more specific guide to per-
sonal injury by accident than existed before.
Personal injury by accident includes the physi-
cal and mental consequences of the accident,
and of medical, surgical, dental or first aid mis-
adventure.

Further, the new legislation will, as from
April 1, 1975, transfer to the Commission the
functions hitherto exercised by the Crimes Com-
pensation Tribunal. Under this jurisdiction, the
Commission will be able to accept that the
victim of rape who becomes pregnant and any
girl under 12 who becomes pregnant will be
treated as having suffered personal injury by
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accident and will be entitled to compensation
accordingly.

“Also, anyone unlawfully infected by another
person with disease or sickness will be treated
as having suffered personal injury by accident,”
he said. “However, disease or infection in itself
will not constitute personal injury by accident.
It will have to be shown to be the consequence
of an accident or to be due to the nature of an
earner’s employment.”

Another guideline to personal injury by
accident relates to heart attacks and strokes.
These will not be treated as personal injury by
accident unless shown to be the consequence
of an accident or, in the case of employees, to
have been caused by abnormal, excessive or un-
usual effort, stress or strain in the course of
employment.

Self-employed people

The new legislation extends the Commis-
sion’s power to pay compensation based on the
“fair and just” provisicn to beyond the first five
weeks of incapacity. The Commission may now
apply this provision to the whole period of in-
capacity. This will enable the Commission to
deal more satisfactorily with the claims of self-
employed pecple without having to call for or
wait for detailed accounts.
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Pay increases

Another amendment included in the new
legislation allows the Commission to take into
account pay increases that may be awarded or
made to a person just before his injury by ac-
cident so that his average pre-accident earn-
ings may properly reflect his newly increased

income. Such pay increases would include
general wage orders and established salary
increments.

Extension of cover

Under the new legislation, the time limit on
the Commission’s discretion to extend the
period of cover for former earners has been
removed. The previous limit of 15 months from
the date when the injured person ceased to be
an earner was found too restrictive and unduly
penalised people who, for various reasons, had
had to give up work but who later would
return to the work force. An example of this
would be where an earner is admitted to a hos-
pital because of illness and while there is ac-
cidentally injured—perhaps in a fall—before
being discharged. In appropriate circumstances
the Commission will have a discretion to put
such a person on earnings-related compensation
even though a considerable time may have
elapsed since that person last worked.

ACC RULING — TANGI EXPENSES NOT PAYABLE

The Accident Cempensation Commission
has found, on an application for review of a
compensation claim, that funeral expenses pay-
able by the Commission will not include tangi
expenses. The Commission’s decision followed
an application for review of a claim in con-
nection with the death of a Maori person who
had been killed in a road accident in the Taupo
district. A tangi was held on the marae after
the person’s death.

In publishing its decision on the application
for review of the claim for tangi expenses, the
Commission did not release the names of the
parties involved which is in line with its policy
of keeping the identity of review applicants
confidential.

The Commission’s decision said:

“Authority for payment of funeral expenses
under the Accident Compensation Act 1972 is
found in s 122. That section provides:

‘Subject to any regulations made under
this Act, where a person dies as a result of
personal injury or accident in respect of which
he has cover under this Act, the Commis-
sion shall pay his funeral expenses to the
extent that it considers that the amount
thereof is reasonable by New Zealand stan-
dards.’

“The question is whether in respect of the
accidental death of a Maori, s 122 should be
interpreted and applied so that the cost of a
tangi should be paid by the Commission in
addition to the expenses normally attendant on
a funeral and interment where a tangi is not
held.

“In the past where claims were brought
under the Workers’ Compensation Act and the
Deaths by Accidents Compensation Act, the
expenses of a tangi have often been allowed as
part of funeral expenses, subject to the test of
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reasonableness ‘and, under the Workers’ Com-
pensation Act, to a prescribed maximum.

“However, the fact that all deaths by accident
are now compensatable and that the party at
fault no longer has to pay any damages for
the consequences of his negligence, requires this
topic to be regarded, in ‘the Commission’s
opinion, as one in a new situation, permitting
the Commission to adopt its own policy on the
subject of tangi expenses, while paying full
regard to the decisions, and the reasons there-
for, that have previously applied to tangi ex-
penses ina narrower field.

“The Commission recognises that in the
past, the tangi has been an important part of
Maori tradition and a significant element in
Maori tribal life. It has provided the oppor-
tunity for members of the family, friends, and
for the tribe and other sub-tribes, to gather to-
gether on the marae to honour the dead and
console the living, in a public and community
way.
“It is still of importance and significance to
many people of the Maori race and ancestry,
but it is also true that urbanisation, inter-
marriage, the pressures of other cultures, con-
version to different religious beliefs, and the
declining recognition in some places of older
values and traditions, have all contributed to
the traditional tangi often not being observed.
For some Maori people, the tangi has lost its
former significance. The question ‘then is
whether the Commission should pay expenses
of a tangi in those cases where the Maori
people have retained the traditions of the
tangi.

“The Commission finds that part of this
tradition lies in the sense of participation by
relatives, and others, sharing with the bereaved
family a long lament before interment, sharing
their grief, sharing their tributes, reinforcing
that sense of community so deeply implanted
in the Maori race.

“It is inherent in Maori custom that, while
the visitors must be received and appropriately
fed and housed, 'those visitors have traditionally
brought their own contributions to the com-
munity living that they experience over the
period of the tangi. In the past, contributions
were usually made in kind, and visitors brought
food and other necessaries with them. Nowa-
days this is usually achieved by those attend-
ing making contributions of money to a com-
mon pool from which food and essentials are
purchased. But the tradition of participation
has been maintained by the contribution of the
mourners to the koha, or common fund, devoted
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towards the financial expenses necessarily in-
curred.

“To eliminate that sense of participation in
kind or in money would, we consider, intrude
into the 'true tradition of tangi, and would re-
place the custom of sharing with a mercenary
equivalent, destroying much of that sharing
instinct. The Commission believes that it would
not be in the interests of the preservation of
the Maori tradition of tangi if the expenses
thereof were to be paid by the Commission.

“This belief gives support to the Commis-
sion’s view that, for the purposes of s 122 of the
Accident Compensation Act, the expression
‘funeral expenses’ does not, and should not, in-
clude the expenses of a tangi. We find accord-
ingly and therefore decide that the tangi ex-
penses in 'this case will not be paid.”

REX MASON PRIZE TO
ROBERT MOODIE

On 24 September, at a simple ceremony at
Wellington, the Hon Rex Mason, QC, made
the first presentation of the Mason Prize for
Legal Writing to Mr R A Moodie. Mr Moodie
was awarded the country’s premier prize for
legal writing for his article, “The Gilfedder
Affair”, which appeared at [1973] NZL] 457.

In making the award, the judges, Sir Richard
Wild, Professor ] C Thomas and Mr Jeremy
Pope, said that the article dealt with a topical
and lively subject in a restrained yet stimulat-
ing manner and, in a difficult decision, more
closely reflected the true quality of the interests
and attitude of Mr Mason, in whose honour
the Trust was established.

Highly commended was “Discipline Within
the New Zealand Legal Profession” [1973]
VUWLR 337 by Mr W R Flaus, a compre-
hensive treatment of a subject hitherto over-
looked.

The award is to be made annually from a
trust fund established last year by Mr Mason’s
sister, Miss Henrietta Mason (see [1973]
NZL]J 528).

Truism?—"“But that’s a maximum fine and if
you know anything about Court procedure you
will know that maximum fines are never im-
posed . . .” Hon J. R. Marshall, M.P., on the
N.Z.B.C. Programme “Checkpoint”.
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NEW COURT OF APPEAL BUILDING

The Honourable Dr A M Finlay, Minister
of Justice, has announced that tenders have
now been called for the new Court of Appeal
building.

Dr Finlay said the Court had occupied its
existing premises for almost 17 years and the
present accommodation has always been un-
satisfactory. The Minister said he respected the
forebearance of the Judiciary in tolerating for
so long conditions which were entirely inappro-
priate to the highest Court in the country.
They imposed a great strain on the health and
endurance not only of those who, like the
Judges, sit in it continuously, but also on coun-
sel who appear there, and it is an entirely un-
acceptable earthquake risk.

However, Dr Finlay said all the problems as-
scciated with the existing accommodation will
be resolved when the new Court of Appeal is
erected opposite Parliament Buildings. The Gov-
ernment Architect had chosen a site which is

within the area of the proposed Government
Centre and close to Parliament, but at the
same time showed the Judiciary’s impartiality
in the administration of justice. The building
itself will have two Courtrooms, chambers for
six Judges, and ancillary rooms for staff and
public. Ministry of Works and Development
architects have designed a building which will
provide, for many years, all the facilities that
are required. The Minister went on to say
that the facade of the building will present an
appearance which is in keeping with the dig-
nity of the highest Court in the land.

Tea for Two in Upper Tooting—“If history
is to be made of the tittle-tattle of the Upper
Tooting tea tables, you will no doubt consider
whether it would not be better that history
should not be made at all.”” Mr Justice Avory.
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T&G's answer on
Compulsory

Superannuation

It is compulsory by law to establish and subsidise superannuation benefits
for all employees by April 1, 1975.

The only choice you have is between the government scheme, giving the
minimum allowable scale of retirement and other benefits, and an approved
alternative.

T & G Life Society has used its unsurpassed experience to design alternatives
which have substantial advantages for the employer.

You have the right to choose.

Outstanding Advantages of
T&GS’ Superior Plan

1 2 3 4

Planned benefits | Simple to understand.| Personal for your Wholly tax deduct-

on retirement, Simple to establish. staff, enhancing ible contributions.
death and Si industrial relations
N mple to operate. .
disablement. P P and recruitment
advantages
The advantages of a T & G alternative super- I_ . T T —‘|
annuation plan will be most apparent when it T&G Life SOCIth
has been tailored to your particular business and | P.0. Box 895 Wellington . I
staff. For professional advice on your needs l :ﬂifrznieu';?io"fp,;“,{"her information on T & G's superior |
forward the coupon opposite or phone your
nearest T G Ofﬁce now. l NAME .. JUCTRURR I
I ADDRESS oo e I

The
Superannuation

LIFE SOCIETY | Professionals

sl
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THE CHURCH ARMY
IN NEW ZEALAND

(Anglican)

A Society incorporated under the provisions of
The Charitable Trusts Act, 1957.
President: The Most Reverend A. H. Johnston,
LL.D., L.TH,,

Primate and Archbishop of New Zealand.

THE CHURCH ARMY:

% Founded Wilson Carlile House for elderly people
(now under The Wilson Carlile House Foundation).

% Undertakes Parish Missions among children and adults.

% Provides Evangelists for work in Parishes and among
the Maori people.

% Undertakes work among young people and various
forms of social welfare work.

% Runs a Youth Adventure Camp at Huia, Auckland.

% Trains Evangelists for ministry in the Church.

Legacies for special or General Purposes may be left to
The Church Army to help in maintaining and developing
our Evangelistic and Social Welfare work.

FORM OF BEQUEST

“l give to The Church Army in New Zealand the sum of §......

and 1 declare the receipt of the Homorary Treasurer for the

time being or other proper officer of The Church Army in New
Zealand shall be sufficient discharge for the same.”

Headquarters: P.O. Box 47059, Ponsonby, Auckland, 2.

@‘ THE NATIONAL

MULTIPLE SCLEROSIS
SOCIETY OF N.Z. INC.

Multiple Sclerosis is a progressively crippling disease of
the central nervous system, the cause and cure of which
are still unknown.

The National Multiple Sclerosis Society in N.Z. Inc.,
is a federation of the eight regional Multiple Sclerosis
Societies which look after the welfare of patients
throughout New Zealand. The National Society also
finances research under the guidance of the Deans of the
Otago and Auckland Medical Schools, two neurologists
and a general practitioner.

The welfare of Multiple Sclerosis patients and research
into the disease are subjects well worthy of consideration
when testamentary provision is being discussed. Further
details obtainable from:

The Secretary,
National Multiple Sclerosis Society of N.Z. Inc.,
Suite 501, 5th Floor, D.I.C. Building, Wellington,

FORM OF BEQUEST: 1 bequeath to the National Multiple

Sclerosis Society of New Zealand Inc. the sum of $...covmcirennnnns ,
for the general purpose of the Society, and I declare that the
receipt of the Secretary or Treasurer of the said Society shall
be sufficient discharge to my Trustees for such hequest.

ROYAL FOREST AND
BIRD PROTECTION
SOCIETY OF

NEW ZEALAND INC.

OBJECTS

To advocate and obtain efficient protection of our
native forests and birds and the preservation of sanc-
tuaries and other scenic reserves in their native state and
to enlist the practical sympathy of both young and old
in these objects.

The Society has acquired considerable reserves of
native forest throughout New Zealand by gift or purchase
and to maintain them requires finance which is available
only from members’ subscriptions, gifts or bequests. No
member derives any personal benefit from membership
beyond the personal satisfaction of knowing that he or
she is contributing to the country’s welfare.

Membership enquiries should be addressed to:
The National Secretary,
Royal Forest and Bird Protection Society
of New Zealand Inc.,

P.O. Box 631, Wellington, C.1.

Gifts and donations are welcomed and are free of
Gift Duty.

WELLINGTON DIOCESAN
SOCIAL SERVICE BOARD

Chairman:
Rev. E. C. BARBER, B.,,
Vicar of Wellington South.

The Board solicits the support of all Men and Women
of Goodwill towards the work of the Board and the
Societies affiliated to the Board, namely:

All Saints Children’s Homes, Palmerston North.

Anglican Boys’ Homes Society, Diocese of Welling-
ton Trust Board, administering a Home for boys at
“Sedgley”, Masterton.

Anglican Men’s Society: Hospital Visitation.

“Flying Angel” Mission to Seamen, Wellington.

Sprott Homes Inc., administering Homes for Aged
Women at Karori.

Girls’ Friendly Society Hostels.

Wellington City Mission, including St. Barnabas
Babies’ Home, Seatoun.

Donations and Bequests may be earmarked for any Society
affiliated to the Board, and residuary bequests, subject to Life
interests, are as welcome as immediate gifts: but a gift to the
Wellington Diocesan Social Service Board is absolutely free of
gift duty, mot only does it allow the donor to see the benefit of
his gemerosity in his lifetime, but also the gift has the

d: tage of reducing immediately the wvalue of the donor's
estate and therefore reduces estate duty.

Full information will be furnished gladly on apbplication to:
MRS. W_ G. ’

Hon Secretary,

P.0. Box 30-082, Lower Hutt.
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PERMISSIVENESS, AUTHORITARIANISM AND LAW

Dr Spock’s apparent recantation has no doubt
confirmed the thinking of quite a few people—
those who tend to ascribe the faults of society
to a “general attitude of permissiveness”. Per-
missiveness, whether at home, in school or in the
law, they would argue, leads to moral decay
which is in turn responsible for the decline of
civilisation. Therefore, the only way to re-
verse the trend is more authoritarian home life,
harsher laws and less judicial leniency.

But the bringing up of children is really quite
a different thing from governing a society of
adults. Parents alone can instil their children
with a sense of inner decency which they carry
into adulthood. Governments, laws and experts
cannot supply the necessary ethical commitment
to those who are without it. Richard Nixon once
said that the American people were like child-
ren but, Nixon’s assertions notwithstanding,
governments are not and cannot be in loco
parentis to the adults they govern. What Dr
Spock was recanting, after all, was the tendency
of “experts” to undermine the confidence of
parents in bringing up their own children.

In the meantime the Nixon administration,
which so avidly pursued the war against “per-
missiveness” and the “Permissive Society”, was
exposed as self-permissive and self-indulgent.
Not only was Nixon a criminal, but ex-Vice
President Spiro Agnew, the self-proclaimed
scourge of the permissive society, now stands
convicted of tax evasion; one former tough,
“law and order” Attorney-General has been
convicted of failure to co-operate with a Con-
gressional Committee, and another is on trial
for conspiracy to obstruct justice. And these
are but a few of the vast catalogue of former
Nixon administration officials and Nixon asso-
ciates who have been convicted, indicted, or
face indictment for such crimes as tax evasion,
perjury, conspiracy, burglary and obstruction of
justice.

One thing that these men undoubtedly share
now that they are dependent for their liberty
and livelihood upon the judicial system that
they once derided as “too lenient”, is a new-
found reliance on the “quality of mercy”, and
the American judicial system so far has been
extremely lenient with them as it would not
have been with others, less highly placed, ac-
cused of the same crimes.

It is ironic that the wrongdoing with which
these men are charged should be part of a
systematic assault on the very rights on which
they are now so dependent. Indeed, some of
the men have been caught in the very legal
traps they themselves set. It is also ironic that
Nixon and Agnew should have both appealed
to the public not to prejudge their guilt, where
they had both been quick to prejudge the guilt
of others accused of other crimes.

Neither Nixon nor any of the men surround-
ing him have ever complained of an overly per-
missive upbringing. And yet the most shocking
revelation of the Ervin Committee was that
most of the Nixon associates called to testify
about their roles in Watergate displayed a dis-
tinct lack of ethical commitment. Those who
had thought about the ethics of the situation
at all displayed confusion and lack of direction.
Thus we can assume, without resorting to pop
psychology, that their upbringing, whatever 1t
was, did little to provide them with the neces-
sary inner gyroscope. There is a profound les-
son in all of this, and it is a lesson that we, in
New Zealand, should not forget when we con-
sider our own attitude to law.

Those who talk of “permissiveness” in the
law forget one crucial but obvious point—that
the opposite of “permissive” (whatever that
means) is “prohibitive”. If one accepts the
premise that society ought to be “prohibitive”,
the question ultimately arises “who is to pro-
hibit whom from doing what?”. And in a
society of adults that argument can be intensely
destructive. Once we enter into that debate we
find ourselves discussing the relative merits of
the various segments of society. Should the law
protect the interests of pakeha over and above
the interests of Maoris or Islanders? Or vice
versa? Should it protect the interests of the
poor or the interests of the rich? The interests
of the merchant or those of the consumer? The
interests of men or the interests of women? The
moral sensibilities of the Society for the Pro-
motion of Community Standards or the New
Zealand Booksellers’ Association? The Catholic
clergyman or the pregnant unmarried? In each
case the debate is acrimonious and interests are
polarised. And the answers, whatever they be,
are fundamentally inconsistent with the idea of
equality under the law.
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The expression “‘equality under the law” con-
fuses many. What the idea really signifies is
that each member of society is to be treated by
the law as an end in himself or herself, not as
a means which others may manipulate to their
own ends. Admittedly, this is an ideal situa-
tion—a goal to be striven for and perhaps never
to be completely attained. But the question is
whether we want to strive for it.

If we answer the question affirmatively, we
begin to deal with a wholly different set of
questions. How do we protect the interests of
all members of society, Maori, Islander or
pakeha, so that no one is exploited because of
his race, colour or natural origin? How do we
protect the consumer so that he does not merely
serve the ends of the merchant? What laws do
we change if women are to enjoy equality in
our society? How do we protect employees from
merely serving the ends of their employers, and
the public from suffering from the contest of
wills between the employer and the employee
represented by his unions? But the most im-
portant question is: How do we prevent those
whose end is to seek and hold power from mani-
pulating us all to that end? In other words:
How permissive or prohibitive are we with
those in authority?

In attacking “permissiveness’ the gentlemen
surrounding Nixon did not comprehend that
anyone was to prohibit them from doing any-
thing. Rather, they saw themselves as the pro-
hibitors—the strong men who were to prevent
the anarchy of too much liberty by all neces-
sary means—Ilegal or illegal, moral or immoral
and (yes) decent or indecent. Seen in that light,
“the Permissive Society” is really a rather
shabby slogan.

Decency cannot be inculcated in men or in-
stitutions by the whip and the gun. Harsh and
repressive laws demanding absolute and total
obedience cannot instil in men and women any
sort of ethical sense. Harsh criminal laws are
at best cosmetics concealing the problems that
make them seem desirable. The politician who
sponsors them may intend to show the majority
of his constituency that he is “doing something
about their problems” but, in reality, he is
aggravating their problems by ignoring under-
lying causes.

Order precedes law and makes it possible.
Law does not create order. Harsh laws are
powerless to create order if there is none; they
do not destroy corruption when society loses its
ethical face.

The authoritarians’ anti-permissive answer to
conditions of disorder does not resemble any-
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thing we know of as “law” in the Western sense
-—the impartial mediating institution which
treats the human being as an end in himself.
Totalitarians treat the question of “who is to
prohibit whom from doing what” in terms of
the ends people are intended to serve—whether
that end is seen as “the interests of the working
class”, or “racial purity” and ‘“‘the greater glory
of the Fatherland”, or even ‘‘the interests of the
silent majority”. When that happens, all the
traditional virtues become transformed. Fidelity
becomes a willingness to serve; honour becomes
a militarist slogan; respect for others is made
conditional on their usefulness to a cause;
patriotism becomes strident militarism, racial
prejudice and a ready foil to repel criticism
of authority. Patriotism may then become the
first resort of demagogues and the cement of
dictatorship. Law becomes the arbitrary “will
of the Fuehrer” or the dictates of “Socialist
Legality”. That is where the authoritarian
answer ultimately leads us.

But authoritarians never engender respect for
the law. Fear of the consequences is not respect
—it means only that the law will be evaded if
one thinks that the consequences can be
avoided, and that is inner moral commitment
to nothing but one’s own hide. If we reject
totalitarianism, then law must play a humbler
role. Legislation must be addressed to the prob-
lem of protecting people from serving the ends
of others. It must be directed at social pro-
blems without losing its objectivity. This may
require deep and careful thinking, heedless of
self-interest. It does require informed debate
rather than simple sloganeering or the unsubtle
don’t of non-permissive legislation. It will re-
quire a willingness to abandon that which does
not work, and try again. Perhaps this is un-
palatable to those who disdain intellectual effort
and prefer “simple answers”, but one cannot
smash the atom with a sledgehammer. It re-
quires something more subtle.

If the law is to avoid treating each one as
a means to someone else’s end, it must not
pander to racial prejudice and religious pre-
dilections, not even those of the majority, be it
silent or vocal. It must be sufficiently per-
missive to avoid encroaching on the most deeply
held commitments of minority segments of
society (unless those commitments are based
upon an unshakeable assumption that others
must serve their ends). Some values are so
deeply held that those who would encroach
upon them must expect a fight. It is also irres-
ponsible to pass a law which patently caters
for some special interest, and treats the indivi-
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dual as a means to ends sought by other in-
dividuals or institutions, and then to prate to
the opponent of that law about “law and order”
or “the rule of law”.

What then is this “inner moral commit-
ment”? It is a commitment to a free and open
society. It is not a slavish commitment to the
letter of the law if that law is unjust or ludi-
crous. Rather, it is a readiness to remain vigil-
ant against such laws and to protest loudly and
forcefully before such laws are passed. To do
this is to avoid the frequently deplored con-
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sequences of such laws—civil disobedience and
outright defiance.

Returning to the upbringing of children,
which is where we started. This seems to be the
place to begin, rather than with the law. And
what is needed is permissiveness tempered with
firm, reasoned guidance, love and, above all
fairness and example. Healthy people, not harsh
laws, make and preserve healthy societies.

J B ErkinD

DUTY CONVEYANCERS FOR NOTIONAL DEALINGS

Recently I attended @ seminar on the dreaded
Property Speculation Tax and the equally
dreaded s 88aa of the Land and Income Tax
Act. One can imagine the scene deep in the
Inland Revenue Department’s underground
bunker in Wellington, where Oberleutnant Sims
has caught a property-owning taxpayer fair in
the middle of his periscope.

“Harris! Fire the Property Speculation Tax

“Ja, mein Leutnant.”

“Clurses! Missed the swine! Load section 88aa!
Ready? Fire! (Pause.) Aha! Beautiful shooting!
Hit him right in the profits! We should win
an Iron Penal Assessment with Oak Leaves for
this! Heil Rowling!”

One of the reasons why both the Act and
the section are so unsatisfactory is that neither
comes directly to grips with the problem the
Government seeks to tackle. Trying to stamp
out property speculation and development by
taxation is like trying to contain the spread of
VD by a system of dikes. What the Govern-
ment should do is employ direct methods and
impose an annual limit on the number of pro-
perty transactions it will alow in one year, say,
150,000. This overall number would be allo-
cated between 'the various land registration dis-
tricts proportionately to population. Tt would
be used upon a first-come, first-served basis,
provided that no one person or company would
be allowed more than one transaction per
year. Property speculation would thus be abo-
lished at a stroke. If one land registration dis-
trict did not use up all its transactions, persons
in another district whose allocation had been
exhausted could apply to have the spare trans-
actions transferred, rather like hotel licences.
Regional development could be advanced by
allowing a disproportionate number of trans-
actions to occur in the South Island. The
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A1AN GRANT muses on tax, backlogs, incomes,
parachutes, and other matters of moment to the
profession.

present difficulties being experienced by the
Land Transfer Office would vanish, since each
office would know in advance every year how
many ‘transactions it was going to have to deal
with, and could plan accordingly.

The scheme has another attraction, which I
will come to in a roundabout sort of way
somewhere towards the end of this paragraph.
Many groups of people nowadays look to the
Government for assistance when ‘times are
hard. Farmers are the obvious example. Doctors
are paid by the State, whatever the times are
like. Teachers, nurses, soldiers, Cabinet Minis-
ters all support themselves from the public
purse. Why should lawyers miss out? My pro-
posal would enable the Government to extend
a helping hand to our profession during times
of recession, such as the present. If the total
number of transactions was obviously going to
fall short of 150,000, in other words if con-
veyancing was a bit slack, the Government
could create notional ‘transactions in order to
subsidise lawyers, who would otherwise be
roving the highways in savage packs, desperate,
unshaven, descending on small communities and
indulging in uncontrolled outbreaks of con-
veyancing. These notional transactions could be
deemed to take place between Government De-
partments such as the Ministry of Works and
the Lands and Survey Department, or alter-
natively between real-life citizens endowed by
the Minister of Justice for the purpose of the
scheme with notional properties.

There are other ways in which State assist-
ance could be furnished to a beleagured pro-
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fession. Many of us help to operate, and all
of us applaud the duty solicitor scheme. Why
not a duty conveyancer? I envisage a system
whereby task forces of trained duty convey-
ancers hover above all main cities and towns in
air force helicopters, ready to parachute into
action whenever their monitoring equipment
detects a land agent about to sign up a con-
tract. Their job would be 'to explain to the
parties ‘the meaning of phrases like “subject to
finance”, ‘“‘vacant possession”, and ‘“carpets,
drapes and blinds”. They would not be allowed
to act for either party except in special cir-
cumstances, eg, where a person signing a con-
tract for the purchase of a house is at the
same ‘time being arrested for child-molesting,
in which case the duty conveyancer would apply
for bail and search the title. There are, of
course, many practical obstacles to this pro-
posal, most of them related to the near-impos-
sibility of obtaining both negligence and ac-
cident cover for lawyers parachuting into built-
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up areas, but these difficulties could probably
be overcome by a simple amendment to the
Accident Compensation Act. A more funda-
mental problem is the innate conservatism of
our profession, as manifested by a reluctance
to jump out of aircraft. Here, education is the
answer. Parachutemanship could be added to
the practical subjects like Advocacy and Taxa-
tion in which aspirant lawyers are required to
qualify before being admitted.

Menticn of taxation brings me back to the
starting point of this dissertation. And mention
of the starting point of this dissertation brings
me forward to the end of it. Before I do con-
clude I should like to make it clear that I am
well aware of the type of objection that my
critics ‘are likely to level at my proposals:
“ridiculous”, “extravagant”, “impractical”, “it’ll
never work”, etc. May I point out to those
Carping Thomases that precisely the same sort
of thing was said ‘about the East African
groundnut scheme and the League of Nations.

OBITUARY

A T Young

The death occurred recently of Mr Alexander
Tolhurst Young, a prominent member of the
legal profession in Wellington.

Mr Young was educated at Miss Somerville’s
School in Hill Street and at Wellington College.
He studied law at Pembroke College, Cam-
bridge University, England, where he gained
the degrees of MA and LLB. He was called to
the English Bar and spent some months in
Chambers in London before returning to New
Zealand.

Mr Young joined the firm founded by his
father, the late Mr Thomas Young and he
practised his profession in the City for more
than 50 years. At the time of his death he was
the senior partner of the firm of Young, Bennett
and Co.

Mr Young took a keen interest in the affairs
of the Law Society and was a past president of
the Wellington District Law Society and trea-
surer for some years of the New Zealand Law
Society.

Some of Mr Young’s forebears were involved
in commerce and while being in his earlier years
a practitioner in the Courts of some note, he
later developed his practice along commercial
lines.

He was a director of a number of companies
including T and W Young Limited, Associated
British Cables Limited, The Wellington Gas
Company Limited and Dominion Breweries
Limited.

During the war he served at headquarters in
Wellington with the rank of major.

Mr Young was a keen fisherman and spent
a good deal of his leisure time at Turangi. He
was also a member of long standing of the
Wellington Golf Club, Wellington Racing Club,
the Wellington Club and the Wellesley Club.

Mr Young is survived by his widow, his
son Peter, who is a member of the firm, and
two daughters, Mrs James Tennyson and Mrs
Jeremy Shaw of Auckland.

LEGAL LITERATURE

Indexes to the Decisions of the Indecent Pub-
lications Tribunal (2nd ed cumulative 1964-
73) by Stuart Perry (available from McCrae
Publishers, PO Box 3509, Wellington).

Mr Stuart Perry has furthered his already in-
valuable service to those affected by the Tri-
bunal in this his latest compilation of classifi-
cations.,



