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WHAT IS 

A recent English decision raises a thought- 
provoking issue in contempt of Court. Just how 
far runs the writ of contempt? While it is un- 
questioned that a superior Court may commit for 
contempt of an inferior Court nonetheless with 
the burgeoning growth of administrative and quasi- 
judicial tribunals it is often far from clear-cut 
whether a particular body is or is not a Court. 

In Attorney-General v BBC (The Times, 
18 February 1978) the Attorney-General sought 
to restrain the BBC from repeating a television 
programme about the Exclusive Brethren. At 
that time the Exclusive Brethren were having 
trouble with the rating authority and were seek- 
ing to have premises recognised as being a place 
of public religious worship. The particular ques- 
tion arising was whether the local Valuation 
Court was or was not a “Court”. Although the 
report of the decision did not specifically men- 
tion it the Attorney-General obviously thought 
the broadcast was likely to prejudice a fair trial. 
That point was not argued as the BBC had agreed 
not to broadcast the programme if the Land 
Valuation Court was indeed held to be a Court. 

Earlier authority gave modest guidance. 
Lord Justice Fry in 1892 had said “Courts are 
for the most part controlled and presided over 
by some person selected as specially qualified 
for the purpose and they have generally a fixed 
and dignified course of procedure”. Later in 1932 
Mr Justice Scrutton flipped the obverse and said 
that it weighed against being a Court that a body 
did not hear evidence on oath nor have any parti- 
cular rules of procedure. 

In the event their Lordships looked at the 
task performed, the procedure adopted, the 
method of selection of members, and how far its 
creation and duties were consistent with the 
general idea of a Court. Its conclusion was that 

A COURT? 

the Valuation Court in England was a clear example 
of an inferior Court. 

The BBC decision focuses on the traditional 
purpose of criminal contempt which is to restrain 
by sanctions conduct likely to interfere with the 
fair administration of justice, the dispensing of 
which may be regarded as the function of the 
Courts and in that context concerns the determi- 
nation of competing rights. 

In New Zealand a particularly fuzzy area 
concerns those bodies whose proceedings are 
governed by the Commissions of Inquiry Act 1908. 
These range from those that are clearly inferior 
Courts, such as the Equal Opportunities Tribunal 
established by the Human Rights Commission 
Act 1977, to those that are quite clearly not, such 
as Royal Commissions or commissions of inquiry 
charged with the traditional function of providing 
information. Despite the marked differences in 
function the same rules apply to each type of 
body. Thus if a Judge of the Supreme Court heads 
the Commission then the Commission shall “have 
the same powers, privileges and immunities as 
are possessed by a Judge of the Supreme Court in 
the exercise of his civil jurisdiction”. Otherwise 
the Commission “shall have the powers of a Magis- 
trate’s Court, in the exercise of its civil jurisdiction, 
in respect of citing parties, summoning witnesses, 
administering oaths, giving evidence, and conduct- 
ing and maintaining order at the inquiry”. How far 
these powers extend to enable a person to be com- 
mitted for contempt in respect of Royal Com- 
mission hearings is by no means clear. Were the 
power limited to control of proceedings, compel- 
ling attendance of witnesses and the like (as is the 
case in England) there would be little objection. 
However, one wonders to what extent a deli- 
berate attempt to influence the opinion of the 
Commission could be regarded as a contempt. 
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In the case of a Royal Commission it is view the division between being a Court and not 
unthinkable that it should be a contempt at all. being a Court is an important one. For that 
The debates that rage before Royal Commissions reason it is a pity legislation intended to govern 
are commonly and properly carried into the com- inquiries is also being used to govern the proce- 
munity and nowhere has this been truer than in dures of inferior Courts. Using it that way blurs 
the case of recent Royal Commissions concem- the distinction and could encourage the use or 
ing Contraception, Sterilisation and Abortion, threat, of contempt procedures in circumstances 
and Nuclear Power. But what of a commission where they are entirely inappropriate. 
of inquiry into an industrial disaster? While In New Zealand the grounds on which a com- 
the inquiry will not determine rights, the find- mission of inquiry may commit for contempt are 
ings may well have a bearing on later litigation not limited. In England they are - to specific 
and because of that there could be a temptation matters relating to evidence and witnesses. Our 
to use contempt procedures to inhibit comment Act should contain a similar limitation. 
in the news media. 

From the responsible news media point of Tony Black 

CASE AND COMMENT 

Road closure - Validity of proclamation - 
Ministerial direction - Planning Consequences. 

The decision of Mahon J. in Cook County 
Council v Attorney-General, Supreme Court, 
Gisborne, 30 September I977 (M 3If 76) provides 
a reminder of the unpredictability of ministerial 
discretion. The case stated concerned the validity 
of a proclamation revoking the reservation of land 
acquired from Maori owners in 1944 to provide 
for the Centennial Marine Drive, Gisborne, such 
land being unused land between the road actually 
formed and the foreshore. In 1969, the Cook 
Country had approached the Minister of Lands 
and requested that the surplus land be added to 
an adjoining Marine domain. The Minister had 
agreed in principle to the proposal and issued a 
proclamation under s 29 of the Public Works 
Amendment Act 1948. As the proclamation took 
effect early in 1972, before road lands in counties 
were vested in the councils, the surplus land (35 
acres) remained vested in the Crown free of 
the road purpose. Following a change of govem- 
ment, certain of the original Maori owners re- 
quested the then Minister to return the land 
to their ownership free of costs as no compen- 
sation had been originally paid due to the en- 
hancement of adjoining land values. Eventually 
the Land Settlement Board applied to the Maori 
Land Court to revest the land in the owners under 
s 436 of the Maori Affairs Act 1953. 

The Council, for obvious reasons, now sought 
to have the revoking proclamation declared in- 
valid due to an error in land description. However, 
the learned Judge ruled that as the proclamation 
incorporated by reference the Survey Office plan, 
which showed the correct area, and no party was 

mislead, the proclamation was valid. Consideration 
of the hypothetical effect of a later correction 
under s 330A of the Public Works Act 1928 was 
not necessary. 

Secondiy, the Judge ruled that the Land 
Settlement Board was entitled at law to make 
the application to the Maori Land Court, and 
although it could note the history of the approach 
by the Council to the government, it was bound to 
give effect to any decision of the current Minister 
conveyed in writing. The Judge acknowledged 
“the present Government proposal approaches 
very closely the boundary of breach of an agree- 
ment previously made”, but he also accepted “the 
wishes of the Council in relation to this land were 
necessarily subordinated at all times to a future 
executive decision of central Government which 
might be at variance with the Council’s wishes, 
it being remembered that the executive decision 
was likely to be controlled by the dictates of 
national policy as opposed to local considera- 
tions”. 

Assuming that this judgment stands and the 
foreshore land is revested in the Maori owners, 
a number of interesting alternatives and issues 
could arise. In the first place, the owners could 
erect fences and prevent public access across 
the land. If the Council wished to acquire the 
property it could designate the area for reserve 
purposes and then acquire the land compulsorily, 
subject to objection and appeal rights, and sub- 
ject to payment of compensation. Alternatively, 
it could zone the land for rural or recreational 
purposes incorporating ordinances which would 
prevent any subdivision or building on the land. 
It would be unlikely that any compensation claim 
could succeed under the Town and Country 
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Planning Act 1953 (or 1977) for loss ofuse rights, 
as no real change in potential would be involved. 

However, in the case of designation for ac- 
quisition as a reserve or zoning for a rural purpose 
preventing development, the new 1977 Planning 
Act states in s 3 (1) two matters of national im- 
portance which must be recognised and provided 
for, but which could be in conflict in this case. 
Namely, under subs (1) (c), ‘the preservation of 
the natural character of the coastal environment 

and the protection of [it] from unnecessary 
sibbivision and development”, and subs (1) (g), 
“the relation&u of the Maori ueoole and their 
culture and traditions with their-ancestral land”. 
More sneciticallv. the new second schedule to the 
Plan&g Act requires a council to include in the 
district scheme under cl 3 “provision for marae 
and ancillary uses, urupa reserves, pa, and other 
traditional and cultural Maori uses”. Accordingly, 
the use of the Gisborne marine foreshore, if re- 
vested in the Maori owners, could become an in- 
teresting test case as to the application of the new 

planning objectives which give overdue recognition 
to the fact that New Zealand is a multi-race and 
multi-cultural society with appropriate obligations 
and responsibilities. 

Similar issues arise as to the future of Bastion 
Point, Auckland, which in regional planning terms 
could test the resolve of the Crown which is to be 
bound by regional schemes. However, under re- 
gional schemes, the Minister of Works and Deve- 
lopment is to have the final say and his decision as 
to the relative strengths and priorities of national 
objectives may well overshadow Planning Tribunal 
control, and consequentially dictate the content of 
a district scheme. One can only hope for consis- 
tency or sound reason where ministerial discre- 
tion is involved. 

Dr K A Palmer 
Faculty of Law 

Auckland University 

TORT 

MEDICAL PRACTITIONERS’ LIABILITY FOR 
PERSONAL INJURY CAUSED BY NEGLIGENCE 

There has been some justifiable uncertainty 
amongst medical practitioners as to the extent of 
their liability in situations where personal injury to 
patients has been caused by negligent acts or 
omissions. Recent decisions by the Accident 
Compensation Appeal Authority and the Supreme 
Court have demonstrated that the Accident Com- 
pensation Act 1972 does not abolish the potential 
for personal injury claims based on negligence. 

The proposition that personal injury caused 
by negligence is not synonymous with personal 
injury caused by accident, and hence may not be 
covered by the Act, has been accepted by the 
Authority and by the Courts. Although such 
acceptance appears at first sight to run contrary to 
the intention of the legislation to abolish the neg- 
ligence proceeding for personal injury, it illustrates 
yet again the difficulties involved in clearly defining 
the term “accident” for the purposes of the Act. 

The matter was discussed in some detail in a 
case brought before the Accident Compensation 
Appeal Authority in June 1976 (a). The appeal 
was brought by the widow of a Mr Collier who had 
died of heart failure resulting from haemorrhage 
and shock due to an infarction of the small bowel. 

(a) Decision No 9 (1977) 1 NZAR 130. 
Cb) Section 2 (1). 

By CHRISTOPHER R CRIPPS, LLM, Dip Legal 
Studies (Camb), Lecturer in Commercial Law, 
Faculty of Commerce and Administration, Victoria 
University of Wellington. 

He had been admitted to hospital complaining of 
stomach pains and his appendix had been removed. 
The condition which caused his death was neither 
diagnosed during his period in the hospital nor 
during the operation. It was argued on behalf of 
his widow that the deceased had died as a result of 
personal injury by accident and that his condition 
should have been diagnosed and a remedial opera- 
tion carried out. In his judgment Blair 5 noted 
that the Act deliberately excluded cover in respect 
of disease and that therefore there must be an 
inquiry into whether death was indeed by accident 
or merely by disease and thus outside the Act. To 
succeed, the appellant would have to show that 
the failure to diagnose the true illness during the 
operation was a personal injury by accident and 
that furthermore there was a causal connection 
between the failure to diagnose and death. In the 
Act personal injury by accident is defined as 
including “medical misadventure” (b) although the 
meaning of the phrase is not elucidated. The 
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authority noted the rule as to causation in Smith 
11 Auckland Hospital Board (c) where it was held 
that negligence need not be the only cause of 
injury. It is sufficient if it is connected in such 
a way as to be a contributing factor. Blair J 
decided that this rule was applicable under the Act 
if the term “medical misadventure” was sub- 
stituted for “negligence”. 

On the evidence presented it was found that 
there was no proven causal link between the 
failure to diagnose and death. At the most a 
correct diagnosis might possibly have prevented 
death but the Appeal Authority was unwilling to 
go further and find that a failure to diagnose 
caused the death. However, Blair J accepted that, 
“the expression - ‘personal injury by accident’ - 
might well cover sometimes more and sometimes 
less than personal injury by negligence”. He also 
accepted that, “the two expressions are not neces- 
sari!y interchangeable” (d). The Collier decision 
demonstrates that if the omission can be shown to 
b,e a cause of the injury suffered, then the Com- 
mission would probably accept responsibility. 
The difficulty arises in acute form when the dis- 
ability is partly caused by some omission and 
partly as a result of some natural physiological 
process (e), 

The potential divergence between such 
situations was recently highlighted in the Supreme 
Court in T and T v R (f). In that case the female 
plaintiff had become pregnant after a sterilisation 
operation. The gynaecologist concerned had 
failed to coagulate the fallopian tubes by a 
diathermy process and had instead merely scarred 
the surrounding ligature. Damages were sought 
for the cost of rearing the child and as compen- 
sation for the physical and mental distress occa- 
sioned by its birth. In his defence the gynaecolo- 
gist had argued that the provisions of the Accident 
Compensation Act had abolished the right to 
bring such proceedings. The hearing dealt with 
a no;ice of motion brought by the defendant to 
stay the action on these grounds. 

Several allegations of negligence had been 
made by the plaintiffs. Their statement ofclaim 
contended that the defendant was in breach of the 
duty of care that he owed to the plaintiffs; 

(a) In failing to warn the plaintiffs that the 
operation might not be successful; 

(b) in failing to explain that there was a risk 
of pregnancy despite the operation; 

---- 

(c) [1965] NZLR 191. 
(d> Collier op tit 3. 131. 
(I:) lmor comment on this problem see Willy, “Personal 

Injury by Accident”, [ 19751 NZLJ 770, 774. 
(t? [ 1977) Butterworths Current Law 943. 
(g) Decision No 66 (1977) 1 NZAR 297. 

(c) in failing correctly to identify the tubes 
which were to be sealed before attempting 
the diathermy procedure; 

(d) in applying the diathermy procedure to 
the wrong area; 

(e) in failing to properly X-ray the plaintiff 
after the operation; 

(f) in failing to advise the plaintiffs that 
there was no X-ray evidence of the con- 
dition following the operation. 

O’Regan J decided that although the plaintiffs 
were barred by s 5 of the Accident Compensation 
Act from bringing proceedings in the Courts under 
ground (d), this being within the definition of 
personal injury by accident, the damages claimed 
under the other grounds did not arise directly or 
indirectly out of any personal injury by “accident” 
Therefore the plaintiffs could proceed with their 
action at common law under those grounds. 

Although the question of what amounted to 
“accident” for the purposes of the Act was not 
discussed in any detail, the case shows that the 
Courts are still prepared to entertain certain cate- 
gories of action involving personal injury by neg- 
ligence if the circumstances surrounding the 
injury cannot be seen as an accident. 

The meaning of “accident“ for the purposes 
of the Act has been a fundamental problem which 
has not been simplified by legislative definition. 
However it is clear that merely because an injury is 
unexpected and caused by negligence it will not 
necessarily be covered by the Act. An unexpected 
and unwanted pregnancy will not be regarded as an 
accident even though it may be an unexpected 
misfortune in some cases. This point was made 
clear in an Accident Compensation Appeal Author- 
ity (g) decision handed down on 8 September 
1977 and cited in T and T v R (supra). In that 
case a Mrs S also had a sterilisation operation per- 
formed on her. The operation was unsuccessful 
and an ectopic pregnancy resulted. It wasneces- 
sary to carry out a remedial operation. The 
appellant claimed that, as a result, she had psy- 
chological problems and an abnormal fear of sexual 
relations. Although Blair J recognised that Mrs S 
had suffered personal injury and that there was a 
causal relationship between this injury and the 
operation which had been performed on her she 
was still required to show that there had been an 
“accident”. No argument was presented to the 
effect that the operation itself was the accident 
or misadventure; It was merely claimed that 
pregnancy following a sterilisation operation was 
the identifiable accident. Blair J refused to 
accept that pregnancy in such circumstances was 
an “accident”. Pregnancy, he concluded, was a 
“natural physiological change or process”. It 
was not something “external which has some 
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psychological or physiological effects on that 
part of the sufferer’s anatomy which sustains 
the actual trauma” (h). 

Hence even though unexpected and unin- 
tended conception was not an accident in terms 
of the legislation. It should be noted that no 
allegation of negligence was made in the case but 
it might be assumed that had there been negiigence 
the result would have been similar. 

These cases reveal a grey area in the Accident 
Compensation Act particularly where medical 
omission is involved. In T and TvR the omissions 
which allegedly occurred - the failure to advice, 
the failure adequately to identify anatomical 
structures and the failure to follow up with X-rays 
were held to be outside the Act. Yet such circum- 
stances might lead to a successful action at com- 
mon law. 

Of particular interest is the potential liability 
for personal injury caused by negligent statements. 
Where such personal injury is not caused by acci- 
(h) Citing Lord Diplock’s definition of personal injury in 

Secretary of State for social Services v Jones [ 1972) 
1 All ER 145. 185. 

(i) For example-the hospital board and the surgeon in 
Smith v Auckland Hospital Board (suma..) would 

I I  

appear to be unprotected by the provisions of the 
Accident Compensation Act and liable at common 
law if a similar case were to recur today. 

dent within the definition adopted by the Appeal 
Authority and by the Supreme Court. common 
law liability still remains (i). Medical practitioners 
and other persons whose positions are such that 
their negligent advice might lead to personal injury 
(not being by accident)- should be aware of “this 
potential liability, Equally it seems unjust that 
those who have suffered personal injury as a result 
of another’s negligent act should be denied com- 
pensation and be forced to seek redress in the 
Courts. 

A chasm of liability has been opened before 
medical practitioners and others against whom 
personal injury actions based on professional 
negligence may be brought irrespective of the 
provisions of the Act. The survival of actions 
for personal injury caused by negligence but not 
by “accident” runs contrary to the spirit and 
intent of the Accident Compensation Act. Urgent 
consideration should be given to passing amending 
legislation which would till this fissure in the solid 
foundations of the Act. The definition of what 
will amount to an accident for the purposes of the 
Act and in particular those situations which are 
embraced by the term “medical misadventure” 
must be clarified, and in the light of the narrow 
view taken in the decisions cited in this article, 
expanded. 
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PROPERTY DIVISION ON A SHORT SECOND 
MARRIAGE 

The decision of Casey J in Arrnon v Armon 
(Supreme Court, Christchurch, 14 September 
1977) raises several points worthy of comment. 
The case involved an application dealt with under 
the Matrimonial Property Act 1976 by a former 
husband for a share in a flat owned by the former 
wife and $8,800 held in a solicitor’s trust account. 
Both items represented the proceeds of the sale of 
a house under construction which had been inten- 
ded as the matrimonial home. 

For each spouse the marriage was a second 
one, but hardly more successful than their pre- 
vious ones. They ceased living together a little over 
two years after they had been married, although 
prior to the marriage they had lived together in a 
de facto relationship for about a year. As part of 
the settlement of her first marriage the wife re- 
ceived the former matrimonial home, given by her 
first husband “on the understanding that she 
would leave it to their children, and deal in the 
same way with the proceeds of sale, or of any 
other house purchased”. This house became the 
matrimonial home of the Armons, was subse- 
quently sold and the proceeds appeared fmally, 
after further purchases and sales, as the property 
which was the subject of the husband’s appli- 
cation. 

Post-marital acquisitions 
One of the first questions dealt with by his 

Honour was the classification of the flat which the 
wife owned and occupied. This flat was purchased 
with part of the proceeds of the last matrimonial’ 
home after the couple had separated. Ostensibly 
the flat was the wife’s separate property since, 
having been purchased while they were not living 
together, it fell outside the scope of s 8 (e) of the 
Matrimonial Property Act 1976 and within s 9 (4). 
His Honour however, without objection by the 
husband’s counsel, exercised the discretion con- 
tained in the second part of s 9 (4) and thought it 
just to treat the flat as matrimonial property. 

It is submitted that this approach is quite cor- 
rect and lends further support to the view of 
Fisher (a) that the discretion should be exercised 
where “the source and circumstances of the acqui- 
sition preserve the essential character of common 
property or product of the marriage notwithstand- 

(a) The Matrimonial Property Act 1976 (Wellington, 
1977), 78. 

By WR ATKIN, Lecturer, Victoria University of 
Wellington. 

ing the separation”. Without the exercise of the 
discretion in such circumstances, it would be far 
too easy for less scrupulous spouses to avoid the 
provisions and purpose of the Act by selling matri- 
monial property in their possession and spending 
the proceeds. As Somers J said in Barron v Barron 
[1977] 1 NZLR 454, 457 of the purchase of a 
new car: 

“It would, I think, frustrate the legislative in- 
tent if a husband could on separation take a 
family chattel without agreement, sell it, and 
use the proceeds to acquire some other asset 
without liability to account.” 

There is no reason however to limit the test to de- 
liberate attempts to avoid the Act. It should apply 
just as rigorously to the situation where property 
is bought with the proceeds of matrimonial pro- 
perty for quite genuine reasons, or merely for the 
convenience of the parties. 

Short duration marriage 
Despite the fact that there was no matri- 

monial home in existence at the time of the pro- 
ceedings, the last such home having been sold, the 
Court still had to consider whether the rules in s 
13 relating to marriages of short duration applied 
to defeat the rule of equal division under s 11. 
This was because where there is no matrimonial 
home, the Court is to grant the spouses an equal 
share in some other item of matrimonial pro- 
perty in accordance with s 11 (3). 

The first point to note is that the Armon’s 
marriage was a “short duration” marriage within 
13 (3) even though they had lived together for the 
specified period of three years. The first year of 
this period was spent by the couple in a de facto 
union and as such must be discounted in calcu- 
lating the length of time the couple had lived to- 
gether “as husband and wife”. It is submitted 
that where reference in legislation is made to 
“marriage”, that word must be given its usual and 
traditional meaning, unless the contrary is expres- 
sly provided for. In no way does the increasing but 
piecemeal statutory recognition of de facto unions 
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justify altering the accepted understanding of 
“marriage” (nor likewise of “husband”, “wife” 
and “spouse”) (b). To do so, in particular in the 
context of the Matrimonial Property Act 1976, 
would bring about recognition of de facto unions 
by the back door in direct contravention of the 
conscious exclusion of them from the 1976 Act by 
Parliament(c). 

A somewhat similar stance has been adopted 
in England by Sir George Baker, President of the 
Family Division of the High Court. In Campbell Y 
Campbell [ 19771 1 All ER 1, a case concerning 
financial provision, the Court was required to take 
into account “the duration of the marriage under s 
2.5 (1) (d) of the Matrimonial Causes Act 1973 and 
in so doing, his Lordship refused to consider a 
period of premarital cohabitation in order to ex- 
tend the period of marriage. His Lordship put for- 
ward his reasons in very strong terms: 

“It is the ceremony of marriage and the sanc- 
tity of marriage which count; rights, duties 
and obligations begin on the marriage and 
not before. It is a complete cheapening of the 
marriage relationship, which I believe, and I 
am sure many share this belief, is essential to 
the well-being of our society as we understand 
it, to suggest that premarital periods, particu- 
larly in the circumstances of this case, should, 
as it were, by a doctrine of relation back of 
matrimony, be taken as a part of marriage to 
count in favour of the wife performing, as it is 
put, ‘wifely duties before marriage’ ” (~6). 

Adopting this approach to the question, there can 
be no doubt that the Armon’s marriage was of 
short duration. Even if this approach is rejected, 
the Armon’s situation would seem to be a .classic 
example of where the discretion in 13 (3) should 
be used to extend the three year period. 

This however raises a further broader question 
and that is the extent to which a period of pre- 
marital cohabitation should affect the exercise of 
the s 13 (3) discretion. It is suggested that it might 
properly do so in a negative way, where a mar- 
riage had been viable for the necessary three years 
but was preceded by a de facto relationship lasting 
several years. In this situation the three year 
period should not be extended. The purpose of s 
13 is to take outside the scope of the Matrimonial 
Property Act 1976 those marriages which have 
never really got off the ground, three years being 
the guideline to test this. A relationship which has 
endured three years of marriage and several prior 

(b) Cf the definition of “marriage” in s 2 (1) of the 
Act and the iudgment of White J in Stalliver I* Stallinger 
fNo 2J [ 19771 G.2 Current Law 582. 

(c) Cf cls 16 and 4Y ot the Matrlmonlal Property Bill 
1975, which were dropped from the final legislation. 

(d) Ibid, 64. Cf ibid, 86. 

years as a de facto union has proved itself viable 
and the parties should not be able to escape the 
application of the rules in the Act. 

What, it is submitted, is not permissible is to 
deny that there has been a marriage of short dur- 
ation where the necessary three years of marriage 
have not elapsed. Thus the relationship of a couple 
who have lived together for, say, 10 years out- 
side marriage, but only one year within marriage 
is a short duration marriage even though by most 
standards the relationship had been viable and had 
lasted eleven years in total. 

If it is true that more people are living in de 
facto relationships, the Courts may be increasingly 
faced with the kind of problem just discussed. Fur- 
thermore, if at any time the Matrimonial Property 
Act 1976 should be extended to include stable de 
facto unions, some consideration will have to be 
given to the meaning of “marriage”, “husband” 
and “wife” in sections such as s 13. 

Section 13 (1) 
Unce the Court accepts that there is a mar- 

riage of short duration, it does not follow automati- 
cally that the equal division rule is obviated. As 
shown in Armon’s case, it is also necessary to 
come within one of the paragraphs in s 13 ‘(1). 

No assets in the Armon case had come by way 
of succession, survivorship, trust or gift after the 
date of marriage, so that para (b) was inapplicable. 
The property in dispute, however, could be traced 
directly back to the house which the wife had re- 
ceived on the termination of her first marriage 
and appeared ostensibly to be an asset owned 
wholly by her at the date of the second marriage 
as required by para (a). Casey J did not agree with 
this line of reasoning and any process of tracing 
back is therefore not legitimate. The paragraph 
refers to “any asset” and does not include “pro- 
ceeds”. To come within the paragraph the asset 
must therefore be owned at the date of marriage 
and also at the time of proceedings under the Act. 

That left para (c) for the Court to deal with. 
The rule of equal division shall not apply “Where 
the contribution of one spouse to the marriage 
partnership has clearly been disproportionately 
greater than that of the other spouse.” The words 
“disproportionately” does not appear in s 15 (1) 
where the Court is required to look at respective 
contributions for the purpose of dividing up the 
matrimonial property other than the home and 
chattels. Fisher says (d): “Presumably this is in- 
tended to indicate a greater disparity in the eon- 
tributions than is the case with s 1.5 (1)” This 
view finds support to the judgment of Casey J who 
states that: “ ‘Clearly disproportionately greater’ 
goes much further . . . It is not just a clear dif- 
terence between the contributions that will quality 
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under this section.” His Honour further says that 
“the disproportion between the spouses’ contri- 
butions must ‘compel recognition’, bearing in 
mind that the Act envisages equal division as the 
norm.” The difficulty with this is that the “com- 
pelling recognition” test is one borrowed from the 
judgment of Somers J in Barron v Barron [ 19771 1 
NZLR 454,460 who uses it in the context of s 15 
(1). With respect, it is somewhat unhelpful to 
know that the tests for ss 13 (1) (c) and 15 (1) are 
the same, yet one “goes much further” than the 
other. It might also be wondered what “compel- 
ling recognition” adds to “clearly greater”. 

Another point of comparison with Barron v 
Barron should be noted. In this latter case, 
Somers J held that, under s 15, the onus of prov- 
ing or disproving a disparity of contributions lay 
on the person seeking an unequal share (e). 
Casey J in Armon v Armon adopted this view for 
the purposes of s 13 (1) (c). Thus the onus of 
proving a clearly disproportionately greater con- 
tribution rested upon Mrs Armon. 

“Marriage partnership” 
For the purposes of s 13 (1) (c), the contri- 

butions to be dealt with are those made to “the 
marriage partnership”. Armon’s case raises two 
points in this connection. 

First, contributions made during the course 
of a de facto relationship cannot be taken into ac- 
count. Thus. expenditure incurred by the Armons 
during their de facto relationship was regarded as 
having little relevance in assessing what came into 
their marriage partnership. (f). Furthermore, pro- 
perty acquired by either spouse during the course 
of a de facto relationship (other than that which 
subsequently became the matrimonial home or 
family chattels) would not be matrimonial pro- 
perty by virtue of s 8 (e) but would be the owning 
spouse’s separate property. A number of dealings 
by Mr Armon would fall into this category. The 
reasons for excluding reference to the period of de 
facto relationship have already been canvassed in 
the context of short duration marriages and do not 
need to be repeated. 

Secondly, contributions made after the parties 
have ceased living together or after an earlier appli- 
cation to the Court are excluded. There were two 
reasons why Casey 3 rejected the submission that 

(e) At p 460. Cf Fisher, op tit, 86 and Churcher v  
Ckrcher (unreported, Wanganui Registry, 1976, Ml/76 
per QuilJiam J). 

(f) Cf Stallinger v Stallinger. supra n (b). 
(9) For an excellent discussion, see Collins, “Section 

14 - The Bane of the Matrimonial Property Act 1976” 
[ 19771 NZLJ 238. 

(h) Ibid, 244. 
(i) Fisher, op tit, 137. 

“marriage partnerships” continued until a decree 
absolute. If the submission was correct “marriage 
partnership” would mean the same thing as “mar- 
riage” and therefore reference to “partnership” 
in the Act would have been unnecessary. Further, 
s 2 (3) required the parties’ shares to be calculated 
as at the date of separation and to take contri- 
butions after separation into account would be in 
conflict with this provision. 

Section 2 (3) has caused considerable prob- 
lems in the context of s 14 although decisive judi- 
cial attitudes have yet to be settled (g). It may 
welI be that s 2 (3) is an unfortunate obstacle in 
the way of taking post-separation contributions 
into account as well. It is submitted with respect 
however that there is no reason why a restrictive 
interpretation need be put upon the phrase “mar- 
riage partnership”. From a legal point of view, 
husband and wife are still “partners in mar- 
riage” up until the time the marriage is formally 
terminated. Even in real terms, a couple’s lives are 
stiIl very much intertwined after they have separ- 
ated, during the period when they work out their 
new domestic and economic circumstances. In this 
respect, the writer agrees with the view of Collins 
that “the marriage partnership must end when the 
marriage ceases, regardless of the actual nature of 
the parties’ relationship prior to that time” (h). 

The children of the first marriage 
A matter which is given only scant reference 

in Armon v Armon is the position of the chil- 
dren of Mrs Armon’s first marriage. It will be re- 
called that as part of the settlement of this first 
marriage Mrs Armon received the family home 
“on the understanding that she would leave it to 
their children”. In the event Mr Armon became en- 
titled to a fifth share in the proceeds and, had it 
not been a short duration marriage, would prob- 
ably have been entitled to a half share. The effect 
of the.second marriage was therefore to defeat in 
part the “understanding” at the end of the first 
marriage and in a much broader sense it calls atten- 
tion to the pitfalls which may be encountered by 
not paying sufficient regard to the way in which a 
second marriage may alter rights to property and 
endanger the interests of children (i). 

The question which arises is how best can the 
wishes of a person such as Mrs Armon’s first hus- 
band be protected? Several possibilities need con- 
sideration. 

It might be thought that the use of contract 
by the parties to the first marriage would solve 
the problem. Under such a contract the spouse 
taking control of the property in question might 
covenant to bequeath that property or dispose of 
it during his lifetime to a third party, such as a 
child of the marriage. While such contracts can 
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be made and will operate to restrict the effect of 
testamentary dispostions to the contrary, they will 
not fully protect the child concerned. First of all, 
the child, not being privy to the contract, would 
be unable to enforce its provisions on his own in- 
itiative, but of more telling significance would be 
the inability to bind the second spouse or to over- 
ride any rights which might accrue in his favour. 
In particular, the contract could not prevent the 
property falling within the pool of the second mar- 
riage’s matrimonial property (which would simply 
depend on the provisions of s 8 of the Matrimonial 
Property Act 1976). As a result, (in the event of 
the second marriage breaking down and proceed- 
ings being commenced under the 1976 Act) the 
second spouse might well become entitled to an 
equal share in what was the subject matter of the 
tirst marriage settlement. It might even be argued 
that rights to property exist under the Act simply 
by virtue of marriage and are not dependent upon 
an application under the Act. There is some indi- 
cation of this in ss 20,42,43 and 44, although s 19 
preserves the owner’s right to deal with his pro- 
perty. In either case the property left for the ul- 
timate benefit of children could be markedly re- 
duced. 

One possible way of avoiding this is for the 
remarrying spouse to enter into a property con- 
tract with the new spouse under s 21 of the Act. 
However this assumes that the second spouse is 
agreeable to the contract, which may be less 
straightforward after the statutory requirement of 
receiving independent advice has been fulfilled. 
Any such contract is also subject to judicial re- 
view at a future time in accordance with s 21 (8) 
(b) and (10). An agreement in which one spouse 
signs away a major part of his share under the 
Act may be an instance where the Court would be 
prepared to intervene in this way. 

A far more appropriate solution to the prob- 
lem would be to settle the property in question on 
the children as part of the settlement of the first 
marriage. This could be done either by setting up a 
trust in the usual way or by invoking the powers 
of the Court under s 26 (1) to settle property for 
the benefit of children. Property thus settled 
would no longer belong to either spouse and 
would therefore not fall within the pool of matri- 
monial property to be divided in the event of a 
breakdown of a second marriage. 

The principal disadvantage of this approach is 
that the spouse using the property would not own 
the property and so would be unable to deal with 
it as he wishes in the way that Mrs Armon could. 
Instead, he might receive something in the nature 

(j) Fisher, op tit, 139, and Angelo and Atkin, “A 
Conceptual and Structural Overview of the Matrimonial 
Property Act 1916” (1977) 7 NZULR 237, 253. 

of a life interest but on the other hand there is no 
reason why the trustees should not be given power 
to sell and replace the corpus, as was done in J v J 
[ 19711 NZLR 1020 under the similar provision of 
s 53 of the Matrimonial Proceedings Act 1963. If 
it is really the desire of both parties to protect the 
position of the children of the first marriage, then 
it is clearly advisable to adopt the trust device, de- 
spite the inconvenience involved. 

There is however at least one possible danger 
in the setting up of a trust and it relates to the 
question of timing. If the trust is set up after the 
second marriage has taken place, it might well be 
regarded as a fraud on the second spouse’s rights 
and be liable to be struck down under s 44 of the 
Matrimonial Property Act 1976. A disposition is 
reviewable under this provision if the recipient is a 
volunteer or has acted with a lack of bona fides. A 
recipient would be a volunteer in the situation we 
are considering but it must further be shown that 
the disposition was made “in order to defeat the 
claim or rights of any person” under the Act. If 
the trust was established before the date of the 
second marriage, then there would be “no claim 
or rights” to be defeated by the disposition and 
the section could not apply. If it is established sub- 
sequently, then arguabiy the second spouse has 
“latent” rights in matrimonial property which 
exist independently of the filing of a formal 
claim and which would have arisen by virtue of 
marriage (j). It may therefore be possible to have 
an intention to defeat such rights at any stage 
during the course of a marriage. 

The next question is whether the setting up of 
a trust for the benetit of the children of the first 
marriage takes a disposition inside or outside the 
test in s 44. In Chapman u Chapman [I9731 Re- 
cent Law 226 the sale of the matrimonial home 
was not set aside under the similar section 81 of 
the Matrimonial Proceedings Act 1963 because it 
could be explained on the basis of the husband’s 
ill-health. However it seems clear that more than 
one intention may operate at the same time and so 
long as there is an intention to defeat a spouse’s 
rights, that is sufficient. Moreover, such an inten- 
tion need not be the dominant one if the decision 
of Macarthur J in Murtagh v Murtagh [ 19601 
NZLR 890, 896 is also a correct interpretation of 
s 44. 

A trust for the benefit of children is probably 
quite laudable. It may be regarded as an avoidance 
scheme that has some moral justification, in 
contrast to a scheme with no object other than 
preventing the other spouse from receiving his fair 
share of the effective property ot the marriage. 
Nevertheless, it is hard to see how an intention to 
assist children in these circumstances cannot also 
be coupled with an intention to deprive the second 
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spouse of rights to the property. Indeed, the whole ends of a marriage breakdown in the way sugges- 
purpose of protecting the children’s position by ted, it is equally clear that the informal “under- 
means of trust is to prevent that position being standing” between Mrs Armon and her first hus- 
jeopardised by a second marriage. The inevitable band carried the very real risk of failure. Some 
conclusion is that in order to avoid the operation spouses may consider that this is a risk worth run- 
of s 44 the establishment of the trust before and rung, but where this is not so, a good deal of 
not after the date of the second marriage is crucial. thought and care will be needed to ensure that a 

While it is clear that there may be an element workable and fair arrangement is entered into. 
of inconvenience in legally tidying up the loose 

ADMINISTRATIVE LAW 

NATURAL JUSTICE BEFORE THE HIGH COURT 
OF AUSTRALIA: Three Recent Cases 

A series of three cases before the High Court 
of Australia earlier this year have again dealt with 
the questions as to when the rules of natural jus- 
tice regulate the process of administrative decision- 
making and the content of those rules once it is 
decided that they do apply. These cases are 
Heatley v Tasmanian Racing and Gaming Com- 
mission (1977) 14 ALR 519; Salemi v Minister 
for Immigration and Ethnic Affairs (1977) 14 
ALR 1; 51 ALJR 538; and R v Minister for 
Immigration and Ethnic Affairs, Ex parte Ratu 
(1977) 14 ALR317. 

In the first of these decisions the Tasmanian 
Racing and Gaming Commission had purported 
to exercise its powers under s 39 (3) of the Rac- 
ing and Gaming Act 1952 (Tas) so as to issue a 
“warning off’ notice against Heatley. The effect 
of that notice was to preclude Heatley from 
entering any racecourse in Tasmania whilst the 
notice was current. As the Commission had given 
no prior notice of its intention to issue the warn- 
ing-off notice nor provided for an opportunity to 
make representations, Heatley sought a writ of 
certiorari alleging that the power granted by s 39 
of the Act was qualified by the necessity to ob- 
serve the requirements of natural justice before 
any warning-off notice was issued. After failing 
before the Supreme Court of Tasmania and the 
Full Court of that Supreme Court, Heatley was 
ultimately triumphant before the High Court 
(Barwick CJ dissenting) which had granted special 
leave to appeal. 

Both the second and third of those decisions 
cited above involved s 18 of the Migration Act 1958 
(Cth). In the Salemi case the plaintiff was an 
Italian citizen who had originally entered Australia 
in October 1974 as a visitor on a permit issued 
under s 6 of the Act. This permit had been ex- 

(a) In addition to his natural justice argument, 
Salemi also argued: first, that the announcement of the 
amnesty amounted to an instrument of exemption 
under s 8 (1) (e); and, second, that the announcement 

By GEOFFREY A FLICK, Lecturer in Law, 
University of Sydney. 

tended once but it ultimately expired in July 1975 
and thereafter Salemi’s presence in Australia was 
illegal. Early in 1976, however, the Minister for 
Immigration and Ethnic Affairs (the Hon MJR 
Mackellar ME) announced an amnesty for pro- 
hibited immigrants provided they met certain 
standards of health and good character and had 
no record of serious criminal conduct. Relying 
upon this announcement Salemi came forth and 
applied for a grant of resident status in confor- 
mity with the offer of amnesty. But in reply to 
that application the Minister wrote to Salemi 
stating that he did not come within the eligibi- 
lity requirements and gave as his reason the 
alleged fact that Salemi “did not come to Austra- 
lia on the most recent occasion as a visitor but 
entered as a temporary resident with authority 
to engage in specified employment”. such a 
statement was obviously at variance with the 
facts, and, as Salemi prima facie fell within the 
conditions of the offer of amnesty, proceedings 
were begun in the High Court seeking injunctive 
and declaratory relief. An injunction was sought 
to restrain the Minister from taking steps to 
deport the plaintiff under s 18 of the Act and, in 
addition, a declaration was sought either to the 
effect that the plaintiff was not liable to be 
deported as a prohibited immigrant under s 18 
or, alternatively, that the Minister in exercising 
his discretion under that section had to act fairly 
and in accordance with the principles of natural 
justice (a). On the issue of natural justice the six- 
member Court divided equally and the view of the 

evidenced a determination by the Minister to grant 
entry permits of indefinite duration permitting all those 
who satisfied the conditions of the amnesty to remain in 
Australia. Neither of these arguments was successful. 
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Chief Justice thus prevailed with the result that 
relief was withheld.’ 

As has already been stated, Ex parte Ratu 
was another decision involving s 18 of the Migra- 
tion Act 1958. Unlike the Salemi case, Ex parte 
Ratu involved no question of any amnesty but 
simply involved two Fijian girls who had entered 
Australia in February 1976. At that time their 
visas were stamped “employment prohibited” 
and before they had left Fiji they had in fact 
signed declarations stating that they would not 
engage in employment or formal studies in Australia. 
Contrary to those statements, the two girls en- 
rolled in a nursing course and obtained employ- 
ment as nursing assistants. Their permission to 
remain in Australia, however, expired on 13 
August 1976 and thereafter (like Salemi) they 
became prohibited immigrants within the mean- 
ing of those words as used in s 18. On 21 February 
1977 the Minister ordered their deportation but, 
prior to making these orders, he had received re- 
presentations made to him on their behalf. Even 
after 21 February he received further representa- 
tions and on 28 March he made a “length reply”. 
The stated reasons for the making of *he orders 
included the girls’ status as prohibited immigrants, 
their lack of acceptable qualifications, and their 
engagement in employment despite the terms of 
their original entry. Again proceedings were com- 
menced. This time writs of prohibition and certio- 
rari were sought from the High Court, but again 
relief was denied. 

Whilst few would disagree with the reasons 
given by the majority in each of these three cases, 
their present interest lies in the diverging views 
which they provoked and in some of the com- 
ments made by the Judges of the highest Austra- 
lian Court during the course of their judgments. 
These matters can best be considered under the 
following headings: 

(1) The rules of natural justice and statutory 
provisions; 

(2) Interests protected by natural justice: 
rights and legitimate expectations; and 

(3) Content of the rules. 

(1) The rules of natural justice and statutory pro- 
visions 

As noted by Aickin J in the Heatley case (at 
527-S29), the basic principles concerning those 
occasions when the rules of natural justice must 
be complied with are not in doubt. Thus it can be 

(b) Heatley at 527, citing, inter alla, Ridge v Baldwin 
I 19641 AC 40. 

(i> Heatley at 527-29, citinp, inter alia, Cooper 11 
Wandsworth Board of Works (1863) 14 CB (NS) 180: 

(d) Eg, Cheat& IJ The Queen, Yung Yam Ocean 
Enterprising Co Ltd (1972) 127 CLR 291; 47 ALJR 57, 

stated with confidence that those rules apply 
whenever an administrative determination may 
affect the rights or property interests of any citizen, 
and it matters not whether the determination is 
judicial in nature or even “purely” administrative 
or executive (b). And where the authority to make 
the determination is derived from statute, it is 
equally well settled that, even in the absence of 
any statutory requirement of notice and an 
opportunity to be heard, the rules of natural 
justice may be invoked to supplement the statu- 
tory procedure and supply the omission of the 
legislature (c). To this last proposition one must 
add the necessary caveat that the legislature may, 
if it sees fit, exclude both the audi rule (d/ and the 
nemo debet rule (e). 

The difficulties begin to emerge from these 
principles when one attempts to apply some 
statutory provisions to the facts of a particular 
case. For example, in the Salemi case we have 
already seen that the High Court was divided 
evenly on whether the functions of the Minister 
under s 18 of the Migration Act 1958 (Cth) had 
to be supplemented by the rules of natural justice. 
That section provided that: “The Minister may 
order the deportation of a person who is a pro- 
hibited immigrant under any provision of this 
Act”. The prevailing view was that of Barwick 
CJ, Gibbs and Aickin JJ. This view was that the 
task confronting the Court was one of constru- 
ing the statutory language and when they did that 
one of the insurmountable problems confronting 
Salemi’s argument was the presence in the Act of 
s 14. Section 18 simply provided for the deporta- 
tion of a prohibited immigrant and specified no 
procedure to be followed by the Minister before 
he made the necessary order. By way of contrast, 
s 14 also provided for the making of deportation 
orders. But this section only became operative 
when the Minister had formed an opinion that 
the conduct or behaviour of the alien had been 
such that he should not be allowed to remain in 
Australia (f). And when the Minister wished to 
proceed under this section the remaining sub- 
sections of s 14 provided for the giving of notice 
and an opportunity to be heard. When these two 
sections were considered together it was said that 
Parliament had directed its mind to the question 
whether an order under s 18 for the deportation 
of a prohibited immigrant should carry with it 
similar procedural requirements to those specified 
for s 14 and had answered that question in the 
--_ 

See also, Brettingham-Moore v St Leonard’s Munici- 
pality-(1969) 121 CLR 509;43 ALJR 343. 

(e) Eg, Rich v Christchurch Girls’ High School Board 
of (;osernors (No I) [ 19741 1 NZLR I. 

(f) Migration Act 1958, s 14 (1) and (2). 
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negative. These three judges repeated this con- 
clusion in Ex parte Ratu where Barwick CJ 
elaborated his reasons by saying: “ . . . [Sections 6 (1 ), 7 (3) and 8 (3)] . . . 

make the immigrant a prohibited immi- 
grant in the various circumstances set out in 
those sections. All of these sections . . _ make 
the status of prohibited immigrants to de- 
pend upon an objective fact. In none of them 
does that status depend upon the opinion of 
the Minister or of an officer. . . . 

“In high contrast to ss 6, 7 and 8, are the 
provisions of s 14. The Minister may under 
that section order the deportation simply 
because it appears to him that the conduct of 
the immigrant is such that he should not be 
allowed to remain or that he is such a person 
who has done any of the things described in 
s 14 (2) (b). Thus, the Minister’s power 
under s 14 is in the first instance conditioned 
on his own view not only of the facts but of 
their relevant quality. . . 

“The distinction between the cases I 
have instanced of prohibited immigrants and 
those falling within s 14 are too obvious to 
need emphasis. in the cases falling within s 18 
the status of prohibited immigrant depends 
on a simple, readily ascertainable objective 
fact - lack of entry permit [s 6 (l)] , expiry 
or cancellation of entry permit [s 7 (3)], or 
change in entitlement to enter without an 
entry permit [S 8 (3)]. It is quite clear, in my 
opinion, that the Parliament has had in mind 
and considered in what cases notices should 
be given of intention to make a deportation 
order and when grounds should be specified 
or reasons given for the making of an order 
for deportation. The statute, having clearly 
laid down the circumstances in which the 
status of prohibited immigrant should arise, 
has seen no need for notice or of specifica- 
tion of grounds. The reasons for such a 
course on the part of the Parliament are 
readily understood” (p 320-32 1). 

Further factors which induced the Chief Justice 
to reach this conclusion were the concern of the 
Act with a national interest of paramount im- 
portance (ie, the composition of the nation) 
and the fact that all decisions had to be made in 
conformity with relevant governmental policy 
and not in conformity with principles laid down 
by the judiciary (g). 

(g) (1977) 14 ALR at 6; 51 ALJR at 541. See also 
the comments of Gibbs J, (1977) 14 ALR at 20; S 1 ALJR 
at 548; and the comments of Mason J in Ex parte RQ~U 
(1977) 14 ALR at 331-32. 

(h) (1977) 14 ALR at 29,39; 51 ALJR at 553,558. 
0) (1977) 14 ALR at 35; 51 ALJR at 556, citing 

Comrkoner’of Police v i%os (1958) 98 CLR 38% 
397. But see the comments of Mason J in Ex parte Ratu 

The three dissenting members of the High 
Court in Salemi’s case (ie, Stephen, Jacobs and 
Murphy JJ) apparently placed more weight upon 
Salemi’s reliance upon the offer of amnesty and 
the somewhat questionable conduct of the Minister 
than they did upon the statutory scheme set forth 
in the Migration Act 1958. Of these three Judges 
Stephen J was the one who gave the most detailed 
judgment. His Honour conceded that it would 
be unjustifiable to impose the same formal require- 
ment as those specified for s 14 deportations on 
proceedings under s 18 (h), but, at least in his 
opinion, this did not mean that the Minister could 
proceed under s 18 in disregard of the rules of 
natural justice. Earlier authority of the High Court 
had established that these rules were not to be 
excluded by “indirect inferences, uncertain in- 
fluences or equivocal considerations” (i) and 
Stephen J concluded that their application here 
would not be inconsistent with or destructive 
of the apparent purposes of the Act (j). 

Adopting a very similar approach to that of 
Stephen J, Jacobs J proceeded to hold that the 
legislature had left it to the Courts to decide when 
and to what extent the rules of natural justice 
should be applied in the exercise of the executive 
power contained in s 18 (k). When the basis for 
the exercise of that power was a person’s status 
as a prohibited immigrant (as was the case in 
Ex parte Ratu), the Minister was under no obliga- 
tion to state his reasons or to provide an opportu- 
nity to make submissions (1); but when the basis 
for the exercise of the power was unclear (as was 
the case in Salemi), a deportee was entitled to the 
disclosure of the reasons for his threatened de- 
portation and an opportunity to present such 
submissions as might displace those reasons and 
any facts upon which it may be based (m). 

Murphy J considered that the effect of the 
amnesty was to make Salemi not a prohibited 
immigrant and hence not liable to be deported 
under s 18. This made it unnecessary for his 
Honour to discuss the natural justice argument 
but it is clear from his judgment that he too 
thought that the Minister was under an obliga- 
tion to exercise his powers in accordance with 
the rules of natural justice (n). 

Had the seventh member of the High Court, 
ie, Mason J, sat on the Salemi case it is clear from 
his comments in Ex parte Ratu that he would 
have supported the conclusion of Barwick CJ, 
Gibbs and Aickin JJ lo). 

restricting these words to “judicial proceedings in courts”, 
(1977) 14 ALR at 329. 

(i) (1977) 14 ALR at 3S-36;Sl ALJR at 556. 
(k) (1977) 14 ALR at 44-45; 51 ALJR at 560-61. 
(1) (1977) 14 ALR at 334. 
(m) (1977) 14 ALR at 45-46; 51 ALJR at 561. 
(II) (1977) 14 ALR at 48; S 1 ALJR at 562. 
(0) (1977) 14 ALR at 331-32. 
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So far the position has been rendered com- 
paratively simple by the fact that the relevant 
sections of the statute had all been enacted at 
the one time. In other cases the statute in issue 
may be a consolidation of a series of acts or the 
provision in issue may be an amendment enacted 
at a period in time later than the original statute. 
The consequence in such cases is that one may 
be able to place little weight on the specification 
of procedural formalities in some sections and 
their absence in yet other sections. Such was the 
position in the Heatley case where the Racing 
and Gaming Act 1952 was a consolidation and 
amendment of a series of acts dealing with book- 
makers, totalizators and gaming introduced in 
the period 1932 to 1951. It followed that the 
detailed statutory procedural requirements deal- 
ing with the suspension and cancellation of book- 
makers’ licences threw little light upon the power 
of the Commission to issue a warning-off notice 
(P). 

(2) Interests protected by natural justice: rights 
and “legitimate expectations” 

It is quite common nowadays for it to be said 
that the rules of natural justice may be invoked 
to protect rights, property and legitimate expecta- 
tions. And, despite earlier authority to the con- 
trary (q). It is now firmly established that an 
existing licence which is controlled by some 
public authority cannot be revoked without com- 
pliance with those rules (r). The words “legitimate 
expectation” are derived from the judgment of 
Lord Denning MR in Schmidt v Secretary of 
State for Home Affairs [1969] 2 Ch 148 where 
his Lordship indicated that a person who had 
been granted permission to remain in the United 
Kingdom for a limited period of time would have a 
legitimate expectation that he would not be asked 
to leave before that period expired. Again, in 
Rreen v Amalgamated Engineering Union [ 197 1 ] 
2 QB 175 his Lordship indicated that a person 

(p) (1977) 14 ALR at 525 per Murphy J, at 539 per 
Aickin J. 

(q) Eg, Nakkuda Afi v Jayaratne [ 19511 AC 66; 
R v Metropolitan Police Commissioner, Ex parte Parker, 
[1953] 1 WLR 1150. 

(r) See, for example, Banks v Transport Replation 
Board (1968) 119 CLR 222, 230-31; 42 ALJR 64, 
66-67 per Barwick CJ. 

(s) (1977) 14 ALR at 7; 51 ALJR at 542. 
(t) Id. 
(u) (1977) 14 ALR at 9; 51 ALJR at 543. Compare 

the comments of Aickin 3. (1977) 14 ALR at 50; 51 
ALJR at 563: “That, however, was a political and not a 
legal promise, not an offer capable of acceptance so as to 
produce some legal result”. 

(v) Heatley at 522. Obviously Barwick CJ had no 
intention of retracting anything he said in Banks v Trans- 

who had been elected to the position of shop 
steward would have a legitimate expectation that 
his election would be confirmed by the district 
committee of the union involved. 

Beginning with his judgment in Salemi’s case, 
however, Barwick CJ has indicated that he is only 
prepared to give the words “legitimate expecta- 
tion” an extremely narrow meaning and one that 
adds little, if anything, to the word “rights”. 
His Honour there stated: 

“It is therefore necessary to examine the 
eloquent phrase ‘legitimate expectation’ de- 
rived as it is from the reasons for judgment 
of the Master of the Rolls in Schmidt v 
Secretary of State for Home Affairs (supra), 
I am bound to say that I appreciate its literary 
quality better than I perceive its precise mean- 
ing and the perimeter of its application. But, 
no matter how far the phrase may have been 
intended to reach, at its centre is the concept 
of legality, that is to say, it is a lawful expecta- 
tion which is in mind. I cannot attribute any 
other meaning in the language of a lawyer to 
the word ‘legitimate’ than a meaning which 
expresses the concept of entitlement or recog- 
nition by law. So understood, the expression 
probably adds little, if anything, to the con- 
cept of a right” (s). 

Applying this view of the law to the facts in 
Salemi’s WJ found that as a prohi- 
bited immigrant Salemi had no right to remain 
(t). Nor did the announcement of the amnesty 
alter the position. The amnesty was no more 
than a statement of policy that could not create 
legal obligations, although it could “excite human 
expectations as distinct from lawful expectations” 
fu). The same statement of the law was repeated 
by the Chief Justice in Heatley ‘s case (at 52 l-522) 
and there his Honour classified the right of a 
member of the public to enter and remain on a 
racecourse as a “revocable licence, terminable 
without reason, and instanter” fv). Such an interest, 

Port fiegu~aflon &foard (1968) 119 CLR 222; 42 ALJR 
64, since in the present case he was directing his attention 
to the right to enter a “privately owned racecourse” and 
not a statutory licence. Should one wish to support the 
non-applicability of the rules of natural justice on the 
facts of HeatZey ‘s case one could argue that natural 
justice does not extend to protect rights if they are too 
trivial or if their monetary value is too small to warrant 
procedural formality: SA de Smith, Judicial Review 
of Administrative Action at 170 (3rd ed. 1973). citing 
In re Hammersmith Rent-Charge (1849) 4’Ex 871’92 per 
Alderson B. On occasions the Courts have protected 
seemingly unusual rights (eg, R v McArthur. Ex parte 
Cornish [ 1966) Tas SR 157), but perhaps one should 
say that the mere right to go on to a racecourse to watch 
a TaCe should not come within the purview of natural 
justice. 



94 The New Zealai Id Law Journal 

in his opinion, need not be protected by the rules 
of natural justice. 

On both occasions the above conclusions were 
challenged. In the Salemi case, for example, 
Stephen J believed that, irrespective of what the 
position under s 18 was in the absence of an am- 
nesty (w), the effect of the amnesty here was to 
confer upon Salemi a “legitimate expectation”. 
According to Stephen J the amnesty was an 
assurance given by a Minister of the Crown as to 
the way in which the discretionary power conferred 
upon him by statute would be exercised (x) and, 
whilst Salemi could not seek to hold the Minister 
to his promise not to deport and instead to grant 
resident status, a plaintiff could point to that 
promise as having given rise to such an expecta- 
tion on his part as would entitle him to complain 
of a want of natural justice unless he was accorded 
an opportunity to present his case (y). Had the 
1958 Act not contained s 14, it is submitted that 
this would have been a persuasive viewpoint. 

k& in the Heatley case, as has already been 
noted, Barwick CJ dissented and the main judg- 
ment of the majority was that delivered by Aickin 
J (2). It would appear that the main difference 
between these two members of the High Court 
was that the Chief Justice was only prepared to 
equate the expectation of a member of the public 
to enter a racecourse to the right of such a person 
to enter a private home (aa). No one would doubt 
that such private sorts of expectations are not to 
be hamstrung in their exercise by procedural for- 
malities. But where one is dealing with statutory 
powers the rules of natural justice do apply and 
they continue to apply even though the statutory 
scheme may be supplementing the exercise of 
private rights. According to the majority, this was 
the position on the facts of the present case. A 
further factor which also aided the implication of 
the rules of natural justice was the aspersion 
a warning-off notice would cast on Heatley’s 
character (ab). 

(3) Content of the rules 
At the outset it should be noted that com- 

ments of Gibbs J in the Salemi case offer further 
support for the proposition that there is no dis- 
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tinction between the concepts of fairness and 
natural justice. It will be recalled that the former 
concept received its modem day impetus from 
Lord Parker CJ in In re HK (An Infant) [ 19671 
2 QB 617 and it will be further recalled that on 
at least two subsequent occasions it was thought 
that where the functions in issue were adminis- 
trative or executive in nature recourse could be 
had to the principle of fairness to justify a degree 
of procedural regularity less stringent than that 
demanded by natural justice (ac). Such a view, 
irrespective of other authorities, now has to meet 
the following statement of Gibbs J. ‘I . . . Some judgments suggest that the duty 

to act fairly arises from a principle separate 
from, although analogous to, the principles 
of natural justice (see De Smith: Judicial 
Review of Administrative Action, 3rd ed, 
1973, at pp 208-09) but I would prefer to 
regard the duty to act fairly as &nply flowing 
from the duty to observe the plnciples of 
natural justice. ‘Natural justice is but fairness 
writ large and juridically. It has been described 
as “fair play iti action”‘: Furnell v Whangarei 
High Schools Board [ 1973 ] AC 660, at p 679” 
fad). 

In addition to these comments, the three cases 
under discussion also make some observations on 
the content of the rules of natural justice. 

Take first of all the Heatley case. There 
Stephen, Mason, Murphy and Aickin JJ held 
that the Racing Commission was obliged to 
afford HeatIey natural justice before issuing 
a warning-off notice. And, according to those 
judges, natural justice would here require notice 
by the Commission of its intention to issue a 
warning-off notice and notice, of the grounds for 
that proposed action and an opportunity to 
make representations to the Commission before 
it took any action (ae). An oral hearing was not 
necessarily required but Aickin J foresaw that 
the Commission might well find that it could 
not resolve inconsistencies between its own in- 
formation and written submissions received 
from the person concerned without such a hear- 
ing (afj Had the Chief Justice formed a con- 
trary view than he did as to the applicability of 

(w) (1977) 14 ALR at 29-32; 51 ALJR at 553-54. 
This was, of course, the position in Ex parte Ratu. 

(x) (1977) 14 ALR at 34-35;‘Sl ALJR at 555, 
citing R v Liverpool Corporation, Ex parte Liverpool 
Taxi Fleet Operators’ Association [ 19721 2 QB 299. 

(y) (1977) 14 ALR at 37;Sl ALJR at 557. 
(z) With this judgment Stephen and Mason JJ 

expressed agreement. 
(aa) (1977) 14 ALR at 522. 
(ab) See, (1977) 14 ALR at 525 per Murphy J 

and at 538 per Aickin J. See also, In re Pergamon Press 
Ltd [1971] 1 Ch 388. 

(ac) Pearlberg v Varty [ 19721 1 WLR 534, at 547 
per Lorq Pearson; Dunlop v Woollahra Municipal Coun- 
cil [ 19751 2 NSWLR 446, at 472 per Wotten J. 

(ad) (1977) 14 ALR at 18;51 ALJR at 547. 
(ae) (1977) 14 ALR at 525 per Murphy J; at 541 

per Aickin J. 
(af) Id at 541-42. 
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natural justice he gave a tentative indication 
that he would not require the Commission to 
disclose the reasons which had prompted it to 
issue the notice, although his Honour did realise 
that this could well limit the right to make repre- 
sentations (ag). 

Take next the Salemi case. Of the three 
minority Judges who held natural justice was 
applicable, the views of Stephen J were again 
the most detailed. Proceeding from the basis 
that the announcement of the amnesty gave rise 
to an expectation from which the Minister could 
not depart without according Salemi natural 
justice, Stephen J held that, whilst an oral hear- 
ing before the Minister for s 18 deportations would 
distort the legislative pattern manifest in the terms 
of the Act (ah), natural justice would still require 
the disclosure of those grounds upon which the 
Minister was contemplating the exclusion of 
Salemi from the amnesty and that this disclosure 
would have to contain sufficient detail as to per- 
mit Salemi to properiy present his case. Consistent 
with this, if the Minister was satisfied that Salemi 
had not met one of the conditions upon which the 
amnesty rested (such as good health or lack of 
criminal convictions) he would be obliged to dis- 
close adequate particulars of the information in 
his possession which had led him to that con- 
clusion (ai). Reasons for the final decision of the 
Minister were said to be not required (aj) but if 
a reason extraneous to the exercise of the power 
of deportation was made to appear it is implicit 
in his Honour’s judgment that judicial review would 
be permitted (ak). Although expressed in a more 
summary manner, Justices Jacobs (al) and Murphy 
(am) stated similar requirements, Jacobs J, in 
particular, noted that normally the ground upon 
which the Minister would be relying would be the 
status of the applicant as a prohibited immigrant 
and that in such cases it would seldom be neces- 
sary to have recourse to natural justice; but 
where there was an amnesty which appeared to 
extend to the applicant the latter would be en- 
titled to know why the Minister considered that 
it did not apply (an). 

Finally there is Ex parte Ratu. Although the 
members of the High Court there adopted the 
same lines of division on the construction of 
s 18 as they had in Salemi’s case, all members 
agreed that if natural justice was applicable it 
had here been satisfied. The plaintiffs in Ex 
parte Ratu sought to argue that natural justice 
had been violated because they were not made 
aware of the contents of the departmental re- 
ports. Had the Minister proceeded on the basis 
of some undisclosed materials contained in these 
reports it is probable that this argument would 
have succeeded, but on the facts before the 
Court such was not the position. As was stated 
by Stephen J, the Minister had explained in 
some detail his reasons for rejecting the repre- 
sentations made to him on behalf of the two 
girls and had fully and frankly disclosed in his 
letter of 28 March the grounds upon which the 
deportation orders were made (ao). Where, as 
here, a party received a greater degree of pro- 
cedural protection than was strictly called for, 
perhaps one should not be too critical, but one 
may be permitted to speculate that in proceed- 
ings under s 14 of the Act disclosure of depart- 
mental files would be insisted upon, provided, 
of course, they did not contain materials which 
were prejudicial to (for example) the national 
security. 

Conclusions 
Regardless of the many comments that could 

be directed to the rather questionable conduct 
of the Minister in Salemi’s case, little doubt can 
be felt that the view of the majority as to the 
construction of the Migration Act 1958 was 
correct. In retrospect it is regrettable that the 
Bland Committee failed to direct any of their re- 
commendations to s 18 (ap), but comfort may be 
felt in the intention of the Administrative Review 
Council to give priority to a review of immigration 
and citizenship powers (aq). 

Note also that the divergence of views between 
the Chief Justice and Aickin J in ffeatley ‘s case as 
to the application of the rules of natural justice 
will give rise to future problems. 

(ag) Id at 542. 
(ah) (1977) 14 ALR at 39: 51 ALJR at 558. 
iaij i:or ai outline of the requirements of adminis- 

trative notices, see, Flick, “Noticks and Administrative 
Pleadinas”. I19771 Univ WA L Rev. 

(ajj For a contrary view as to the duty to give 
reasons, see, Flick, “The Duty To Give Reasons In Ad- 
ministrative Adjudications”, [ 19781 Public Law. 

(ak) (I 977) 14 ALR at 40; 5 1 ALJR at 558. 

(al) (1977) 14 ALR at 45-46; 51 ALJR at 561. 
(am) (1977) 14 ALR at 48-49; 51 ALJR at 562. 
(an) (1977) 14 ALR at 45-46; 51 ALJR at 561. 
(ao) (1977) 14 ALR at 327-28. 
(ap) Committee on Administrative Discretion at 

paras 87-95 (Aust ParIt Paper No 316, 1973). 
(aq) Administrative Review Council, First Annual 

Report at para 37 (1977). 
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DEFAMATION, THE COMMITTEE REPORTS 

In December last the Committee on Defama- 
tion (a) published its report entitled “Recommen- 
dations on the Law of Defamation”. 

This Committee was appointed on 30 July 
1975 by the then Minister of Justice (b) following 
an almost hysterical outcry emanating mainly 
from the press lobby about “the chilling effect” of 
the law of defamation. 

If there were any substance in the complaints 
of newspaper proprietors one would have expected 
sweeping and imaginative changes to be recom- 
mended. The limited nature and extent of reform 
proposed tends to suggest that in fact the criti- 
cisms which have from time to time been levelled 
at the law of libel are without foundation. 

However, it is not necessary to rely on specu- 
lation because the Committee undertook its own 
researches into the cost of the news media of libel 
actions (actual and threatened) and in doing so it 
performed a most valuable service. A comprehen- 
sive questionnaire was sent out to 71 newspapers, 
18 magazines and 13 radio and television stations, 
and of these 102 organs of mass communication, 
71 responded by completing the questionnaire. 
Some of the statistical topics dealt with were the 
number of threats of action received, the number 
of actions commenced, the degree of involvement 
in Court proceedings, the number and outcome of 
cases which went to trial and the cost of defama- 
tion to the industry. 

The Committee has appended to its report in 
tabulated form the results of its researches. An an- 
alysis of these results is most illuminating. 

During the five years 1970 to 1974,67 organs 
received between them a total of 355 threats of 
action - an average of 71 for each year. This 
means that each received on average just one 
threat of action per year. These threats resulted in 
131 actions being commenced (26 per year) of 
which 42 were settled out of Court, 16 went to 
trial, 50 appeared to have been abandoned and 23 
were still pending. Of the 16 that went to trial, 
7 were won by the defendant. 

During this period the total cost to the news 
industry of defamation, including damages, settle- 
ments and the industry’s own legal fees was 

(a) Composed of three barristers, a professor of law, 
and journalist, a director of a newspaper proprietor and 
the Secretary of the Journalists’ Union. 

(b) Hon AM Finlay. 

By TG GODDARD, a Wellington practitioner. 

$251,979 which is an average of $752 per annum 
for each of the 67 organs. Looked at in terms of 
threats received, the cost can be expressed as $709 
for each alleged libel. 

These are scarcely chilling figures; there is no 
evidence that the news media are in danger of 
being crippled by the costs attributable to the law 
of defamation. 

Unfortunately the questionnaire did not ask 
how many threatened actions were settled by apol- 
ogy or otherwise without a writ being issued and 
all editors may not have appreciated the need for 
including these under the heading of out of Court 
settlements. This would account in part for the 
great disparity between the number of threats re- 
ceived and actions issued. Unfortunately, no stat- 
istics of total apologies published have been col- 
lected. 

It would also have been interesting to know in 
how many cases unsuccessful defendants had, 
prior to trial, an offer from the plaintiff to accept 
an apology, and refused it. 

The large number of actions which have ap- 
parently been abandoned (38 percent) has promp- 
ted the Committee to conclude that these must in- 
clude “gagging writs” issued to prevent further 
comment but without any real intention on the 
part of the plaintiff of proceeding to trial. Just 
how effective such writs are in “gagging” the Press 
is a matter of considerable doubt. The Commit- 
tee’s statistics show that in 1975 out of a total of 
127 threats of action received by the industry, 48 
were considered to be of a “gagging” nature. It is 
not stated how many of these threats resulted in 
the issue of a writ, but of the 32 actions commen- 
ced in 1975, none appeared to have been aban- 
doned. 

The Committee mentions eleven writs issued 
in the years 1973 to 1975 in which $100,000 or 
more was claimed and which did not go to trial, 
and, as the Committee points out, there have been 
larger claims since that period. 

There is very little evidence of the wholesale 
use of writs for the purpose of inhibiting the Press. 
A plaintiff resorting to this stratagem always runs 
the risk that a defendant intent upon justifying, 
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will set the action down for trial, with obvious 
consequences on the plaintiffs reputation whether 
hzo~s;~tinues to save costs or allows the trial to 

The’ Committee’s report deals substantively 
with the law of defamation under 23 separate 
headings (c). One of these is a chapter devoted to 
summarising existing law. In respect of seven head- 
ings no change is recommended, and in respect of 
a further seven minor changes only are mooted. 
That leaves eight areas in which substantial law re- 
form is proposed. 

Major changes 

1. Abolition of criminal libel 
This is the most important of the Committee’s 

recommendations. Prosecutions for criminal libel 
have always been unpopular with juries and the 
provisions of ss 211-6 of the Crimes Act 1961 are 
rarely invoked. The Committee thought it was no 
longer appropriate that defamatory statements 
should give rise to a criminal offence punishable 
by imprisonment. The Committee rejected the ar- 
gument that this is the only means of punishing an 
impecunious defendant without cost to the person 
defamed. It was apparently not suggested to the 
Committee that in times of war or national emer- 
gency a libel can cause damage which it may be 
impossible to repair by the slow means of a civil 
libel action. A false statement that a person is an 
enemy alien could fall into this category. On the 
whole, however, the Committee’s conclusion that 
the criminal action is superfluous is a laudable one 
and should be put into effect. Because the law of 
criminal libel “has fallen into a state of desuetude” 
it no longer offers any effective protection for 
people who in the distant past have committed an 
indiscretion, the disclosure of which would embar- 
rass them today. That would be the strongest 
reason for retaining the criminal sanction, for a de- 
fendant charged with criminal libel, in order to 
succeed on a defence of justification, must prove 
not only that what he said was true, but also that 
publication was for the public benefit. This latter 
requirement does not exist in New Zealand in civil 
actions and the harshness of the criminal law in its 
effect on the freedom of speech weighed heavily 
with the Committee. 

2. Fair comment 
As the Committee correctly points out, the 

defence of fair comment under the existing law 
protects expressions of opinion on any matter of 
public interest and for the defence to apply the 

(~1 The report also deals with some aspects of the 
law of contempt of Court. 

defendant must establish that: 
(a) The facts alleged, if any, are true or at 

any rate that the comment is fair hav- 
ing regard to such of the facts alleged or 
referred to in the words complained of 
as are proved. 

(b) The expression of opinion is one that an 
honest man holding strong, exaggerated, 
or even prejudiced views could have 
made. 

(c) The subject matter of the comment is of 
public interest. 

(d) The facts relied on as founding the com- 
ment were in the defendant’s mind when 
he made it. 

The Committee takes the view that the title 
“fair comment” is misleading because the word 
“fair” may be equated with the word “reasonable” 
and that, as the essence of the defence is honest 
comment rather than comment which is objec- 
tively fair in the sense of reasonable, the title of 
the defence is apt to confuse and for that reason 
it should be re-styled “comment”. The Commit- 
tee also recommends that a defendant should not 
be limited to the facts set out in the article com- 
plained of. The amendment proposed would ex- 
tend the defence to include any other facts that 
are proved to be true “being facts that do not dif- 
fer from the facts alleged or referred to in the mat- 
ter in respect of which t’ie action has been 
brought to a degree that is material so far as any 
question of injury to the reputation of the plain- 
tiff is concerned”. 

The concept of malice which, under the pre- 
sent law defeats the defence of fair comment, ac- 
cording to the Committee gives rise to a number 
of difficulties. The legal meaning of malice de- 
notes something quite different from the ordinary 
meaning of the word, and is said to be a particu- 
larly difficult concept to grasp, especially for lay 
jurors, and the Committee recommends that the 
expression “malice” be abolished altogether, and 
that it should instead be provided that in an action 
for defamation in respect of matter that includes 
or consists of an expression of opinion, a defence 
of comment should fail, unless the defendant 
proves that the opinion expressed was his genuine 
opinion, or that where the defendant was not the 
author, the defendant believed that the opinion 
expressed was the genuine opinion of the author. 

This shifts the onus of proof from the plain- 
tiff to the defendant, but it confers greater protec- 
tion on defendants, other than authors, because 
all they would have to prove is a belief that the 
author’s opinion was genuinely held. It will not be 
necessary to prove that it was in fact held. 

The Committee also tackled the halfway 
house between fair comment and privilege on the 
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one hand, which protects tne publication, and 
malice on the other which destroys the protection. 
That halfway house, of which one example is Fin- 
lay v News Media Ownership Ltd (d), relates to the 
situation where the expression of opinion imputes 
dishonourable or corrupt motives to the plaintiff. 
The Committee, quite rightly, recommends that 
this requirement, if it exists, should be abolished, 
and this will remove the uneasy feeling which has 
existed about the correctness of the decision in 
Finlay’s case and some of its predecessors, which 
is in sharp conflict with decisions made by the 
House of Lords in many leading cases, notably 
Adam v Ward [1917] AC 309. 

Finally, the Committee recommends that 
where a defendant intends to rely on both justifi- 
cation and comment each should be separately 
pleaded. This is already a requirement of practice 
and the Committee’s suggestion is limited to re- 
commending that this practice be given statutory 
recognition. 

3. New statutory defence for the media 
This is probably the most complex of the re- 

commendations. Broadly speaking, matter pub- 
lished in a news medium, (which is defined as a 
medium for the dissemination of public news or 
observations on public news, or advertisements to 
the public,) will be protected by qualified privilege 
if the subject matter of the publication was one 
of public interest at the time of publication, and 
so far as the matter consists of statements of fact, 
the publisher acted with reasonable care in all the 
circumstances and believed on reasonable grounds 
that the statements of fact were true, and so far 
as the matter consists of expression of opinion, the 
opinion was at the time of publication the genuine 
opinion of the publisher and was capable of being 
supported by the statements of fact published or 
known at the time of publication to the person to 
whom the publication was made, and the publisher 
has given the person claiming to have been de- 
famed an opportunity to have a reasonable state- 
ment of explanation or of rebuttal published in 
the same medium, with adequate prominence, and 
without undue delay. A defence under this pro- 
vision is to fail unless the defendant has supplied 
to the person complaining of the publication with- 
in 30 days after receiving the complaint, a state- 
ment in writing specifying the grounds on which 
the defendant believed that the statements of fact 
in the publication were true, and the steps, if any, 
that the defendant had taken to verify the accur- 
acy of those statements of fact. A very essential 
feature of the new defence, according to the Com- 

(d 
son na 
person P 

119701 NZLR 1089. The plaintiff and the per- 
ed in footnote (b) (supra) are one and the same 

mittee, is that a newspaper shah enjoy qualified 
privilege where the publisher has acted with 
reasonable care and has given the person defamed 
an opportunity of rebuttal. It is said that the value 
of the new defence is that it will give both the 
plaintiff and the defendant an incentive to resolve 
the matter in the way proposed by enabling the 
plaintiff to have his explanation published and by 
relieving the defendant of liability for damages. 

Will the defence in fact work in this way, or at 
all? 
It is most unlikely that it will. In the first 

place, statements of explanation or rebuttal are al- 
most invariably unacceptable to the publisher in 
the form in which they are submitted. Moreover, 
in order to avail itself of this defence the pub- 
lisher will need to disclose his grounds of belief 
that the statements are true, and the steps he took 
to verify their accuracy. That involves, among 
other things, a disclosure of the sources of infor- 
mation, something which is traditionally unaccept- 
able to newspapers and journalists. The recom- 
mendation also contains a provision that, in a jury 
trial, where a defence of qualified privilege under 
the proposed provision is raised, it shall be for the 
Judge alone to determine whether the defence is 
established. It is therefore unlikely that this de- 
fence will be of any benefit to the news media. It 
will certainly be of no benefit to plaintiffs because 
a statement by the plaintiff is not, and can never 
be, a substitute for an apology, particularly as the 
manner of publication of the statement is very 
much in the hands of the defendant, and the de- 
fendant would not be precluded by publishing 
such a statement, from repeating the libel later. 

4. Unintentional or innocent defamation 
At present there is a statutory defence limited 

to unintentional defamation and contained in s 6 
of the Defamation Act 1954. This is designed to 
deal with the sort of situation in which a news- 
paper publishes a statement concerning a’fictitious 
person, who happens to have the same name as a 
real person, or where there is in existence more 
than one person of the same name and description 
and the words are capable of referring to either 
and are true of one, but false as far as the other 
is concerned. The present procedure is an ex- 
tremely complex one and has proved to be quite 
unworkable because it imposes on the publisher 
the requirement of showing that he exercised all 
reasonable care. No newspaper can establish this 
unless, at least every time that it publishes an ar- 
ticle concerning a named person, it goes to the 
trouble of checking telephone and other direc- 
tories to ensure that no other person of the same 
name exists. This is not, for obvious reasons, a 
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common practice employed by newspapers. 
The Committee has recommended that s 6 

sholuld be repealed, and that provision should 
be made for an offer of apology in respect of 
which a complex procedure is involved. The draft 
provision contains 7 subsections, one of which 
contains 5 paragraphs and 3 subparagraphs. Basic- 
ally the scheme is that in certain circumstances a 
publisher can claim that he has published matter 
innocently, that is to say: 

(a) where neither the publisher nor his ser- 
vants intended to publish the matter of 
and concerning the plaintiff, or knew of 
any circumstances by virtue of which the 
publication might be understood to refer 
to the plaintiff, or 

(b) the publication of the matter was not, on 
its face, defamatory, and 

(c) in either case that the publisher and its 
servants exercised all reasonable care in 
relation to the publication. 

The procedure which then follows requires the 
publisher to make an offer of apology in writing, 
which must be expressed to be for the purposes of 
the section. It must contain a statement specifying 
the facts on which the publisher relies to show that 
the matter was published innocently: ii must be 
made as soon as possible: it must include an offer 
to publish a suitable correction and a sufficient 
apology without undue delay and it must include 
an offer to pay certain costs. If the apology is 
accepted, then it constitutes a defence to a sub- 
sequent action for defamation, and also, “where 
an offer is not accepted and the Court is satis- 
fied prima facie that the plaintiff’s complaint is 
of an insubstantial nature, it may order him to 
give security for costs”. Further, the offer of 
apology is not to be construed as an admission of 
liability and shall not be referred to in the action, 
except by the publisher, or with his consent, and 
no evidence other than the statement contained in 
the offer of apology shall be admissible on behalf 
of the publisher for the purposes of a defence 
under this section. 

How will this work in practice? 
An offer of apology is made complying with 

all the requirements, and it is not accepted. The 
(e) Rookes v Bornurd [ 19641 AC 1129. CusselI u 

Broome I19721 AC 1027. 
(f) AuStra&n Consolidated Press v Uren [ 19691 1 

AC 590. 
(g) Assault: Fogg v  McKnight [1968] NZLR 330. 

$60. 
(h) In at least one jury trial, Meredith v NZ Broud- 

castirw Cornoration lWelliPlnton) (1 November 1967, 
A62/;7), tie jury fixed sepa~ate’awards of compensatory 
and punitive damages. 

(i) Rule 559. See also I 557. 

plaintiff proceeds in his action and the publisher 
pleads the defence under the section while at the 
same time denying reference to the plaintiff and 
traversing the innuendo. The jury will then be di- 
rected that they can have regard to the offer of 
apology for the purpose of deciding the issues of 
fact, such as whether reasonable care was exer- 
cised, but they must not regard the offer of apol- 
ogy as an admission of liability. Such mental gym- 
nastics have been shown by experience to be en- 
tirely beyond the comprehension of juries. It is 
unlikely that this defence will be resorted to any 
more frequently than the present defence of un- 
intentional defamation. It is strange that in its 
draft proposal in this instance the Committee has 
not specified which issues can be decided by the 
Judge, and which by the jury. 

5. Damages 
The Committee declined to set a ceiling on 

the amount of damages which may be ciaimed or 
awarded in defamation actions. It thought that the 
power of Judges to set aside verdicts as being ex- 
cessive was an effective restraint in practice, as is 
also the procedure for payment into Court with 
denial of liability. It recommended no change in 
the method of assessing compensatory damages, 
including aggravated compensatory damages, but 
it recommended that the assessment of punitive 
damages should be reserved for the Judge, and 
such damages should not be awarded except in 
exceptional cases where the defendant had acted 
in flagrant and contumelious disregard of the 
plaintiffs rights. This is in sharp contrast with 
the present state of the law as far as it can be 
said to be certain, because there is at present a 
conflict between the House of Lords (e) and the 
Privy Council on appeal from Australia (f). and 
it is generally considered that the Privy Council de- 
cision, being binding in New Zealand, wiIl be fol- 
lowed. 

In dealing with the state of the present law, 
the Committee states in para 388 that punitive 
damages have never been awarded in an action for 
defamation in New Zealand, and have only re- 
ceived judicial consideration in one reported case 
concerned with a different area of the law (gl. This 
statement is incorrect (h). Prior to 1964 when 
Rookes v Barnard (e) was decided, it was custo- 
mary for juries to award punitive damages. There 
may be no reported cases on the subject, but it 
was well settled then that it was open to the plain- 
tiffs counsel to address the jury on punitive dam- 
ages, and this was done almost without exception 
in every libel action. There then followed an inter- 
regnum between 1964 and 1966 during which 
time the Rookes v Barnard test was applied per- 
mitting punitive damages only where there had 
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been oppressive, arbitrary or unconstitutional 
action by the servants of the Government, or 
where the defendant’s conduct had been calcula- 
ted by him to make a profit for himself which 
might well exceed the compensation payable to 
the plaintiff. A third category recognised was 
where punitive damages were expressly authorised 
by statute but there is probably no such statutory 
provision in New Zealand. 

The Privy Council in Australian Consolidated 
Press v Uren (f) took the view that, in Australia, 
where traditionally punitive damages were al- 
lowed, such awards could continue to be made, 
but to justify an award of punitive damages, there 
must be evidence of conduct by the defendant 
which was highhanded, insolent, vindictive or mal- 
icious or in some other way exhibiting contum- 
elious disregard for the plaintiffs rights. When 
malice is considered, proof of malice of a high de- 
gree is required. 

The Committee said “We consider that there 
is a place for punitive damages in the law of de- 
famation in cases where one person has deliber- 
ately defamed another. We do not, however, con- 
sider that it is appropriate for a jury to make a 
decision on what is, in fact, a punitive measure. 
We believe that’ the award of punitive damages 
would be better left to the experience and know- 
ledge of a Judge”. This ignores several vital issues: 

(a) That the jury is the constitutional tri- 
bunal for the assessment of damages. 

(b) That it is inappropriate for the assess- 
ment of damages to be left to Judges be- 
cause of their excessive familiarity with 
other types, of cases in which damages are 
awarded, and their tendency to com- 
pare damage to reputation with damage 
arising in such other cases. 

(c) The only reported case of a Judge award- 
ing punitive damages resulted in the plain- 
tiff obtaining $150 damages for assault. 

(d) The expression “punitive damages” is a 
misnomer. This head of damages has 
also been called vindictive damages and 
exemplary damages, and the latter phrase 
is perhaps the most appropriate. By 
awarding damages under this head, the 
Court marks its displeasure of the defen- 
dant’s conduct, and for this purpose it is 
entitled to take into account the defen- 
dant’s conduct right down to the moment 
of the verdict. When a Judge approaches 
this question he is more likely to take an 
unfavourable view of a defendant who, 
far from apologising for the original libel, 
takes the opportunity to repeat it pub- 
licly in open Court, to the world at large 
including persons who may not have 

heard of the original libel. 
(e) Difficulties will be caused because Judges 

may feel that the jury’s verdict already 
contains a punitive element and they will, 
therefore, be reluctant to add to the dam- 
ages. It is perhaps with this in mind that 
the Committee has recommended that 
the Judge should be given an express 
power in a case in which punitive dam- 
ages are warranted, to direct instead, or 
in addition, that the defendant should 
pay the plaintiff’s solicitor and client 
costs. 

6. Mitigation of damages 
At present the defendant is entitled to lead 

evidence in mitigation of damages, but this right 
is limited to showing that the plaintiff had a gener- 
ally bad reputation prior to the publication of the 
defamatory statement. It does not permit a de- 
fendant to give evidence of specific acts of miscon- 
duct. The Committee has recommended that this 
rule should be abolished, and that a defendant 
should be entitled to rely on specific instances of 
misconduct provided they have a bearing on that 
aspect of the plaintiff’s reputation with which the 
defamation is concerned. Notice of the specific in- 
cidents to be adduced is to be given to the plain- 
tiff. 

The existing rule has been framed for the 
purpose of ensuring that a libel action should not 
become a trial of the plaintiff. Where a person is 
defamed, he should not be expected to come into 
Court ready to justify his whole life. There is 
scarcely a person in existence who has not some- 
where in his past life committed some indis- 
cretion of which he is ashamed, but generally, 
such matters are forgotten and are not known to 
the persons to whom the libel is published. They 
should not constitute a reason for depriving the 
plaintiff of damages to the reputation which he 
in fact possesses. This is what the law of libel is 
all about. A libel action is not supposed to be an 
enquiry into the reputation which the plaintiff de- 
serves to possess, and whether that has been dam- 
aged. It is an enquiry into his actual reputation. 
Specific acts of misconduct do not affect a per- 
son’s actual reputation unless they are known, 
generally speaking, they are not. The limitation 
proposed by the Committee that the evidence 
should be limited to that aspect of the plain- 
tiffs reputation with which the defamation is 
concerned, is of no assistance because very often 
it wiU be difficult to draw the line. Where evi- 
dence of generally bad reputation is called, it 
usually takes the form of witnesses, such as 
policemen, being called to say that they know the 
plaintiff, are aware of his reputation, and that he 
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has a bad reputation generally. The plaintiff is 
then entitled to call witnesses in rebuttal, who say 
that he has a good reputation generally. The fact 
that the plaintiff may have been convicted in 
his youth of converting a steamroller, can bear 
only on the question of what reputation he de- 
serves to possess, and must have a prejudicial ef- 
fect that would far outweigh its probative value. 

7. “Gagging writs” 
I have already dealt in some detail with the 

alleged prevalence of the “gagging writ”. It is im- 
portant to bear in mind that the issue of a writ 
does not preclude further comment concerning the 
facts in the statement complained of. It only in- 
hibits, as a contempt of Court, comment on the 
writ itself, the likely outcome of the action, or 
publication of the pleadings. The inhibiting factor 
of any writ is that by continuing to publish fur- 
ther articles about the same subject matter, the 
publisher exposes himself to an allegation that he 
was actuated by malice from the start. Recent 
history shows that in fact the issue of a writ in 
many cases has not prevented further publication, 
particularly in those cases where the articles have 
been concerned with the financial stability of pub- 
lic companies. The real truth of the matter is that 
where a newspaper has got its facts right in the 
first instance, it will generally continue to publish, 
but where there is doubt as to the accuracy of its 
information, it will not. To this extent and to this 
extent only can a writ or threat of action be said 
to be gagging and, of course, in such situations it 
is desirable that further misleading comment 
should be avoided. 

The Committee has associated “gagging writs” 
with those actions in which high damages are 
claimed. There has been a recent increase in the 
amount claimed, due partly to inflation and partly 
to comparison with recent personal injury claims. 
As the Committee itself points out, the damages 
awarded to PN Holloway against the publishers of 
Truth in 1959 are equivalent to $71,450 today. 

The Committee’s first solution is to insert a 
provision preventing the plaintiff in an action in 
which there is a news media defendant from spec- 
ifying in his statement of claim the amount of 
damages which he claims. The second solution is 
to provide that where, in the opinion of the Judge, 
the amount claimed is grossly out of proportion to 
the amount recovered or the damage caused, the 
Judge should award ‘solicitor and client costs to 
the defendant, and finally, that the issue of a writ 
for damages for defamation with no intention of 
pursuing it to trial shall be deemed to be a vex- 
atious proceeding. 

It is highly questionable whether some defen- 

ing the amount of damages specified in the writ. In 
other jurisdictions the practice is in all actions for 
the plaintiff simply to claim damages without 
specifying the amount, and if this practice is to be 
adopted at all in New Zealand, it should be adop- 
ted uniformly in all actions. 

The second solution proposed would place 
Judges in an impossible position; it is difficult to 
justify an award of solicitor and client costs to 
the defendant where the plaintiff succeeds (irres- 
pective of the amount claimed) in obtaining a sub- 
stantial award. There is still sufficient protection 
for defendants in those cases where the plaintiff 
obtains an amount that would have been within 
the jurisdiction of a Magistrate’s Court in the 
power to award the plaintiff costs on the Magis- 
trate’s Court scale (ij. Lastly, it would be almost 
impossible to establish positively that any writ was 
issued with no intention of pursuing the matter to 
trial. The problem with gagging writs is more imag- 
inary than real, but if it exists, the Committee’s 
proposals fail to deal with the situation. It is im- 
portant that intending plaintiffs should not be 
inhibited from the ordinary citizen’s right df re- 
course to the Courts of the land by the type of 
sanctions which the Committee has proposed. 

8. Defamation of the dead 
Actio personalis moritur cum persona. The ef- 

fect of this principle is that it is possible, with im- 
punity, to publish statements to the discredit of 
deceased persons. Families of politicians are par- 
ticularly prone to suffer in this way. The Commit- 
tee, in proposing to reform the law, said that its re- 
commendations were intended to inhibit the scur- 
rilous and unfair writers, and not the historian, 
and they have recommended the enactment of a 
provision that when publishing a defamatory state- 
ment of a deceased person the publisher knew that 
the words published were untrue, the parents, 
spouse or children of the deceased person shall be 
entitled to a declaration, injunction and costs. It 
is also provided that where a plaintiff in a defama- 
tion action dies before judgment, his personal re- 
presentatives should be entitled to carry on the 
action to the extent of recovering special damages 
and injunction and costs. 

This recommendation, if it is necessary at all, 
does not go far enough towards providing an effec- 
tive remedy. Lord Gladstone, the son of the Prime 
Minister of Victorian times, found the solution 
where an author published defamatory statements 
about his father which he knew to be untrue. He 
resorted to the stratagem of having a letter pub- 
lished in the London Times stating that the author 
was a coward and a liar, and then left it to the 
author to sue him, whereupon he successfully jus- 

dants should be placed in the position of not hav- tified. The remedy of self help, therefore, deals 
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with the sort of situation which was concerning 
the Committee. 

8. StriJring out 
The Committee has recommended that if an 

action for defamation has not been set down and 
no step has been taken by either party for one 
year, the defendant shall be entitled to have the 
action dismissed, unless the Court shah otherwise 
order, and if a defamation action is struck out or 
dismissed, no further writ in respect of the same 
cause of action may be issued without the leave 
of the Court. There does not appear to be any war- 
rant for singling out defamation actions as op- 
posed to, say, building disputes for this peremp- 
tory treatment. The Court’s inherent jurisdiction 
and its powers under the Rules of Court are a suf- 
ficient deterrent. Moreover, a plaintiff could side- 
step this requirement by setting the action down 
for trial and then not showing great diligence in 
applying for a future. 

I turn now to the minor changes. 

9. Meaning of words 
It is pleasing to note the Committee’s recom- 

mendation that the Judge’s ruling on whether 
words are or are not capable of a defamatory 
meaning should be made in the absence of the 
jury. The present practice is for Judges in their 
summing up to explain to the jury the respective 
functions of the trial Judge, and the jury, and to 
tell the jury that he has held ‘that the words com- 
plained of are capable of a defamatory meaning. 
Sometimes this has been reinforced by some 
Judges by giving an example that the Judge’s rul- 
ing means that a particular horse is capable of win- 
ning the Melbourne Cup, but that it is for the jury 
to say whether in fact it did win it or will win it. 
Such examples do not, I submit, assist the jury 
and there is a good deal in what the Committee 
says about the effect on a jury of hearing from the 
Judge that in his view the words are at least cap- 
able of a defamatory meaning. 

The same principle should be extended to 
other rulings, such as whether there is evidence of 
unfairness in comment to go to a jury, or whether 
there is evidence of malice fit for the jury’s con- 
sideration, and it is highly desirable that the prac- 
tice of informing juries of the Judge’s views should 
be discontinued, 

10. Justification 
A plea that the words complained of are true 

is a complete answer to the plaintiff’s claim and 
the Committee has recommended that this defence 
should be renamed “truth” on the ground that this 
title would be simple and accurate, and that it is 
desirable to make no change in the present law 
which serves to clarify it to the layman. With re- 

spect to the Committee, it seems to me that 
changes of this sort are simply changes for the sake 
of change and constitute tinkering with the prob- 
lem. 

Defamation is the tort of publishing without 
lawful justification an untrue statement to the dis- 
credit of another person. When that statement is 
true, it is not published without lawful justifica- 
tion, and hence the title of the defence. Other re- 
commendations made by the Committee under 
this heading are of a pTocedural nature and space 
does not permit me to enter upon the technicali- 
ties. The recommendations, if implemented, will 
unfortunately tend further to complicate the 
pleadings. 

11. Privilege 
No real change is suggested to the law govern- 

ing the statements protected by absolute privilege, 
and qualified privilege generally is also largely un- 
affected except that the First Schedule to the De- 
famation Act 1954 is brought up to date. The 
Committee does, however, recommend that the 
common law concept of malice which destroys a 
defence of qualified privilege should be replaced 
by a statutory provision that would exclude the 
word malice itself, but make it clear that the de- 
fence shall be defeated, where it is proved that the 
defendant was actuated by spite or ill will, or took 
any other improper advantage of the action giving 
rise to the privilege. Malice may take many forms 
and it would be most unfortunate if its application 
were to be confined by statutory defmition. The 
present flexibility allows for the vagaries of human 
nature and the ingenuity of mankind. Statutory 
definition could inhibit the Court from finding 
malice. The reason for the confusion about malice 
in defamation actions is that the word is used in 
two senses. When alleging publication the plaintiff 
traditionally but unnecessarily says that the words 
complained of were published “falsely and mal- 
iciously”. Falsity is presumed and malice, in the 
sense of the deliberate as opposed to the acciden- 
tal act of publication, is also presumed, and as long 
as this use of malice is discontinued by requiring 
that the allegation shah no longer be made, then 
the confusion will have disappeared and juries will 
no longer be told on the one hand that malice (in 
relation to publication) is presumed, but that 
malice (in relation to a plea of qualified privilege 
or fair comment) must be proved by the plaintiff, 
who is then said to be tied to the particulars of 
malice which he has given. The present form of 
pleading “(falsely and maliciously)” results in con- 
fusion, Every defendant denies the allegation of 
falsely and maliciously even if publication is ad- 
mitted. If the defendant does not then plead any 
substantive defences, he runs the risk that his 
statement of defence wiJJ be struck out as being 
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evasive in accordance with the rule in Leersnyder 
v Truth NZ Ltd [1963] NZLR 129. This places 
defendants in the position of either not pleading 
to the allegation of publication at all (in which 
case they would be deemed to admit it), or of 
having to admit that the publication was made 
“falsely and maliciously” which is unpalatable. 

Defendants should not be placed in this 
position by an allegation which is not neces- 
sary to the plaintiffs case but is simply trad- 
itional. As far as actual malice is concerned, the 
subject should be left free from statutory re- 
strictions. 

12. Multiple Publication of the same Libel 
The present statutory provisions relating to 

publications by newspapers should in the Commit- 
tee’s view understandably be extended to include 
news agencies, radio and television broadcasting 
stations and cinemas. 

13. Publishers requiring special consideration 
The Committee has recommended that the 

defence of innocent dissemination should be 
given statutory form and its application to book- 
sellers and distributors should be specified and 
that it should be extended to include printers, 
platemakers and type-printers, but that no special 
defence shoul be created for publishers of live 
radio and television broadcasts. 

14. Corporate bodies 
In actions by companies and other corpora- 

tions the term “special damage” should be abol- 
ished, and the term “pecuniary loss” substituted. 
Presumably this change would not preclude a com- 
pany from recovering damages for loss of goodwill. 

15. Limitation of actions 
The Committee has recommended that the 

limitation period for defamation actions be re- 
duced to a period of two years and that the Court 
have power to extend this up to a period of six 
years on grounds of mistake or other reason- 
able cause. It is not unknown for libel actions to 
have been issued after a lapse of two years from 
the date of publication and there have been cases 
where juries have treated such actions seriously 
and awarded substantial damages. It is clear that 
this sort of delay can prejudice a defendant. On 
the other hand, it is undesirable to introduce 
special limitation periods for different classes of 
actions. This type of innovation introduces com- 
plications, particularly for law practitioners, which 
far outweigh the consequences of prejudice to de- 
fendants in those fairly rare cases in which there 
has been substantial delay in issuing a writ. Usually 
the defendant will have had prior warning in the 
form of a complaint shortly after the publication, 

and a prudent defendant will have taken immedi- 
ate steps to gather its main evidence. 

16. Conclusion 
Wiring in 1967, the editors of the Sixth Edi- 

tion of Gatley On Libel and Slander referred to 
some recent criticisms of the law and pointed out 
that there had been a tendency to devalue the im- 
portance of a man’s reputation. They explained 
that the basis of the law of defamation is not the 
smart or insult or some technical notion of honour: 
it is injury to a man’s standing as seen by the eyes 
of the jury. 

“Cases in which an unworthy plaintiff re- 
ceives an evidently excessive emolument, tax 
free, as the result of bringing a libel action, 
cast doubt on the law’s operation, not its 
principle. It may well be that juries should be 
directed more carefully to compensate the 
plaintiff for the actual injury he has received, 
but the law ought not to view lightly injuries 
to a man’s character.” 
The editors of the Seventh Edition in 1973 re- 

ferred to the general feeling of malaise over the 
position in which the law of defamation at present 
finds itself. Their view was that the substance of 
the law is sound, procedure, however, in their 
opinion was a different affair and had become very 
technical. While conceding that there was no quick 
or easy answer to this problem, the learned editors 
suggested that what might be needed was an effort 
to self-abnegation on the part of Judges and law- 
yers and a willingness to leave matters to juries in 
as simple a form as possible. 

The. Committee recognises that the essential 
function of the law of defamation is to protect a 
person’s reputation against unjustifiable attack. At 
the same trme It recognises the rights of free 
speech and a free press. The Committee says that 
in the course of its deliberations it carefully asses- 
sed where the balance between the two competing 
interests arose under the present law, and its re- 
commendations reflect its conclusion that a new 
balance should be struck between reputation and 
freedom of speech. It states m para 15 that certain 
features of the existing law have led the Committee 
to the conclusion that the balance between re- 
putation and freedom of speech in New Zealand 
requires some adjustment in favour of free speech 
and a free press. ..At the same time we have af- 
firmed the principle that reputation deserves reas- 
onable protection. In making our recommenda- 
tions we have been careful not to give licence to 
the careless or vindictive”. Then the Committee 
refers to the complexity of the law and says “We 
have attempted at every stage to simplify and 
clarify the law of defamation as well as to amend, 
repeal or add to the law where that has appeared 
to us to be desirable. Thus, we have recommended 
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that several common law principles be enacted in 
statutory form for all to see. We have redesigned 
concepts which at present are apt to cause con- 
fusion . . . We have also recommended several 
changes to Court procedure which serve either to 
streamline the progress of an action or improve 
the position of the parties in the course of the 
action.” 

It is quite clear that the Committee has not 
succeeded in its aim of simplifying the law. It has 
prepared a draft bill of 45 clauses and 3 schedules 
which is far from being a codification of the law of 
defamation. Some of the clauses are so long and 
complicated that either they can have no practical 
application at all or else will encourage endless 
appeals and interlocutory skirmishings which add 
to the now notorious cost of libel actions. 

The same reasoning leads me to doubt whether 
the recommendations in fact would, if implemen- 
ted, have the effect of tilting the balance in favour 
of the freedom of the press. The new statutory de- 
fence is no more workable than the existing de- 
fence of unintentional defamation. 

with 
The Committee has not really come to grips 

the procedural problems. Its solution has 
been to add new technical rules designed to make 
it easier for defendants to defend and harder and 
more expensive for plaintiffs to claim. Pleadings 
will become more prolix and involved than they 
are already and will be overloaded with particulars. 

I agree with Gatley that there is no easy solu- 
tion to the procedural difficulties. Many of the 
problems, however, arise out of the division of 
labour (as it were) between the Judge and the 
jury in a libel action. In some cases functions 
which are left to the Judge are often not exer- 
cised, or at any rate deferred until after the jury’s 
verdict is taken (an undesirable practice) when the 
verdict very often makes their exercise unneces- 
sary. 

In these areas trial procedure could have been 
simplified by leaving it to the jury to decide the 
issues of fact without calling for a prior decision 
by the Judge whether there was any evidence fit 
to go to the jury on such issues. Such objections 
could still be raised on a non-suit application at 
the close of the plaintiffs case. There is another 
area in which the duration and corn lexity nf 
trials could be reduced and this is in t x ose cases 
where the publication is on its face defamatory, 
but the plaintiff is not identified by name but 
only by description, office or photograph. In those 
cases it is necessary to allege that the publication 
was understood as referring to the plaintiff and the 
plaintiff himself cannot give evidence to that 
effect, with the result that a succession of witnes- 
ses are called who say that they understood the 
publication to refer to the plaintiff, and then they 
go on to say what they understood the publication 
as meaning. If the plaintiff had been named, evi- 

dence of the sense in which the words were under- 
stood would be neither necessary nor admissible. 
The need for the sort of evidence that I have de- 
scribed should be abolished, and evidence of that 
type should be needed only where there is a real 
doubt about reference to the plaintiff, or where 
words which are on their face innocent, turn out 
to be defamatory of some person. On the whole, 
however, the rules of evidence which have been 
developed in defamation actions over the cen- 
turies are there for a good purpose. They ensure 
a fair trial by providing the defendant with the 
opportunity to put forward reasonable defences 
and evidence in mitigation of damages without 
permitting the libel action to become a trial of 
the plaintiff. The recent tendency to sweep away 
rules of evidence and to admit any evidence 
which may seem to be relevant has resulted in 
unsatisfactory and unfair practices. Once the 
rules of evidence are swept away, there is a risk 
that not only hearsay, but bare assertions of 

’ opinion, will be accepted as a substitute for facts, 
and witnesses will not receive the protection from 
harrassment to which they are at present entitled 
under both the common law and under statutory 
provisions such as ss 13 and 14 of the Evidence 
Act 1908. 

The fact remains that the law of defama- 
tion probably is incapable of being simplified be- 
cause it is concerned with two intangibles. The 
first of these is the meaning of words. The same 
words may well mean different things to different 
people or even to the same people at different 
times. The second is the concept of the value of 
personal reputation. It is not generally appreciated 
(except by people who have themselves been the 
subject of obloquy) that even the narrow publi- 
cation of a libel can have deep seated and lasting 
effects on the person libelled and his reputation 
which even he cannot gauge .fully at the time of 
publication. 

Really, it comes down to this narrow question: 
are newspapers and radio and television stations to 
be permitted to publish rumours, or are they to 
be contined to tacts, and where appropriate, 
honest comments on those facts? The Committee 
acted rightly in opting for the latter alternative. 
Good investigative journalism in New Zealand will 
not be created out of thin air by statutory amend- 
ments to the law of defamation. In almost every 
case of alleged investigative writing which has 
come before the Court in the last 20 years, the un- 
successful defendant has fallen down through a 
failure to separate the functions of reporting facts 
on the one hand, and commenting on them edit- 
orially on the other. The solution to the difficul- 
ties which are said to confront the press at the 
present time is in the hands of the news media 
themselves. The answer lies not in law reform but 
in the education and training of responsible iour- 
nalirtc 


