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PLANNING BLIGHT - WHO SHOULD BEAR THE COST? 

‘Blight ‘I the condition which occurs when there is public knowledge oj’an acquisition 
proposal but not yet qjfkial willingness, or ability, to purchase the land. The land- 
owner,finds it impossible to sell the land at normal market value,. . . ” 

“Unless . . . an obligation [to acquire] is imposed the problem qf’ Blight will remain, 
carnill,r: serious injustice to owners. Tlte problem is extensive and serious, as the public 
hearings revealed. No one aspect sf‘ compulsory acquisition was more ,frequently or 
trenchantly attacked. ” 

Australian Law Reform Commission report on 
Land Acquisition and Compensation. 

This situation of planning blight arises in Mr and Mrs Rountree owned and lived on a 
New Zealand when land is designated for some small farm of some 15.3 hectares. It was barely 
future public work. A landowner affected by an economic unit. Mr Rountree wished to sell it 
the designation who suffers “a financial loss” and purchase a bigger farm and go into business 
or “serious financial hardship”, though being with his son. The farm was placed on the 
unable to sell his land because of the designa- market at Government valuation. There were 
tion, may seek to have the designation removed some inquiries but no offers, the reason being 
or the land taken. On a cursory reading of s 82 that part of the land (approximately 20 per- 
of the Town and Country Planning Act 1977 cent) had, since 1971, been designated for 
the impression is given that the landowner motorway purposes. 
must carry the burden of the designation up to The land would not be required for the 
a certain definable point (“financial loss” etc) motorway for at least 10 and more likely 20 
after which it will be assumed by the designat- years. Acquisition was resisted because “the 
ing authority for the benefit of the wider com- National Roads Board is apparently short of 
munity. funds, and is not prepared to authorise the ac- 

This procedure has generally been thought quisition of land which is not needed in the im- 
to be more effective than the compensation mediate future.” 
procedures in the Town and Country Planning So Mr Rountree was placed in the position 
Act and in recent years the Planning Tribunals where, either he forced acquisition through the 
have been influenced by that in expressing a town planning procedures or renounced his 
decided preference for designation rather than farming ambitions and accepted that he would 
zoning to protect public works (see [I9791 be stuck with the land until a date when, ac- 
NZLJ 241). That attitude may need to be tuarially speaking, he would be dead. 
revised following a recent decision of the No 3 Here is what happened.. 
Planning Tribunal in the case of Rountree v  
Ministry Q/’ Works and Development (to be re- 

Mr Rountree applied to the Planning Tri- 
bunal for various orders under s 82. Before ex- 

ported). ercising its powers under that section the Plan- 
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ning Tribunal must be satisfied on the four 
points set out in subs (3). 

The first three (land offered for sale - no 
agreement at market price - designation was 
the cause) were established. Problems arose 
with the fourth point. Where there is a dwelling 
house on the land (as here) the owner must 
show “a financial loss”. In other cases he must 
show “serious financial hardship”. It was held 
that an owner could not choose which provi- 
sion he would proceed under. If he is occupying 
a dwellinghouse on the land he is stuck with 
“financial loss”. The circumstances (including 
matters not outlined above relating to missing 
out on the purchase of another farm which 
since then had substantially increased in value) 
did not involve “a financial loss”. (Nor, it was 
held, did it amount to “serious financial hard- 
ship”). The farm remained an economic unit as 
it had been before, while on the loss of oppor- 
tunity to purchase another the Tribunal had 
this to say: 

“Because the applicants have been unable 
to buy another property, it does not follow 
that they have suffered financial loss, or 
for that matter, serious financial hardship. 
What they have lost, if they have lost any- 
thing at all, is the opportunity to increase 
their capital at least on paper, and, of 
course, the opportunity to set up their son 
in a farming venture. These factors may 
well be seen as amounting to hardship but, 
in our opinion, it is not the kind of hard- 
ship which the section contemplates. If it 
were, it would have been easy enough for 
Parliament to .have said so.” 

That was really the end of the matter but the 
Tribunal went on to point out that even had Mr 
Rountree overcome that hurdle it could do 
nothing effective to help him. 

It could, under s 82 (3) give the designating 
authority the option of removing the designa- 
tion or taking the land; and in the event of the 
designation not being removed it could, under 
subs (6), order that the whole of the land be 
taken. If the Ministry of Works wished to per- 
sist in resisting acquisition naturally it would 
simply remove the designation -and leave Mr 
Rountree in just as bad a position as before, 
because it would be obvious from the designa- 
tions remaining on adjoining land that his pro- 
perty would be involved in the motorway. So 
those provisions would be no help. 

However, in circumstances like that, the 
Planning Tribunal has power under s 82 (5) to 

order that the land be taken. Unfortunately an 
order under that provision is limited to the area 
that is subject to the designation. So the effect 
of an order under this subsection would be to 
leave Mr Rountree with an even less saleable, 
uneconomic and landlocked farm. Hardly a 
satisfactory result. 

What all this means is that Mr and Mrs 
Rountree have, by the decision of the designat- 
ing authority and the absence of adequate com- 
pensation or acquisition provisions in the 
Town Planning legislation, been denied the 
ability to choose where they will live and to 
order their lives and affairs as they reasonably 
desire. This denial is required of them for the 
benefit of the wider community which itself 
offers nothing in return. It is hardly reasonable, 
and indeed this case casts serious doubts on 
whether the tests of “financial loss” and 
“serious financial hardship” do fairly mark the 
balance between private right and public in- 
terest. In addition, it highlights the very limited 
powers the Planning Tribunal has to provide an 
effective remedy even when “financial loss” 
and “serious financial hardship” are estab- 
lished. 

What happens from here will depend very 
much on the attitude of the Ministry of Works 
and Development which is the Department 
charged with administering the Town and 
Country Planning Act 1977. It will not have 
escaped notice that that Department is one and 
the same as the respondent in this case -a res- 
pondent that has had no qualms about applying 
the section as it stands to resist as meritorious a 
claim as is likely to be found. Obviously the 
section suits it very well. 

However it does not suit the Rountrees of 
this world, who, when faced with the unsym- 
pathetic decision of an administrator should be 
entitled to turn to an impartial body for a fair 
adjudication of their case in accordance with 
fair laws. This they cannot do - for the fair 
laws are somewhat lacking. 

This matter does not fall within the 
portfolio of the Minister of Justice so change is 
not within his control. It should be appreciated 
though that justice is not to be isolated in one 
ministry. It colours all dealings. So long as 
other Ministers do nothing, and so long as the 
present state of affairs, administratively and 
legally, continues, it will remain a black blot on 
the justice escutcheon of the Government 01 
the day. 

TONY BLACK 
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FAMILY LAW 

LIFE POLICIES 
SEPARATE PROPERTY OR MATRIMONIAL? 

I!!\, PROFESSOR P R H WEBB 

Matrimonial property lawyers will be par- 
ticularly interested in the recent decision ol 
Somers J in l+rc~:~olr I’ l’c~fc~\o~r (his judgment 
was given on 23 July last). 

By order made under s 22(2) of the 1976 
Act, this case was referred to the High Court, 
the point being whcthcr certain policies 01 
assurance or any, and if so, what part thereof, 
were matrimonial property. The spouses were 
married in 1968. They had three children. A 
separation order was matte by consent in 1977. 

One policy was with the AMP Society and it 
had been taken out by the husband on his own 
life and for his own benefit in 1958. In return 
for an annual premium a sum of $2,000 was 
payable on the husband’s death. This policy 
had an unstated surrender value at the date of 
the marriage and, at the date of the separation 
the surrender value was $475.60. The Current 
value at date of trial was unstated. 

The second policy was taken out by the hus- 
band with the National Mutual Life Associ- 
ation in 1964. It was on the husband’s life and 
also for his own benefit. It was for $7,500 
payable on the husband’s death and annual pre- 
miums had to be paid. This policy, too, had an 
unstated value at the time of the marriage and a 
surrender value at the date of marriage. It had a 
surrender value of $1,972 at the date of the sep- 
aration, but no later value was evidenced. 

It was argued for the husband that, as the 
policies were taken out before marriage, they 
must be scparatc property and that the value of 

that separate property had increased during the 
marriage by the application of matrimonial pro- 
perty (ie, the payment of the premiums out 01 
income) and that such increase, but no more 
than that increase, wss matrimonial property 
under s 9(3j. For the wife, it was submitted 
that the policies fell fair ;111d square within 
s 8(g) and were matrimonial property. 

Section 8(g) enacts that 

“Matrimonial property shall consist of. . . 
“(g) Any policy of assurance taken 

out by one spouse on his or her own 
life or the life of the other spouse, 
whether for his or her benefit or the 
benelit of the other spouse (not being a 
policy that was fully paid up at the 
time of the marriage and not being a 
policy to the proceeds of which a third 
person is beneficially entitled), 
whether the proceeds are payable on 
the death of the assured or on the OC- 

currence of a specified event or other- 
wise.” 

Somers J considered that the true in- 
terpretation of s 8(g) depended on the natural 
meaning of the words used in their context and 
in the context of the object and purpose of the 
Act as it whole. In general terms, it was said, the 
Act was aimed at securing a division between 
the spouses of property which was the fruit of, 
or was acquired during, the marriage. But, as 

s 8(i) showed, matrimonial property was not 
confined to such interests, for rights under a 

superannuation scheme were matrimonial pro- 
perty if an entitlement was derived partly from 
post-marital contributions. In such cases, the 
whole was matrimonial property even if sup- 
ported by the pre-marital contributions, though 
the latter might be relevant under ss 15 and 18. 

His Honour continued as follows: 
“The reference in s 8(g) to ;I policy taken 
out by one ‘spouse’ and the mention of the 
‘other spouse’ in two places were relied on 
its pointing to the legislative intent -for a 

person not married cannot properly be de- 
scribed as a spouse. The word in short 
points to a status which in turn predicates a 
point of time after the celebration of the 
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marriage. But effect must be given to the 
whole of the definition. And the policy 
referred to is further described as ‘(not 
being a policy that was fully paid up at the 
time “of the marriage . . .)‘. In their natural 
meaning those words have reference to a 
policy then in existence. The words in 
parenthesis are words of exclusion. They 
except from the definition. But on the in- 
terpretation urged on behalf of the hus- 
band the exception or exclusion was un- 
necessary for their subject matter was 
never included. This difficulty was sought 
to be met by interpreting the words “at the 
marriage” as referring to a point of time 
closely contemporaneous with the mar- 
riage so that the excluded policy is a fully 
paid up policy taken out at the time of or 
immediately after the celebration of the 
marriage. I reject that construction as being 
strained and because of the inherent im- 
probability that Parliament should have 
directed its attention to such an unusual 
combination of circumstances as that in- 
terpretation postulates. It is more likely 
that the word “spouse” has been used in 
the definition of the relevant policy as a 
convenient description accurate in the case 
of post-marriage policies and proleptic in 
the case of pre-marriage policies. On that 
view the matrimonial policies are those 
which whenever taken out are supported 
by premiums paid after the marriage and 
fully paid up policies taken out after mar- 
riage.” 

As Somers J said, life policies have figured 
in several cases, viz Witmr 11 Winter (1977) 1 
MPC 230, 231, Gr(f7itll.t. r’ Gr!‘ffitla (1978) 2 
MPC 7.5, 77, Geerr 11 GW~J/I (1978) 2 MPC 71, 
72, Hemle~son v HentJc~son (1978) 2 MPC 90, 9 1 
and Ni~rto v MIJIIJIO (1979) 2 MPC 135. Only in 
the C;G~f;ri/~s case was it clear that the policies 
were taken out pre-maritally, although the sur- 
render values suggested the same might be said 
of the Winter and Gee11 cases. 

The present problem was, clearly, not con- 
cluded by authority. In l’ittcltitr,y v  l’itilrdliqc: 
(1978) 1 MPC 161 it was held by Jeffries J that 
three life policies, taken out long before the par- 
ties’ marriage, were matrimonial property 
because the clear intention of s 8(g) was to in- 
clude all such policies taken out before, or after, 
marriage by either spouse if premiums were to 
be paid during the course of the marriage. This 
view is not shared by Chilwell J, as may be seen 
from Harttett v  Hamett (1978) 1 MPC 102. (In 
Jorwa v Joma (1979) 2 MPC 104, Speight J was 

dealing with a life policy taken out during the 
marriage and held that It became matrimonial 
property in which the wife was entitled to share 
equally). Having considered these decisions, 
Somers J preferred the reasoning of Jeffries J. 

His Honour then had to consider what 
value should be accorded to the policies. Hr 
considered s 30 of the Act and, following 
Richardson J in the Wilrtcr case, held that it 
was a provision giving ancillary powers which 
had no relevance to the ascertaining or fixing 
the value of a policy. Somers J thereupon 
turned to s 2(2) and .l4cih/c 1’ .l4cih/c [I9791 2 
NZLR 137. He observed that, taken at face 
value, the observations of Cooke and 
Richardson JJ, were capable of extending to 
the valuation of a life policy by making an 
allowance for its value as at the date of the mar- 
riage. Somers J went on to say that “those ob- 
servations have to be constdcred subjectam 
materiam. They were all made in the context 01 
expenditure by a spouse on the maintenance, 
improvement or sustenance of lTliltrim0niill 
property between the date of separation and 
the date of hearing.” 

Somers J then concluded that the general 
tenor of the subsection and 11 consideration 01 
the stipulated nature of matrimonial property 
suggested that s 2(2) should not be used in 
respect of pre-marriage outlay. I le had, he said, 
already mentioned that the object of the Act its 
a whole was “to bring in as matrimonial propcr- 
ty, the fruits of the marriage partnership”. But, 
his Honour added, “the catalogue of 
matrimonial property in s 8 shows that there 
are exceptions.” They included not only 
policies of assurance but also rights under 
superannuation schemes, the dclinition of both 
of which, ex necessitate, brought to account en- 
titlements or interests acquired prC-tmilritillly. 
AS his Honour noted, this can, indeed, also be 
the case in relation both to a matrimonial home 
and to family chattels where they have been ac- 
quired before marriage by one spouse, but not 
in contemplation of it, and where the items still 
existed at the time of separation. In his 
Honour’s view, the distinction between, on the 
one hand, the matrimonial home and chattels 
and, on the other, life policies and superannua- 
tion rights was that, in the case of the former 
there was a user for matrimonial purposes, 
“which user qualilies the same irs matrimonial 
property.” If s 2(2) were to be applied in 
respect of pre-marriage worth or payment 01 
premiums in respect of policies, then, said 
Somers J, “there could be no reason in logic or 
principle why it should not also be capable ol 
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application to the cast of a matrimonial home 
or family chattels owned by one spouse before 
marriage. To apply s 2(2) in such circums- 
tances would in my view go beyond the proper 
use of the discretion and would be contrary to 
the aims and purposes of the Act ;I$ ;I whole.” 

This, it is respectfully submitted, is as nice a 
rcductio ad nbsurdum as a purist could wish 
for. It may be protested by some that this cnn- 
not be fair. One must, therefore, carefully look 
at the linnl words of his Honour’s judgment. It 
is pointed out that, in the case of life policies, 
the inclusion of the whole value ol‘the property 
as at the hearing date, or other date, may recog- 
nisc a commercial fact about policies carrying 
reversionary bonuses which experience sug- 
gests to be the most common type. Their in- 
crease in value reflects more than a passage of 

time and payment of premiums. This was not 
to say, Somers J noted, that the result might 
not, in a particular case, give rise to injustice. 
He instanced the case of one spouse having had 
a policy for 20 years followed by a marriage of 
but four or tive years’ duration. The bringing to 
account of the whole value of the policy might 
“be ;I good deal less than fair”. Nevertheless, in 
the context of the Act, Somers J insisted, “such 
adjustment if any as is called for must be made 
under ss 15 and 18 of the Act.” 

As to post-separation premiums, the 
Court’s view was that s 2(2) was “clearly capa- 
ble of application” and in many cases it might 
be appropriate to value at the date of separa- 
tion. That was done, as Somers J observed, in 
L/rl~r/ds 11 /3/rr~r/~lr ( 1977) 1 MPC 67 by 
Richardson J. 

CASE AND COMMENT 

An old friend (or foe?): Section 92 of the Pro- 
perty Law Act 1952 

An important point in relation to s 92 of the 
Property law Act 1952 was settled by Barker J 
in Deere v  .Warac Fittattce Lrd, High Court, 
Auckland; 26 September 1980 (A989/80). 

The defendant mortgagee gave notice under 
s 92 of the Propery Law Act 1952 to the person 
who was then the registered proprietor of the 
mortgaged land, alleging default under the 
mortgage, namely non-payment of the prin- 
cipal sum. After that notice had been given, the 
land was transferred to the plaintiff subject to 
the mortgage. The defendant subsequently ap- 
plied to the Registrar of the High Court to con- 
duct the sale of the mortgaged property, giving 
the plaintiffs name as that of the mortgagor as 
required by s 99(1A) of the Property Law Act 
1952 (as inserted by s 3(l) of the Property Law 
Amendment Act 1975). The Registrar then 
gave written notice to the plaintiff of the im- 
pending sale in accordance with s 99(2)(b) (as 
substituted by s 3(2) of the Property Law 
Amendment Act 1975). 

The plaintiff sought to restrain the 
mortgagee’s sale on the ground that a notice 
under s 92 had not been served on the plaintiff. 
It was submitted that s 92(10) of the Property 

Law Act 1952 required notice to be given by the 
defendant to the plaintiff, being the new 
registered proprietor. That subsection provides 
that: 

“For the purposes of this section the 
term ‘owner’, in relation to any land sub- 
ject to a mortgage, means the original 
mortgagor, or if it appears from any 
register kept under the Land Transfer Act 
1952 . . that his estate or interest has been 
transferred whether by operation of 
law or other&e, means the person aopear- 
ing from the register . , . to be entitled to 
that estate or interest.” 

Barker J rejected this submission and com- 
mented that: 

“As a matter of common sense, any person 
accepting a transfer of land subject to a 
mortgage, must be assumed to know that 
he or she will become personally liable 
under the mortgage in terms of s 104 [of 
the Property Law Act 19521; moreover, 
such a person must be presumed to have 
made proper inquiry as to the state of ac- 
counts between the mortgagor and the 
mortgagee; he should have made inquires 
from the transferor or his solicitors as to 
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the position under the mortgage; and in 
particular, whether any default had been 
committed by the transferor such as would 
give rise to a s 92 notice. In the circum- 
stances, one would have expected that in- 
quiry could and should have been made of 
the defendant whether a s 92 notice had 
been given.” 

In the result the interim injunction which 
had been granted to restrain the mortgagee’s 
sale was rescinded and it was held that the 
mortgagee’s sale could proceed. 

The case confirms that s 92(10) of the Pro- 
perty Law Act 1952 requires the mortgagee to 
give notice to the person who is registered as 
proprietor of the mortgaged land for the time 
being, i.e., at the time when the notice is given: 
the fact that some other person becomes 
registered as proprietor between the time when 
the notice is given and the time when applica- 
tion is made to the Registrar of the High Court 
to conduct the sale is immaterial. The case also 
illustrates the importance, when acting for a 
purchaser of land subject to an existing 
mortgage, of making prior to settlement all 
necessary inquiries to ascertain whether any 
default has been made under the mortgage, and 
whether a s 92 notice has been given by the 
mortgagee. 

GWH 

Matrimonial Property Act 1976, s 21 -Agree- 
ment to settle Property disputes - Validity 

In Williamson v  Williamson, High Court, 
Gisborne; 5 August 1980 (No M16/1979); 
Moller J the spouses entered into a separation 
agreement on 20 May 1977 by which they also 
settled their matrimonial property disputes. At 
the end of the document there were two certifi- 
cates. One read: “I hereby certify before the 
[husband] signed the foregoing agreement, I ex- 
plained to him the effect and implication of the 
Agreement.” The other read: “I hereby certify 
before [the wife] signed the foregoing agree- 
ment I explained to her the effect and implica- 
tion of the Agreement.” Each was signed by a 
solicitor. 

The most important problem that his 
Honour had to deal with was subss (5) and (6) 
of s 21. The former requires that each party to 
an agreement under s 21 must have indepen- 
dent legal advice before signing. The latter pro- 
vides that, if an agreement is signed in this 
country, the signature of each party must be 

witnessed “by ;I solicitor of the [High] Court of 
New Zealand,” who must “certify that before 
the party whose signature he has witnessed 
signed the agreement he has explained to that 
party the effect and implications” of it. (It will 
also be recalled that s 21(8) declares that an 
agreement shall be void where subss (4)-(6) 
have not been complied with or where the 
Court is satisfied that it would be unjust to give 
effect to the agreement). 

What had apparently occurred was that the 
wife, having been told by, her husband’s solici- 
tors that she must have independent legal nd- 
vice in connection with the above-mentioned 
agreement, was taken by her husband to solici- 
tors of her own choice. They had previously 
dealt with her mother’s estate. The wife 
deposed that she there “saw ;I legal executive 
for a short while and then attended upon one ot 
the solicitors for an even shorter time . . . who 
merelv witnessed [her] signature to the agree- 
ment.” On cross-examination, she stated that 
she spent about half-an-hour with the executive 
and then, in company with him, saw ii solicitor 
for “five or ten minutes.” She denied that the 
solicitor discussed the agreement with her and 
repeated quite firmly that he did no more than 
witness her signature. 

Moller J accepted her evidence and held 
that the “independent legal advice” referred 
to in subs (5) must be given, in New Zealand, 
by a solicitor, and that advice from an un- 
qualified legal executive does not meet the re- 
quirements of the Act. He also held, reading 
subss (5) and (6) together, that the certificate 
required by the latter must, in the case of an 
agreement signed in New Zealand, be that 01 
the solicitor giving the independent legal ad- 
vice. 

Upon the evidence, therefore, his Honour 
was compelled to hold that any advice upon the 
“effect and implications” of the agreement in 
this case had been given by the legal executive 
and not by the solicitor, who had done no more 
than witness the wife’s signature. Accordingly 
it had to follow that the agreement must be 
declared void, unless it could be saved by 
subs (9). “It is disturbing,” remarked his 
Honour at this juncture, “to have to find that 
the certificate was given in this case in the way 
that it was, but at the same time, I think it fair 
to repeat, in substance, what [Barker J] said in B 
v B (Auckland Registry, No M 1473/77; 14 Sep- 
tember 1979), namely that all practitioners and 
the Courts were, in May 1977, ‘feeling their 
way’ under the new Act, and many solicitors 
may not ‘have realised the difficulties created 
by the legislation over a wide variety of situa- 
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tions.’ At the same time, of course, this 
possibility makes still less acceptable any ad- 
vice given by an unqualified legal executive so 
soon after the coming into force of the new 
Act.” His Honour then turned to the question 
whether he could uphold the present agree- 
ment by deciding that the non-compliance with 
subss (5) and (6) had “not materially pre- 
judiced the interests” of the wife. He con- 
sidered the onus of proof lay on the husband 
and that the concept of an agreement being 
“materially prejudicial” set a less strict stan- 
dard than the concept that it was “unjust”. The 
word “unjust”, stated his Honour, was used 
elsewhere in subs (8) and in subs (10) also, and, 
had the Legislature intended the higher stan- 

dard to be the one to be applied to subs (9), it 
could have said so. 

Having reviewed the facts, Moller J held 
that he could not be satisfied that the noncom- 
pliance with subss (5) and (6) had not 
materially prejudiced the wife’s interests and 
held the agreement void. He also added that, 
had he found that these two subsections had 
been complied with, he would still have found, 
on the facts and under subs (8)(b), that it 
would be “unjust” to give effect to the agree- 
ment. His Honour then made appropriate or- 
ders with respect to the property in dispute. 

Practising solicitors -please note! 

P R H Webb 

COURTS PRACTICE 

“LEAP-FROGGING” TO THE PRIVY COUNCIL 

By Dr A P MOLLOY, Barrister. 

Under what circumstances should a Judge qf’the High Court exercise his discretion to 
allow an appeal direct to the Privy Council? 

Order in Council 
Regulation 2 of the British Order in Council 

providing for appeals to the Privy Council, 
enacted in New Zealand as SR 1973/181, pro- 
vides that an appeal lies: 

“(a) as of right, from any final Judgment 
of the Court qf’Appeal where the mat- 
ter in dispute on the Appeal amounts 
to or is of the value of five thousand 
New Zealand dollars or upwards, or 
where the Appeal involves, directly 
or indirectly, some claim or question 
to or respecting property or some 
civil right amounting to or of the 
value of five thousand New Zealand 
dollars or upwards; and 

“(b) at the discretion of the Court qf‘ Ap- 
peal from any other Judgment of that 
Court, whether final or interlocutory, 
if, in the opinion of that Court, the 
question involved in the Appeal is 
one which by reason of its great 
general or public importance, or 
otherwise, ought to be submitted to 

His [sic] Majesty in Council for deci- 
sion. 

“(c) at the discretion of the Supreme Court 
from any final Judgment of that 
Court if in the opinion of that Court 
the question involved in the Appeal 
is one which by reason of its great 
general or public importance or of the 
magnitude of the interests affected or 
for any other reason, ought to be sub- 
mitted to His [sic] Majesty in Council 
for decision.” 

The last of these paragraphs recently was 
considered by Roper J in Lowe et al v  Commis- 
sioner qf’ Inland Revenue (1979) 3 TRNZ 317. 
Because the writer was counsel for the unsuc- 
cessful applicants, who are now obliged to pro- 
ceed via the Court of Appeal, it is not appropri- 
ate that this article refer to the specific submis- 
sions made to the learned Judge or be an ex- 
amination of his Honour’s decision. However, 
because that decision does not in terms range 
over the relevant cases and principles, and 
because Sim S Practice and Procedure refers only 
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to a single case, it may be useful to canvass 
some of the factors underlying this, little used, 
“leap-frog” procedure. 

Discretion not at large 
While the matter is at the discretion of the 

Judge to whom the application is made, this 
discretion is not at large. Rather, it is one to be 
exercised with full regard to the spirit and pur- 
pose of the paragraph. 

One of the most vexed questions in the field 
of revenue law is whether receipts and outgo- 
ings must be treated as capital or as income. 
The authorities are to the effect that any of a 
number of approaches can shed light on the 
difficulty if they are used in a common sense 
way. In this connection, in Pitt v  Castle Hi// 
Warehousing Co Ltd [1974] 3 All ER 146, Mega- 
rry J (as he was then) emphasised that the kind 
of common sense required is judicial common 
sense: 

“ the kind of common sense needed is 
one that is not at large but is guided and 
tutored by the authorities.” (p 152) 

The same principle should apply to Reg 2 (c). 
In consequence, while some Judges do not 

like the idea of a “leap-frog” procedure [cf Lord 
Denning 7he Discipline of’ Law (1979) 3001, 
such dislike is no ground for denying an ap- 
plication under Reg 2 (c). Parliament has pro- 
vided the power, and, notwithstanding that its 
use has been left in the discretion of the Judges, 
it is nonetheless something which is intended 
to be used provided the appropriate circums- 
tances for its application come to hand. 

So, it is submitted, the discretion is to be ex- 
ercised consistently with the principles which 
have been evolved in connection with appeals 
to the Privy Council from other jurisdictions; 
and consistently with the philosophy of other 
“leap-frog” provisions providing access to their 
Lordships: whether sitting as the House of 
Lords or the Privy Council. 

Little used procedure 
In his paper delivered to the 1972 New Zea- 

land Law Conference, “The Judicial Commit- 
tee - Past Influence and Future Relation- 
ships” [1972] NZLJ 542, Haslam J referred to 
the fact that in the 1870s 

“ despite the greater distance and the 
problems of overseas transport, it was 
reputed to be less costly for appellants to 
proceed by leave from the Supreme Court 
direct to the Privy Council. . . . This 
curious situation is unlikely to recur, and 

there is no available evidence of an attempt 
during the last 50 years to leap-frog an ap- 
peal from the Supreme Court to the 
Judicial Committee.” (p 544) 

phe learned author appears to have over- 
looked National Mutual L(fk Association qf’ 
Australasia Ltd v  A-G fbr New Zealand [1956] 
AC 369, and AMPSociety v C/R [1962] NZLR 
449: each of which was an appeal from the 
Supreme Court -presumably under Reg 2 (c) 
-in, respectively, [1954] NZLR 754 and I19611 
NZLR 497. Because, in each of these cases, a 
Full Court of the Supreme Court heard the 
matter initially, they were not directly in point 
on the application before Roper J. It is worth 
observing in this connection that Reg 2 (c) 
refers to “any” final judgment of the Supreme 
Court, and is not confined to judgments of the 
Full Court.] 

Cost factor 
Even if conditions have changed greatly 

since the 1870s cost and delay remain the most 
cogent reasons for the retention of the provi- 
sion. Even if it is no longer more expensive to 
take an appeal to the Court of Appeal than it is 
to go to the Privy Council; there is still con- 
siderable additional expense for litigants who 
have to go to the Court of Appeal knowing that 
the decision given by that Court simply will not 
end the matter so far as the parties are con- 
cerned, so that the case will have to be thrashed 
out yet again in the Privy Council. 

Cost was the chief consideration underlying 
the enactment in the United Kingdom of the 
Administration of Justice Act 1969, s 12, enab- 
ling litigants in the High Court to “leap-frog” 
the Court of Appeal and proceed direct to the 
House of Lords. The idea of the legislation was 
to secure the elimination of 

some of the inevitable and costly 
duplication which must occur in those 
(comparatively infrequent) cases which 
are manifestly destined for the House of 
Lords from the very outset of the litiga- 
tion.” (Drewry “ ‘Leap-frogging’ to the 
Lords” (1968) 118 New LJ 1084. See also 
Borrie and Pyke “Administration of Justice 
Act 1969” (1969) 119 New LJ 1012,1013.) 

The United Kingdom provision was 
enacted as a result of the recommendations in 
the Report [Cmnd 8878 (1953): Final Report of 
the Committee on Supreme Court Practice and 
Procedure] of a Committee chaired by Lord 
Evershed. The Committee made its recom- 
mendations on the basis of a suggestion made 
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I 
to it by Lord Greene. 

The Report was concerned with the situa- 
tion where “the hapless litigant is faced with a 
rising crescendo of costs” (para 472). 

It noted that “patent and revenue cases. . . 
are apt to have a certain primacy as qualifiers 
for hearing in the House of Lords; but apart 
from these it seemed [to the Committee] 
reasonably clear that by no means all [cases 
which had gone in recent years to the House of 
Lords] could or would have been recognised at 
the date of their respective trials as destined to 
go eventually to the House of Lords” (para 
487). 

In submissions to the Committee, the Law 
Lords raised the point that, under a “leap-frog” 
scheme, they would be deprived of the benefit 
of the judgments of the Court of Appeal (para 
495). 

Notwithstanding those difficulties, the 
Committee recommended the procedure. And 
it recommended also the leaving of the applica- 
tion to be dealt with by the trial Judge, rather 
than by the Court of Appeal, because the 
former would necessarily be fully seised of all 
the facts aind circumstances of the case, thereby 
enabling the greatest saving in costs to be 
achieved (para 501). 

Further: 
“We do not think it necessary that 

there should be a consent by both parties to 
the litigation, either before the trial or 
afterwards, at the time the application is 
made. As a matter of practice it would no 
doubt be very highly desirable that some 
intimation should be made to the Judge at 
an early st’dge that an application to ‘leap- 
frog’ would or might be made. If then the 
other conditions were apparently satisfied, 
the Judge - and we appreciate that the 
burden upon him would be thereby some- 
what increased -would take such steps as 
he thought proper to see that the point or 
points invoked were fully argued and 
would frame his judgment appropriately. 

. . . 

“We think that in deciding whether or 
not to grant a certificate the Judge should 
bear in mind considerations such as the im- 
portance of the case and the relative posi- 
tion of the parties.” (paras 502 (b), (d)) 

English procedure 
While the British Legislature did not accept 

the point that consent of the parties should not 
be necessary, it otherwise adopted the sugges- 

tions of the Evershed Committee very closely 
in enacting the Administration of Justice Act 
1969, s 12. 

This section provides that, on the applica- 
tion of any party to an action in civil proceed- 
ings before a Judge of the High Court -where 
there is a sufficient case for leave to appeal and 
where the parties consent -the Judge, by subs 
cl), “may grant a certificate” that an appeal 
should be allowed direct to the House of Lords: 
provided the “relevant conditions” are 
satisfied. The latter are defined by subs (3) as 
being that a point of law of general public im- 
portance is involved in the decision, and that 
that point is one which either: 

“(a) 

“(b) 

relates wholly or mainly to the con- 
struction of an enactment or of a 
statutory instrument, and has been 
fully argued in the proceedings and 
fully considered in the judgment of 
the Judge in the proceedings, or 
is one in respect of which the Judge is 
bound by the decision of the Court of 
Appeal or of the House of Lords in 
previous proceedings and. was fully 
considered in the judgments given by 
the Court of Appeal or the House of 
Lords (as the case may be) in those 
previous proceedings.” 

In his recent book Tlte Discipline qf’ Law 
(1979) Lord Denning writes of this procedure 
that: 

“1 know many law lords place great value 
on the views of the Court of Appeal. It was 
why Lord Simonds objected so strongly to 
the introduction of the ‘leap-frog’ pro- 
cedure. It has always seemed to me a great 
pity that there was a ‘leap-frog’ in Daymod 
v  South- West Water Authority [[1976] AC 
609 (HL)]. It was a case with staggering li- 
nancial and legislative consequences. I do 
not suppose many will have time to read it: 
but, when you find that Lord Wilberforce 
and Lord Diplock dissented you may think 
that the Court of Appeal might have been 
able to contribute something of value.” (p 
300) 

However, there is nothing in the judgments of 
the Lords in that case, which was on appeal 
from Phillips J in the High Court, to suggest 
that they were upset at not having Court of Ap- 
peal judgments available to assist them in 
deciding the matter: which involved some 530 
million and some difficult statutory interpreta- 
tion. 

Another case in which the certilicate was 
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able to be given under s 12 was Ealing London 
Borough Council v  Race Relations Board [1970] 1 
WLR 1599. Again, none of the judgments of 
the Lords when the case came before them 
[[1972] AC 3421 direct from Swanwick J, sug- 
gest that they felt aggrieved at not having the 
assistance of judgments by the Court of Ap- 
peal. 

English principles 
The ambit of s 12 was canvassed by Megar- 

ry J (as he was then) in his supplementary 
judgment in IRC v  Church Commissioners for 
England 119751 1 WLR 251, 270-272. The 
learned Judge held that while, in a sense, the 
case before him might be said to have related to 
the construction of a statute within s 12 (3) (a), 
it did so only in a very strained sense. Accor- 
dingly, he held it was not within the spirit of 
that enactment, and declined a certificate on 
that ground. 

[It is interesting that when the case reached 
the Lords, [[1977] AC 3291 after having to go 
through the Court of Appeal, the judgments 
refer more to the reasons given by Megarry J 
for his judgment than they do to the reasons for 
the judgment of the Court of Appeal.] 

In the final paragraph of his judgment 
Megarry J assembled a number of the critical 
factors in such applications: 

“I would add this. I think that where the re- 
quirements of the section are satisfied, it is 
nevertheless within the judicial discretion 
of the Judge whether or not to grant the 
certificate: for section 12 (1) provides that 
where the requirements are satisfied the 
Judge ‘may’ grant the certificate, and I can 
see no grounds for saying that this is one of 
the limited class of cases in which ‘may’ in 
effect means ‘must’. In the normal course 
of events, on an appeal, the House of Lords 
has before it the judgments both at first in- 
stance and in the Court of Appeal; and I 
can well imagine cases where on an ap- 
plication for a certificate the Judge might 
consider it desirable that members of the 
House of Lords should, in addition to hav- 
ing his own judgment before them, have 
the benefit of the decision in judgments in 
the Court of Appeal. This is especially so in 
cases where there have been disputed ques- 
tions of fact, for then the case will have 
been argued before the facts have been 
found. Each side must argue before the 
Judge on the different bases of whatever 
facts the Judge may by possibility find, and 
so they may not be prepared with the full 

range of authorities and arguments which 
are appropriate to the facts as ultimately 
found. In such cases, the judgments in the 
Court of Appeal, given after the case has 
been argued on ascertained .facts, can be ex- 
pected to be of especial assistance to the 
House. This consideration, however, is less 
apposite to the revenue cases, where in the 
normal course the arguments and 
authorities put before the Judge are based 
on the facts found by the Commissioners. 
Nevertheless, there may be other circums- 
tances in which even in revenue cases, the 
Judge may think it desirable that the case 
should not go to the House of Lords unless 
it has first gone to the Court of Appeal. 
One such instance, I think, is where the 
Judge considers that although the case is 
within the letter of section 12, he does not 
consider that it falls within the spirit. In the 
present case, or even if I am wrong in hold- 
ing that the case fails to satisfy the second 
of the relevant conditions, I feel little doubt 
that it fails to fall within the spirit of that 
condition. Accordingly, I would in any 
event have refused to grant the certificate. 
The application accordingly fails.” (p 
272D) 

Australian procedure 
The Australian States provide as of right for 

an appeal to the Privy Council from judgments 
of the State Supreme Court, notwithstanding 
the availability of appeals both to the State 
Courts of Appeal and to the High Court of 
Australia. 

In Wootworths Ltd vstirling Mnry Ltd [1968] 
1 All ER 81, on appeal from Collins J in the 
Supreme Court of New South Wales, Viscount 
Dilhorne, reading the judgment of their Lord- 
ships, said: 

“While it is generally desirable that 
[appeal] procedures such as those con- 
tained in the Supreme Court Procedure Act 
should be followed before there is an ap- 
peal to the Privy Council, it is not a case 
that appeals from judgments based on fmd- 
ings of a Judge sitting alone without a jury 
will not be entertained unless it is done. In 
the Wagon Mound (No 2) Overseas Tank- 
ship (UK) Ltd v  Miller SS Co Pty Ltd [[1967] 
1 AC 6171 and Australia & New Zealand 
Bank Ltd v  A teliers de Constructions Electri- 
yues de Charleroi [[1967] 1 AC 861 issues of 
fact were decided by the Board on appeal 
from a Judge sitting alone. In their Lord- 
ships’ opinion it cannot be regarded as a 
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condition precedent to the exercise of the 
unfettered right of appeal given by the 
Order in Council that the procedure 
followed in the Supreme Court Procedure 
Act should first be followed.” (p 83H) 

It is significant that their Lordships were saying 
only that it is generally desirable, rather than 
universally desirable, that appeals go through 
the Court of Appeal. 

In recent years in Australia there appears to 
have developed a pattern of proceeding direct 
to their Lordships from single Judges, in the 
face of alternative avenues in the State Courts 
of Appeal and in the High Court of Australia. 
Not only do their Lordships not appear to have 
made reference to their “generally desirable” 
dictum in the Woolworths case; but neither do 
they appear to have expressed any regret at the 
absence of assistance from either the State 
Courts of Appeal [for example, by way of ap- 
peal under the Supreme Court Act 1970 
(NSW), s 1011 or from the High Court of 
Australia [by way of appeal under the Judiciary 
Act 1903 (Cth), s 351. 

For example, the leading tort case of the 
Wagon M&md (No 2) Overseas Tank-ship (UK) 
Ltd v  The Miller SS Co Pty [1967] AC 617, was 
an appeal from Walsh J, sitting as a single 
Judge in the Supreme Court of New South 
Wales. ANZ Bank Ltd v  Ateliers de Constructions 
Electriques de Charleroi [1967] AC 86 was an ap- 
peal from a decision of Manning J in that Court 
on a factual question of the authority of an 
agent. Schaqf& v  Schuhmann (19721 AC 572 was 
a family protection appeal direct to the Privy 
Council from Street J. Commercial Banking Co 
&Sydney Ltd v  Jalsard Pry Ltd [1973] AC 279 
was an appeal from Macfarlan J in the NSW 
Supreme Court, on a commercial letter of credit 
matter. The covenant in restraint of competi- 
tion case of Stenhouse Australia Ltd v  Phillips 
[1974] AC 391 was appeal from Mahoney J in 
that Court. BP Australia Ltd v  Nobalco Pry Ltd 
(1977) 52 ALJR 412 was an appeal to the Privy 
Council against Scheppard J’s construction of 
the terms of a contract. These are all recent ex- 
amples taken from the list of cases on appeal 
which is to be found in each volume of the New 
South Wales Law Reports. To them can be ad- 
ded the taxation appeal from Waddell J in Per- 
petual Trustee Co v  CSD (NSW) [1977] AC 525. 

What the Australian pattern, and the 
English cases, appear to show, is that, while a 
“leap-frog” appeal undoubtedly is something 
not lightly to be undertaken, it is not, on the 
other hand, something to be treated with such 
undue deference and reverence as effectively to 

emasculate the express provision for it. Pro- 
vided the right kind of case comes along, the 
power exists, and is available where the matter 
would not be accepted by the parties as 
finalised by a judgment of the Court of Appeal, 
and where, accordingly, the appellant desires to 
save the costs associated with that additional 
round of the case. 

Where appeal will lie as of right 
In Gillies v  Gane Milking Machine Co Ltd 

(1914) 17 GLR 313, the sole case cited in Sim’s 
Practice and Procedur<, Stout CJ sitting with 
Hosking J, on an apphcation to appeal from a 
Full Court comprising the Chief Justice, and 
Sim and Stringer JJ, granted leave under Reg 2 
(c). The learned Chief Justice made no 
reference to the factor that the case had been 
heard before a Full Court, and the sole ex- 
pressed basis for his decision was that, because 
the amount involved was sufficient to give an 
appeal to the Privy Council as of right once the 
matter had been to the Court of Appeal, the ap- 
plication to “leap-frog” may as well be granted 
to eliminate the extra round in case. rhe Privy 
Council judgment is at (1916) NZPCC 490.1 

Where leave likely to be granted 
Even where the appellant has not sufficient 

at stake to enable him to proceed as of right 
under Reg 2 (a), once the matter has been to 
the Court of Appeal, the question involved in 
the case may well be one of such great general 
or public importance that discretionary leave 
under Reg 2 (b) almost certainly would be 
given once the matter had been to the Court. of 
Appeal. 

In IRC v  Church Commissioners ,fbr England 
[1975] 1 WLR 251,27lD, Megarry J (as he was 
then). noted that the taxation question before 
him, involving the issue of the extent to which 
rent charges are capital or income, clearly was a 
question of “general public importance”. 
Again, the Evershed Committee, referring to 
the difficulty in telling at the inception of a case 
whether it was destined for the House of Lords, 
mentioned that “patent and revenue cases . 
are apt to have a certain primacy as qualifiers 
for hearing in the House of Lords” (para 487). 
Further, in New Zealand Insurance Company v  
Commissioner qf’ Stamp Duties [19.54] NZLR 
1011, Barrowclough CJ said: 

“The proper interpretation of a taxing 
statute is a matter in which every member 
of the public is interested. . It seems to 
me that there are few questions of greater 
public and general importance today than 
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questions relating to taxation. I conceive it 
to be a matter of great public importance 
that questions as to whether a tax has or 
has not been imposed or as to the nature 
and extent of any taxation should be 
authoritatively determined [sic] and that 
the parties to any dispute as to such mat- 
ters should have the right to carry their dis- 
pute to the highest Court. 

“Here we have a statute in which every 
member of the public is concerned. Every 
person in New Zealand is interested in 
seeing that all taxation which Parliament 
has authorised is, in fact, levied and col- 
lected.” (pp 1018 lines 4-5,13-19; 1019 lines 
13-16.) 

Fair .I agreed with 
“ . . . the grounds set out in the judgment 
of the learned Chief Justice for considering 
that a question as to the rights and powers 
conferred for the collection of taxation is a 
question of great public importance.” (p 
1021 lines 21-24.) 

And Hutchinson J agreed with this part of Fair 
J’s judgment: (at p 1022 lines l-5.) [In this case 
the four-member Court split on the question 
whether to exercise the Reg 2 (b) discretion in 
favour of the Commissioner: two of them con- 
sidering his claim to be unmeritorious. Accor- 
dingly they declined him leave to appeal, but 
this was later granted by the Privy Council it- 
self, before which the substantive case then 
was argued: [1956] AC 284 (PC).] 

The same principle has been expressed in 
Australia. For example, in Wallaroo and Moon- 
ta Mining and Smelting Co Ltd v Commissioner oj 
Taxes [1914] SALR 388, the Full Court of the 
Supreme Court of South Australia, granting 
final leave against Crown opposition, under a 
provision similar to Reg 2 (c) save that the 
reference to discretion was omitted, said: 

“If this were an appeal in the discretion of 
the Court I [Way CJ, delivering judgment 
for the Court] think it cannot be doubted 
that we should have a discretionary juris- 
diction which ought to be exercised to 
grant leave to appeal, because the [taxation] 
questions involved in the case are of very 
great importance, and should be finally 
determined by the highest Court of Ap- 
peal.” (p 392) 

Principles underlying applications 
In any event, the English and Australian 

cases show clearly that their Lordships, 
whether sitting as the House of Lords, or as the 
Privy Council, are well accustomed to ad- 
judicating on important cases on appeal from 
judgments of single Judges. Where the matter 
would be appealable as of right under Reg 2 (a), 
or where it involves a matter of great general or 
public importance which would almost cer- 
tainly ensure a grant of leave to appeal under 
Reg 2 (b), the discretion under Reg 2 (c) must 
always be seriously considered where it is clear 
that judgments of the Court of Appeal are 
unlikely to end the matter, and where it is 
desired to minimise the costs of the case. 

The principles upon which that discretion 
should be invoked are essentially those enacted 
as the “relevant conditions” in the Administra- 
tion of Justice Act 1969 (UK), S 12 (3). 

That is, first, the question at issue ought to 
be one of public importance. As the Australian 
cases already cited show, this will not 
necessarily be a question of statutory construc- 
tion. Secondly, the matter must have been fully 
argued at the trial. In this connection, as Megar- 
ry J mentioned in 711e Church Commissioners 
case, it is relevant whether there were any sig- 
nificant disputed questions of fact, which 
would have been detrimental to full and con- 
sidered argument. Thirdly, the matter ought to 
have been fully considered in a reserved judg- 
ment. 

Alternatively to all of these, of course, the 
case will be a Reg 2 (c) candidate if it is covered 
by a considered decision of the Court of Ap- 
peal, in previous proceedings, which it is 
desired to test in the Privy Council. 

Use of Full Court desirable 
The better to ensure the elimination of a 

costly additional hearing in a case stamped 
from the outset as a Privy Council case, the par- 
ties would be welt advised, when seeking to 
have the matter set down for hearing in the 
Supreme Court, to seek that it be heard by a 
Full Court rather than by a single Judge. While 
Reg 2 (c) refers to “any” judgment of the 
Supreme Court, and thus cannot properly be 
confined to judgments of the Full Court, the 
necessary requirement of thorough considera- 
tion of all relevant factors in the judgments to 
go on appeal may be more readily demonstra- 
ble in such a case. 
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JURISDICTION CLAUSES 

Parties to an international contract often 
agree that in the event of any dispute arising 
between them, a Court, or the Courts, of a par- 
ticular country shall have exclusive jurisdiction 
to determine the dispute. The English Court’s 
attitude to jurisdiction clauses is well sum- 
marised in the case of Tlrc Chapparal (Utrto.- 
dower Rcrdcvc>i G 111 b t-I 11 Zapata ~~~hvt~ Co) 
[1968] Lloyds Rep, 158. The plaintiffs, a Ger- 
man company, in a contract with the defendant 
American company, has agreed that the “Lon- 
don Court of Justice” should be the forum for 
litigation in the event of any dispute arising bet- 
ween them. Besides this jurisdiction clause the 
contract revealed no connection with England, 
but the Court of Appeal gave the plaintiffs 
leave to serve the writ on defendants out of ju- 
risdiction. 

Willmer L J observed (at 162): 

“Prima facie it is the policy of the Court to 
hold parties to the bargain into which they 
have entered . I approach the matter, 
therefore, in this way, that the Court has a 
discretion which, in the ordinary way and 
in the absence of strong reason to the con- 
trary, will be exercised in favour of holding 
parties to their bargain.” 

Similarly in T/W E/~~/i/tcria [1970] P 24 where 
plaintiff cargo owners instituted an action in 
rem against the ship “Eleftheria” alleging 
breach of various contracts for the carriage of 
the plaintiff’s goods, the defendamshipowners 
were successful in obtaining a stay of these pro- 
ceedings, their main argument being based on 
the presence of a Greek jurisdiction clause in all 
the contracts of carriage. Brandon J stated (at 
99-100) that a Court in deciding whether or not 
to grant a stay is guided by the following princi- 
ples: 

‘6 . (I) Where plaintiffs sue in England 
in breach of an agreement to refer disputes 
to a foreign court, and the defendants apply 
for a stay, the English court, assuming the 
claim to be otherwise within its jurisdic- 
tion, is not bound to grant a stay but has a 

l3v A A TARR, Lecturer in Law, Utliversity qf 
Canterbury. 

discretion whether to do so or not. (2) The 
discretion should be exercised by granting 
a stay unless strong cause for not doing so 
is shown. (3) The burden of proving such 
strong cause is on the plaintiffs. (4) In ex- 
ercising its discretion, the court should take 
into account all the circumstances of the 
particular case. (5) In particular, but with- 
out prejudice to (4), the following matters, 
where they arise may properly be regarded: 
(a) In what country the evidence on the 
issues of fact is situated, or more readily 
available, and the effect of that on the rela- 
tive convenience and expense of trial as 
between the English and foreign courts; 
(b) Whether the law of the foreign court 
applies and, if so, whether it differs from 
English law in any material respects; (c) 
With what country either party is con- 
nected, and how closely; (d) Whether the 
defendants genuinely desire trial in the 
foreign country, or are only seeking pro- 
cedural advantages; (e) Whether the plain- 
tiffs would be prejudiced by having to sue 
in the foreign court because they would (i) 
be deprived of security for that claim, (ii) 
be unable to enforce any judgment ob- 
tained, (iii) be faced with a time-bar not ap- 
plicable in England, or (iv) for political, 
racial, religious or other reasons be unlikely 
to get a fair trial.” 

Dicey and Morris Tile Couflict of’ Laws 9th 
ed, 1973 at 222 explain the test in different 
terms ie, Rule 30 states: 

“Where a contract provides that all dis- 
putes between the parties are to be referred 
to the exclusive jurisdiction of a foreign tri- 
bunal, the court will stay proceedings in- 
stituted in England in breach of such agree- 
ment, unless the plaintiff proves that it is 
just and proper to allow them to continue.” 

(see also T/W FeImam [1957] 2 All ER 333; 
Mackrv~der 11 Feldia A G [1967] 2 QB 590; Evaus 
Marshall v Bfvtola S A [1973] 1 All ER 992; The 
MaX~~jcll [1976] 2 Lloyd’s Rep 29; and Tlte 
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Adolf’ Warski [1976) 2 Lloyd’s Rep 241). 
In the recent case of Carvalho v  Hull Blyth 

(Angola) Ltd [1979] 3 All ER 280 an English 
Court was again confronted with a jurisdiction 
clause. The defendant company, which was 
registered in England, carried on business in 
Angola through a group of subsidiaries. By a 
contract entered into in 1973 the plaintiff, who 
was then resident in Angola, agreed to sell all 
his shares in these subsidiaries for 76 million 
escudos, payable in four instalments. The con- 
tract contained the following clause: 

“In the case of litigation arising the District 
Court of Luanda should be considered the 
sole Court competent to adjudicate to the 
exclusion of all others.” 

At the time of contracting Angola was a pro- 
vince of Portugal and the law applied was Por- 
tuguese law with a final right of appeal on law 
to the Supreme Court in Lisbon. 

Following a coup d’etat in Portugal in 1974 
dramatic changes occurred in Angola. Civil war 
broke out in 1975 and the country became inde- 
pendent under a revolutionary government. 
Under the new Angolan constitution Por- 
tuguese law was to continue in force to the ex- 
tent that it did not conflict with the “Revolu- 
tionary Process”. Although there continued to 
be a District Court of Luanda, the right of ap- 
peal to Lisbon was abolished and Judges were 
appointed on a different basis to that formerly 
applying. The plaintiff, fearful for the future, 
left Angola in 1975 to settle permanently in 
Portugal. The defendants paid the lirst three in- 
stalments due under the contract but failed to 
pay the fourth instalment of 20 million escudos 
due in January 1976. In 1977 the plaintiff issued 
a writ in London claiming from the defendant 
company the sum due in escudos or its sterling 
equivalent, then about L300,OOO. 

The defendants applied to have the English 
proceedings stayed, placing great reliance on 
the jurisdiction clause in the contract. 
Donaldson J dismissed their application and 
the defendants appealed. The Court of Appeal 
upheld Donaldson J pointing to the fact that 
the Court now functioning in Luanda was 
different to the Court contemplated by the par- 
ties when the contract was made. Although the 
Court continued to exist under the same name 
it was now an Angolan Court operating under 
the framework of the new Constitution and 
there was no longer a right of appeal to Lisbon. 
Referring to the new Constitution Geoffrey 
Lane L J observed (at 289) that 

“ . . . those articles make it plain that the 

existing application of Portuguese law may 
be very short lived, and it is impossible to 
predict what effect those articles, when ap- 
plied, may have on the present system ol 
law in Angola and on the contents of Por- 
tuguese laws which are presently ad- 
ministered there.” 

Consequently both Geoffrey Lane L J and 
Browne L J decided that as a matter of con- 
struction the jurisdiction clause was inapplica- 
ble; on a true construction of‘ that clause the 
Court of that name administering the law of an 
independent state was not the Court in the con- 
templation of the parties at the time of con- 
tracting. 

In any event, both Judges would exercise 
their discretion and refuse the stay. Referring 
to the test enunciated by Brandon J in 77~~ 
Ekfihcricr, supra that a “strong cause” be shown 
before a Court will invoke its discretion, and to 
that propounded by Dicey and Morris, supra 
that plaintiff prove that it is “just and proper” 
for him to continue, Browne L J states that 
there is “no real difference between the two 
tests” (at 2866). Counsel for the defendants 
had argued that the test outlined by Brandon J 
in TJICJ ,%fil~ctYrt W;IS to be preferred and thaw 
the follow’ing factors pointed clearly to a stay: 
(1) The proper law of the contract was Angolan 
law and under this law the “economic hard- 
ship” suffered by defendant company as ;I 
result of the civil war would entitle them to ;I 
reduction or postponement of the fourth instal- 
ment. Angolan law differed considerably from 
English law in this regard; (2) Most of the evi- 
dence relating to the state of the Angolan econ- 
omy and Its effect on the defendant company, 
relevant to the defence of “economic hard- 
ship”, would be found in Angola; (3) The plain- 
tiff had no connection with England, whereas 
the defendant still carried on business in 
Angola, and; (4) The defendants genuinely 
desired trial in Angola and were not merely 
seeking procedural advantages. 

Browne L J points out (at 287C) that Bran- 
don J did not intend his list of factors to be ex- 
haustive and that a Court is directed to look at 
all the circumstances of the particular case. 
Factors influencing theCourt against granting a 
stay were: (1) The changed political circums- 
tances in Angola and, in particular, the new 
structure of the legal system since the time of 
contracting; (2) The plaintiffs assertion that he 
would be in fear of his life if he were to return 
to Angola, and; (3) The fact that the defence of 
economic hardship was not sufficiently raised 
for the Court to have to consider it. For these 
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reasons the Court of Appeal would exercise its 
discretion in favour of the plaintiff and allow 
the action to proceed in England. 

A further matter arising out of this case is 
that of the proper law. Where there is no ex- 
press choice of the proper law the Court is 
faced with the task of ascertaining by what law 
the parties’ obligations are to be determined. 
Formerly, in accordance with the principle qui 
elegit judicem elegit jus, it was held that the 
selection of a particular Court as the only 
forum to which disputes arising out of a con- 
tract could be submitted, gave rise to a very 
strong presumption that the law administered 
by that Court should be the proper law of the 
contract (see N V Kwik Xoo Tong Handel Mij v  
James Finlay and Co 1192’71 AC 604; Tzortsis v  
Mona& Line A/B [1968] 1 All ER 949). 
However in Compajqie dyrmemeni Maritime S 
A v  Compagnie Trrnisienne de Navigation S A 
[1971] AC 572 the House of Lords disposed of 
the notion that the contractual choice of forum 
for arbitration or litigation amounts almost ir- 
resistibly to a choice of the proper law of the 
contract. Such a clause is only an indication, 
albeit a strong one, that the parties intended 
that the proper law should be the law ad- 
ministered by the Court of the selected form. 
In the Carvalho case the plaintiff was not bound 
to litigate in Angola because as a matter of con- 
struction of the jurisdiction clause the Court of 
Appeal found that the District Court of Luanda 
as constituted under the Revolutionary 
Government was not the Court contemplated 
by the parties when the contract was made. 
However when the contract was made the 
selection of that Court carried with it a strong 
indication that the parties wished any dispute 
to be determined by the law then in force in 
Angola ie, Portuguese law. In any event, apart 
from choice of jurisdiction clauses there are a 
multitude of other factors from which it may 
be possible for a Court to infer the intentions of 
the parties. In the Carvalho case many of these 
factors are present, all pointing to an implied 
selection of Portuguese law as the proper law of 
the contract, eg, the contract was drafted in 
Portuguese (Jacobs v  Credit Lyonnaise (1884) 12 
QBD 589; Keiner v  Keiner I19521 1 All ER 643); 
the parties were both resident in Angola, then a 
province of Portugal, at the time of contracting 
(Re Missouri Steamship Co (1889) 42 Ch D 321 
at 328); payment was to be made in escudos 
(The Assunzione [1954] P 150; Coast Lines Ltd v  
Hudig and Veder Chartering N V [1972] 2 QB 34 
at 47; and, the place of performance originally 
contemplated by the parties was Angola (77le 

Assunzione, supra). 
Consequently the irresistible inference in 

the Carvalho case is that at the time of contract- 
ing the parties intended that the proper law of 
the contract should be law then in force in 
Angola. But as Nygh puts it, this is a selection 
of”a living system of law” (P E Nygh, Con.ict 
@Laws in Allstralia 3rd ed, 1976 at 228). So the 
proper law of the contract in this context 
means the law as it exists from time to time and 
cognizance is taken of changes in the proper 
law since the time of contracting. Consequently 
if the proper law provides for the discharge or 
variation of any obligation originally validly 
created by it, the forum must give effect to it 
(see Perry v  Equitable Llfk Assurance Society oj 
the United States (1929) 45 TLR 468; 
Wanganui-Rangitikei Electric Power Board v  

AMP Society (1934) 50 CLR 483; R v  lntema- 
tional Trustee ,fbr the Protection qf’ Bondholders 
AJG [1937] AC 500; Re Claim by Helbert Wagg 
and Co Ltd [1956] Ch 323 at 341). Thus the law 
to be applied in determining the substantive 
issues in the Carvalho case is the law in force in 
Angola at the time of the proceedings ie, 
Angolan law. This is subject to the qualification 
that the Courts of the forum retain an overrid- 
ing power to refuse to enforce, or in exceptional 
circumstances, to recognise, rights acquired 
under a foreign law on grounds of public policy 
(/tl the estate qf’ Fwld (No 3) I19681 P 675). 
However an English Court will not lightly in- 
tervene on grounds of public policy and under 
the proper law in the Carvalho case defendants 
may prove the defence of “economic hardship” 
in an attempt to postpone or reduce payment in 
respect of the fourth instalment. 

In conclusion, if the parties have expressly 
chosen a forum in which to settle their dis- 
putes, an English or New Zealand Court will 
generally hold the parties to their bargain and 
will thus decline jurisdiction if the selected 
forum is a foreign Court, and accept jurisdic- 
tion if it is the local Court. In one case, 
however, the jurisdiction of New Zealand 
Courts cannot be excluded ie, s 1 IA of the Sea 
Carriage of Goods Act1940, as amended by the 
Sea Carriage of Goods Act 1968, provides that a 
stipulation or agreement which purports to oust 
or restrict the jurisdiction of New Zealand 
Courts in respect of a contract for the carriage 
of goods by sea from any place in New Zealand 
to any place outside New Zealand shall be of no 
effect. Furthermore, where it is “just and 
proper” or a “strong cause” is shown, an 
English or New Zealand Court will decline to 
stay proceedings brought in breach of a juris- 
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diction clause as the Court has an overriding had no assets in England and carried on itI1 iIs 
discretion. The C~U‘VCI//KI case, when the over- business in Angola, demonsmucs the width 01‘ 
whelmingly Angolan character of the contract this discretion which Courts may arrogate to 
is considered, along with the fact that the themselves when a jurisdiction clau\c i4 
English company, although amenable LO juris- pleaded. 
diction by virtue of its registration in England, 

THE ROLE OF AN APPELLATE JUDGE 

Tile report qj’.%fr Justice Richardson ‘s A ULSA C’ot~Ji7re11cc addms ([IWO] NZLJ 
378) in so,fbr as it dealt with limiting discretion was a little more Lwnpsrsserl than 
the importance qf’the topic warranted arid dilirlt~ot really do,filll, jlistice to the speakers. 
Tile opportmity qf‘publishing his Honour S remarks otl this poifrt ilr ,fidl is thc:/ke 
welcomed as is the opporttmity to expand 011 (and (‘orred aqv misleacliug imprc’ssiou 
qf] Dr Orchard’s remarks. 

Mr Justice Richardson 
“Finally there is a further contributing fac- 

tor. I refer there to the time increasingly taken 
in the consideration of directions given by trial 
Judges to juries and go on to note that the in- 
creasing complexity and refining of concepts in 
the criminal law, particularly those designed to 
protect the accused, have made the task of a 
trial Judge in instructing the jury very difficult. 
To that I should add that we may have become 
more conscious in recent years of the risks of 
taking certain kinds of evidence at face value. 
Perhaps the best example of this is identifica- 
tion evidence. We recognise that it is important 
for Judges to draw the attention of juries to the 
fallibility of identification based, for example, 
on a fleeting glimpse. Now that is as I think it 
should be because we tend in our daily lives to 
be overconfident of our own powers of obser- 
vation and juries as members of the com- 
munity are not likely, without such a warning 
from the Judge, as distinct from counsel for the 
defence, to appreciate the risks of relying on 
certain kinds of identification evidence. 

However, one defect of case law in this field 
is that once a rule is made it tends to remain 
even if the social reasons that led to its adop- 
tion no longer exist. So, if we in New Zealand 
were to adopt R v  Turnbull [1976] 3 All ER 549 
and not leave any area of discretion to the trial 
Judge and the Court reviewing the case on ap- 
peal, we might live to regret that strait-jacket as 
community understanding of the problem in- 
creased. The same strait-jacket which now ap- 
plies in respect of directions trial Judges are re- 
quired to give in the case of accompliceevi- 

dence and the evidence of complainants in sex- 
ual cases. We get many appeals on those 
grounds. No doubt those rules were desirable 
when they were laid down but surely the in- 
herent weakness in such evidence is obvious to 
any modern jury without being reminded by 
the Judge as well as by counsel. It becomes 
something of a ceremonial routine. The trial 
Judge goes through the form of directing the 
jury that it is dangerous to rely on the evidence 
of a complainant in a sexual case or an ac- 
complice unless corroborated; then he directs 
them as to corroboration and as to what evi- 
dence may be regarded as possibly corrobora- 
tive -a minefield for the momentarily unwary 
- or that there is no corroboration in which 
case he adds that they may still convict if they 
are satisfied with th,e evidence of the complai- 
nant or accomplice but it is dangerous to do so. 
What all this is likely to achieve is a giazed look 
in the eyes of the jurors, as any trial Judge will 
tell you. Yet the rules are so rigid that if the 
Judge does not go through the formula there 
usually has to be a new trial. And the underty- 
ing question as to whether there is any need for 
the corroboration warning in today’s society 
and, if so, what form it should take, is not likely 
to be raised in the Courts - certainly not by 
the defence - nor for obvious reasons of fair- 
ness to the particular accused, by the Crown.” 

Dr Orchard 
A small but embarrassing error crept into 

your account of my remarks on the Courts and 
statutory discretions: [1980] NZLJ at 378. I did 
not suggest that Reid v  Reid was a case where 
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the Court of Appeal was disinclined to enunci- Court is wary of attempting to lay down princi- 
ate principles. The problems with that case (if pies purporting to govern statutory discretions 
problems they be) probably arise from the which are conferred in quite general terms.” I 
statute conferring insufficient discretion. The did not seek to criticise the decision in that 
case 1 did mention was R v Tennant, July 9, case, but did question whether such caution 
1980 where the Court of Appeal said that “this was generally desirable. 

CORRESPONDENCE 

Dear Sir, 
Maryanne August v  Police 

C/A X3/40 

The sentencing ol’ :I young 16 year old girl to borstol 
training for the heinous offence of indecent language. it ap- 
pears, will be quietly pushed under the judicial rug. 
Nevertheless the decision or;, Magistrate and later ;I Judge 
are patently obnoxious and require further and searching 
investigation. 

The indecent language giving rise to this cruel scntencc 
is not to be revealed. I Ibr one. cannot imagine any 
language, nor any circumstances which could have led to 
the imposition ol’ such ;I sentence. However, the lllct re- 
mains that Maryanne served 5lh weeks of borstal training 
for this ofl’cncc. 

The question that surely must be asked is. how could 
this happen in this day and age? So called indecent 
language 01’evcry description is found readily in any novel 
rind is overheord in every walk of lilac. and used by all ages. 
Certainly it can be shocking, but is it criminal? The 
charge carries ;I prison sentence as a possible penalty. As 
such the charge is uscFul to the police as it can be used to 
make an orrcsr (particularly :IS :I last resort). Even they 
would not expect ;I prison sentence to bc imposed. A 
“game” has developed between the police and the judici- 
ary. Everyone knows that the “offence” is ;I useful aid to 
the police. No one who appreciates law and order is anx- 
ious to remove the police aid. even though the ol’rcnce is 
committed constantly by all and sundry. But now we find 
there are judicial ol’liccrs who don’t ploy the game. 

And so we have the spectacle of ;I young girl becoming 
a casualty. Imagine. if you will, her reaction. Presuming 
that she hnd been exposed to life in New Zealand, she uses 
colourful language herself regularly, she mixes with people 
who use it, she hears it from all sorts of people in authority, 
she reads it in her m;tgazines a-ttl novels. she hears it at the 
movies and cvcn hears it on television. and suddenly she is 

hauled belbre the Court for having the temerity to use it 
herself, presumably in the hearing of ;I policeman. Then 
she linds that she is sent to borstal; Now is that cricket? 
The Magistrate and Judge respectively concerned in this 
episode did not think so. The law provides a penalty ofim- 
prisonment. Unaware of what goes on in the real world, 
the Magistrate and Judge respectively made their concern 
Ibr the public’s wellbre felt by imposing a deterrent sen- 
tence. 

Where is the outcry l’rom the public? Where is the con- 
cern for those who understand the “game”? Sadly the vic- 
tim is only a 16 year old girl. She obviously does not war- 
rant an outcry nor any concern. Surely, the time has come 
l’or the Law Society as a body to become concerned. Clearly 
the law requires urgent change to prevent ;I recurrence of 
this blunder. The time has come when the only prevention 
is to call ;I halt to the “game”. 

I am unaware of the particular indecent language used 
by Maryanne. One would think that the most awful 
language would rhyme with duck, muck or even ruck. 
Strange. is it not, that by the simple transfixing of one let- 
ter in these words that you can be eligible for a prison sen- 
tence? And yet, the law has it so. I believe that the law is a 
Farce. I believe that the Law Society has sullicient authority 
as a body to ensure that this farce is stopped. I call on the 
Society to make ;I stand and call Ibr at least the abolition ol 
imprisonment as part of the penalty. though to be sure and 
to be consistent, the eventual aim should be t’or removal of 
the offence lion1 the statute book. 

Unless urgent and positive action is taken by someone 
in authority, there is always the risk of more Maryannes - 
at least while the purticulnr .judicial ollicers involved in this 
debacle remain lixed to their judicial seats. 

Yours l’aithl‘ully. 

P J Lynch 
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INDUSTRIAL JURISDICTION 
A COMPLEX HIERARCHY OF COURTS 

PART II 

By PROFESSOR ALEXANDER SZAKATS 

An exatnitlatiotl of’ the role of’ the Arbitration Court ad other tribmals itr relatiotl to 
the Mmtt~ial J&diirtion Q) the Courts. 

111 SPECIAL INDUSTRIAL TRIBUNALS 

1 Is there a need for specialised tribunals? 
Although the Arbitration Court is the 

central industrial tribunal with jurisdiction ex- 
tending from wage fixing to various purely 
judicial functions, the legislature considered it 
desirable to establish specific tribunals in 
respect of certain key industries. The most im- 
portant ones are the Waterfront Industry Tri- 
bunal, the Aircrew Industrial Tribunal and the 
Agricultural Tribunal. The chief role of these 
bodies is the determination of wages and work- 
ing conditions, though some of them have addi- 
tional powers to adjudicate disputes of rights. 

The special tribunals are interconnected 
with the Arbitration Court in that a Judge of 
that Court presides over them. The purpose of 
this arrangement, without doubt, is to ensure a 
common trend in wage settlement by prevent- 
ing obvious inconsistencies while still giving 
due weight to relativity considerations. The 
presence of a Judge purports automatically to 
be a balancing factor. 

In view of the interrelation the question can 
be posed: is it necessary to have special tri- 
bunals? The obvious argument against them is 
that they in effect already form an integral part 
of the Arbitration Court; they are merely divi- 
sions of that Court with members who have 
specialised knowledge in the industry con- 
cerned. If this is so the fact should be 
acknowledged by calling them particular divi- 
sions of the Court. Such an amendment, 
however, would not change anything but the 
name, and there seems to be no valid reason to 
destroy the tribunals’ identity. Their particular 

lo3 Aircrew Industrial Tribunal Act 1971, s 13; 
Argricultural Workers Act 1977, s 2SA; Waterfront Indus- 
try Act 1976, s 5. 

functions significantly differ despite 
similarities in constitution and procedure. 
Furthermore, notwithstanding the presence of 
a Judge, the question whether they are subordi- 
nate to, or coordinate with, the Arbitration 
Court cannot be easily determined. It is not in- 
conceivable that the industries affected would 
resist any attempt to abolish separate tribunals. 

A common feature of all three Tribunals is 
that they are all commissions of inquiry under 
the Commissions of Inquiry Act 1908, but they 
refer disputed points of law to the Court of Ap- 
peal, and not to the High Court.‘“-’ 

A brief examination of each of the three 
Tribunals appears desirable and follows. 

2 The Waterfront Industry Tribunal 
In historical order the first special tribunal 

is the Waterfront Industry Tribunal. After the 
crippling stoppage on the waterfront in 1951 
the Kennedy commission recommended the 
creation of separate agencies for the adminis- 
tration of the industry and settlement of dis- 
putes.lo4 

Besides the Judge of the Arbitration Court 
as Chairman, the Tribunal consists of one 
employers’ and one workers’ representative. 
The chief function of the Tribunal is to make 
principal orders settling grades of wages and 
conditions of employment. In addition to 
general principal orders the Tribunal also 
makes suplementary principal orders for each 
port. Terms agreed by the parties can be incor- 
porated in the order without hearing but the 
Tribunal may refer back any agreement to the 

lo4 Report qf rlw Royal Cmntnission qf’ Inquiry into the 
Waret:/ront Itttltrs~ry, Chairman, Sir Robert Kennedy. Govt 
Printer, Wellington, 1952. 
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parties with directions. The Tribunal also acts 
as an appeal and supervisory authority in mat- 
ters concerning the waterfront industry. It 
takes appeals from decisions of port concilia- 
tion committees and of the Waterfront Indus- 
try Commission relating to amenities, the 
register of employers, or orders of the Commis- 
sion imposing levies or charges. Its functions 
also include: deciding disputes within the 
waterfront industry; controlling and directing 
the activities of port conciliation committees; 
and investigating any matter which in its opi- 
nion is likely to cause delays to work within the 
industry. It also determines demarcation dis- 
putes on the waterfront.10s 

Principal orders fulfil the same role as 
awards in the industry at large, and they may be 
made either on the Tribunal’s own motion or 

on the application of any association or 
employer. An order prescribes the conditions 
and terms of employment, including provisions 
for holidays, long service leave, sick leave, 
retirement, redundancy and a guaranteed 
minimum payment. It may fix remuneration 
on a tonnage, or unit, or other basis under an 
incentive contract system or in any other 
system of payment by results; it may prescribe 
the classes of work to be performed by a union 
or section of a union of workers and to be car- 
ried out by any employer or employers’ 
organisation within the industry; in addition it 
may include any other matter that the Arbitra- 
tion Court is empowered to insert in an award. 
The order binds all persons, employers and 
workers, regardless of whether or not they are 
members of their respective organisations.‘06 

Ioi Waterfront lndustrv Act 1976. ss 5-8. 14-24; in Willrir~ 
arrri Davies Comr Cb Lid 18 Mw Zealand Lubourers. PIG IL/W 

‘Oh Ibid, 15-17, 21; t’ort Chabners Waie:fiant Workers IUW v 
New Zealatrcf Harbonr Board Employees’ IUW [1973] 2 

(1978) Arb Ct 107, the Arbitrntion Court held that the op- NZLR 504 (CA); Awk/arx/ MariOme Cargo Workers IU W v 
propriate Tribun:ll wils the Waterfront Industry Tribunal Wate@otrr I~rt/us~~:v Tribmal and Another [ 19591 NZLR 
;Ind declined jurisdiction. 1161. 
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The Tribunal has power to interpret, 
amend, consolidate and enforce its principal or- 
ders and impose penalties for offences. In this 
respect it has the same power as the Arbitration 
Court and the relevant provisions of the IR Act 
apply with necessary modificationslO 

Applications to the Tribunal for a principal 
or other order must be lodged with the Chair- 
man of the Port Conciliation Committee, but if 
there is no such committee they may be lodged 
direct with the Tribunal.ro8 A conciliation com- 
mittee consists of equal representatives of 
employers and workers with an independent 
chairman appointed by the Minister of Labour 
and its function is assisting the parties to reach 
an agreement.ro9 When no progress can be 
made, upon receipt of a report from the com- 
mittee the Tribunal takes over the proceedings. 

Exercising its power. and functions the Tri- 
bunal must observe certain guidelines and have 
regard to the latest general order increasing or 
reducing rates of remuneration made by the 
Arbitration Court. In the present situation, 
after the repeal of the General Wage Orders 
Act, this provision must be interpreted as refer- 
ring to the latest Government regulation adjust- 
ing wages. Lastly, the Tribunal must have 
regard to such other considerations as the Ar- 
bitration Court for the time being is required to 
take into account in making or amending an 
award and such other considerations as the Tri- 
bunal deems relevant.rrO 

The nature of the Tribunal’s jurisdiction 
can be described as primarily legislative by issu- 
ing principal orders but with some judicial ele- 
ment in it in interpreting and enforcing the or- 
ders. 

3 The Aircrew Industrial Tribunal 
The Aircrew Industrial Tribunal, as origi- 

nally constituted in 1971, consisted of one per- 
son only, but in 1977 it was restructured into a 
three-person Tribunal under the chairmanship 
of an Arbitration Court Judge. The two mem- 
bers as usual represent the employers and 
aircrew officers respective1y.r” 

The functions of the Tribunal are (a) to 
assist the prevention or settlement of industrial 
questions; (b) to consider and determine in- 
dustrial questions so far as the conditions of 

lo7 Waterfront Industry Act 1976, ss 16, 17, 50 and 51. 
IoR Ibid, s 18(l) and (2); Union SS Co c$NZ Lid v Board q/ 
Commissioners and Another (1961) 10 MCD 80. 
lo9 Ibid. 41-43, also ss 22-24. 
Ilo 1bid.s 14; see Mazengarb, paras 1300-1313. 
III Aircrew Industrial Tribunal Act 1971 (as amended in 

employment concerned relate to the employ- 
ment of aircrew officers by an airline employer; 
and (c) to prevent or settle by conciliation or 
arbitration industrial questions.“* 

“Industrial question” is a new concept, not 
the same as industrial matter or industrial dis- 
pute in the Industrial Relations Act. It means a 
dispute or question relating to conditions of 
employment of aircrew officers that cannot be 
resolved by informal proceedings and includes 
(a) a threatened or probable dispute; (b) part of 
a dispute; (c) a dispute so far as it relates to a 
matter in dispute; and (d) a question arising in 
relation to a dispute.‘r3 

The main function of the Tribunal is to set a 
salary scale for each occupational group which 
must (a) enable airline employers to recruit and 
retain efficient staff; (b) take account of special 
responsibilities and conditions applicable; and 
(c) be fair to employers and aircrew officers as 
well as users of passenger and freight ser- 
vicesIr 

The Tribunal may (a) direct a person to at- 
tend before it for the purpose of preventing or 
settling an industrial question; (b) appoint a 
conciliation council to discuss and negotiate a 
question; and (c) if conciliation is unsuccessful, 
to hear and determine the question.‘ls 

The conciliation council will be formed by 
the Tribunal and will consist of a chairman and 
an equal number of persons nominated by the 
parties. If there is a settlement it must be 
unanimous.‘16 

The award of the Tribunal must specify (a) 
the parties on which it is binding; (b) the oc- 
cupational group or groups of aircrew officers 
to which it relates; (c) its date of commence- 
ment and currency; and (d) any other matter 
required to be included. Its terms need not 
necessarily be restricted to the specific relief 
claimed or demands made but may include any 
matter which the Tribunal thinks necessary or 
expedient. It may not contain, however, provi- 
sions inconsistent with any statute, and has to 
clearly state what must be or must not be done 
by the parties. The award binds: 

(a) The unions and persons specified in 
the award or to whom the Tribunal 
extends it; 

1977), ss 6-8. 
‘I2 Ibid, s 19(l). 
‘I3 Ibid, s 2. 
‘I4 Ibid, s 19(2). 
‘I’ Ibid. ss 24, 25-34. 
‘lh Ibid, ss 25. 26, 29 and 30. 
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(b) All members of the union bound by 
the award; 

(c) Any successor to, assignee or 
transmittee of, the business of the 
employer including the corporation 
that has taken over the business of 
the airline employer that was bound 
by the award. 

The award cannot be extended beyond the 
parties to the proceedings, except to a union, 
person or class of persons whose interests are 
substantially the same as those of the parties.“’ 

The Tribunal may set aside or vary any 
terms of the award after consultation with the 
parties, and in order to remove ambiguity or 
uncertainty it has power of interpreting its own 
award.ii8 Enforcement proceedings, however, 
must be referred to the Arbitration Court.rry 

4 The Agricultural Tribunal 
Until 1977 wages and conditions of work 

for agricultural workers were determined by 
regulations issued under the Agricultural 
Workers Act 1962. The Agricultural Workers 
Act 1977 has replaced that method with a con- 
ciliation and arbitration procedure and for this 
purpose has set up the Agricultural Tribunal 
with a tripartite structure more complex than 
that of the Arbitration Court. The Tribunal 
comprises the President, who is a Judge of the 
Arbitration Court, one employers’ and one 
workers’ nominee.i20 As there are seven 
different classes of agricultural work repre- 
sented by seven employers’ organisations and 
three workers’ organisations, in a dispute con- 
cerning a particular category of work, the 
nominees of the relevant organisations have to 
sit as members. The organisations must be 
registered under the Act to have the right of 
representation. Besides the recognised catego- 
ries set out in the First Schedule to the Act the 
President, on the application of an organisation 
.of employers or an organisation of workers 
may declare any further class of work to be a 
recognised category. ‘*I “Agriculture” has an ex- 
tended meaning and it includes, besides 
agriculture in the strict sense, also the keeping 
and care of animals, horticultural, pastoral, 
silvicultural, flaxmilling, bushworking and 

I” ibid, ss 37-40. 
‘Ix Ibid, s 43. 
“‘I 1bid.s 46; see .Max~r~.ual.b. paras 1000-1004. 
12’1 Agricultural Workers Act 1977, s 17; see Judith Reid, 
“The Agricultural Workers Act 1977” (1978) 8 NZULR 
‘3s. 

sawmilling work.i22 
The usual three-stage procedure of settling a 

dispute of interest is to be followed. If the dis- 
pute is not settled any party may apply to the 
presiding Judge to set up a conciliation council. 
The council will comprise a conciliator as chair- 
man and not more than four members on each 
side nominated by the agricultural organisa- 
tions concerned. Where no settlement is 
reached the dispute may be referred to the Tri- 
bunal.i23 Both the Tribunal and a council when 
considering the dispute must have regard to the 
seasonal and climatic conditions and all the 
particular characteristics of the work carried 
out by the class of workers concerned.i24 

The Tribunal has full power to make awards 
in relation to different classes of agricultural 
work, and thereby it performs a specific deleg- 
ated legislative function. Curiously, however, 
its judicial authority is very restricted. It has no 
power to interpret its own awards. If the con- 
struction of an award cannot be settled volun- 
tarily through a dispute of rights procedure by a 
committee consisting of equal numbers of 
members representing the parties the matter 
must be referred to the Arbitration Court.r25 In 
view of the fact that the chairman of the Tri- 
bunal is a Judge of that Court it would be 
reasonable to presume that with the assistance 
of the members who have special knowledge in 
the particular category of agriculture to which 
the award relates a more satisfactory interpreta- 
tion could be reached than by the Arbitration 
Court. The reason behind this strange arrange- 
ment obviously is that the provision as origi- 
nally enacted referred to the Industrial Court 
and when the Arbitration Court was restruc- 
tured nominating a Judge of it as chairman of 
the special tribunals, the word “Industrial” was 
simply changed, but further implications were 
overlooked. 

Likewise, the Tribunal lacks power to deal 
with offences. In matters relating to discrimina- 
tion on the ground of union membership or 
non-membership and contempt or obstruction 
of the Tribunal the Arbitration Court has penal 
jurisdiction as if it were dealing with them 
under the IR Act.r26 Offences in respect of ac- 
commodation, safety, health, welfare and not 

I*’ Ibid, ss 10-16. 
I** Ibid, s 2. 
‘*I Ibid, ss 28-31. 
I*’ Ibid, s 33(3). 
I*5 Ibid, s 29(b) (ii) and (d). 
12h Ibid. ss 37. 41. 42 and 43. 
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The Higher Salaries Commission is con- keeping a wages and holiday book will be dealt 
with by District Courts in a summary way.]*’ 
This distinction clearly follows the different 
provisions of the IR Act and the Factories Act 
1946 respectively. 

The Arbitration Court has also retained ex- 
clusive jurisdiction in proceedings arising from 
personal grievance, victimisation and recovery 
of wages. The relevant provisions of the 
Agricultural Workers Act on these matters are 
b,a,s,$,“n the corresponding sections of the IR 

cerned with the salaries of members of Parlia- 
ment, certain executive ,officers of statutory 
corporations, public bodies, local authorities, 
Hospital Boards and University teachers.‘)O 

5 Various tribunals and authorities settling 
employment disputes 
A number of further tribunals and 

authorities exist, mainly in the public sector, 
for the purpose of settling disputes connected 
with employment. They will receive a brief 
reference only. 

At this juncture the Equal Opportunities 
Tribunal must be briefly mentioned.i3’ It has 
nothing to do with collective wage settlement, 
but with proceedings brought. by the Human 
Rights Commission on .behalf of a person or 
class of persons who suffered discrimination in 
employment by reason of sex, marital status, 
religious or ethical belief, or colour, race or 
ethnic or national origin. Where the Commis- 
sion is unable to arrange a settlement between 
the parties, the Equal Opportunities Tribunal 
will be the proper forum.i3* 

The Public Sector Tribunal, the Govern- 
ment Service Tribunal, the Government Rail- 
ways Industrial Tribunal, the Hospital Service 
Tribunal, the Post Office Staff Tribunal and 
Police Staff Tribunali29 all have as their chair- 
man a Judge of the Arbitration Court. An inter- 
connection between the public and private sec- 
tors is intended to be maintained by this ar- 
rangement so that rates of remuneration and 
conditions of work may be kept in balance. 

The Tribunal, in contradistinction to wage 
fixing tribunals, function’s as a judicial body, 
though it is deemed to be a Commission of In- 
quiry. It must act according to equity, good con- 
science and the substantial merit of the case as 
regard to technicalities. A case can be stated for 
the opinion of, and dissatisfied parties may ap- 
peal to, the High Court, the decision of which 
will be fina1.i33 

The jurisdiction of the Arbitration Court in 
complaints against trade unions when dis- 
crimination is alleged on other than statutory 
grounds, has already been referred to.i3J 

IV DISTRICT COURTS 

1 Magistrates’ Courts reborn 
As from 1 April 1980 the newly constituted 

District Courts13S have taken over the functions 
of the former Magistrates’ Courts. The restruc- 
turing is based on the recommendations of the 
Royal Commission on Courts and is imple- 
mented by the District Courts Amendment Act 
1979 which has renamed and amended the 
Magistrates Courts Act 1947. The amending 
statute does not merely change the name into a 
more impressive one, but has generally raised 
the status of the Court and extended its juris- 

I*’ Ibid, ss 48, 56, 57 and 59. 
12x ibid, ss 39.40 and 44; see Mazengarb, paras 1100-1259. 
‘2V State Services Conditions of Employment Act 1977, ss 
37-41 and 49-S5; Post Oflice Act 1959, ss 199-202 and 205; 
the Police Act 1958, ss 67. 68 and 81. 
I30 Higher Salaries Commission Act 1977. 
I” Human Rirhts Commission Act 1977. ss 45-66 
‘3* Ibid. s 38; see also ss 15-22 and 34-44, Race Relations 
Act 1971. s 5. 

In industrial matters, or perhaps more cor- 
rectly, in disputes touching or concerning mat- 
ters connected with industry and employment, 
specific jurisdiction is granted partly by the IR 
Act itself and partly by other statutes which 
regulate certain aspects of industry. It goes 
without saying that District Courts as ordinary 
Courts of law exercise a purely judicial jurisdic- 
tion, as distinct from legislative, adjudicating 
civil or criminal actions between parties. 

13) Ibid, ss 51. 53. 62 and 63. 
IjJ See Part I1 4(5), ante. 
w The term “District Court” will bc used, cxccpt when 
rel’ercnce is to an actual decision by the lbrmer Magi+ 
trates’ Court. 
Ix District Courts Amcndmcnt Act 1979, sis 9, IO and 13; 
the monetary limit in civil actions in general is now 
$I 2,000. 
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2 Delegation from the Arbitration Court 
Section 49 (1) of the IR Act provides that 

the Arbitration Court may delegate to a District 
Court any of its powers or functions by order 
under its seal or in such other manner as it 
thinks fit. The section refers to proceedings for 
breach of an award or collective agreement and 
expressly includes the power to deal with any 
offence within the Arbitration Court’s jurisdic- 
tion under the Act. Functions in disputes of in- 
terest are not specifically excluded, but from 
the wording of the section it seems implicit that 
matters delegated should remain within the 
judicial function. 

A District Judge acting on the delegated 
authority in any judgment will add to his sig- 
nature the words “acting as a duly appointed 
delegate of the Arbitration Court” or words to 
that effect. Any such judgment should be liled 
with the Registrar of the Arbitration Court.13’ 

Any person directly affected by any deci- 
sion of the District Court acting under deleg- 
ated authority may, within such time and in 
such manner as may be prescribed, appeal to 
the Arbitration Court. The Arbitration Court in 
such circumstances will deal with the matter as 
if an order of delegation had not been made.r3X 

A District Court when acting under a 
delegation is not bound by the ordinary rules of 
evidence, but may take into consideration any 
matter which would have influenced the Ar- 
bitration Court in making awards or appren- 
ticeship orders: Re Northem Industrial District 
Furrtiture Trade Apprenticeship Otder.‘3y In 
general when exercising delegated authority a 
District Court should follow relevant decisions 
of the Arbitration Court, but when it exercises 
independent jurisdiction, such as in a common 
law action for recovery of wages which may de- 
pend on the construction of the relevant award, 
it is not bound by existing judgments.r‘+O The 
Supreme Court added that in the case of an in, 
dependent jurisdiction the Magistrate should 
treat previous decisions of the Arbitration 
Court as highly persuasive to preserve unifor- 
mity in the interpretation of any particular 
award or collective agreement.rJ1 

‘j’ IR Act, s 49(4) 
‘3X Ibid. s 49(3) and (6). 
‘jv (1939) BA 95: it can be argued that the making ol‘an ap- 
prenticeship order is dele&ition of legislative authority. 
IJo ScotI v Etnpiw t’unfit~.~ mid Box Vtawli/ac./lwit7,q Co Ltcl 

(1942) 2 MCI> 307; New Zealatttl Harbottr Boorcl Etttplo~vc~es 
IUW s Lv/f~lton Harboltr Board (1942) 2 MCD 449. 
Id’ Thot&s Borhwich & Sons (Australasia) Ltrl v Haeta 
[I9651 NZLR 957. 
Ia See Part II 4(3), ante. 

3 Civil penalties and criminal fines 
As mentioned earlier the amended s 147 of 

the IR Act vests direct power in District Courts 
to act in certain penalty actionsi4* Where a sec- 
tion of the Act provides for summary convic- 
tion for an offence without reference to the Ar- 
bitration Court the District Courts have prim- 
ary jurisdiction under the Summary Proceed- 
ings Act 1957, but where a penalty is prescribed 
for a breach they can proceed only on delega- 
tion. Noncompliance with prohibitions in 
respect of certain strikes and lockouts in essen- 
tial industries, and specifically in export 
slaughterhouses as well as during conciliation 
or award proceedings was made a summary of- 
fence by an amendment to the IR Act in 1976 
in order that District Courts could deal with the 
increasing number of unjustified industrial 
stoppages. The prosecution of hundreds of 
workers, however, turned out to be an embar- 
rassing experience and the Labour Department 
decided to withdraw the charges.r”3 

Following the recommendations of the 
Dunlop ReportrJ4 all further prosecutions 
pending against striking workers were discon- 
tinued and the relevant sections amended by 
substituting the phrases “commits an offence”, 
“charged with “, “on summary conviction”, and 
“fine” with “alleged to be in default”, “breach 
of this section”, and “penalty”. The substance 
of the provisions has remained unchanged, and 
the original amounts of fines will now be im- 
posed as penalties. One can doubt whether a 
worker who is ordered to pay a penalty would 
see much difference between criminal proceed- 
ings and a civil action for breach. To preserve 
the jurisdiction of District Courts in respect of 
the decriminalised breaches s 147 had to be 
amended. 

It can be argued that a civil prosecution 
allows more flexibility and is easier to with- 
draw if political and social considerations so 
warrant. Furthermore, the absence of the crim- 
inal stigma may, though not necessarily, signify 
a difference to the persons subjected to the pro- 
cedure.14s 

“j IR Act, ss 81, I25 and 125A: the Ocean Beach Freezing 
Works prosecution in respect of 192 informations relating 
to offences under s l25A ol’the IR Act were withdrawn on 
21 September 1978; see P R Craig. P~J/IV Provisions in In- 
dustrial Relations. LLB Hons thesis, University of Otago 
1979, esp ch V. 
“’ Sir William Dunlop, The Applications of’ Pma/t.v Provt- 
siotts itr die ltthstrial Rdatiotts Act, 1978. 
I” On unjustilied industrial actions in general see 
I4axqarb.paros 123-128E. 
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4 Sundry jurisdiction under other statutes 
District Courts are given independent sum- 

mary jurisdiction in respect of offences under 
the following industrial statutes: 

Factories Act 1946 
Shops and Offices Act 1955 
Machinery Act 1950 
Construction Act 1959 
Bush Workers Act 1945 
Boilers, Lifts and Cranes Act 1950 
Minimum Wages Act 1945 
Wages Protection Act 1964 
Equal Pay Act 1972 
Remuneration Act 1979 
rF7tng Industry (Union Coverage) Act 

Under the Annual Holidays Act 1944 
penalties for offencs against the Act may be 
recovered by the Inspector of Factories in the 
same manner as a penalty for a breach of an 
award and the provisions of the IR Act will ap- 
ply with the necessary modifications. This 
would indicate that primarily the Arbitration 
Court has jurisdiction.146 

Specific civil jurisdiction has been confer- 
red on District Courts by the Wages Protection 
Act 1964 for recovery of wages paid otherwise 
than in money,i47 and by the Annual Holidays 
Act for recovery of unpaid holiday pay.‘4X 
Strictly speaking only the first mentioned 
statute names District Courts, the other one 
refers to “civil proceedings”. As the jurisdic- 
tion of the District Courts in monetary civil ac- 
tions has been raised to the limit of $12,000, 

IJh Annual Holidays Act 1944, s 13. 
IJ7 Wages Protection Act 1964, s 4(2). 
IJx Annual Holidays Act 1944, s 14. 
Id9 See note 136, ante. 
“” Equal Pay Act 1972, s 14(3); see Part II 4(4), ante. 

from $3,000, there can be little doubt that most 
claims will be lodged with District Courts.lJy 

When an equal pay claim is commenced in 
a District Court appeal lies not to the High 
Court but to the Arbitration Court.“” 

Pursuant to the Factories Act District 
Courts act in a kind of appeal capacity against 
safety requisitions and refusal or cancellation 
of factory registration by a Factory lnspec- 
tor i5i 

‘Where an apprentice misconducts himself, 
the employer may suspend him and apply to 
the local apprenticeship committee for leave to 
discharge. Against the decision pf the commit- 
tee appeal lies to the District Court. If it finds in 
favour of the apprentice an amount may be 
granted to him as damages.i’2 

In the case of its ordinary civil jurisdiction 
damages claims for wrongful dismissal have al- 
ways been heard by District Courts. It is 
foreseeable that as a result of the increased 
monetary limit in the future only a small per- 
centage of common law actions arising out of 
employment will be started in the High Court. 
The District Court, of course, must stay within 
the same narrow principles in granting 
damages which bind the High Court, and is not 
at liberty to take notice of the more generous 
compensation provisions of the IR Act. The 
unsatisfactory results of this gap developed bet- 
ween remedies for wrongful and for unjustified 
dismissal have already been mentioned and 
will be discussed in more detail later in this 
essay.is3 

Ii’ Factories Act 1946. ss 83 and 84; Tl~otnus v Insp~uor of’ 
Factories (1950) 7 MCD 48; Charles Bailey and S&s Ltrl v 
Inspector of Factork (I 950) 45 MCR 138. 
“2-Apprehices Act 1948, s 38 
IT3 Part II 4(4) and Part V 3. 


