
THE NEW ZEALAND 

21 December No 15 1981 

EDITORIAL 

JUDGES AND LAWYElRS AT RISK 

In New Zealand, as in most developed countries, the 
legal profession enjoys a relatively high level of 
remuneration, job satisfaction and social status, in 
return for hard work and considerable respon- 
sibilities. So far as it goes this may be true also of 
most so-called Third World countries. But in a num- 
ber of those countries there is a further and sinister 
dimension. This can be seen in the two reports dated 
30 October 1980 of the Centre for Independence of 
Judges and Lawyers - an offshoot of the Interna- 
tional Commission of Jurists. 

The first report describes the fate which over- 
took the elected members of the Egyptian Council of 
Advocates on account of certain criticisms they had 
voiced of government policy while abroad. On 
publication of the report of a commission set up by 
the government, the Egyptian parliament dissolved 
the Council of Advocates on 22 July 198 1 and sub- 
sequently appointed a fresh Council. There have 
followed a number of arrests of former members of 
the Bar in Egypt, under a recent law which estab- 
lishes a separate system of Courts to try such crimes 
as “propagation of whatever implies denial of 
heavenly religion” and “publishing or broadcasting 
abroad . . if this is bound to harm any of the coun- 
try’s national interests”. This last provision has a 
familiar ring, being not dissimilar to cl 52 in our 
Public Information Bill, on which Philip Joseph 
comments in his article at p 534 of this issue. 

The second report describes the continuing 
wave of assassinations of Judges and lawyers in 
Guatemala. From January 1980 to July 198 1 forty- 
seven Judges, lawyers and law professors were 
assassinated there. The report states, “There is con- 
siderable circumstantial evidence that these killings 

are related to the professional activities of the vic- 
tims, and that the security forces at least tolerate 
them. In many cases the assassinated attorneys have 
been representatives of trade unions, peasant groups 
or a national university and its legal aid service. In 
one previously reported instance the assassins at- 
tributed the murder of a lawyer to his defence of a 
political prisoner; in another the assassination of a 
Judge hearing a sensitive case was followed, a few 
days later, by that of the Judge assigned to replace 
him. The method of killing is identical in an over- 
whelming majority of cases. The killings normally 
occur in daylight, often in heavily populated areas. 
No case has been reported in which the responsible 
parties have been brought to justice, or where an at- 
tempted murder has been frustrated by police, even 
where death threats have been reported to them, or 
where the assassination was preceded by an unsuc- 
cessful attempt.” 

The Egyptian experience represents an early 
stage, and the horrors in Guatemala an advanced 
stage, of the illness which aftlicts a state when the 
professional independence of Judges and lawyers 
begins to be curtailed in order to conform to the “na- 
tional interest” as interpreted by the government of 
the day. Some consider a very early symptom to be 
discernible when Cabinet ministers are seen (as they 
have been lately in New Zealand) to criticise deci- 
sions of the Courts in cases arising from unsuc- 
cessful prosecutions of individuals whose actions 
have challenged some aspect of government policy. 

The happenings in Egypt and Guatemala are but 
two examples of the way in which, in authoritarian 
states of all political complexions, courageous law- 
yers are at a serious risk. The latest report of the In- 
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&national Commission of Jurists lists a totai of 
twenty-two different countries from which the 
Commission received, between 1977 and 1980, re- 
ports of harassment or persecution of lawyers. It is 
easy from our safe, remote and prosperous vantage 
point to dismiss these phenomena as no concern of 
ours. But curbs on professional and judicial inde- 
pendence anywhere not only provide us with cau- 
tionary lessons for our own society but tend to 
weaken one of the great bulwarks against tyranny, 
and thus in a real sense affect all of us. 

Some may say there is nothing effectual we can 
do. The reply is that we can write to the authorities 
concerned and/or urge our local Law Societies to do 
so. The experience of Amnesty International in 
respect of prisoners of conscience has been that, 
while positive responses to individual letters are 
rare, the cumulative effect of pleas from many coun- 
tries, in particular letters from persons or bodies 
representing the same profession as the prisoner, 
does from time to time bring about the release of vic- 
tims. 

The International Commission of Jurists has a 
New Zealand section which, while publicising over- 
seas developments, devotes most of its energies to 
local issues. Anyone seeking further information, 
either about the cases mentioned above or about the 
section’s general work, should write to its secretary 
Mr T J Broadmore, PO Box 993, Wellington. 

Mortgagee’s Sales - A Caveat in the 
Works 
The upsurge in mortgagee’s sales in the past few 

years has caused a latent problem to assume the pro- 
portions of a major worry for practitioners who act 
for such mortgagees. In many cases the title is found 
to be encumbered with a caveat. The caveat 
generally protects no more than a subsequent 
unregistered mortgage. The trouble arises from the 
fact that, while a subsequent registered mortgage is 
simply overreached, under s 105 of the Land 
Transfer Act 1952, on the sale by the prior 
mortgagee, and hence no impediment arises when 
the transfer is lodged for registration, the High Court 
has held in more than one case recently that s 14 1 
prevents the District Land Registrar from registering 
a transfer even by a prior mortgagee exercising his 
power of sale, so long as there is a caveat on the title. 

A very recent High Court case shows the extent 
to which a registered mortgagee can be penalised. 
The mortgagee bought in at the morgagee’s sale, but 
could not register the transfer because of a caveat. 
The interest which the caveat purported to protect 
was a simple loan, claimed by the caveator’s counsel 

526 

to be an equitable interest in land. Though the Court 
had little difficulty in finding against the caveator, 
the whole exercise cost the mortgagee dear in both 
time and money. 

This obvious anomaly has been the subject of 
consideration by the Property Law and Equity 
Reform Committee, whose report entitled “Report 
upon the Effect of a Caveat on a Mortgagee’s Power 
of Sale” has recently been published. 

After considering the position in certain other 
jurisdictions where the Torrens system applies, the 
Committee has recommended a short Bill which 
would amend s 141 by enlarging subs (3) to provide 
that a transfer registered pursuant to a mortgagee’s 
power of sale may be registered despite the existence 
on the title of a caveat, so long as the caveat was 
lodged after registration of the mortgage, unless the 
Registrar is satisfied from the particulars in the 
caveat that the estate or interest claimed by the 
caveator would, if registered under the Act, have 
priority over the mortgage or otherwise affect the 
estate or interest of the mortgagee under the 
mortgage. 

The Commitee was at pains to preserve the 
rights of those whose caveats protected interest 
other than unregistered puisne mortgages. It also 
considered whether notices pursuant to the 
Matrimonial Property Act 1977, which under 
s 42(3) of that Act are deemed to have the effect of 
caveats, should similarly be overreached under the 
proposed legislation. Not without hesitation they 
came down on the side of preserving, even against a 
selling mortgagee, the effectiveness of the 
Matrimonial Property Act notices. This is an aspect 
which will no doubt be fully canvassed when the 
draft Bill reaches Parliament. 

Simpler Drafting 
At the Triennial Conference last Easter one of 

the most noteworthy papers was that presented by 
Mr I L McKay entitled “Intelligible Drafting”. It was 
one of the four papers selected by the Conference 
Committee for inclusion in the booklet sent to all 
members of the profession and was the subject of 
one of the video-taped panel discussions screened on 
TV 1 last July. It is for that reason only that it has not 
been re-published in this Journal. 

More recently publicity has been given to an ar- 
ticle in the Consumer’s Institute monthly periodical 
which strongly criticised the prolixity and obscurity 
of many legal documents in common use today. 

While the reaction of layman to this criticism 
has been predictably supportive, it is clear that a 
great many lawyers are also troubled by the poor 
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public relations which the present situation engen- 
ders. 

If reform comes in this field it can come only 
from within the profession. An opportunity to take a 
first step in this direction seems to have been missed 
when the Auckland District Law Society’s revised 
draft form of Agreement for Sale and Purchase was 
prepared. Whatever its substantive merits, no one 
could claim that it is readily understandable by even 
an intelligent and literate layman. 

In order to try and provide a forum for those 
laywers who have a positive concern for reform in 

this area, space will be provided in the Journal from 
next year onwards in which we shall be happy to 
publish any useable examples that readers may care 
to send us of what they regard as effective simplified 
drafting which they have either prepared them- 
selves or encountered. In case this produces few en- 
tries, space will also be given to examples of particu- 
larly clumsy and obscure drafting, so long as these 
are accompanied by the sender’s suggestion for 
reform. 

PETER HAIG 

THE LAW SOCIETY’S COAT OF ARMS 

The New Zealand Law Society has provided the 
following note on the Coat of Arms which is 
featured on our front cover. It is reported that the 
choice of the succinct English motto owed much to 
the advocacy of the late Sir Richard Wild, who was 
a noted opponent of archaic forms. 

On 19 September 1963, at the request of the 
Council of the New Zealand Law Society, the Earl 
Marshal authorised and directed Windsor Herald, of 
the College of Arms, London, to grant and assign a 
Coat of Arms, cross and supporters to the Society. 
The Letters Patent, now displayed in the Society’s 
Council room, were signed on 4 August 1965 by 
three Kings of Arms - Anthony B Wagner, Garter; 
J D Heaton-Armstrong, Clarenceux; and Aubrey J 
Toppin, Norroy Ulster. 

The Arms are described as follows: 

“Azure four Mullets in cross Gules timbriated 
Argent in base two Barrulets wavy and on a 
Chief Argent an open Book proper bound Gules 

edged and clasped Or between two Quill Pens 
erect proper. And for the Crest on a Wreath of 
the Colours Perched on two Books bound Gules 
edged and garnished Or an Owl proper holding 
with the dexter claw an Antique Lamp Or 
enflamed Gules. Supporters: On either side a 
representation of a Maori Carving of a Manaia 
Murrey eyed Azure upon a Compartment of a 
Maori Carved Pane1 proper.” 

The stars represent the Constellation of the 
Southern Cross as in the first quarter of the Arms of 
New Zealand. The open book and quill pens are 
symbolic of the Society as a learned one; the twin 
wavy bars represent the ocean. The crest depicts the 
Owl of Wisdom holding the Lamp of Truth and the 
books on which it is perched Statute Law and Com- 
mon Law. The Manaia symbolises the spirit; repre- 
sented as a pair, each is slightly different from and 
the opposite of the other signifying, for example, 
right and wrong, justice and injustice. 
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THE LEGAL POSITION OF ASSESSORS AND LOSS 
ADJUSTERS 

BYJKMAXTONandAA TARR 

2: PRIVILEGE FOR THEIR REPORTS 

This concludes the article of which the first part appeared in the November issue 

3. Privilege in relation to Assessors’ Re- 
ports 
The report of the Law Reform Committee on 

“Professional Privilege in the Law of Evidence”, in 
March 1977, stated on p 1: 

“Privilege in the law of evidence is the right to 
refuse to disclose in Court, or to allow another 
person to disclose in Court, evidence otherwise 
admissible that is relevant to the matter in issue. 
It arises out of the conflict between the need to 
preserve confidence on the one hand, and the 
need to ascertain the truth on the other.” 

Privilege from disclosure creates an exceptional 
position in the law since the general evidential rule 
demands that “all relevant evidence should be ad- 
duced to the Court”. 21 As such, privilege is an area 
closely controlled by the Courts and abounding with 
policy considerations. A discussion, therefore, of 
not only relevant cases but also pertinent policy 
deliberations is required. 

Of the several heads of privilege recognised by 
common law and statute29 there are three which, it 
is submitted, might provide some protection to the 
reports of insurance assessors. These are: legal pro- 
fessional privilege, “without prejudice” negotia- 
tions, and privilege based on “public interest” 
grounds. 

Legal professional privilege 

The Rule 
The ambit of legal professional privilege, in so 

2* Per Lord Simon of Glaisdale, Waugh v  British Railways 
Bourd[1979]2AllER1169atpl175. 
*9 See for example Cross on Evidence (3rd ed, 1979) 
pp 255-283; Cross and WilkinsOurlinedrhe Law qfEvi- 
dence (5th ed (1980) pp 97-108, and Evidence Amend- 
ment Act (No 2) 1980, ss 29-35. 
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far as it obtains in both civil and criminal cases, may 
be outlined thus: 

(a) Communications passing between a client 
and his legal adviser will be privileged if 
made either to obtain legal advice or with 
reference to litigation, actual, pending or 
contemplated; however, 

(b) Communications passing between a legal 
adviser or client and third parties will be 
privileged only if made for the purpose of 
obtaining information to enable the legal 
adviser to advise about actual, pending or 
contemplated litigation.30 

As Lord Edmund-Davies put it in Waugh v Bri- 
tish Railways Board (supra) at 1181: 

It is for the party refusing disclosure to establish 
his right to refuse. It may well be that in some 
cases where that right has in the past been 
upheld the courts have failed to keep clear the 
distinction between (a) communications bet- 
ween client and legal adviser, and (b) com- 
munications between the client and third par- 
ties, made (as the Law Reform Committee put it) 
“for the purpose of obtaining information to be 
submitted to the client’s professional legal ad- 
visers for the purpose of obtaining advice upon 
pending or contemplated litigation”. In cases 
falling within (a), privilege from disclosure at- 
taches to communications for the purpose of ob- 
taining legal advice and it is immaterial whether 
or not the possibility of litigation were even con- 
templated. . . . But in cases falling within (b) 
the position is quite otherwise. Litigation, ap- 
prehended or actual, is its hallmark. 

In the usual course of a loss assessor’s work, a 
report will be submitted with his investigations to 

‘OSeeCross pp 265273; Crossand Wilkins pp 103-107. 
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his employing insurance company. That company 
will then normally, if it appears warranted, seek 
legal advice. 

The communication of the assessor’s report to 
his insurance company, if it attracts legal profes- 
sional privilege, will attract it under head(b) (above) 
- the insurance company constituting the client 
and the assessor the third party. 

That established, the question which now falls 
to be discussed, from the latter part of head (b), is 
this: If a report comes into existence for any purpose 
other than with a view to litigation, actual, pending 
or contemplated, can privilege be claimed in respect 
of it? 

The Law 1913-33 
The development of the law in this field divides 

into three distinct phases: first, 19 13-l 933; sec- 
ondly, 1959; thirdly, 1976- 1979. 

Three English Court of Appeal decisions handed 
down in the 20 years between 19 13 and 1933 estab- 
lished the general principle that a report (such as an 
assessor’s report) would be privileged if one of its 
purposes (even though subsidiary) was to inform the 
solicitor with a view to litigation contemplated as 
possible or probable. 

The first decision, Birmingham and Midland 
Motor Omnibus Co Ltd v London and North Western 
Railway Co” involved a negligence action. The 
plaintiffs sued the defendant in negligence for hay 
destroyed by fiie at the defendant’s station. The de- 
fendant objected to the production of certain docu- 
ments on the ground that they came into existence in 
order to facilitate its solicitor’s task in respect of the 
contemplated litigation. The Court of Appeal upheld 
the claim for privilege. Vaughan Williams and 
Buckley LIJ took the view that it was not necessary 
that 

“ . . . the affidavit should state that the informa- 
tion was obtained ‘solely’ or ‘merely’ or ‘pri- 
marily’ for the solicitor, if it was obtained for the 
solicitor, in the sense of being procured as 
materials upon which professional advice 
should be taken in proceedings pending or 
threatened, or anticipated.“‘2 

Hamilton W agreed with his brothers on the Bench 
in not inclining toward the view that to attract pri- 

j1 (1913) 109 LT Rep 64. 
I2 Per Buckley W at p 67. 

vilege the documents must have come into existence 
for the sole purpose of submission to legal advisers. 
He, however, considered that to accord privilege to 
documents coming into existence for a multitude of 
purposes only one ofwhich was submission to a legal 
adviser was “unsound in principle and disastrous in 
practice”. 3 3 

It is notable that Hamilton IJ’s views were 
preferred, although not as a matter of decision, 60 
years later by the House of Lords in Alfred Crompton 
Amusement Machines Ltd v Commissioner of 
Customs and Excke (No 2) 1197312 All ER 1169. 

The second relevant Court of Appeal case is 
Ankin v London and North Eastern Railway Co.” A 
passenger, claiming damages for personal injury 
against the defendant railway company, argued that 
he was entitled to inspect, inter alia, communica- 
tions prepared after the accident between officials of 
the defendant company and third parties. The defen- 
dant company claimed legal professional privilege in 
respect of the relevant documents on the ground 
that they were prepared in anticipation of litigation 
and at the request of their solicitor. 

The claim for legal professional privilege was 
upheld. Scrutton W (p 69) approved the defendants’ 
argument that 

6‘ . . it was not necessary to claim privilege on 
the ground that the document was prepared 
solely for the information and use of the legal ad- 
visers of the defendants, which is quite right on 
the authorities.” 

It appeared that, as in the Birmingham case 
(which was quoted with approval), as long as one 
reason for the preparation of the report was submis- 
sion to a legal adviser for advice about litigation, 
then the privilege adhered. 

The final case of this trio is Ogden v London 
Electric Railway Co. 3’ A passenger was injured on 
the defendant’s railway. After the accident, as was 
the company custom reports were compiled on a 
form headed “For the information of the company’s 
solicitors only”. The company used such reports to 
instruct its solicitors, if and when necessary, and 
also to help the company to avoid future accidents. 
In an action for discovery of the reports it was held 
that, following the Birmingham case, such reports 
were privileged. 

It was deemed to be immaterial, fust, that the in- 

s) Per Hamilton IJ at p 68. 
34 [ 19291 All ER Rep 65. 
Is [I 933) All ER Rep 896. 
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formation was not obtained solely, merely or pri- 
marily for solicitors, and, secondly, that the com- 
pany intended to settle the matter if possible. Such a 
decision was foreseeable in view of Scrutton Us 
statement that 

‘IThis case comes exactly within the principles 
stated by Buckley LJ in Birmingham and Mid- 
land Motor Omnibus Co v London and North 
Western Railway Co. ” 

By the mid 1930s it was, therefore, accepted that 
the second head of legal professional privilege (ie 
head (bl above) embraced reports coming into exis- 
tence for any number of reasons only one of which 
needed to be submission to a legal adviser - 
although it was often reiterated that that rule was 
not to prejudice any party’s attempts to settle a claim 
without recourse to litigation, if settlement seemed a 
possibility. 

The 1959 cases 
For more than 20 years the vexed question of 

privilege in respect of reports submitted by third par- 
ties to clients or legal advisers rested - until 1959. 
That year marks the second distinct stage of 
development of the law in this field. 

In 1959 two cases on this issue came up before 
single Judges in the Queen’s Bench Division. The 
first, Seabrook v British Transport Commission’b in- 
volved a claim for damages arising out of a fatal acci- 
dent involving a British Transport Commission 
employee. The Commission claimed privilege for 
routine reports made by the Commission’s officers 
and agents into the accident, and for correspondence 
between them. Havers J held that privilege attached 
to such routine documents: they had been prepared 
for the purpose of taking professional advice from 
the Commission’s solicitors with a view to antici- 
pated proceedings. The fact that the documents also 
served other purposes did not put them outside the 
scope of the privilege. 

The decision in this case was clearly in line with 
the three Court of Appeal cases discussed above, by 
the authority of which Havers J felt himself much 
constrained. In Longthorn v British Transport Com- 
mission,” decided in the same year, on similar facts, 
Diplock J escaped from the thraldom of the prece- 
dents with which Havers J had contended, by hold- 
ing (p 371 that 

‘fTlhe inquiry [into the accident] was not to any 

3b [1959] 2 All ER IS. 
37 (19591 2 All ER 32. 
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appreciable extent for the purpose of obtaining 
for or furnishing to the solicitor to the Commis- 
sion evidence and information as to the evidence 
which will be obtained.” 

In his judgment, Diplock J intimated his disquiet 
with the prevailing accepted principles in this 
branch of the law of evidence. This disquiet has been 
echoed recently by eminent Judges in separate juris- 
dictions. 38 

The present position - (i) in Australia 
We come then to the third stage of development 

in this field. In 1976 the High Court of Australia 
considered the case of Grant v D0~n.s.‘~ The ques- 
tion at issue was whether the staff of a psychiatric 
centre had been negligent in the care of a patient 
who had died from exposure after escaping from his 
room. 

The nominal defendant claimed legal profes- 
sional privilege (under head (bl above) for some re- 
ports which were prepared concerning the patient’s 
injuries. These reports were required to be prepared 
in respect of all injuries suffered by patients in men- 
tal hospitals. One of the material purposes of their 
preparation was submission to the legal advisers of 
the Health Commission in case disciplinary action 
was taken against any staff member. Other purposes 
included the necessity to detect any faults in the 
security of the premises, and the investigation of 
other inadequacies in the general running operation 
of the centre. 

On the basis of the foregoing English authorities 
(some of which were referred to in the judgments) a 
claim for legal professional privilege would seem 
secure: one purpose for which the reports had been 
prepared was their projected submissions to legal 
advisers. All members of the Court agreed, 
however, that the reports were not privileged. 
Where they failed to agree was on which test to ap- 
ply in such cases. 

Barwick CJ stated his view thus (p 579) 

‘IA] document which was produced or brought 
into existence either with the dominant purpose 
of its author or of the person or authority under 
whose direction, whether particular or general, 
it was produced or brought into existence, of 
using it or its contents in order to obtain legal ad- 
vice or to conduct or aid in the conduct of litiga- 
tion, at the time of its production in reasonable 

j’ Notably England and Australia tinfra). 
39 (19761 11 ALR 577. 
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prospect, should he privileged and excluded 
from inspection.” 

He went on(pp 579-80)to reiterate that the presence 
of the requisite “dominant purpose” would not 
preclude privilege attaching even although the docu- 
ment had been produced with other uses in mind. 

The Chief Justice’s view was not shared by the 
majority of the Court (Stephen, Mason and Murphy 
JJ), who agreed (p 588) that “the sole purpose test 
should now be adopted as the criterion of legal pro- 
fessional privilege”. Thus, for legal professional pri- 
vilege of the head (b) type (above) to attach, the sole 
purpose for the existence of documents prepared by 
third parties for clients or legal advisers must be 
their projected use in litigation. 

Jacobs J formulated yet another test in these 
words at p 59 1: “does the purpose of supplying the 
material to the legal adviser account for the exis- 
tence of the material?” 

On the authority of Grant v Downs, if a report of 
an insurance assessor, for example, were produced 
for any reason other than submission to legal ad- 
visers it would not attract privilege. Since most of 
such reports are compiled primarily to assess loss 
after an accident it would appear that, in Australia at 
least, any claims for privilege in this sphere will fail. 

That conclusion was verified in 1978 when the 
High Court of Australia considered the case of Na- 
tional Employers Mutual General Insurance Associ- 
ation Ltd v Waind.‘O In that case the appellant in- 
surance company claimed legal professional pri- 
vilege for certain reports, including reports by loss 
assessors, relating to injuries sustained by the plain- 
tiff in the course of his employment. The primary 
raison d’etre of these reports was to enable the in- 
surance company to assess its liability to pay 
workers’ compensation. Evidence was heard that 
the submission of such reports to legal advisers was 
of minor significance since in 90 percent of the cases 
which the appellant investigated no litigation en- 
sued. 

It was held, following Grant Y Downs, that the 
reports were not privileged. The relative lack of im- 
portance of potential submission to legal advisers 
caused the reports to fail each of the three tests of 
legal professional privilege in Grant v Downs.” 
Which test was most favoured by the Court is 
difficult to ascertain,‘* but it would appear that the 

‘O (1978) 24 ALR 86. 
‘I le the tests of Barwick CJ ; of the majority; and of Jacobs 
J (sup&. 
42 See p 9 I of the report. 

“sole purpose” test in Australia is gaining a firm 
foothold. 

In England 
In England the situation is otherwise. In 

Waugh v British Railways Board” the House of 
Lords had to consider a claim for legal professional 
privilege in respect of an accident report. The facts 
of the case were these: the plaintiff’s husband, a 
British Railways Board employee, was killed in an 
accident whilst working on the railways. A report 
on the accident was prepared by two of the Board’s 
officers two days after the accident. This was in ac- 
cordance with the Board’s usual practice. Despite 
the fact that the report was headed “For the infor- 
mation of the Boards solicitor”, it appeared from 
the Board’s affidavit that the report had been pre 
pared for two equally important purposes, viz - 

(i) to establish the cause of the accident so 
that appropriate safety measures could be 
taken, and 

(ii) to enable the Board’s solicitor to advise in 
the litigation which was almost certain to 
ensue. 

The Board claimed legal professional privilege 
in respect of the report. The Court of Appeal on the 
basis of its three earlier decisions already discussed 
held that privilege attached. The House of Lords, 
however, held that the Board’s claim to privilege 
failed because the “dominant purpose” for the pre- 
paration of the report was not its submission to a 
legal adviser for advice and use in litigation. 

‘1Hbw close must the connection be between 
the preparation of the document and the anti- 
cipation of litigation? On principle I would 
think that the purpose of preparing for litiga- 
tion ought to be either the sole purpose or at 
least the dominant purpose of it; to carry the 
protection further into cases where that pur- 
pose was secondary or equal with another pur- 
pose would seem to be excessive, and unnecess- 
ary in the interest of encouraging truthlU 
revelation. At the lowest such desirability of 
protection as might exist in such cases is not 
strong enough to outweigh the need for all rele- 
vant documents to be made available.“” 

In reaching their conclusion the House of Lords 
overruled the cases of Birmingham and Midland 

” [I 9791 2 All ER 1169. 
44 Page 1173 (per Lord Wilherforcel. 
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Omnibus, Ankin and Ogden (supral thereby laying 
to rest the principle that privilege would attach if 
one purpose accounting for such a report’s exis- 
tence was submission to a legal adviser. 

By adopting in Waugh the “dominant purpose” 
test, the House of Lords followed Barwick CJ’s 
view in Grant v Downs, (supra). The decision in 
Waind’s case (supra, n 401 was handed down a 
mere 4 months before the decision in Waugh, 
which explains the lack of reference to the former 
in the latter. 

By virtue of these cases, in Australia and in 
England, the problem of privilege in respect of re- 
ports has been resolved. In Australia the test is the 
stringent “sole purpose” test; in England it is the 
more flexible “dominant purpose” test. What is the 
situation in New Zealand? 

In New Zealand 
The Court of Appeal decision in Konia v 

Morley” is the leading New Zealand case in this 
area. The relevant facts are these: the appellant 
brought a civil action against a police officer based 
on an abuse of police power. The appellant sought 
discovery of certain documents relating to a police 
inquiry which had resulted in the officer in ques- 
tion being Bred. The Crown contended (p 4591 that 
the documents had come into existence 

(8 in connection with the disciplinary inqu- 
iry, and 

(ii) also for the use of the Crown’s legal ad- 
visers in the future. 

Discovery was sought, but was refused by both 
the Attorney-General and the High Court on the 
basis, inter alia, of legal professional privilege. On 
appeal to the Court of Appeal the appeal was 
allowed and discovery ordered in respect of the 
documents claimed to be protected by legal profes- 
sional privilege. 

‘IEjven if the document’s submission to a solici- 
tor was not a dominant or substantial purpose 
for its existence; it must be . . . an appreciable 
purpose”46 

for privilege to attach. It was held not to be such an 
“appreciable purpose” in this case. This conclusion 
was arrived at with the support of the two 1959 
decisions of Seabrook v British Transport Commis- 

4S (19761 1 NZLR 455. 
46 Per McCarthy P at p 459. 
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sion and Longthorn v British Transport Commission 
discussed earlier in this paper. Since the three cases 
which constrained Havers J to reach his decision in 
Seabrook were expressly overruled by the House of 
Lords in Waugh v British Railways Board, the at- 
titude of the New Zealand Court of Appeal to claims 
for legal professional privileges for assessors’ reports 
must be a matter for speculation. Will that Court 
follow the Australian “sole purpose” test, the 
English “dominant purpose” test, or will it remain 
with the “appreciable purpose” test of Konia v 
Morley? 

Although the answer to that question has yet to 
be given by the Court of Appeal, the High Court has 
recently pledged itself to the “appreciable purpose 
test”. In Anglo Caravans Sales Ltd v QEB Insurance 
Ltd” Greig J adopted a similar view to that ex- 
pressed by Barker J in Chandris Lines Ltd v Wilson 
& Horton Ltd4B in following the Konia v Morley test 
of “appreciable purpose”. In ordering, inter alia, dis- 
closure of assessors’ reports which had come into 
existence prior to the decision of the defendant in- 
surers to dishonour a fire damage claim, His Honour 
said: 

“The assessors provided their reports to inform 
the defendant as to the cause of the fire and as to 
the quantum of the claim so that it, the defen- 
dant, could make its decision whether or not to 
accept or decline the claim. No doubt such re- 
ports might ultimately be submitted to legal ad- 
visers if a claim was issued, but that could never 
be an appreciable reason for their creation.” 

Conclusion 
Legal professional privilege in respect of reports, 

such as insurance assessors’ reports, has undergone 
a marked change since 19 13. From the position 
when such a report was privileged as long as one of 
its purposes was submission to legal advisers for ad- 
vice and use in litigation, to the present position 
when that purpose must be either “sole”, “domi- 
nant” or “appreciable”, the law has changed 
radically. The policy consideration that “Justice is 
better served by candour than by suppression”4g has 
been, in part at least, responsible for this change. 

” (Unreported) High Court, Hamilton, 8 May 1981 
(Al43/80) Greig J, and 119811 NZ Recent Law 255. 
‘a (Unreported) High Court, Auckland, May 1981 
(Al4491771. 
‘g Wuugh v  BRB (supra) at p 1 I82 (per Lord Edmund- 
Davies). 
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Whether the three different formulae for the test of 
legal professional privilege will continue to be ap- 
plied in the three several jurisdictions remains a mat- 
ter for conjecture. 

“Without Rejudice” negotiations 
Privilege under this heading, often invoked by 

insurance companies, may also be of some limited 
use to a loss assessor in the course of his work. 

The general rule is that the contents of a state- 
ment made “without prejudice” in an attempt to 
compromise litigation cannot be put in evidence in a 
civil case without the consent of both parties to the 
litigation. Such statements are often made as part of 
an endeavour to settle a dispute, without allowing 
one party to construe the offer to settle as an admis- 
sion of the unsoundness of the opponent’s case. In- 
surance companies may often find themselves in- 
volved in such attempts at settlement with their in- 
sured. Assessors will usually be third parties in such 
situations, but it is to be noted that the “without pre- 
judice” cloak has been extended to reports obtained 
by one of the parties from a third party. 

In Robin v Mendoza’O the plaintiff claimed 
damages from the defendant surveyors for a 
negligent survey of a house which the plaintiff 
bought. Before the action began the parties met to 
try to reach a settlement. The meeting was agreed to 
be “without prejudice” to either side. As a result of 
the meeting it was agreed that the defendants would 
procure another surveyor’s report. This they did. In 
an action for discovery of the second report by the 
plaintiffs it was held that the report was privileged: it 
had been obtained as the result of “without pre- 
judice” negotiations and the privilege was to be 
upheld despite the fact that, contrary to the usual 
rule, it involved a third party. 

Any assessor’s report, therefore, obtained as a 
result of a “without prejudice” meeting between, for 
example, his insurance company and an insured, 
ought to be privileged from use in civil litigation. 

Privilege based on the “public interest” 
If an assessor obtains information in confidence 

which he then includes in his report, can he claim 
privilege for the report on the basis of conliden- 
tiality? 

To answer this question both common law and 
statute law must be. looked to. 

In three House of Lords decisions (Rogers v 

Jo [1954] I All ER 247. 

Home Secretary, s1Alfed Crompton Amusement 
Machines Ltd v Commissioner of Customs and Ex- 
cbe (No 2p2 and D v NSPCC’ privilege has been suc- 
cessfully claimed on the basis of confidentiality. The 
successful argument in each case was that, unless 
privilege was granted, a source of information 
which enabled Crown bodies (or analogous institu- 
tions) to do their work, would “dry UP”.~’ Thus con- 
fidentiality alone was insufficient to ground a claim 
of privilege. Some overriding public interest had 
also to be served (eg sources of information which 
would otherwise “dry up’?. Documents where the 
latter consideration has not been present have not 
been granted privilege.ss 

It is submitted that assessors’ sources of infor- 
mation, although possibly given in confidence, will 
not enable their subsequent reports to be privileged 
under this head, for two reasons. First, assessors are 
not a Crown body (or anything analogous thereto) 
and, secondly, such sources of information are not 
likely to “dry up” in the way, for example, police in- 
formers might if faced with a constant threat of 
police prosecution. 

As regards statute law, the Evidence Amend- 
ment Act (No 21 1980 contains a provision of rele- 
vance. By s 35( 1) of that Act the Court, in its discre- 
tion, can excuse a witness from giving evidence if to 
supply that evidence would involve a breach by the 
witness 

“of a confidence that, having regard to the 
special relationship existing between him and 
the person from whom he obtained the informa- 
tion or document and to the matters specified in 
subsection (2) of this section, the witness should 
not be compelled to breach.” 

Subsection (2) requires the Court to exercise its dis- 
cretion in favour of the “public interest*‘, having bal- 
anced the case for disclosure against the case for re- 
tention of confidence, and having had regard to the 

5’ I19731 AC 388. 
‘I [1974] AC 405. 
” [I9771 1 All ER 589. 
” Rogers (the Gaming Board’s letter to Sussex Police) 
Al/bed Crompton (customers of the appellants who had 
supplied information to the Customs and Excise Depart- 
ment) D v NSPCC (complaints from the public about the 
maltreatment of a child) and see Greenfield v Ritchie 
(unreported) High Court, Rotorua, 7 April 1981 Greig J 
Ml75/80 (privilege, on the grounds of confidentiality 
and to promote candour, granted to a social worker). 
SS See, for example, Norwich fharmacal Co Ltd v Customs 
& Excise Commissioners (197312 All ER 943. 
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following matters: (cl The likely effect of the disclosure on the 

“(a) The likely significance of the evidence to confidant or any other person.” 

the resolution of the issues to be decided in Whether this section will cause privilege on the 
the proceeding: basis of confidentiality to develop along a different 

(b) The nature of the confidence and of the course from that of the common law remains to be 
special relationship between the confidant seen. 
and the witness: 

CLAUSE 52 OF THE PUBLIC INFORMATION BILL 1981 

INDICTING LIBEL OR SLANDER AGAINST THE STATE 

By PHILIP A JOSEPH’ 

1. Introduction organisation outside New Zealand or 
The Public Information Bill 198 1 is preambled to a person acting on behalf of any 

“An Act to make official information more freely such country or organisation; or 
available, to give individuals proper access to official “(b) With the intention of communicating 
information relating to them, to protect official in- information or delivering any object. 
formation to the extent required by the public in- to a country or organisation outside 
terest . . ., and to establish procedures for the New Zealand or to a person acting on 
achievement of those purposes, and to repeal the Of- behalf of any such country or 
ticial Secrets Act 195 1”. There is now in New Zea- organisation: 
land overwhelming agreement on the need for this “(il Collects or records any infor- 
legislation. However, although the broad principles mation; or 
of the Bill promise to fulfi that need there is one dis- “(ii) Copies any document; or 
turbing clause which threatens to compromise the “(iii) Obtains any object, or 
entire legislative package. This is cl 52 which creates “(iv) Makes any sketch, plan, 
the offence of “Wrongful communication of infor- model, or note; or 
mation”, and is to be inserted in the Crimes Act 196 1 “(~1 Takes any photograph; or 
in substitution for the present s 7 8. i Clause 5 2 reads: “(vi) Records any sound or image; 

or 
“52. New sections substituted - (1) The prin- “(vii) Delivers any object to any 
cipal Act is hereby amended by repealing section 
78, and substituting the following sections: 

person, - 

“78. Wrongful communication of informa- 
if the communication or delivery or intended 

tion - (1) Every one is liable to imprisonment 
communication or intended delivery under 

for a term not exceeding 14 years who, being a 
paragraph (al or paragraph (bl of this subsection 
is likely to prejudice the security, defence, or in- 

person who owes allegiance to the Queen in ternational relations of New Zealand.” 
right of New Zealand, within or outside New 
Zealand, for a purpose prejudicial to the The Minister of Justice has announced that a 
security, defence, or international relations of 
New Zealand, - 

special parliamentary Select Committee will study 
the Bill during the period between the dissolution of 

‘Ya) Communicates information or this Parliament and the meeting of the next,2 and 
delivers any object to a country or doubtless submissions on cl 52 will be made. With 

reference to the objectives of the Danks Committee 
*Barrister and Solicitor, Faculty of Law, University of which drafted the Bill, the writer lists what he con- 
Canterbury. siders are the principal objections to this clause. 

1 Entitled “Communicating secrets”. Cf, s 6 of the Offi- 
cial Secrets Act 195 1 presently entitled “Wrongful corn- 
munication of information”. * Christchurch Press, 2 1 October 198 1. 
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2. The Ingredients of the Proposed Of- 
fence 

(a) “Information” 
The Da& Committee (established in May 

1978 to review the whole question of freedom of 
information)’ emphasised (p 94) that the proposed 
s 7 8( 1 I offence is “limited to national security infor- 
mation”. It “relates only to communicating secrets 
and (in para (b)) to certain acts that are preparatory 
thereto”: “In short, the provision is concerned with 
espionage”. 

With respect, the provision is not so limited. It 
embraces “Every one . . . who . . . (a) communi- 
cates information or delivers any object . . .; or (b) 
with the intention of communicating information 
or delivering any object . . . collects, obtains or 
records any information or delivers any object”. As 
these words read, the information that may be the 
subject of an indictable communication need not be 
of a sensitive nature; indeed, there being included 
no words of limitation as to the species of informa- 
tion to which the offence relates, even information 
that is freely, publicly available in New Zealand 
could conceivably form the substance of an indict- 
ment. The essence of the proposed offence lies not 
in the information communicated but simply in the 
circumstances of the communication. Provided the 
communication can be said to be “for a purpose 
prejudicial to the security, defence, or international 
relations of New Zealand” (effectively, for a pur- 
pose prejudicial to the Government’s stated policy 
in any of these areas),’ and that it “is likely” to 
effect that purpose, the offence is complete. In addi- 
tion to the examples below illustrating the unaccep- 
table scope this gives to the offence, consider the 
Danks Committee’s concession (para 5.49) as to the 
extent to which the criminal law may legitimately 
be used to protect information: 

“The two principal offences of espionage and 
wrongful communication (leakage) - which 
are proposed for inclusion in the Crimes Act to 

emphasise their serious character - are limited 
to information in that national security area. 
[Sic] But, of course, not all information in that 
area should be protected by the criminal law. 

’ For its recommendations, see Towards Open Govern- 
ment, General Report (19 December I 980), Supplemen- 
tary Report (20 July 1981). Unless otherwise indicated, 
references to the Danks Committee are references to the 
Supplementary Report. 

’ See Chandler v DPP [1964] AC 763 (HL), discussed in- 
fra. 

Indeed much of it is already made public. It 
should be protected only if damage to impor- 
tant interests is likely to result.” 

Yet cl 52 does not honour this concession. In- 
deed, the entire thrust of the Bill is to grant a legal 
right of access to “official information”,s which is 
defined in cl 2 as information held by a Minister, a 
government department or a central organisation 
listed in the First Schedules of &spectively) the Bill 
or the Ombudsmen Act 197 5. Surely any informa- 
tion sufficiently sensitive to justify an allegation of 
espionage - as that term is properly understood - 
will be information in the hands of these persons, 
departments or organisations? For this reason it is 
perplexing why the Committee, in this one part of 
the Bill, should abandon the reference to “official 
information”, particularly as all the lesser offences 
proposed (s 78(2) included) are confmed in scope to 
the cl 2 defInition.6 

However, even confining the offence to the 
communication of “official information” would not 
solve the problem. Given that the proposed legis- 
lation seeks to redress the balance between the in- 
dividual and the state, a citizen ought to be able to 
reap the benefit at least confident in the knowledge 
that he is not committing the offence of espionage. 
Yet, since the offence as drafted is concerned prin- 
cipally with the purpose and effect of communica- 
tion, an individual properly obtaining information 
under the legislation would always be at risk of 
criminal prosecution depending on the uses to 
which the information was put. Nor would the risk 
envisaged necessarily be remote. As mentioned 
below, to act “for a purpose prejudicial to the 
security, defence, or international relations of New 
Zealand” need not require proof of malafides: in- 
deed, the Danks Committee cited House of Lords 
authority for the proposition that an individual 
may act for a purpose prejudicial to the interests of 
the State even though he may believe his action to 
be, in the broadest sense, beneficial to those in- 
terests.’ 

Finally, contrast the present s 78 of the Crimes 
Act 196 1 (entitled “Communicating secrets’?, con- 
fined in scope to communicating or making availa- 
ble “any military or scientific information, or any 
sketch, photograph, map, plan, model, design, pat- 
tern, specimen, article, note, or document of a mili- 
tary or scientific character”. The Committee com- 

s See particularly, cls 4 and 5. 
6 See generally cls 50 to 57, to be inserted severally in the 
Crimes Act 1961 and the Police Offences Act 1927. 
’ Chandler v DPP, supra, note 4. 
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mented (p 941 that the new espionage section is 
wider in scope than the present s 78 in one respect 
only, resulting from the proposal to replace the pre- 
sent requirement of “intent to prejudice” the State 
with the formula “for a purpose prejudicial to”. 
However, the scope of the offence appears to have 
been more significantly widened by the proposed 
omission of the epithets “military or scientific”. 

(b) “for a purpose prejudicial to” 
The writer nonetheless agrees with the Danks 

Committee that the replacement of the existing 
mens rea requirement will indeed expand the of- 
fence considerably. In Chandler v DPP, an appeal 
against conviction for conspiring to breach the Offi- 
cial Secrets Act 19 11 (UK), the House of Lords gave 
an authoritative ruling on the meaning of the 
words “for a purpose prejudicial to”. But fist con- 
sider the defence resulting from the interpretation a 
Court would likely give to the present words “with 
intent to prejudice”. 

R v Steane 119471 KB 997 was an appeal against 
conviction for doing an act likely to assist the 
enemy with intent to assist the enemy (Steane hav- 
ing made several propaganda broadcasts for the 
Germans in consequence of alleged violence to 
himself and his family). Allowing the appeal, Lord 
Goddard CJ seemed to suggest that for offences of 
this nature (ie requiring proof of what Lord Simon 
in DPP v Lynch [1975] 2 WLR 641, 673 termed a 
“specific intent”) the prosecution must establish 
that the sole or predominant purpose of the accused 
was to prejudice the State, as distinct from perceiv- 
ing prejudice to the State as an unwanted conse- 
quence of an act performed for some other pur- 
pose.’ However, although this interpretation of the 
specific intent would narrow the offence considera- 
bly, the House of Lords has since held that even 
‘1Aln intention to perform an act with foreseen 
consequences can co-exist with a wish not to per- 
form the act or that its consequences should not en- 
sue”, (DPP v Lynch, at 664 per Lord Simon). Thus 
on the present wording of s 78, provided the ac- 
cused recognises the virtual certainty of prejudice 
to the State resulting, he cannot deny the requisite 
mens ma. 

Yet, that a person may do so on other grounds 
under the existing legislation was confirmed re- 
cently by the New Zealand Court of Appeal. In R v 
Simpson 1197812 NZLR 221 S had been convicted 

* See also R v  Ahlers [1915] 1 KB 616; Thorne v  Motor 
Trade Association [1937] AC 797; Sinnasamy v  
Selvanayagm [ 195 11 AC 83 (obiter per the PC). 
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under s 192(2) of the Crimes Act 196 1 for assault- 
ing a constable “with intent to obstruct the person 
so assaulted in the execution of his duty”. In allow- 
ing the appeal their Honours made it clear that, in 
addition to the ordinary intent required to establish 
an assault, the prosecution must establish that the 
object of the assault was in fact to obstruct the con- 
stable whilst in the execution of his duty. This, the 
Court explained, required the prosecution to prove 
a positive state of mind on the part of the accused 
with reference to two matters: 

‘YTlhe intent of which the subsection speaks is 
an intention to obstruct the person assaulted 
from carrying out his duty, . . And, in order 
to form a view as to what that duty was, the 
person charged must obviously reach a conclu- 
sion as to the status of the person assaulted. In 
short, the intent is necessarily founded on a 
positive assumption as to the status of the per- 
son assaulted and the duty on which he is 
engaged. “g 

A fortiori’ a mistaken belief as to either of those mat- 
ters, whether a mistake involving law or fact the 
Court affirmed (at p 2261, will be a defence. 

Consider this reasoning, then, with regard to 
the present s 78. The accused must communicate or 
make available the information in question with 
the object of prejudicing “the safety, security, or de- 
fence of New Zealand”, which would require at 
least a “positive assumption” on his part as to what 
are New Zealand’s interests in matters of “safety, 
security, or defence”: in short, only by reaching a 
conclusion as to these matters of State could he 
form the necessary intent to act prejudicially to 
New Zealand’s interests. Thus if he believed, as did 
the appellants in Chandler v DPP (albeit to no avail 
on the mens rea wording in question), that his act 
was, in the broadest sense, no\ prejudicial to New 
Zealand’s interests, or indeed was beneficial to 
them, he would be entitled to an acquittal. Accord- 
ing to Simpson this would be so notwithstanding 
the Government’s stated position in these matters: 
where, in other words, his motive was to protect 
New Zealand from the “folly” of the defence and 
foreign policies which the Government had 
adopted. 

Now contrast the Bill’s proposal. The Danks 
Committee explained (para 5.5 1 (all: 

“The phrase suggested for inclusion in the in- 
troductory words to the proposed section 78 

g Ibid, at 225 per Richardson J for the CA. 
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. . . is ‘for a purpose prejudicial to the security, 
defence, or international relations of New Zea- 
land’. The House of Lords has authoritatively 
interpreted essentially the same form of words 
in Chandler v DPP [1964] AC 763. . . . It dis- 
tinguished between the defendants’ direct or 
immediate purpose and their indirect or long- 
term purposes or motives. The legislation was 
concerned only with the former. It was not 
possible for the defendants to argue, and to in- 
troduce evidence to the effect, that their actions 
would not in the broadest sense prejudice the 
interests of the State and were indeed beneficial. 
It was for the Crown alone, through its Minis- 
ters, to determine (in the circumstances of that 
case) the defence policy of the State and in par- 
ticular its adherence to the NATO alliance. 
Such matters were not matters of fact nor even 
matters of opinion . . . for the jury. The dis- 
position of Britain’s armed forces was a political 
question. . . . Such an issue was not for the 
Court or the jury. . . .” 

This is an accurate summation of Chandler which, 
on the wording in question, excludes any defence 
on grounds that the accused sincerely believed that 
his act was not prejudicial to the State, or that he 
acted laudably in protest against government policy 
that he believed was not in the State’s best interests. 
As the Danks Committee explained (para 5.51(b)), 
“the ‘purpose’ is not one that extends to broader 
questions of motive; it relates to the specific action 
being taken and to the direct purpose of the defen- 
dant”. Thus the proposed mens rea requirement 
would be satisfied simply on showing the accused 
to have acted for any purpose which he believes or 
knows to be prejudicial to any policy or measure 
adopted by the Government in matters of security, 
defence or international relations. What is in truth 
advocated - without justification in the writer’s 
opinion - is to reduce the mens rea for espionage 
to the intention to dissent in matters that, in a 
liberal democracy, will naturally engender dissent. 

(cl Whether the communication “is likely to 
prejudice” 
The proposed s 7 8(4) will render it a question of 

law “whether the communication or intended com- 
munication . . . was, at the time of the alleged of- 
fence, likely to have prejudiced the security, de- 
fence, or international relations of New Zealand”. 
The Danks Committee was confident (para 5.51) 
that this proposal would provide the necessary bal- 

ance between the interests of the State on the one 
hand (“the State must be able to protect what it sees 
as its vital interests in the face of a broad assertion 
of beneficial motive by the defendant”) and the in- 
terests of the individual on the other (“basic princi- 
ples of the criminal process require that in general 
the prosecution must prove its case”). The balance 
the Committee proposes (para 5.5 l(c)) is this: 

“ . . . that the law is and should remain that the 
executive must in general determine the 
foreign, defence and security policy of the State. 
If it could also determine that the particular 
release did the requisite damage, then the ex- 
ecutive could by its own assertions and nothing 
else provide the necessary evidence of the ma- 
jor components of the offence. (All that would 
remain would be the proof of purpose - in the 
narrow sense indicated - and of communica- 
tion.) That is contrary to principle. It is for the 
Courts and not for the executive to find the 
facts on which defendants are convicted of 
criminal offences.” 

Obviously Courts should exercise this function. 
But thii effects little more than a procedural - as 
distinct from a substantive - balance between the 
individual and the State. In effect it is concerned 
only with who should have the power to make the 
determination on which conviction is to be entered, 
rather than with the critical elements of the offence 
which themselves determine the likelihood of con- 
viction. In view of the considerable broadening of 
these elements proposed by the Bill (namely, the 
deletion of the specific categories of information 
that may be the subject of an unlawful communica- 
tion, and the relaxation of the mens rea require- 
ment), the balance ultimately struck achieves ex- 
actly the opposite of what the Committee proposes: 
that “the scope of the criminal sanction be 
drastically narrowed”. lo 

Not even with respect to s6 of the Official 
Secrets Act 1951 which the new law is to repeal 
(cl 48), can it be assumed that the Committee 
achieves its object, In fact it is difficult to agree with 
the Committee’s opening statement (para 5.51(c)) 
on this question of likelihood of prejudice, that 
‘Itbe OfIUal Secrets Act 1951 in effect allows the 
Government to make this determination: in general 
it is only if release is authorised by the Government 
that information can lawfully be communicated in 
terms of section 6”. Of the several forms of offence 
under s 6, in respect of only two is it ever relevant 
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to consider whether information is used “in any 
manner.. . prejudicial to the safety or interests of 
the State”. And even then, it is sufficient if it be 
used “for any purpose”, rather than “in any man- 
ner”, prejudicial to the State’s interests. On the 
other hand, in contrast to the proposed s 78 of- 
fence, s 6 is concerned only with secret official in- 
formation, inter alia relating to or used in a 
prohibited place or otherwise obtained in conli- 
dence by or from a person holding government of- 
lice. 

Consider further the effect of the proposed 
subs (4) with reference to the present s 78. As proof 
of the likelihood of prejudice to the State has always 
been a prerequisite of conviction under this section, 
all that subs (41 will achieve is to give this question 
- of the likely impact of release in a particular 
case - to the Judge in preference to the jury. Er- 
roneously, it is submitted, the Danks Committee 
assumed that in the absence of subs (4) this question 
would effectively fall within the province of execu- 
tive discretion and so be for the Government to 
determine: hence the Committee’s repeated concern 
“that the executive should not itself have the power, 
in effect, to convict a defendant of a very serious of- 
fence punishable by up to fourteen years imprison- 
ment”. Contrary to what the Committee inferred, 
Chandler did not establish that the Crown, as well as 
being the sole judge of the relevant interests of the 
State, was entitled also to determine whether a par- 
ticular release was in fact likely to do the requisite 
damage to those interests. Although this latter ele- 
ment was not an ingredient of the particular offence 
charged in Chandler, the Committee’s inclination to 
draw this inference is perhaps understandable in 
view of the admitted facts in this case. For once it 
was accepted that the disposition of the armed forces 
fell within the Crown’s exclusive prerogative to 
maintain the defence and security of the realm, there 
was no room for argument that the appellants’ 
avowed purpose - to immobilise the Air Force 
nuclear installation- was not a purpose prejudicial 
to the safety and security of the State. But this is not 
to confuse the principle, to quote Lord Devlin: 

“What. . . is the question which the jury has to 
decide? . . . They were inquiring whether a 
fact, constituted by statute as an ingredient of a 
criminal offence, has been proved. The fact to be 
proved is the existence of a purpose prejudicial 
to the state . . . . Consequently, the Crown’s 
opinion as to what is or is not prejudicial in this 
case is just as inadmissible as the appellants’. The 
Crown’s evidence about what its interests are is 
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an entirely different matter. They can be proved 
by an officer of the Crown whenever it may be 
necessary to do so.“rr 

Consequently for s 78 to designate the likely 
effect of the communication to be a question of law 
will simply transfer the matter from the jury (as is 
presently the case) to the Judge. How this will 
redefine the balance between the interests of which 
the Danks Committee spoke is difficult to see, for the 
determination will still remain an essentially factual 
one given the Government’s statement as to what 
the State’s interests are. Why should a Judge’s ap- 
proach to this question be any different from that of 
a jury? Even supposing juries to be less circumspect 
than Judges, how exacting indeed is this burden on 
the prosecution to prove potential prejudice to the 
State? In introducing the proposed offences the 
Committee explained “the appropriate role” of the 
criminal law, and observed “only if disclosure 
would seriously prejudice [the State’s] interests” 
would its sanction be warranted.iZ Yet, as drafted, 
all the proposed espionage offence requires is the 
likelihood of prejudice simpliciter; this, in the face of 
informed criticism of the Government’s policy 
touching our security, defence or international rela- 
tions, may mean that the prosecution need do no 
more than simply point to that criticism in order to 
establish prima facie proof of potential prejudice. 
Certainly, if that possibility is envisaged by the 
Prime Minister’s criticism recently of one economist 
(discussed below) whose comments “would have an 
adverse effect on our international credit” and, to 
quote another Minister, “would not be helpful for 
New Zealand’, the burden which the reenactment 
of this requirement will impose on the prosecution 
will be less than exacting. 

(d) International relations and the criminal 
sanction 
Whereas prejudice to New Zealand’s interna- 

tional relations resulting from disclosure may be a 
justifmble ground for withholding information (see 
cl 61 its deletion as an independent ground for apply- 
ing the criminal sanction is strongly urged. 

Given that its inclusion in cl 52 creates a novel 
potential to indict for all manner of communications 
abroad, it is surprising that only once throughout its 
General and Supplementary Reports did the Com- 
mittee proffer any explanation for extending the of- 

” 119621 3 All ER 142, at 158-59. 
‘* Para 5.46 (emphasis added). 
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fence thus - and that was only by way of an aside 
to New Zealand’s economic interests, which the 
Committee rightly believed did not justify protection 
under s 78.” It is surprising for this reason also: es- 
pionage might be seen as the modern form of 
treason, the Committee explained, and should be 
restricted to protecting the most important interests 
of the State, “those going to its very existence” it was 
said.” But international relations per se are not mat- 
ters affecting the “very existence” of the State: in- 
deed it is only upon having secured its existence that 
the State can claim international standing so as to 
conduct relations abroad. 

While the Official Secrets Act 195 1 may be dra- 
conian for establishing legal presumptions heavily 
favouring the prosecution,” it is, like security-type 
legislation elsewhere, concerned solely with protect- 
ing national security interests; not interests so broad 
and diverse as to embrace matters affecting New 
Zealand’s image abroad, for instance, or its continu- 
ing membership of some “good-will” international 
organisation. Recall the statements communicated 
abroad by HART spokesmen leading up to and dur- 
ing the Springbok tour. Whilst some considered 
these to have prejudiced New Zealand’s standing in 
the Commonwealth, only those prone to delusion 
would contend that this in any way threatened the 
State’s existence. 

Among the conclusive reasons specified in cl 6 
for withholding information are “(d) The substantial 
economic interests of New Zealand”. Why, in con- 
trast to New Zealand’s international relations, did 
the Danks Committee not also include this as a 
ground for applying the criminal sanction under the 
new s 78? On the one hand these are vital interests, 
the Committee believed, and should not be sepa- 
rated from the other matters of vital concern listed in 
cl 6;16 yet the Committee declined to include the 
para (d) interests as meriting the s 78 protection. (In 
fact, according to the Committee’s own criterion 
above, economic interests can quite properly be sep- 
arated from the State’s more urgent interests in de- 
fence and security). 

First, the Committee pointed (para 5.57) to the 
difficulty of definition: “. . . the very expression - 
‘substantial economic interests’ - is a vague one, 
not appropriate, some would say, as part of the 
definition of a criminal offence”. But is not the ex- 

I3 General Report, para 37. 
” Para 5.50(l). 
I5 See ss 4(2Ma), and 7, and also s 4( 1) for establishing an 
evidential presumption favouring the Crown. 
I6 Para 5.57. See also the General Report, paras 35 to 37. 

pression “international relations” as vague as, if not 
more vague than, the expression “substantial eco- 
nomic interests”? Is the former intended to include 
every facet of New Zealand’s international relations, 
as critically unimportant to New Zealand as many 
of its international affairs may be, or is it intended to 
include only certain facets? If the latter, what facets? 

Secondly, the Committee observed that “really 
serious cases” involving damage to our economic in- 
terests might already fall within the provisions of the 
proposed offence, thus obviating the need to 
specifically include “substantial economic in- 
terests”. The reference intended was probably to 
New Zealand’s international relations (international 
trade alliances falling within those relations), but the 
point can similarly be made that the most critical 
matters of foreign policy undoubtedly concern 
security and defence, which likewise obviates the 
need to specifically include New Zealand’s interna- 
tional relations as an independent interest warrant- 
ing protection. 

3. The Proposed Catch-all 
The following examples illustrate the unaccep- 

table scope of an offence that, (1) is intended to deal 
with espionage and, (2) carries a maximum penalty 
of 14 years imprisonment upon conviction. 

(a) HART 
It is not surprising that this organisation should 

object to the new s 78 offence - whatever its 
spokesmen might be accused of it is certainly not 
espionage. Yet the expanded s 7 8 reads as though it 
were drafted as a blueprint to cover HART’s ac- 
tivities since the signing of the Gleneagles agree- 
ment in June 1977. For example, in July 1978 
spokesman Mr Trevor Richards confirms that 
HART regularly sends to African organisations 
details of New Zealand sporting contacts with 
South Africa.” In the same week Nigeria an- 
nounces its withdrawal from the Edmonton Com- 
monwealth Games in protest over New Zealand’s 
continuing sporting contacts. For the application of 
the proposed s 78 to these events, consider the 
Prime Minister’s comments: 

“ Richards was employed by the United 
kaions Anti-Apartheid Committee and the 
chairman of it, Harriman, is a Nigerian, and it 
now has become clear in messages that we 
have had that the information has passed from 

I7 Christchurch Press, 27 July 1978. 
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him to the Nigerian Government. 
I’ve got adequate proof. . . Richards of course 
admitted yesterday that he’s sent material to the 
Supreme Council for Sport in Africa and also to 
Harriman.“i* 
“Mr Richards was spreading propaganda 
which was ‘masquerading as truth’. 
What more evidence do you want that 
Richards is creating a false impression of this 
country? He is a dissident. He doesn’t agree 
with me, he doesn’t agree with the Government 

“19 . . . . 

Of the Government members preferring the term 
“traitor”, one lamented indeed: “It was a pity there 
was not a law to control people like the HART 
chairman, who were damaging not only New Zea- 
land but also the Commonwealth”.zo 

(b) The 1981 IL0 conference 
The President of the Federation of Labour, Mr 

Knox, addressed the 198 1 Conference at its plenary 
session on 8 June. A number of Government mem- 
bers objected to the speech. The Prime Minister: 
“Mr Knox broke an unwritten law that New 
Zealanders abroad do not disparage their own 
country. He has slandered his own country and 
harmed the international image of New Zealand”.z1 
The member for New Plymouth tabled a motion in 
Parliament condemning Mr Knox’s contention that 
“the hard-won democractic rights of the working 
people of our country are being deliberately 
smashed”, and accused him of “falsely and 
maliciously” setting out to damage New Zealand’s 
diplomatic and trading relations.*’ Other notices of 
motion tabled contained such accusations as “dis- 
loyal”, “ inlkmmatory”, “unpatriotic”, “traitorous” 
and “treasonable”. 23 While these are emotional 
responses to which politicians are prone, yet they 
raise the question whether Mr Knox, having com- 
municated information to an organisation outside 
New Zealand, acted for a purpose prejudicial to 
New Zealand’s international relations and in such a 
way as to be likely to prejudice our international 
relations. 

Ia Christchurch Press, 28 July 1978. 
I9 Christchurch Press and the Christchurch Star, 4 
August 1978. 
2o Christchurch Star, 3 August 1978. 
21 (1981) 6 NWIR 117, reported by H 0 Roth. 
*l NZPD (1981) No 7, at 827-30 (24 June 1981). 
13 Supra, note 22. 
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(c) The political journalist 
The journalist sending copy abroad has obvious 

reason for concern - albeit it suffices to simply 
mention the application of the proposed offence to 
the political journalist in view of the following ex- 
ample. 

(d) The economist, lawyer or political 
scientist 
If cl 52 is enacted in its present form, its scope 

will be such that not even the specialist commenting 
within the confines of his own discipline will be im- 
mune. Consider this example which arose recently. 
On 25 August the Prime Minister wrote to the 
Chairman of the Bank of New Zealand objecting to 
the prediction by the Bank’s economist, Mr 
L C Bayliss, of a 20 percent inflation rate by Septem- 
ber 1982, a forecast which Mr Bayliss made on the 
basis of present movements in the economy. To 
quote the Prime Minister, “Mr Bayliss’s comments 
were not only misleading and not factually based 
but would also have an adverse effect on our inter- 
national credit”. *’ 

It is not clear to whom Mr Bayliss conveyed his 
forecast (quaere whether communicated to any 
journalist commissioned by an international news 
agency) but in the House Mr Bolger speaking on 
behalf of the Prime Minister narrowed the issue to 
the question whether the matter was “being debated 
in a manner which was not harmful to New Zea- 
land’. At least according to this Minister there was 
little doubt: “The Bank of New Zealand is a substan- 
tial financial institution and any one speaking with 
that attached to their name speaks with some 
authority or could be presumed overseas to be 
speaking with some authority.” To which the Minis- 
ter added, “that would not be helpful for New Zea- 
land”.*’ If this suggests the requisite prejudice to (in 
this instance) New Zealand’s international credit 
rating, then the only question remaining would be 
whether Mr Bayliss’s purpose was to achieve that 
result. Instinctively, one knows that this was not Mr 
Bayliss’s object. But if in publicising his forecast Mr 
Bayliss anticipated New Zealand’s credit rating 
being adversely affected, could not this result be 
identified as his immediate purpose - as that term 
was explained in Chandler-as distinct from some 
ultimate purpose common to professional econo- 
mists? 

l4 Christchurch Press, 20 October 198 1. 
zJ Ibid. 
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4. Conclusion 
Why does an otherwise carefully drafted Bill, 

which is commendable for the substantial benefit it 
promises to confer, contain a provision so unaccep- 
table as cl 52? No doubt, those supporting the 
enactment of the clause will point to the condition 
carried over from the Official Secrets Act 1951 
stipulating that no prosecution may commence 
without the consent of the Attorney-GeneraLz6 The 
Danks Committee concluded that this would be an 
important safeguard, given the competing interests 
and the impossibility of drawing precise lines in the 
definitions; advocating that “the balancing of in- 
terest is better placed in the first instance in the 
hands of the prosecutor and the Attorney- 
General”.2’ With respect, this is to delegate the task 
required of the criminal law reformer, which is the 

26 Subs (3) of the proposed s 78. 
27 Paras 5.56 and 5.59. 

very reason why the need for consent becomes “an 
important safeguard”. Indeed, given the Commit- 
tee’s admission of the lack of drafting precision, to 
what extent is this a safeguard? The public interest, 
not party political considerations, is what the At- 
torney-General must weigh in performing such 
functions. But to state this in the present context 
pinpoints the problem, for the proposed offence is 
in essential respects a political offence, concerned 
pre-eminently with the purpose with the purpose 
of acting prejudicially to Government policy. 

If the next Parliament is intent on enacting an of- 
fence of wrongful communication of information 
carrying anything like the maximum penalty pre- 
sently proposed, then at the very least it is urged that 
New Zealand’s international relations be deleted 
from the listed State interests; that the present mens 
rea requirement “with intent to prejudice” be re- 
tained; and that the information to which the of- 
fence refers be confined to national security infor- 
mation. 

CORRESPONDENCE 

Dear Sir, “When these ladies say they are referring 

Bad Language and the Law (LIP 424-427 ante) 
only to the legitimate and innocent culinary 
concept of stuffing food, I say ‘Rot!’ If that was 
the case, they would call their restuarant the 
‘Come in and Stuff Yourself. The fact that their 
families, their friends and their customers have 
found the new name ‘hilarious’, ‘brilliant’ ‘and 
terrific’ cuts no ice with me. However. nrovided 

Those of your readers who read neither Private Eye 
nor The Canberra Times may be interested to know 
that according to the former (issue 520, 20.11.81) 
the latter published the following item in its issue of 
31.5.81: 

Denying Mrs Erika Bayliss and Mrs Kati 
Ugrica, both of Hindmarsh, Southern 
Australia, permission to re-name their 
“Europa” restaurant the “Get Stuffed” 
restuarant, Judge R Grubb said: “Because there 
are restaurants bearing the name ‘Get Stuffed’ 
in Dublin and in Edinburgh establishes no pre- 
cedent. I have had a long concern, indeed a 
love, for the English language. But I will not 
have the honest bawdiness of Chaucer and 
Shakespeare turned into the slyly salacious. 

others agree, I will allow them to rename their 
establishment ‘The Get Fucked Restaurant’.” 

Judge Grubb has the reputation of being 
South Australia’s wittiest dispenser of justice. 

Mrs Bayliss said: “We are disappointed. We 
have decided to rename our restuarant ‘Fat- 
ty’s’.” 

Yours faithfully 
AFGRANT 
Auckland 

541 



New Zealand Law Journal 

ECONOMIC STABILITY AND CARLESS DAYS 

By JF CALDWELL’ 

The author discusses the outcome of the latest Court action to question the scope 
of the notorious regulation-making provisions in the Economic Stabilisation Act 
1948. 

With so much of daily life controlled by govern- 
ment regulations it is perhaps surprising there have 
been so few challenges launched in the Courts 
against their validity. Thus the latest Court of Ap- 
peal judgment of Brader v Ministry of Transport 
1198 11 1 NZLR 73 is a welcome reminder of the 
possibilities (and limits) of judicial review of deleg- 
ated legislation. 

In this case the applicant had been convicted 
under the carless days regulations ie the Economic 
Stabilisation (Conservation of Petroleum) Regula- 
tions (No 3) 1979. These Regulations had been 
made under s 11, the empowering section, of the 
Economic Stabilisation Act 1948 which authorises 
the Governor-General to make such regulations “as 
appear to him to be necessary or expedient for the 
general purpose of this Act.” The general purpose 
of the Act is broadly defined in s 3 to be the promo- 
tion of economic stability in New Zealand. 

Ultra Vires 
The Act has of course been used to authorise 

regulations covering a great diversity of economic 
activity, but the applicant argued that these regula- 
tions aimed at preserving petroleum supplies ex- 
ceeded the powers conferred by the Act because the 
Act was confined in scope to money matters such as 
wages, rents and prices 

Predictably, the applicant’s argument was un- 
successful. As in their earlier judgment in NZ Shop 
Employees Industrial Association of Workers v At- 
torney-General [ 197612 NZLR 2 1, the Court of Ap- 
peal were impressed by the extraordinary breadth of 
both the empowering section and the Act as a 
whole, (the Act being little more than a declaration 
of a general purpose followed by an authorisation 
for the Governor-General to make regulations to 
implement the purpose). Confronted with such an 
Act the Court of Appeal reiterated Turner P’s dictum 
in the Shop Employees case that it should be given a 
“liberal” interpretation. However, the Court was 
careful to stress that even this sort of Act does not 

‘Lecturer in Law, University of Canterbury. 
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offer a blank cheque to the government. Cooke J 
held at p 78 that “[ik is not to be supposed that by the 
1948 Act the New Zealand Parliament meant to 
abandon the entire field of the economy to the Ex- 
ecutive” and he warned that “[a] tenuous connection 
or remote connection with economic stability 
would not be enough; it would invite an inference 
that the regulations had not really been made for the 
purpose authorised by Parliament.” McMullin J also 
recognised at p 84 that there were limits on the 
regulation-making power confined under the Act. 
Thus if, for example, the Government purported to 
use this Act to make regulations deregistering a 
union engaged in an industrial dispute, the regula- 
tions could well be held invalid even assuming they 
had some spin-off bearing on economic stability. 
The discretion to make regulations is wide but 
emphatically not unfettered. 

However, both Cooke J at p 78 and McMullin J 
at p 84 accepted Turner P’s view in the Shop 
Employees case that ultimately the question of ultra 
vires was one of opinion and degree. This is yet 
another indication of the general change in adminis- 
trative law away from an emphasis on legal princi- 
ples and technicalities to one on judicial pragmat- 
ism, policy and discretion. For example in the area 
of jurisdictional error the whole question has been 
similarly described as ultimately a “value-judg- 
ment” by Barker J in Bay of Islands Timber Com- 
pany Ltd v Transport Licensing Appeal Authority 
(unreported, Supreme Court, Auckland 4 April 
1977 Al 569/75). Administrative lawyers today are 
increasingly obliged to concern themselves with 
predictions of judicial policy. 

In the most general terms such predictions are 
not impossible. It is for instance fairly certain that 
Courts will show restraint when reviewing regula- 
tions dealing with emergency conditions. Thus in 
the Shop Employees case Turner P, in upholding 
the validity of the challenged regulations, said at 
~530 that when “. . . the dangers of galloping in- 
flation are imminent and financial disaster is not 
impossible, drastic legislation regulation becomes 
essential.” That approach was dramatically 
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different to his vigorous attack on wide subjective 
empowering clauses in his seminal judgment in 
Reade v Smith [I 9591 NZLR 996 when he poin- 
tedly said at p 1000 that the cases dealing with war- 
time regulations should not be used as “a 
touchstone for validity of Regulations made under 
more normal conditions”. Thus the question of 
validity of particular regulations cannot be 
divorced from their social and political context. 

Extrinsic evidence 
One of the more important features of Brader’s 

case was the acceptance of affidavit evidence from 
the Ministry of Energy. The admitted affidavit at- 
tempted to explain the circumstances of the enact- 
ment of the regulations by relating the importance of 
petroleum in the economy, and it attempted to ex- 
plain the effects of the regulations by stating the sav- 
ings of petroleum since that enactment. The rele- 
vance of such extrinsic evidence had been accorded 
only sporadic judicial attention in the past. The posi- 
tion emerging from such cases as Carroll v A ttorney- 
General 119331 NZLR 146 1, Kerridge v Girling 
Butcher [1933] NZLR 646 and Jensen v Wellington 
Woollen Manufacturing Co Ltd [1942] NZLR 394 
seemed to be that extrinsic evidence was inadmissi- 
ble if it was led to establish the purpose or object of a 
regulation, but that it was admissible if it was led to 
show the circumstances and effects of a regulation. 
Referring to Carroll’s case McMullin J drew on this 
distinction and held at p 83 that extrinsic evidence 
was admissible where “. . . regulations are so tech- 
nical in content as to require some elucidation as to 

their practical working.” McMullin J and Cooke J 
held these carless day regulations fell into such a 
class. 

There are however problems with admitting ex- 
trinsic evidence even of this type. Necessarily the 
Courts must become more involved in factual 
analysis, which offends the purist’s notion of 
judicial review being confined to legality. It also 
means that the Courts inevitably admit extrinsic evi- 
dence of the objects and purpose of the regulations 
through the backdoor. It is a natural assumption 
that the regulation achieved what it was intended to 
achieve and it is a little artificial to maintain that cir- 
cumstances, effects and objects can be neatly sepa- 
rated. 

Repugnancy 
Finally brief mention should be made of the ap- 

plicant’s argument in Bra&r’s case that the regula- 
tions were repugnant to both the common law and 
statute. The argument of repugnancy of economic 
stabilisation regulations to other statutes had been 
successfully upheld in Auckland City Corporation v 
Taylor 119771 2 NZLR 413 but not in the Shop 
Employees case; here the Court of Appeal had little 
difhculty in finding no repugnancy to statute. The 
argument of repugnancy to the common law was 
also summarily rejected on the ground that there 
was no natural common law right or liberty to use a 
car. And it must be true that the argument of repug- 
nancy to the common law will always be a most op- 
timistic one for, as noted in Powell v May 119461 KB 
330, most regulations and bylaws prohibit what 
would otherwise be lawful at common law. 

THE AUSTRALIAN MINING AND 
PETROLEUM LAW ASSOCIATION 

The above Association will hold its annual con- 
ference from 2-5 June 1982 in Brisbane. Enquiries 
may be addressed to the Secretariat of the Associ- 
ation, 8th Floor, 160 Queen Street, Melbourne, 
(phone 03 67 2544). 
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CONFIDENTIALITY ORDERS UNDER THE COMMERCE 
ACT 1978-2 

BY LL STEVENS LLB (Honsl (Auckl BCL (OXON) 

This is the concluding pert of the article the first part of which appeared in last 
month’s issue 

4. When do Confidentiality Questions 
Arise? 
Generally, issues regarding the protection of 

confidential information are likely to arise at three 
separate stages of investigations, inquiries or pro- 
ceedings under the Commerce Act. These are: 

(i) during an investigation by either the Ex- 
aminer of Commercial Practices (in respect 
of trade practices under Part II or 
monopolies, mergers or takeovers under 
Part 1111 or the Secretary of Trade and In- 
dustry (in respect of price control matters 
under Part IV); and 

(ii) at the interlocutory stages of any inquiry 
before the Commission; and 

(iii) during hearings by the Commission of in- 
quiries or appeals pursuant to the various 
inquiry and appeal provisions of the Act.26 

Each of these situations will be examined in turn. 

(a) Investigations 
The Examiner and the Secretary are given wide 

powers of investigation under the Act. These 
powers are secured by s 38(2) for trade practice mat- 
ters, s 8 1 J( 1) for monopoly, merger and takeover 
matters, and s 86 in respect of price control in- 
vestigations. Two of these provisions, ss 38t2) and 
8 1 J( 11, define the Examiner’s powers by authorising 
him to exercise all powers conferred upon the Com- 
mission in s 12 of the Act. Section 12( 11 in turn em- 
powers the Commission to: 

(a) Inspect, examine, and audit any books or 
documents; or 

(b) Require any person to produce any books 
or documents in his possession or under 
his control, and to allow copies of or ex- 

l6 Section 41 for trade practice inquiries; s 64 in respect 
of monopoly inquiries; s 76 for merger or takeover inqu- 
iries; s 82t7) for price control inquiries; and s 10 1 for ap 
peals against decisions of the Secretary in relation to 
price control. 
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tracts from any such books or documents 
to be made; or 

(c) Require any person to furnish, in a form 
to be approved by or acceptable to the 
Commission, any information or particu- 
lars that may be required by the Commis- 
sion, and any copies of or extracts from 
any such books or documents as 
aforesaid. 

Although the Examiner and the Secretary are 
bound by s 19(l) of the Act to maintain the secrecy 
of all matters coming within their knowledge when 
carrying out their functions and duties under the 
Act, and are required not to communicate such 
matters to any person, such a limitation does not 
apply to matters coming to their knowledge “for 
the purpose of carrying the Act into effect.” 
(s 19( 1 Ma)). 

Thus, the Examiner or the Secretary would be 
able to disclose confidential material obtained dur- 
ing the course of an investigation or preparation for 
an inquiry to, say, a complainant, potential wit- 
nesses or persons involved in the industry under 
consideration, unless steps were taken to protect 
such material. The Act has no specific machinery 
for protecting confidential information at this stage. 
However, it seems that two alternative methods of 
achieving protection could be used. First, any per- 
son requested by the Examiner or the Secretary to 
supply confidential documents or material, or to 
answer questions which would result in the dis- 
closure of confidential information, could, before 
supplying the material or answering the questions, 
obtain an undertaking from the Examiner or the 
Secretary that the confidential information will not 
be disclosed to any party or person, say, outside the 
office of the Examiner or the Secretary. It may also 
be necessary at the same time to seek an assurance 
that the confidential information will not, follow- 
ing the investigation, be included in any Report for 
distribution beyond the Commerce Commission. 

As the Examiner is required to report to the 
Commission: 
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(a) pursuant to s 40 regarding trade practices; 
and 

(b) pursuant to s 62 on monopolies; and 
(c) pursuant to s 75 on mergers and 

takeovers; 
and as the Secretary is as a matter of prac- 
tice required to report to the Commission 
on price control matters, it would not be 
proper or reasonable for any such 
assurance to extend to prevent disclosure 
to the Commission itself. Once the confi- 
dential information reached the Commis- 
sion its disclosure could be restricted by 
relying on the provisions referred to in the 
text under parts 4(b) and 4(c), post. 

The alternative method, which could be used if any 
undertakings or assurances sought were not given, 
or if it were thought desirable on account of the ex- 
treme confidentiality of the information, would be 
for the person requested by the Examiner or the 
Secretary to produce information to withhold it un- 
til the Commission itself had made an order em- 
bodying proper safeguards2’ 

With respect to merger or takeover investiga- 
tions, the Examiner has express power under 
s 8 1 J(2) to divulge secret matters for the purpose of 
obtaining information, subject to complying with 
certain statutory conditions. This power exists for 
the purpose of properly carrying out any investiga- 
tion under Part III of the Act, where: 

“(a) It is necessary for the Examiner to obtain 
any information or seek the views of any 
person (not being a person who has, 
directly or indirectly, a pecuniary interest 
(apart from an interest in common with 
the public) in the subject-matter of the in- 
vestigation); and 

“(b) In order to obtain that information or 
seek those views, it is necessary for the 
Examiner to divulge any matter which is 
secret in relation to that person in terms 
of s 19 of this Act.” 

The conditions which apply to any matter divulged 
under s 8 1 J(2) are referred to in s 8 1 J(3) as follows: 

“(a) The Examiner shall before divulging the 
matter record the name of the person in a 
register to be kept by him for the pur- 
pose; and 

27 It may be that such orders could be obtained by the 
Examiner or the Secretary pursuant to the provisions of 
s 12(l) or s I%31 of the Act. 

‘Yb) That person shall observe and perform 
the requirements prescribed under sub- 
section (1) of section 19 of this Act and 
be subject to the provisions of subsection 
(2) of that section as if he were a person 
engaged or employed in connection with 
the work of the Examiner.” 

Notwithstanding these protective conditions it 
would still seem desirable for parties or persons 
supplying confidential information to the Examiner 
pursuant to the powers contained in s 81 J to seek 
appropriate assurances to ensure the confidentiality 
of the information and specifically to invoke the 
provisions of s 8 1 J(3).2* 

Normally the Examiner should be willing to 
give such assurances in a proper case. However, 
the fact that assurances are given by the Examiner 
may not result in the information remaining conti- 
dential if the matter later comes before the Com- 
mission, as the Commission has indicated that it 
still has a discretion to determine the confidentiality 
of material supplied under s 8 1 J(2) of the Act.29 

lb) Interlocutory applications 
Most proceedings before the Commission 

under the Commerce Act commence with a 
preliminary hearing to determine applications for 
party status pursuant to s 14. Generally, the Com- 
mission will by this time be in receipt of a report 
from either the Examiner or the Secretary concern- 
ing the subject matter of the inquiry. Depending 
upon the nature and contents of such report, and 
depending also upon the course followed during 
the investigation concerning the protection of con- 
fidential information, there may well arise for 
determination certain issues regarding confiden- 
tiality. 

The nature of the applications made at this 
stage will be governed by the type of proceedings, 
the scope of any investigation preceding any report, 

2a This course was followed by counsel for LD Nathan & 
CO Ltd in Re Proposed Takeover by LD Nathan & Co Ltd 
ofMcKenzies(NZ)Ltd(I981) 2NZAR 321 at 338. (De& 
sion No 42A, para 17). 
29 Ibid, at 338 (Decision No 42A, para 18). (“The Corn- 
mission . . considers it retains discretion (sic) as to 
confidentiality and publication, even over material origi- 
nally supplied to the Examiner pursuant to s 8 1 J”). As to 
confidentiality in the context of mergers and takeovers 
generally, see G T Ricketts and D AR Williams, 
“Mergers and Takeovers under the Commerce Act 
1975”, NZLS Triennial Conference paper, pp 8-9. 
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and the report itself, as well as other relevant fac- 
tors Such an application was made by counsel for 
LD Nathan & Co Ltd during the preliminary hear- 
ing in Re LD Nathan & Co Ltd. The application rel- 
ated to two aspects of the Examiner’s report under 
s 75. The first was in respect of an appendix con- 
taining a confidential Nathan board report dealing 
with various aspects of the proposed takeover of 
McKenzies. This application was not opposed at 
this stage’O and a confidentiality order was made by 
the Commission. 

The second part of the application sought cer- 
tain deletions from the Examiner’s report of 
reference to the appendix which was already the 
subject of a confidentiality order. In addition, an 
order was sought restricting the manner in which 
the report might be used by the parties to whom it 
was issued. The Commission granted both applica- 
tions. The report was to be confidential until sub- 
mitted in evidence at the substantive hearing. In 
Decision No 42A, para 22, the Commission out- 
lined its order that “the use of the Examiner’s re- 
port, as amended and furnished to the parties, be 
strictly confined to the purposes of these proceed- 
ings and that the report, extracts, quotations or 
comment on its contents not be made public or 
otherwise released to the media.” Copying the re- 
port or any part of it was also forbidden, except 
with the written consent of the Chairman of the 
Commission. 

Counsel for LD Nathan & Co Ltd also sought to 
have access to the documentation used by the Ex- 
aminer in the preparation of the surveys referred to 
in his report at paras 4.2, 5.4 and 5.7. Counsel for 
the Examiner acceded to this application and, with 
counsel for LD Nathan & Co Ltd, agreed to the 
form of an order making the documents available 
to all parties. The Commission resolved to adopt 
the form agreed on and ordered accordingly.” 

Finally, with regard to interlocutory confiden- 
tiality applications, it should be noted that any 
order made may not remain in force at all later 
stages of the inquiry. The following comments of 
the Commission describe the approach applied:32 

“Whine the Commission acknowledges the 

3o At the substantive hearing one of the parties applied 
for the release to it of the appendix. For the reasons 
given in Re LD Nathan & Co Ltd, supra, at 337-339, 
paras 15 to 20 of Decision No 42A, this application was 
declined. 
)i Ibid, at 339 (Decision No 42A, para 23). 
32 Ibid, at 340 (Decision No 42A, para 26). 
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rights of any party, and the duty of the Ex- 
aminer, to have regard to the confidential 
nature of any material during the early develop- 
ment stages of a proposal, this status cannot be 
presumed to apply through all stages. In con- 
sidering the arguments in support of such ap- 
plications, and in determining whether or not 
to grant them, the Commission must be guided 
by the relevance of the material at the later 
stage of its substantive hearing and the public 
nature of its proceedings. It must also ensure 
the proper conduct of that hearing and the test- 
ing of evidential material during it. The Com- 
mission must equally seek to avoid harm to any 
party which might occur through the misuse or 
unnecessary disclosure of such material.” 

A similar theme was articulated in the judg- 
ment of Woodward J, in Re Queensland Co-opera- 
tive Milling Association Ltd, supra, n. 12, p 17, 228: 

“ . . . there may be matters on which it is 
necessary for the Tribunal to set out previously 
confidential material so that the Tribunal’s 
reasons for decision may be clearly understood. 
In such cases the legitimate private interest in 
maintaining confidentiality would give way to 
the public interest in understanding why the 
Tribunal has reached a particular decision.” 

(cl Applications during the hearing 
Such applications will usually relate to either 

oral or documentary evidence to be presented by 
witnesses at the hearing. In view of the usual prac- 
tice adopted by the Commission of calling for the 
filing and subsequent exchange of evidence two 
weeks before the start of the substantive hearing, it 
is necessary for parties or their legal advisers to 
isolate the evidence for which confidentiality will 
be claimed before the filing of briefs of evidence. 
Evidence which will be the subject of such an ap- 
plication is nevertheless required to be filed with 
the Commission and clearly identified as potentially 
confidential so that it is not subject to the exchange 
procedure. 

The Commission generally hears applications 
for confidentiality at the outset of the hearing. 
However, as the hearing proceeds, issues may arise 
which make it necessary for the parties to produce 
confidential material as part of their case. An ap 
plication in respect of such material may be made 
during the course of the hearing. 

A situation may arise during the hearing where 
confidential information has been accidentally 
released to other parties, counsel, or even the press. 
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The fact of such release should not, it is submitted, 
preclude the making of a confidentiality order by 
the Commission. Such an order may at least have 
the effect of preventing publication of the informa- 
tion, or preventing further distribution than has 
already occurred up to the time of the making of 
the order. The enforcement of a confidentiality 
order in these circumstances (or any prosecution 
for an offence against say, ss 9(4) or 15(4)), would 
depend upon whether there existed any evidence of 
breach after the time when the confidentiality order 
was made. 

Applications for confidentiality orders at the 
hearing are generally made pursuant to s 9(3) or 
s lS(3) of the Act. The Commission hears counsel 
or agents in support of such applications and also 
receives submissions from other interested parties 
before making an or&r. The type of order made 
will vary with the nature of the information the 
subject of the application. The Commission nor- 
mally spells out the conditions attaching to the 
order with great particularity. 

The following example of the type of conditions 
imposed is taken from a confidentiality order in the 
Lion Breweries Ltd/Dominion Breweries Ltd trade 
practice inquiry relating to the supply of pints and 
cans of beer to the Duke of Marlborough, Russell. 
(Decision No 52) The order was made subject to the 
following terms and conditions: 

“1. That the use thereof shall be strictly con- 
fined to the purposes of the proceedings 
relating to the Report until and if made 
public during the proceedings before the 
Commission. 

“2. That the named counsel shall maintain 
and aid the secrecy of the said documents, 
information and particulars and shall not 
communicate any matters therein con- 
tained, other than that which becomes 
public during the proceedings, to any per- 
son except as now provided, namely that 
the named counsel may consult with one 
another with respect to any matter arising 
from the information before the Commis- 
sion or with any person nominated by 
counsel for the Examiner as the appropri- 
ate person with whom the matter might 
be discussed. 

“3. That the documents, information and par- 
ticulars so made available to the counsel 
as aforesaid and pursuant to this Order 
shall not be copied in any manner by 
those counsel except with the express con- 

sent in writing of the Chairman of the 
Commission. 

“4. That the documents, information and par- 
ticulars supplied pursuant to this Order 
and any copies authorised to be made pur- 
suant to this Order shall be returned forth- 
with to the Commerce Commission upon 
demand. 

“5. That the documents, information and 
particulars listed in the Schedule and 
supplied in pursuance of this Order, 
and any copies authorised to be made 
under condition 3 hereof shah, if not 
previously returned under condition 4 
hereof, be returned to the Commerce 
Commission no later than the day 
after the last day of hearing of the pro 
ceedings relating to the Report. 

“6. That leave is reserved to all parties to 
apply further.” 

In this way the potential for misunderstanding 
the order or possible breaches of the order aris- 
ing from confusion can be significantly 
reduced. 

5. Modes of Protecting Confidential 
Information 
Reference has already been made to two 

methods of ensuring confidentiality, namely (a) 
by securing an undertaking of the Examiner or 
the Secretary not to disclose information,33 and 
(b) by obtaining from the Commission a 
detailed order either at an early stage of the pro- 
ceedings (eg at the party status hearing) or at the 
outset of the hearing itself.34 In cases where an 
order has been made, it may however be 
necessary for counsel to test the accuracy or 
validity of such information by cross-examina- 
tion during the course of the hearing. In such a 
case, the Commission may decide that it is 
proper to sit in private pursuant to an or&r 

3’ See discussion, ante, Part 4(a). 
” In the Fletcher Holdings Limited/Carter Holt Hold- 
ings Limited takeover inquiry a confidentiality order 
under ss 9(3Xb) and 1 S(3) of the Act was made prior to 

the public hearing in order to protect from publication 
the whole of the Examiner’s report under s 75. The re- 
port included an appendix consisting of a highly conti- 
dential Fletcher board report on the strategy of the pro- 
posed takeover. See order of the Commission dated 13 
October 1980. 
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made under s 9(3Xa).35 An order for this type of 
hearing was made during the hearing (15-25 
June 198 1) of the Inquiry into the Advisability 
of Removing Alcoholic Liquor from the Posi- 
tive List. It was the need to lead evidence of in- 
dividual private company financial results (and 
test such evidence by cross-examination) which 
necessitated such an order. It is to be observed 
that most of the evidence in this case was pre- 
sented during the public hearing. 

An important question which may arise 
from an order to hear evidence in private is 
whether counsel appearing for a party to the 
proceedings may disclose confidential evidence 
to, say, the Managing Director or other senior 
officer of a client company, where counsel is of 
the opinion that such disclosure is necessary to 
enable him to obtain proper instructions. This 
issue arose in Australia in the case of Ex parre 
Tooheys.36 The Federal Court of Australia on 
appeal from the Trade Practices Tribunal con- 
sidered the powers of the Tribunal contained in 
s 106(21 of the Trade Practices Act 1974. It was 
held that the relevant parts of this provision - 
not materially different from s 9(3) of the Com- 
merce Act - permitted the Tribunal to make 
an order prohibiting disclosure of information 
even to the representatives of parties to the pro- 
ceedings. Nimmo J stated, (at 17,560): 

“I am satisfied that the legislature intended the 
Tribunal to have powers, if and when it saw fit, 
to exclude any person including a party from 
hearing the evidence or part of the evidence to 
be given before it or from acquiring the 
knowledge of it from anyone who was permit- 
ted to hear it”. 

The Federal Court bad earlier referred (at 17,556) 
to various cases where, because of the nature of the 
information involved, disclosure of the information 
was restricted to legal advisers only.37 

Whether or not such an or&r should be made 
in any given case in the discretion of the Commis- 
sion will depend upon a large number of relevant 

3S Similar powers exist in relation to appeals to the High 
Court. gee, for example, s 45(l) (as to trade practice ap- 
peals) and s 81(c) (as to monopolies, mergers or 
takeovers). 
I6 (1977) ATPR para 40-054, p 17,553. 
37 See Warner-Lambert Co v Glaxo Laboratories Ltd 
(1975) Rpc 354; Wellcome Foundation Ltd’s Patent 
(1975) RPC 107; Scott v  Scott [1913] AC 417; and R v 
Carlstrom I1 9771 VR 366. 
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factors, including the matters referred to in s 2 
above. An example of a case where an order was 
made enabling counsel to disclose confidential in- 
formation to an expert instructed to assist in the 
preparation and presentation of the client’s case oc- 
curred in AC Hatrick Chemicals Pty Ltd.38 There 
Deane J, sitting in the Trade Practices Tribunal, 
held that, subject to appropriate undertakings, 
counsel requiring the assistance of an economist 
could disclose the contents of certain confidential 
documents to the economist.39 

Apart from confidentiality issues arising during 
investigations by the Examiner or the Secretary, or 
during the hearing of inquiries under the Act, such 
issues also arise in connection with practices where 
notification is required to be given to the Com- 
merce Commission. Examples of practices in this 
category are individual resale price maintenance 
agreements or arrangements (ss 28 and 29) and col- 
lective pricing agreements (ss 27 and 291. It is not 
unusual for applications or notifications filed pur- 
suant to these statutory provisions to contain confi- 
dential information. 

The Commission is now required by s 130A of 
the Act to maintain a register or registers in which 
may be entered or filed any report, notice, applica- 
tion, evidence, submission, or other document or 
thing given or made to the Commission under the 
Act. Section 130A(21 provides that every such 
register shall be made available, in whole or in part, 
for inspection, copy, or publication by such per- 
sons, in such manner, and subject to such condi- 
tions as the Commission may order. 

Confidentiality in respect of such registers is 
dealt with by s 130A(3) which provides that “this 
section is subject to any order for the time being in 
force and made under s 9 of this Act by the Com- 
mission.“‘0 Orders under s 9 may be made by the 
Commission of its own motion, or on the applica- 
tion of any party concerned. The forms for applica- 
tions under ss 27 to 29 alert the parties to the need 
to identify any confidential information. If, 

3a (19771 ATPR para 40-044. 
” A summary of the principles applicable in such a case 
is given by Deane J p 17,510. 
*O Section 130A was inserted by s 39 of the Commerce 
Amendment Act (No 2) I979 to clarify the obligations of 
the Commission with regard to the keeping of registers. 
It is understood that prior to this amendment a similar 
system operated with public and non-public parts of the 
Register being maintained. However, the Commission 
relied on s 8 (under which the Commission may operate 
its own procedure) as the authority to operate a system. 
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however, the parties do not identify what is clearly 
confidential information, the Commission may 
nevertheless act to protect the information of its 
own motion. 

It must be stressed that the types of orders 
which might be made by the Commission on conti- 
dentiality applications generally will be as infinite 
and variable as the type of material the subject of 
the applications. In the final analysis, the type of 
order made should be one which best protects the 
legitimate interests of the litigants in the light of the 
competing policy factors referred to earlier in s 2. 

6. Conclusion 
The question of confidentiality of valuable com- 

petitive information in proceedings under the Com- 
merce Act is an extremely important one for 
litigants and persons involved in Commerce Act 
proceedings, as well as their legal advisers. The 
decisions which might be made by the Commission 
when hearing confidentiality applications will often 
involve a consideration of widely conflicting in- 
terests and require a delicate balancing of a broad 
range of relevant factors. 

In many cases litigants or other persons con- 
cerned in proceedings under the Commerce Act 
will be anxious to ensure that commercially valua- 
ble and sensitive information is protected as far as 
is legally possible. This need places a heavy onus on 
legal advisers and counsel in such proceedings to 
ensure that no competitive advantage which is 
capable of protection is lost. At the same time, the 
Commerce Commission must endeavour to ensure 
that the commercial issues arising under the Act 
(generally involving a high consumer and public in- 
terest) are litigated in the open and yet without 
detracting from the legitimate expectation of com- 

mercial litigants and other persons involved in the 
proceedings that information which could cause 
harm to their commercial and trading enterprises 
will be protected. 

On the other hand, parties and others seeking to 
protect allegedly confidential information should be 
cautioned as to the practical and legal limitations of 
what is confidential information. It is possible that 
the potential damage or harm which some busi- 
nessmen consider will flow from disclosure of cer- 
tain types of information is imagined rather than 
real. As Mr Justice Cardozo once remarked,” 
‘Ybusinessmen] as a rule are not wholly in the dark 
as to the ways of their competitors.” 

However, it seems apparent from the New Zea- 
land cases considered in this article that the Com- 
merce Commission clearly recognises a commercial 
litigant’s interest in preventing disclosure of ge- 
nuinely confidential information and will seek to 
act at all times to preserve such interest. It is sub- 
mitted that in appropriate cases before the Com- 
merce Commission, counsel and agents might 
usefully draw assistance from some of the recent 
decisions under the Australian Trade Practices Act 
(outlined herein) which have done much to 
preserve the sanctity of confidential information. 
Those decisions, together with the principles 
emerging under the confidentiality provisions of 
the Commerce Act, will ensure that the confidence 
of the litigants themselves is earned and retained. 
This should in turn ensure that the Commerce 
Commission is better able to fulfil its tasks under 
the Commerce Act and so contribute properly to 
the administration of justice in a difficult and com- 
plex area of the law. 

” See Norwegian Nitrogen Products Co v United States, 
288 US 294, at 323 (19331. 
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REFUGEES AND THE LAW 

8 y A J F SIMMANCE 

The following paper is the text of an address delivered on 12 August 198 1 to the 
closing plenary session of the 7th Lawasia Conference in Bangkok. The author is 
the permanent regional representative for South Asia on the United Nations High 
Commission for Refugees. 

A copy of the paper was submitted to us by Mr D L Tompkins QC, a New 
Zealanddelegate to the Conference, who thought theaddress “‘a moving, vividend 
eloquent statement of the plight of refugees*‘. We agree, and hope readers will find 
it of interest. 

Introduction 
This is the very first opportunity which I have 

ever had to address many hundreds of the most emi- 
nent lawyers of an entire continent and it is almost 
as certainly the last. For, although I am a lawyer, I 
am not a very good one and, over the last four days, 
you have hzard much wisdom from legal luminaries 
of a more elevated kind. My law is of a baser sort, I 
learned it, such as it is, in the rough and tumble of 
the criminal Courts, and my fmt Master in cham- 
bers never tired of telling me that the Law of Evi- 
dence was all the jurisprudence a criminal lawyer 
had need to know and that all else was a difficult, 
not to say dangerous, distraction. He lived by this 
precept. I shall try to do the same. I shall try to tell 
you what it is that, in the few years that I have 
worked among refugees, I have learned from the 
evidence of my ears and eyes. I shall talk, if I may, 
about refugee protection in practice, and try - but 
only imperfectly - to relate the practice to the theo- 
ry. I say imperfectly because, in countries which 
have not acceded to the international instruments of 
refugee law, the connection between practice and 
theory can only be a tenuous one. The theory should 
underpin the practice, but in most of Asia I fear that 
the practice is almost severed from it, rather like a 
nearly amputated limb left dangling in mid-air. So 
the limb has to find a life of its own and that, as any 
doctor will tell you, is not exactly easy to achieve. 

Protecting Refugees 
At the practical, everyday, level, refugee protec- 

tion means the protection of refugees from the 
authorities, from the public at large, from each 
other, and sometimes even from kindly but 
misguided souls who wish them well. By protection 
from the authorities, I mean, ofcourse, protection in 
countries of asylum rather than in countries of 
origin, because in countries of origin the individuals 

550 

we are concerned with are not yet refugees and it is 
one of the weaknesses of the international system 
that the cause of refugee situations (as Mr Bright of 
New Zealand has cogently reminded us) is some- 
thing which we have little capacity to address. 

(a) From the authorities 
By the authorities ofcountries of asylum I do not 

always, or even usually, mean the central 
authorities, for these typically are just, sensible and 
humane. At least, that is the case in Asia, although 
there are other regions of which I might not say as 
much. The trouble is almost invariably at the local 
level, and that is why I would stress to you 
UNHCR’s task of down-toearth protection in the 
field. That task confronts us almost anywhere in the 
world and what I have to say about it applies not to 
Asia specifically, nor Africa, nor Europe, nor the 
Americas but to anywhere and everywhere where 
power corrupts and the strong are able to oppress 
the weak. In facing that task, it is the individual pre- 
dicament which we confront. The public expression 
by a Minister ofa sincere humanitarian conviction is 
small comfort to an individual refugee who is dodg- 
ing bullets in the bush. It avails a refugee nothing if, 
while the central government is committed to the 
granting of asylum, the border guards are pushing 
him away. It means little that his right to property is 
safeguarded in the abstract when local officials are 
rifling his pockets for everything he has. Nothing 
matters very much when he is dead except a decent 
burial, and I have known a young UNHCR lawyer 
strive to secure him even that. 

How, you may ask, does accession to an interna- 
tional convention by the central government attack 
the perpetuation of abuses at the local level? The 
answer, I think, is fairly simple. Local officials, even 
at the most junior levels, live by rules and regula- 
tions and are amenable to instructions and advice. 
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They are often members of a disciplined force and 
accustomed to do as they are told. Accession, partic- 
ularly when it is followed by enactment (as it should 
be) of domestic refugee legislation, presents the per- 
fect opportunity to tell them what to do. The essence 
of the Convention and the law can be conveyed in 
simple administrative instructions. Training courses 
can be held - and have been held in some coun- 
tries, with the participation of UNHCR officers- to 
teach them the bounds of their authority towards 
refugees and the duties and obligations imposed 
upon them. Clarity replaces confusion and abuse. 
The very existence of the law can lead to order; law 
and order, the very words are linked together in our 
minds. Without refugee law, refugee protection is at 
best a haphazard and even a hazardous affair. I do 
not use the word hazardous lightly and, when a 
young refugee official trying to do his duty has a 
razor thrust against his throat at midnight (which I 
have known to happen), he does not use it lightly 
either. Indeed, he can probably think of a rather 
stronger term. 

(b) From the public 
The protection of refugees from the public at 

large, from the general run of humanity if you like, 
can range from resistance to petty exploitation to a 
struggle against criminality of the grossest kind. 
Refugees are easily deceived, cheated and 
defrauded, particularly when they have no access 
to, let alone remedy in, the local Courts. Often they 
pay through the nose for anything they buy, 
although, here in Thailand, I have been heartened to 
find that the shops set up by local traders in and 
around refugee camps almost always charge a fair 
and honest price. 

But man is, after all, a predator and I am not so 
naive as to believe that the enactment of a law can, 
by itself, prevent the strong preying upon the weak. 
And the predatory act can be of quite horrifying 
dimensions. A few years ago, when I was in another 
country, we had a refugee child, a ten-year-old boy, 
who tried to intervene to prevent his mother being 
raped. A large hook was thrust into each side of his 
body. To each hook was attached a rope and he was 
hauled into the air, a form of crucifmion, and forced 
to watch his mother being raped again and 
repeatedly before hi eyes. The young are resilient 
and the boy recovered in body (although perma- 
nently disfigured) and, I hope, in mind. The mother 
recovered in body but not in mind and lived “in- 
capable,” as Shakespeare puts it, “incapable of her 
own distress.” 

Now incidents like this, horrible as they may be, 
do not happen just to refugees. They do not happen 
with the connivance or support of governments (ex- 
cept for those of the Idi Amin variety), and govern- 
ments in Southeast Asia, as I well know, are making 
determined efforts with international support for 
their prevention. UNHCR is fully associated with 
these efforts and supports them here as elsewhere in 
the world. I cannot demonstrate that a national 
refugee law or an international convention or both 
would necessarily make such efforts more sue- 
cessful. But I have an instinct, a gut-reaction 
(although that is an expression I dislike) that a ring of 
strong and resolute states in Asia and the Pacific, all 
signatories to the Convention and Protocol, all with 
national refugee laws and a growing, healthy body 
of refugee jurisprudence, would, by their existence 
and by public knowledge of the principles to which 
they openly subscribe, act as a powerful restraining 
force against the savagery which is in all mankind 
and without which no law save one governing the 
opening hours of the Garden of Eden would be re- 
quired. 

But even the Garden of Eden had its brighter 
side particularly before the advent of the fig-leaf! 
And, even though the subject of refugees is a sombre 
one, I ought to strike a lighter note. One of my col- 
leagues not so long ago almost had to protect a 
group of prospective refugees from the innocent 
protestations of a charming air hostess, from whose 
country they were departing with the consent of the 
authorities, almost certainly never to return. In the 
language of airlines and to their visible apprehen- 
sion, she repeated gently “Air Ruritania hopes you 
have enjoyed your flight and looks forward to the 
pleasure of having you aboard again.” The spectre of 
airborne “refoulement” was, he tells me, visible in 
their eyes 

Ic) From other refugees 
About the protection of refugees from refugees I 

need say little but it is often a worry, even a preoc- 
cupation, in the field. No one pretends that refugees 
are perfect although the extent of prejudice against 
them can be a real shock. “Ah, UNHCR” I once 
heard a country of origin Ambassador remark, 
“You’re the organisation that supports terrorists” 
“Indeed, and are you the country that creates 
them?’ I should have replied but, to my shame, did 
not do so, restrained by the confines of 
humanitarian tact and, I confess, because I did not 
think of it in time. 

But the fate of the refugee is bad for anyone, the 
rootlessness, the separation, the uncertainty, the 
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wandering - or, if not the wandering, its equally 
demoralising opposite, confinement in a camp. 
Camps are a perfect breeding-ground for vice, pri- 
vilege and extortion. Whenever I am in a camp for 
long, I think with envy of those articles in the Con- 
vention which provide for freedom of movement, 
the right to employment and property, association, 
and the like. To be a refugee, even with such rights, 
is an indignity because it necessarily involves a loss 
of status; without them, it is a condition which, 
however humanely administered, borders danger- 
ously on imprisonment and the less it is prolonged 
the better for all concerned. LA me just quote to you 
an extract from a report of something which hap- 
pened thousands of miles from here on July the 4th 
(ironically the World’s most famous day of indepen- 
dence), this year. 

“Early in the morning, the combined security 
forces surrounded the camp, mounted a 90mm 
recoil-less rifle on a fence, pointed it into the com- 
pound and ordered the refugees to get into trucks. 
‘From a military point of view it makes sense,’ Col- 
onel X, spokesman for the armed forces, said of the 
decision to move the refugees to the prison, six miles 
away, ‘so we can have control over these people day 
and night. I know both places, the camp and the 
prison, and they’re better off in the prison’.” 

The refugees - who had just finished planting 
fields around the camp- did not, concludes the re- 
port “appear to agree” as they moved into their cells. 

(dl From well-wishers 
The last form of practical protection I have men- 

tioned is that of protecting refugees from those who 
wish them well. Not only the road to hell but the 
road to refugee resettlement is sometimes paved 
with good intentions, usually the good intentions of 
those who erroneously believe that because a 
refugee has had to change his country of residence 

he ought to change everything else about himself as 
well. He ought to change his religion - which may 
be his greatest solace; if he is polygamous, he ought 
to change the number of his wives; he ought to 
change his diet, his table manners and his mode of 
dress. Now it is true, of course, that there are many 
and drastic adjustments to be made; but the culture, 
the faith, the ethnic cohesiveness and spiritual iden- 
tity of a people should not not be lightly sacrilied. 
Let us help the refugees in our charge to retain a 
pride in their origins and let us not delude them with 
promises of what may in some ways be a better but 
in others is almost certain to be a harsher, lonelier 
and more selfBh life. 

Conclusion 
So where does it all end? It ends, in the words of 

the Statute of the High Commissioner, in permanent 
solutions by voluntary repatriation or assimilation 
within new national communities. From Thailand 
-and forgive me if, at last, I strike a local note - it 
has so far been mostly a matter of assimilation by 
resettlement in third countries to which well over 
three hundred thousand have already gone. Nearly 
twelve thousand went this July alone and many 
more are near their journey’s end. Which reminds 
me of Shakespeare again “Here is my journey’s end, 
here is the butt, the very sea - mark of my utmost 
sail.” With your support and that of your Govern- 
ments, we, the staff of the High Commissioner and 
all the agencies and individuals who help us, will 
continue to strive for a safe and happy journey’s end 
for those whom we protect. We shall go on doing 
out best, but the journey would be less perilous and 
the destination surer if we had the international in- 
struments of Convention and Protocol and not just 
bluff, persuasion, accident, sheer good luck and 
sometimes a little courage, to guide us on our way. 
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THE CONTRIBUTION OF ARAMOANA TO 
ADMINISTRATIVE LAW 

By PROFESSOR J F NORTHEY’ 

The future of Aramoana is now uncertain. 
Despite the efforts of the Environmental Defence 
Society Inc (EDS), the Royal Forest and Bird Proteo 
tion Society of New Zealand Inc and the Coalition 
for Rational Economic and Environmental 
Development in New Zealand Inc (CREEDNZ), the 
Government’s timetable was not interfered with. 
Only the withdrawal of one of the companies associ- 
ated with the Aramoana smelter has cast doubt on 
its construction. This note will not be concerned 
with the economic, environmental, social and other 
issues raised by the project, but with the legal princi- 
ples raised and clarified by the proceedings initiated 
by the societies which were the fust to challenge the 
fast-track procedures. 

A brief outline of the procedures included in the 
National Development Act 1979 must first be given. 
Section 3 calls for an application to the Minister of 
National Development for the making of an Order 
in Council applying the Act to the work. The work 
must be seen to be a major work likely to be in the 
public interest which is considered to be essential for 
one or more of the purposes enumerated in s 3(3)(a) 
and on which it is also essential that a decision be 
made promptly. Of necessity, the Order in Council is 
only a preliminary step because the fmal decision is 
made later under s 11 when the Planning Tribunal 
has made its inquiry, report and recommendation. 
Provision is made for those objecting to make an ap- 
plication for review to the Court of Appeal, whose 
decision is final. Though the effect of the privative 
provision (s 17) has not been challenged, it has been 
assumed to be effective to limit proceedings directed 
towards delaying the approval and commencement 
of the proposed major work.’ 

*Dean of the Faculty of Law, University of Auckland. 
’ The privative provision is a “time limit” clause, as to 

which see S A de Smith, Judicial Review of 
Administrative Action (4th ed, 19801, 357-316; H W R 
Wade, Administrative Law (4th ed, 19771, 560-590; J 
Alder, “time limit clauses and judicial review” (1975) 38 
MLR, 274; N P Grave& “Time limit clauses and 
judicial review - the relevance of context” (19781 41 
MLR 383, 399-403 and ‘Time limit clauses and judicial 
review - some second thoughts” (1980) 43 MLR 174. 

The proceedings in the Court of Appeal resulted 
in live judgments - four as the result of the pro- 
ceedings brought by EDS and the Royal Forest and 
Bird Protection Society and one on the application 
by CREEDNZ. They make significant contributions 
to the development of administrative law. The first 
judgment, of 15 June 1981, concerned the 
availability of discovery against the Crown; the sec- 
ond and third, given on 24 and 26 June 198 1, deal 
with the claim to public interest immunity for docu- 
ments leading up to the approval of the Order in 
Council on 27 April 1981; and the last two, each 
delivered on 15 July 198 1, dispose of the challenge 
to the validity of the Order in Council. The last two 
raise a number of separate issues, the most impor- 
tant being the allegation of breach of natural justice 
or fairness, and bias or predetermination by the Ex- 
ecutive Council, failure by the Council to consider 
the material relevant to the decision, and the locus 
standi of the applicants. 

This note will consider in turn: 

(al discovery; 
ti privilege; 

natural justice and fairness; 
(d) bias or predetermination; 
(e) failure to take relevant considerations into 

account; and 
(0 locus standi. 

Discovery 
The purpose of the Crown Proceedings Act 

1950 was to facilitate actions against the Crown and 
to abolish some of the advantages enjoyed by the 
Crown in litigation. But the subject was not placed 
in a position of equality. For example, certain 
remedies may not be secured against the Crown. Its 
constitutional position made it inappropriate to 
direct the orders of certiorari, injunction, man- 
damus and prohibition against the Crown. But a 
declaration under the Declaratory Judgments Act 
1908 could be made; such an or&r did not offend 
the constitutional proprieties Moreover the pro- 

’ The recent judgment challenging the environmental 
impact report has not been included. 
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cedural advantages of the Crown in such prcceed- 
ings were diminished. For example, discovery could 
be or&red where a declaration was sought in terms 
of s 27. 

When the improved remedy, an application for 
review, was made available under the Judicature 
Amendment Acts of 1972 and 1977, the earlier posi- 
tion of the Crown was preserved by s 14 of the 1972 
Act which amended the definition of “civil proceed- 
ings” in s 2(l) of the Crown Proceedings Act 1950.3 
It was decided that the general words of s 1 O(2Xi) of 
the Judicature Amendment Act 1972 (as substituted 
in 1977) as to discovery did not broaden the 
availability of discovery against the Crown; it re- 
mained available only when a declaration was 
sought. There was some doubt about the effect of 
s 4(21 of the Judicature Amendment Act 1972, 
which enabled a declaration to be made setting aside 
a decision when certiorari would previously have 
been the remedy to achieve that result. This doubt 
has been resolved by the Court of Appeal. 

In the judgment delivered on 15 June 198 1, dis- 
wvw was ordered’ of all documents relating to the 
Aramoana smelter project that were considered by 
the Executive Council or Cabinet on or about 27 
April 198 1 and those which recorded or transmitted 
any decision or advice then determined. The Crown 
had resisted discovery and interrogatories (which 
were described by the Court of Appeal as “fiihing”). 
The Court confirmed that discovery and inter- 
ragatories should not be ordered if the relief sought 
in the application for review was in the nature of 
certioari, mandamus or prohibition. 

The applicants had claimed: 

(1) a declaration that the Order in Council 
made under s 3(3) (SR 198 1 / 107) was in- 
valid; 

(21 an order setting aside the purported deci- 
sion of the Governor-General to apply the 
Act to the Aramoana smelter (thereby 

3 “Civil proceedings” is defined as meaning “any 
proceedings in any Court oher than criminal 
proceedings; but does not include proceedings in relation 
to habeas corpus, mandamus, prohibition, or certiorari 
or proceedings by way of an application for review under 
Part I of the Judicature Amendment Act 1972 to the 

extent that any relief sought in the application is in the 
nature of mandamus, prohibition, or certiorari.” The 
words italicised were added in 1972. 
4 A similar decision was taken in Ng v  Minister qf 

Immigration (judgment 10 August 1981 (CA100/8111, 
overruling Holland J, who had chosen not to follow 
earlier decisions of the High Court. 
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utilising s 4(2) of the Judicature Amend- 
ment Act 19721; and 

(3) an order in the nature of certiorari to bring 
up and quash that decision. 

The relief sought under (11 and (2) could have 
been granted, but it was doubted that certiorari lies 
to bring up and quash an Order in Council; see 
Reynolds v  Attorney-General (1909) 29 NZLR 24, 
38; Australian Communist Party v  The Common- 
wealth (1951) 83 CLR 2, 179, per Dixon J. Further- 
more, certiorari, being a prerogative remedy, may 
not lie against the representative of the Sovereign. 
The Court of Appeal held that declarations were the 
primary relief sought; discovery was seen as a valua- 
ble adjunct to proceedings for a declaration; Bar- 
nard v  National Dock Labour Board11 95312 QB 18, 
43, per Denning LT. Without discovery, the appli- 
cants would find it virtually impossible to challenge 
the validity of or basis for an Order in Council 
because all or nearly all of the relevant information 
was held by the Government. Moreover the Na- 
tional Development Act itself contemplated review, 
and public confidence would not be sustained if 
review were confined so narrowly as to seem to be 
rubber stamping. 

The Court indicated that “the most satisfactory 
and just procedure at the hearing would be for the 
Minister of National Development to appear to give 
oral evidence and be available for relevant cross- 
examination.” As will be seen, that view was not 
shared by the Government, which also resisted 
discovery, as will now be discussed. 

Privilege 
With discovery ordered, the stage was set for 

the claim to privilege made by the Deputy Prime 
Minister and addressed to the Secretary to Cabinet 
and Clerk of the Executive Council directing him to 
object to the production of the relevant documents 
and not to produce them unless the objection was 
not sustained by the Court. The lengthy direction 
claimed that discovery was contrary to the public 
interest, primarily because the documents related to 
the consideration of Government policy at the 
highest level where free and frank discussion 
would be inhibited if there were a possibility of 
their being made public later. The direction made 
no specific mention of the matters to which s 3(3) 
directed consideration. 

The claim was rejected, Cooke J relying on the 
general principle recently explained by the 
Australian High Court in .Sankey v  Whitlam (1978) 
142 CLR 1 and by the House of Lords in Burmah Oil 



New Zealand Law Journal 

Co Ltd v Bank of England [19801 AC 1090, that the 
Court has the power to inspect any document and to 
order production despite a ministerial objection. 
Both Richardson and McMullin JJ discussed the 
trend of recent decisions, including the two already 
mentioned, which had denied immunity from dis- 
closure to Cabinet minutes merely because they rel- 
ated to government policies at the highest levels. To 
be balanced against that claim and the objects 
achieved by immunity is the public interest in the 
administration of justice. 

While it is recognised that the instances when 
the claim to immunity will not be upheld will be 
few, the requirements in s 3 of the National 
Development Act, the provisions for review in 
s 17, and the doubts raised by the Deputy Prime 
Minister’s direction as to whether Cabinet and the 
Executive Council had addressed themselves to the 
relevant considerations resulted in an order that the 
documents be produced for inspection by the 
Court. Only by production could the Court be 
satisfied that the decision of the Executive Council 
was made according to law. 

The law on Crown privilege or public interest 
immunity has been gradually relaxed in favour of 
the citizen over the past forty years. From the 
wartime decision in Duncan v Cammell Laird & Co 
119421 AC 624, where immunity was granted on 
the basis of the Minister’s certificate, we have seen 
the Courts assert their control over the extent of the 
immunity. The New Zealand Court of Appeal 
contributed Corbett v Social Security Commission 
[I9621 NZLR 878 with which the House of Lords 
caught up in Conway v Rimmer [1968] AC 910. 
Now the law in the United Kingdom, Australia and 
New Zealand is substantially the same. The 
subject’s desire to have state documents disclosed is 
recognised and balanced against the public interest. 
Few, if any, documents will be accorded immunity 
solely on the basis of a ministerial certificate or 
direction. This reversal of attitudes can be 
explained by reference to a number of diverse 
principles or concepts. The notion of open 
government, now about to be given statutory 
recognition, is one. The Courts’ involvement in the 
operation of the judicial system and the 
achievement of approximate equality where a 
citizen is challenging the state or a state agency is 
another. The bureaucracy should not assume that it 
will always be triumphant. The legislature and a 
perceptive judiciary have each played their parts. 

The Court of Appeal ordered that the documents 
be produced on the following day. It was recognised 
that the timetable set by the Act demanded urgency 

and that “no discourtesy is meant by this im- 
mediacy”. The documents were produced on 25 
June 1981 and resulted in a short judgment 
delivered on 26 June 1981. The Court concluded 
somewhat anticlimactically that . . . 

“the interests of justice do not require any dis- 
closure of the contents of the documents to the 
applicants. The applicants will suffer no in- 
justice by non-disclosure.” 

That decision was made without prejudice to the 
right of the Crown to apply for leave to have the 
documents admitted in evidence at the hearing, 
which was set down for 30 June 198 1. The Crown 
had failed in its two claims - one resisting discov- 
ery and the other to privilege, but the applicants had 
won only a Pyrrhic victory and had been denied the 
fruits of their success - access to the documents 
themselves. Their arguments and those of 
CREEDNZ as to the validity of the Order in Council 
would now proceed without the benefit of knowing 
what was contained in the documents supporting 
the decision of the Executive Council But, as will be 
seen from the final two judgments, the task they had 
set themselves, of demonstrating that the action of 
the Government was unlawful and discharging the 
onus of proof when attempting to rebut the 
presumption of regularity attaching to official acts, 
was too heavy. This possibility had been recognised 
by Turner J in Reade v Smith 119591 NZLR 996, 
100 1, when discussing the challenge to the factual 
basis of an order in council. 

Natural Justice and Fairness 
Both EDS and CREEDNZ argued that they 

should have been given a hearing or the right to 
make submissions before the Executive Council ad- 
vised the Governor-General to make an Order in 
Council under s 3(3). Whether the principles of 
natural justice or the separate requirements of ad- 
ministrative fairness apply is a matter of statutory 
interpretation. The Court is seeking to discover leg- 
islative intent, assisted, as Wootten J acknowledged 
in Dunlop v Woollahra Municipal Council [ 197512 
NSWLR 446, by the so-called Durayappah factors.’ 
The legislation can settle the issue expressly, as it 
sometimes does by requiring that the tribunal’s pro- 
cedure be based on the principles of natural justice. 
Similarly those or similar requirements can be ex- 
pressly or impliedly excluded. If so, cadit quaestio. 
But, in most cases, it will be a question of statutory 

’ See Durayappah v Fernando [ 196712 AC 337. 
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interpretation as to the need for a hearing. The 
Durayappah factors assist at that point. 

Briefly expressed, the Court’s conclusion was 
that the claim to a hearing was incompatible with 
the scheme of the Act, which could not be in- 
terpreted so as to imply a hearing before the 
preliminary decision was taken in terms of s 3(3). It 
was noted that the Planning Tribunal accords a 
hearing at a later date; that was taken to be an ex- 
pression of legislative intent in relation to the rights 
of objectors and others affected by the preliminary 
decision. 

Without wishing to open up the issue as to the 
difference between natural justice and administra- 
tive fa.irness,‘j the distinction does appear to have 
been accepted by the Court of Appeal. But in any 
event, an obligation to accord a hearing by or the 
right to make submissions to the Executive Council 
could not be engrafted on to the Act. Many reasons 
were advanced: 

- The unsuitability of the Executive Council 
as a body to conduct a hearing of or receive 
submissions from numerous objectors: 

- The express provisions as to consultation 
with local bodies rendered it difficult to im- 
ply further rights or obligations:’ 

- The Act constituted a code:’ 
- The importing of a duty of administrative 

fairness is easier when the decision affects 
an individual personally, as in Daganayasi 
v Minister of Immigration [ 198012 NZLR 
130, 143, 144-145; here the legislation 
affected the entire country: 

- The Act is unique and calls for the inter- 
vention of the Governor-General in Coun- 
cil at two stages of decision-making: 

- Public policy considerations are dominant 
and those making the decisions are accoun- 
table to Parliament: 

6 gee the author’s address to members of the Auckland 
District Law Society published under the title The basis 
for review in Administrative Law (Legal Research 
Foundation, 198 11. 
’ See also Brettingham-Moore v St Leonards 

Municipali@ (1969) 121 CLR 509, to the same effect. 
That case introduced the term “engrafted” in relation to 
the implication of natural justice requirements. 
’ See Furnell v Whangarei High Schools Board [ 191312 

NZLR 705, noted in[1973] Recent Law 51 and (1974) 6 
NZULR 59. Presumably the addition of a hearing would 
have been seen as frustrating the purpose of the 
legislation. 
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- The Act requires that copies of the applica- 
tion be sent to the Minister only (s 3(l)); the 
omission of the public is seen as deliberate. 

It was accepted that judicial review was availa- 
ble in respect of decisions of the Governor-General 
and that the making of an order legislative in form 
and substance might be preceded by a procedure 
satisfying the requirements of natural justice. The 
Price Tribunal has been held to be a body which, 
after the parties have been heard, makes an order 
with legislative force. Compliance with the prior 
hearing requirements can be secured by judicial 
review.g The order of the Planning Tribunal approv- 
ing a planning scheme after the completion of the 
hearing is another example of a tribunal with both 
legislative and judicial functions. For some reason, 
Richardson J saw it as unprofitable (and it certainly 
was unnecessary in the case before him) to label the 
functions of the Executive Council under s 3(3). It is 
submitted that the Executive Council, when ap- 
proving an Order in Council, goes through two 
stages or processes. The first, which is administra- 
tive, is the consideration and resolution of the con- 
flicting factors relevant to the decision to make an 
Order;‘O the second takes place when the Governor- 
General or the person presiding in Council signs the 
Order, which is clearly legislative in form and subs- 
tance. 

It is difficult to quarrel with the conclusion 
reached by the Court that a hearing by the Executive 
Council before taking the preliminary decision 
under s 3(3) was not intended by the legislature. Op- 
portunity to object and to take part in a hearing by 
the Planning Tribunal is provided at a later date. The 
report and recommendation of the Planning Tri- 
bunal are placed before the Executive Council 
before the decision is taken under s 11 to declare the 
works to be of national importance. 

Bias or Predetermination 
It may be necessary to define these words 

carefully because, though they tend to be used in- 
discriminately, they may not mean the same thing. 
Ordinarily a person will be disqualified from taking 

g See FE Jackson & Co, Ltd v Price Tribunal (No 2) 
[1950] NZLR 433; NZ United Licensed Victuallers Assn 
of Employers v Price Tribunal [ 19571 NZLR 167; Drewitt 
v Price Tribunal [ 19591 NZLR 2 1. 
lo Because the Council “rubber-stamps” decisions of 
Cabinet, this portion of the process will take place in 
Cabinet before the advice to the Governor-General is 
tendered in Council. 
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a decision if he has a financial interest in the result or 
if he has a close relationship with one of the parties. 
A firm conviction, for example, against abortion, 
may disqualify a person from acting on an advisory 
panel. Adherence to a previously declared policy 
without regard for the particular circumstances of 
the case for decision may also be seen as a dis- 
qualification. But are these and other examples 
which could be given instances of bias, or predeter- 
mination, or both? 

Bias was defined by Lord Thankerton in 
Franklin v Minister of Town and Country Planning 
[19481 AC 87, 103-104 in the following terms: 

“I could wish that the use of the word “bias” 
should be confined to its proper sphere. Its 
proper significance, in my opinion, is to denote a 
departure from the standard of even-handed 
justice which the law requires from those who 
occupy judicial office, or those who are com- 
monly regarded as holding a quasi-judicial of- 
lice, such as an arbitrator . . . . But, in the pre- 
sent case, the respondent having no judicial 
duty, the only question is what the respondent 
actually did, that is, whether in fact he did ge- 
nuinely consider the report and the objections.” 

In that case, because the function of the Minister 
was executive or administrative, bias was irrelevant 
and the House’s sole concern was whether he had 
exercised his powers consistently with the statutory 
requirements. 

Predetermination is more elusive, but the word 
suggests that the outcome was not the result of an 
impartial weighing of the relevant (and often con- 
flicting) considerations. If the decider has a phobia 
or furation about insurance companies, he may be 
unable to reach a proper decision if one of the parties 
is such a company. There may have been conduct 
on the part of the decider before the decision is taken 
which suggested that he preferred one result rather 
than the other. An enthusiastic Minister is more 
likely to be accused of being partial than one who 
has no interest in the policies being pursued by his 
Ministry. Predetermination may take many forms, 
but when it is shown to exist it should invalidate not 
only decisions to which the principles of natural 
justice apply but also those in respect of which ad- 
ministrative fairness is the standard expected. 

The Court of Appeal, it is suggested, has con- 
tributed to the clarification of the law governing the 
effect of predetermination (not bias) and the tests to 
be applied. The requirements can be expected to 
vary. To describe the Court’s approach as realistic is 
to do no more than adopt a term the Court itself ap- 

plied. Just as Mahon J in Anderton v Auckland City 
Council [1978] 1 NZLR 657, analysed the meaning 
and signiftcance of bias in a town planning situation, 
the Court of Appeal has contributed to an under- 
standing of decision-making by Ministers in- 
dividually and collectively. 

The role of departmental advisers is 
acknowledged as is the experience and knowledge 
of Cabinet itself. This element is usefully sum- 
marised in this extract from the judgment of Lord 
Diplock in BusheN v Secretary of State for the En- 
vironment [1980] 2 All ER 608, 613: 

“The collective knowledge, technical as well as 
factual, of the civil servants in the department 
and their collective expertise are to be treated as 
the Minister’s own knowledge, his own exper- 
tise.” 

The test for bias accepted in Ex parte Angliss 
Group (1969) 122 CLR 546, 553, and Turner v 
Allison [1971] NZLR 533 was: 

“a suspicion of bias reasonably - and not fan- 
cifully - entertained by responsible minds.” 

If that test had been applied, the responsible man 
would probably have disqualified the Executive 
Council or at least the more involved members of it. 
That would have been sufficient to invalidate the 
decision. But decision-making at this level was seen 
as different from judicial decision-making, where 
premature indications of the way one’s mind is in- 
clining are to be eschewed. In relation to Aramoana 
or similar projects, the process is quite different. A 
proposal is followed by investigation and a tentative 
commitment to it. Public debate can occur 
simultaneously. Contributions are made by depart- 
mental advisers and consultants. At some stage, 
policy becomes firmer. At what stage can it be said 
that the decider no longer has an open mind - that 
nothing can change the direction chosen? The 
writer, who has had some experience of decision- 
making by politicians, finds that question impossible 
to answer except in general terms. 

The Court of Appeal used such phrases as those 
that follow to describe the process of governmental 
decision-making and the commitment needed to dis- 
qualify: 

I’ See also the remarks of Somers .I on the role of the 
Minister of Works and Development as Chairman of the 
National Water and Soil Conservation Authority in ED.9 
v  National Water and Soil Conservation Authority (1979) 
7 NZTPA 385,389-394, where he rejected the allegation 
of bias or predetermination. 
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- “Realism compels recognition” that the 
smelter was likely to proceed but “the 
Government was [not] irretrievably com- 
mitted” to making the Order in Council. 

- “It [is naive] to suppose that Parliament can 
have meant Ministers to refrain from form- 
ing and expressing, even strongly, views 
on.. . such projects . . . .” 

- “What constitutes impermissible predeter- 
mination on the part of members of the Ex- 
ecutive Council under the statutory 
scheme?” 

- “Expression of commitment in principle is 
not a disqualifying factor under s 3(3Y’. 

- “The application of the rules against bias 
must be tempered with realism. It would 
be unrealistic to expect Ministers to have 
completely open minds. . . .” 

- “I think it would be quite unreal to expect 
those concerned to maintain a lofty detach- 
ment from the matter”. 

- ‘fTlhefactthat. . . the Ministers, or any of 
them, may have formed views in favour of 
the project did not render invalid the deci- 
sion reached on the advice which they ten- 
&red at the meeting of the Executive 
Council”. 

Cooke J expressed his view about disqualifica- 
tion in these terms: 

“In relation to decisions under s 3(3) I think that 
no test of impartiality or apparent absence of dis- 
qualification has to be saGsfEd. Any other ap- 
proach would make the legislation practically 
unworkable. The only relevant question can be 
whether at the time of advisingI the making of 
the Order in Council the Ministers genuinely ad- 
dressed themselves to the statutory criteria and 
were of the opinion that the criteria were 
satisfied. If they did hold that opinion at that 
time, the fact that all or some of them may have 
formed and declared the same opinion pre- 
viously does not make the order invalid . . . . 
But the newspaper reports fall short of showing 
closed minds.” 

These remarks, it is suggested, can be likened to 
the equally firm rejection of bias in the Franklin 
case, supra. In decision-making of the kind being 
discussed, neither bias nor predetermination, as or- 
dinarily understood, is relevant. The question is: did 
the members of the Council discharge their statutory 
obligations with minds that were closed to any other 

‘* The emphasis is in the original. 
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outcome than approval of Aramoana? On that basis, 
the Council was not proved to have been dis- 
qualified. Clearly, the presumption of regularity of 
official acts and the onus of proof involved operated 
to protect the decision of the Executive Council. 

The Relevant Considerations 
The principal authority relied on was the Court 

of Appeal decision in Associated Provincial Picture 
Houses Ltd v Wednesbury Corporation 119481 KB 
233, which supports the proposition that a deci- 
sion-maker who makes a decision on the material 
presented which no reasonable man could have 
reached must either have failed to take account of 
relevant considerations or have taken into account 
irrelevant considerations. To establish their pro- 
position the applicants relied on affidavits made by 
experts or on newspaper accounts. In the EDS case, 
the Cabinet paper was available (the Crown having 
put it in), but in the CREEDNZ case, the only 
material before the Court was that presented by the 
applicants. They very nearly succeeded and some 
criticism must attach to the tactics adopted by the 
Crown, which chose not to act on the Court’s sug- 
gestion that the Minister of National Development 
give oral evidence and be available for cross-ex- 
amination. The Court, again influenced by the 
presumption and the onus lying on the applicants, 
found that they had not proved the proposition that 
relevant considerations had not been taken into ac- 
count. 

The Crown was indirectly criticised for its reluc- 
tance to make the Cabinet paper available. Cooke J 
described the decision to put the paper in as wise and 
pointed out that the issues of public interest involved 
transcended the adversary nature of the proceed- 
ings. The applicants in CREEDNZ advanced seven 
matters which it was alleged had not been taken into 
account but which fell within s 3(3). Cooke J 
acknowledged that if it had been proved that none of 
these issues had been taken into account the order in 
council might well be held invalid. But while 

“Quite slight evidence may be enough to dis- 
charge the burden[of proof! where the allegation 
is that a certain matter has been taken into ac- 
count@eidvRowley[l977]2NZLR472,477-8; 
Fiordland Venison Ltd v Minister of Agriculture 
[1978] 2 NZLR 341,345-6). It is less easy to dis- 
charge the burden of proving a negative-that 
something has not been taken into account.” 

The applicants failed to discharge the burden of 
proving that the Executive Council had not directed 
themselves properly in law. 
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Richardson J introduced a further restriction on 
reviewability when he declared: 

“Finally, it is important to remember as Lord 
Wilberforce reminds us , . . [in Secretary of 
State for Education and Science v Tameside 
Metropolitan Borough Council [ 19771 AC 1014, 
10471, that there is no universal rule as to the 
principles on which the exercise of a discretion 
may be reviewed: each statute or type of statute 
must be individually looked at. The willingness 
ofthe Courts to interfere with the exercise of dis- 
cretionary decisions must be affected by the 
nature and subject matter of the decision in 
question and by consideration of the constitu- 
tional role of the body entrusted by statute with 
the exercise of the power. Thus the larger the 
policy content and the more the decision-mak- 
ing is within the customary sphere of elected 
representatives, the less well-equipped the 
Courts are to weigh the considerations involved 
and the less inclined they must be to intervene.” 

While there are certain cases which speak of 
benevolence on the part of the Courts when 
reviewing acts of elected bodies, there is no obvious 
reason, apart from familiarity with the local 
problem, why they should be in any different 
position in relation to review from any other 
statutory authority. The Courts, of course, are 
concerned to ensure that the law is observed and 
that the limits imposed on the power or discretion 
are not exceeded. Their entry into questions of 
“policy”, except when exercising appellate power, 
is hazardous. Possibly the Judge was doing no 
more than voice a widely held belief that most 
lawyers, including Judges, have no special 
contribution to make to de&on-making, other 
than their knowledge of the law. When opinions 
vary, as they did in relation to Aramoana, there 
was no justification for rejecting the conclusion of 
the Ministers and their departmental and other 
advisers who have to decide on the relevance and 
the weight to be attached to the material presented 
to them. What is relevant will depend upon the 
statutorily defined criteria in s 3(3); see Secretary of 
State for Education and Science v Tameside 
Metropolitan Borough Council, supra, at p 1047, 
per Lord Wilberforce. The inclusion of those 
criteria curtailed the discretion conferred on the 
Executive Council. 

Locus Standi 
It is surprising how many times, since the 

application for review was introduced by the 

Judicature Amendment Act 1972, the issue of locus 
standi has been raised. The Public and 
Administrative Law Reform Committee might well 
have included in the draft attached to its Fifth 
Report (I 972) a provision liberalising the rules on 
locus standi had this been foreseen. Its Eleventh 
Report on locus standi (I 9731 and the legislation it 
recommended have not yet been adopted. In the 
meantime, the Courts are continuing to lessen the 
height of the obstacle presented by the principle. 
This is illustrated by the EDS proceedings in respect 
of the Aramoana smelter. 

The Crown had argued that neither EDS nor 
the Royal Forest and Bird Protection Society had 
standing to bring the proceedings. This was re- 
jected. They had the right to appear before the 
Planning Tribunal under s 8(1X0 and moreover 
they were responsible public interest groups. Given 
that the Attorney-General could not be expected to 
question the validity of the Order in Council, it 
must be open to individuals and societies directly 
concerned to institute proceedings. Arguments ad- 
dressed to standing were described by Lord 
Diplock as “technical restrictions” and the denial of 
standing to pressure groups as a grave lacuna in 
our law. In Inland Revenue Commissioners v Na- 
tional Federation of Self-Employed and Small Busi- 
nesses Ltd [I9811 2 All ER 93, 104, 107, he 
declared: 

“To revert to technical restrictions on locus 
standi to prevent. . . [challenges to breaches of 
the law] that were current thirty years ago or 
more would be to reverse that progress towards 
a comprehensive system of administrative law 
that I regard as having been the greatest 
achievement of the English Courts in my 
lifetime . . . . It would, in my view, be a grave 
lacuna in our system of public law if a pressure 
group, like the federation, or even a single 
public spirited taxpayer, were prevented by 
outdated technical rules of locus standi from 
bringing the matter to the attention of the Court 
to vindicate the rule of law and get the 
unlawful conduct stopped. The Attorney- 
General, although he occasionally applies for 
prerogative orders against public authorities 
that do not form part of central government, in 
practice never does so against government 
departments. It is not, in my view, a sufficient 
answer to say that judicial review of the actions 
of offirs or departments of central 
government is unnecessary because they are 
accountable to Parliament for the way in which 
they carry out their functions. They are 

559 



New Zealand Law Journal 

accountable to Parliament for what they do so 
far as regards efficiency and policy, and of that 
Parliament is the only judge; they are 
responsible to a Court of justice for the 
lawfulness of what they do, and of that the 
Court is the only judge.” 

In this case none of the applicants was able 
to establish that the action of the Government was 

in three statutes - the Evidence Act, s 46, the 
Regulations Act 1936, s 6 and the Acts Interpreta- 
tion Act 1924, s 24 - was too formidable an obsta- 
cle to overcome. They may derive modest satisfac- 
tion from subsequent events which tend to confirm 
the doubts about the economic viability of the pro- 
posed smelter and the major expansion of exports 
and the significant opportunities for employment 
upon which the Order in Council was based; see 

unlawful. The presumption of validity established s 3(3XaXiii) and (iv). 
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CONFERENCE PAPERS 
ACCIDENT COMPENSATION 

WHAT HAPPENED TO THE WOODHOUSE REPORT? 

By GEOFFREY W R PALMER 

The author, who is Member of Parliament for Christchurch Central, was 
educated at Nelson College and Victoria University of Wellington before going on 
to postgraduate work in the USA. A former professor of law, Mr Palmer has been 
integrally involved with the implementation of compensation schemes both here 
and in Australia. In this authoritative paper he traces the genesis of the New 
Zealand legislation, discusses its shortcomings, comments on the amending Bill 
which is still under scrutiny by Parliament, end indicates some of the ways in 
which the present Act differs from the Woodhouse Report recommendations. 

1. Introduction 
In the dozen years I have been involved with ac- 

cident compensation the richness of the issues it 
throws up has never ceased to fascinate me. ’ The 
nature of the issues changes over time-those upon 
which attention is lavished while the policy is being 
settled are different from those upon which focus 
falls during an appraisal of the scheme’s perfor- 
mance. Furthermore, the issues vary depending on 
the angle from which they are being viewed. 1 have 
had the good fortune to view the scene from a num- 
ber of angles and a word or two needs to be said 
about them. The vantage points have been as: 

- an adviser to governments on the appropri- 
ate reform policy to be adopted for per- 
sonal injury law, both in New Zealand and 
overseas; 

- a law professor researching personal inj- 
ury law and teaching about it, both in New 
Zealand and overseas; 

- a barrister advising on particular cases; 
- a legislator required to scrutinise Govern- 

ment Bills on the subject and debate them; 
- a Member of Parliament with constituency 

inquiries about accident compensation. 

Varied as those angles have been they all have 
underpinning them the doctrinal outlook of a law- 
yer. It is most important to appreciate that lawyers 
are no longer the most important actors in personal 

’ Over the years I have written a great deal on accident 
compensation. For this paper I have borrowed freely 
from those writings without acknowledgement. 

injury law, if they ever were. The intellectual 
heritage of tort law and workers’ compensation is 
the base from which lawyers begin their analysis of 
accident compensation. The catalogue of disciplines 
and interests which have a stake in accident com- 
pensation and its progeny is much wider: 

- medical and para-medical professions; 
- public administration people, systems 

analysis and computer experts; 
- social workers and those concerned with 

income maintenance programmes 
generally and the pattern of social welfare; 

- statisticians, actuaries and economists; 
- those concerned with research and educa- 

tion into accident prevention; 
- the rehabilitation community. 

Using another set of criteria the interests con- 
cerned with accident compensation add up to potent 
political forces in our society: 

- trade unions; 
- employers; 
- motor vehicle owners; 
- the insurance industry, 
- the self-employed; 
- the legal profession. 

There are a lot of people with many different 
axes to grind involved in the injury industry in New 
Zealand. Those people with the weakest voice are 
those who have been hurt. In this, the International 
Year for the Disabled, it is a point we should keep in 
mind. People who have suffered incapacity and dis- 
ablement and who continue to suffer it must play a 
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bigger role in the development of policy in the acci- 
dent compensation arena. I am prepared to argue 
that in recent years groups lie the Employers 
Federation have had greater impact on accident 
compensation policy than the consumers of the 
system. The time has come to build some “con- 
sumer” representation into the administration of ac- 
cident compensation. This should not be done by 
representation on the Board, however. Some 
mechanism needs to be devised whereby the views 
and experience of those whom the system is 
designed to serve are systematically monitored. 

There is a growing literature on New Zealand’s 
accident compensation scheme. Judge Blair has 
written a practical book for those giving legal advice 
under the Act.2 I have written a long book dealing 
with the legislative history of the New Zealand 
scheme, developments in Australia and an analysis 
of the policy.3 Profesor T G Ison of the Faculty of 
law at Gsgoode Hall Law School of York University 
in Canada has made the most recent contribution 
after spending some months in New Zealand ex- 
amining the operation of the scheme. Professor Ison 
focuses on the practical operation of the scheme 
in New Zealand.’ The study carried out by the Bryn 
Mawr Graduate School of Social Work in Penn- 
sylvania takes a multi-disciplinary approach.5 Pro- 
fessor Monroe Berkowitz an American economist 
has published a book examining the economics of 
work accidents in New Zealand.6 There have been 
some useful theses completed on aspects of the 
scheme’ and quite a lot of literature in scholarly 
journals. 

It is to be hoped that the emergence of this 
academic literature will heighten the quality of 
public debate in New Zealand on accident compen- 

2 A P Blair, Accident Compensation in New Zealand 
(1978). 

3 Geoffrey Palmer, Compensation for Incapacity - A 
Study of Law and Social Change in New Zealand and 
Australia (1979). 
’ Terence G Ison, Accident Compensation - A Com- 

mentary on the New Zealand Scheme (I 980). 
3 J C Kronick et al, Community Responsibility: The New 

Zealand Accident Compensation Act as a Value Response 
to Technological Development. Bryn Mawr Graduate 
School of Social Work, Pennsylvania (1978). 
6 Monroe Berkowitz, The Economics of Work Accidents 

in New Zealand (1979). 
’ J M Miller, LLM, Thesis, Victoria University of 

Wellington, &pendants claims under Accident Compen- 
sation Act 1972 (December 1977). S St John, Auckland 
University, MA Thesis, Cost Allocation ht the New Zea- 
land Accident Compensation Scheme (1979). 
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sation issues. There is a great deal of public misun- 
derstanding about the history of accident compensa- 
tion, its features and its coverage. The media have 
had consistent difficulty in understanding and ex- 
plaining the subject over the years8 

Costs of the Scheme 
On few subjects has there been more public 

misinformation concerning the New Zealand 
scheme than on its costs, and the effect of these costs 
on those who bear them. The executive director of 
the New Zealand Employers Federation has de- 
scribed it as “a monster with a voracious appetite.“9 
He was particularly critical of the fact that some of 
the levies on employers pay compensation for those 
who are not injured on the job. These criticisms 
overlook the important principle of community 
responsibility outlined in the Woodhouse Report. 
As the report pointed out “It is obvious enough that 
a worker does not cease to be a worker when he 
leaves his factory at 5 ~‘clock”.‘~ They also ignore 
the fact that employers as a group are relieved of the 
threat of common law claims. There can be no 
doubt that had the old workers’ compensation and 
common law damages provisions survived in New 
Zealand employers would be paying a great deal 
more than the current average levy of 1.07 percent 
of wages. In New South Wales, for example, the 
average premium rates on employers for workers’ 
compensation and common law coverage are about 
three times the average for New Zealand. Premiums 
there can run up to 30 to 40 percent of wages for 
some of the more hazardous industries. It must also 
be emphasised that employers are in a position to 
pass on the costs of the levies they pay, to the con- 

* One recent example illustrates the point. “The Domi- 
nion” January 10, I98 1 carried an editorial complaining 
that the Accident Compensation Act permitted a rape 
victim to secure compensation for pain and suffering. 
The editorial writer appeared to believe that accident 
compensation was confined to loss of earnings and the 
fact that it was not was a recent and unexpectd revela- 
tion. The writer had clearly not considered what redress 
may have been available to a rape victim at common 
law. And the writer was equally ignorant of the ideas of 
nervous shock and psychic trauma. No doubt the issues 
are difftcult but those who elect to write about them in 
critical fashion would be well advised to make the effort 
to understand them. 
9 New Zealand Herald, April 28, 1979, p 5. 

to Report of the Royal Commission of Inquiry. Compen- 
sation for Personal &ury in New Zealand para 46 
(I 967). 
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sumers of the goods and services they sell. In that 
sense the community pays. While charges have 
escalated rapidly in this field overseas the accident 
compensation scheme has permitted costs to 
employers to be held in New Zealand. The average 
levy rate in New Zealand has only risen by 7 cents 
since the inception of the scheme in 1974. It is in- 
teresting to note that the Employers Federation was 
the only major pressure group to welcome the 
changes proposed in the Accident Compensation 
Amendment Bill (No 2) introduced in 1980.” Note 
too, that the levy on private cars in New Zealand is 
$14.20 per annum compared with compulsory 
third-party premium for bodily injury of $124 per 
annum in New South Wales in 1980. The burdens 
of the New Zealand scheme are the lowest of their 
kind anywhere in the developed world. And they 
provide better benefits as well as wider coverage. 

The doctrines of false economy so vociferously 
preached by the Employers Federation pose a long- 
term threat to the scheme. One has only to inspect 
the sad history of workers’ compensation. When the 
scheme commenced in the United Kingdom shortly 
before the beginning of this century the level of 
benefits was relatively much more generous than 
when the scheme came to an end. In time workers’ 
compensation became a subsistence programme, a 
sort of social backstop. Accident compensation was 
conceived on more liberal lines. It offers something 
to the whole community not merely to a segment of 
wage workers. The levels of income it protects are 
high. Those levels must not be permitted to fritter 
away either by inflation or reduced coverage. There 
is a risk this will occur due to pressures of the type 
described above. 

Another point not to be overlooked is the inter- 
national interest in accident compensation. It has at- 
tracted rapt attention everywhere and not only in 
the common law world. The number of overseas 
visitors to New Zealand to investigate the scheme is 
very considerable. I suggest that no innovations 
made in New Zealand since the Second World War 
have attracted more widespread overseas interest. I 
have myself had occasion to discuss the scheme 
seriously with Americans, Canadians, people from 
the United Kingdom, Australia, Japan, Germany, 
Sweden, Cyprus, Sri Lanka, Belgium, Israel, Papua 
New Guinea, as well as with officials from interna- 
tional organisations. The International Labour 
Organisation has been examining the scheme 
closely. Sir Owen Woodhouse has been much in de- 
mand overseas to explain his ideas. 

‘I New Zealand Herald, November 10, 1980, p 3. 

2. History 
It has taken New Zealand a long time to reach 

the present point - a brief chronology will bring 
the main developments back to mind. 

1962 - Report of the Committee on introduc- 
tion of absolute liability for motor acci- 
dents. Majority in the negative. 

1966 - Royal Commission on Personal Injury 
in New Zealand appointed. 

1967 - Royal Commission report. 
1968 - Interdepartmental Committee report 

handed to Government Caucus. 
1969 - Official Commentary on Royal Com- 

mission’s report presented to Parlia- 
ment. Parliamentary Select Committee 
established to consider and report on 
the subject. 

1970 - Parliamentary Select Committee 
chaired by Mr G F Gair reported in 
favour of a scheme differing in impor- 
tant respects from that recommended in 
the Woodhouse Report. 

197 1 - Accident Compensation Bill introduced 
into Parliament. 

1972 - Accident Compensation Bill reported 
back from a Select Committee and 
passed. 

1973 - Two Accident Compensation Arnend- 
ment Acts passed. Scheme extended to 
cover non-earners. 
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1974 - Scheme began to function on 1 April 
1974. Accident Compensation Amend- 
ment Act passed. 

975 - Accident Compensation Amendment 
Act passed. Committee established to 
investigate extending accident compen- 
sation to sickness. 

977 - Accident Compensation Amendment 
Act passed. Committee to investigate 
extending accident compensation to 
sickness disbanded. 

978 - Accident Compensation Amendment 
Act passed. 

1 979 - Accident Compensation Amendment 
Act passed. Cabinet/Caucus Commit- 
tee began a review of the whole scheme. 

1980 - Cabinet Caucus Committee report 
published. Two Accident Compensa- 
tion Amendment Bills embracing the 
recommendations introduced. One 
changing the Commission to a Corpora- 
tion was passed. The other held over for 
recess study. 

The important changes currently receiving at- 
tention of a Parliamentary Select Committee in- 
clude: 

- taking the fust step to change from a 
funded scheme to a pay-as-you-go scheme; 

- extension of time limits in relation to 
claims for diseases arising out of employ- 
ment; 

- new basis for levy on self-employed 
whereby the selfemployed person will 
have the option of paying levy on the 
average ordinary weekly wage and receive 
compensation on that basis for up to 13 
weeks without proof of loss of earnings; 

- making provision for ascertaining earnings 
at date of incapacity rather than date of ac- 
cident where a period of incapacity does 
not arise at the date of accident; 

- amendment to provisions related to cost of 
conveyance for medical treatment and 
payment of compensation for working 
hours lost while receving medical atten- 
tion; 

- injured person to contribute $5 to cost of 
each of fust two visits to medical practi- 
tioner. Employer to pay the contribution 
where it is work-related accident; 

- employers required to pay compensation 
for work-related accidents for first two 
weeks of incapacity at rate of 80 percent of 

normal wages; 
- stand-down period before compensation 

paid extended from one week to two weeks 
except for work-related injuries as above; 

- repeal of s 114 of the Act dealing with per- 
manent loss of earning capacity; 

- amalgamation of ss 119 and 120 so that all 
compensation for noneconomic loss paid 
on a schedule. Maximum amount remains 
at $17,000. No payment at all where per- 
centage of loss or impairment less than 15 
percent; 

- no compensation under pecuniary loss 
provisions for any damage to property. 

One of the proposed amendments deserves to 
have the full text reviewed by this audience. It is the 
one dealing with personal injury suffered in the 
course of criminal conduct: 

138A - 
(11 Subject to this section, in any case where, 

in the course of and as a result of commit- 
ting an offence, being (a) any offence under 
section 58 of the Transport Act 1962; or (b) 
any offence for which the maximum 
penalty is life imprisonment or a term of 
imprisonment of 2 years or more - any 
person suffers personal injury by accident 
and is convicted of the offence concerned 
and sentenced to a term of imprisonment, 
cover shall exist but no compensation shall 
be payable in respect of that injury. 

(21 Where the Corporation has reason to 
suspect that any injury was suffered during 
the course of and as a result of committing 
such offence to which this section relates, it 
may refuse to make any payment of com- 
pensation until the expiration of 12 months 
from the date of the accident: Provided that 
if the injured person has been charged but 
not tried for the offence by the expiration 
of 12 months aforesaid, the Corporation 
may in its discretion extend that period of 
12 months for such further period or 
periods as it thinks lit, having regard to any 
information it may obtain concerning the 
date of the trial. 

(3) This section shall apply in relation to any 
accident occurring on or after the com- 
mencment of this Act. 

I have strong views on some of the above pro- 
posals but I cannot really analyse them without 
making critical statements to which the Govern- 
ment cannot in this forum reply. I simply offer, 
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therefore, a general conclusion. Some of the pro- 
jected changes will do harm to the scheme. Taken 
as a whole they do not represent progress. Some 
important shortcoming which exist are not dealt 
with at all in the Bill. Fortunately I will have the 
opportunity in another place to try and effect some 
changes. And I will be able to state my views with- 
out the need for studied understatement which ex- 
ists here. 

3. How much of the Woodhouse Report 
have we got? 
There were two Woodhouse Reports. The New 

Zealand prototype arrived in December 1967.12 
The Australian super-charged model came off the 
assembly line in July 1974.” While the Australian 
Report has yet to be implemented - the Whitlam 
Government made a bold but unsuccessful attempt 
- it represents the mature development of 
Woodhouse policy. In general terms, the 
Australian Woodhouse Report has not influenced 
the accident compensation debate in New Zealand. 
That is a pity because the Australian Report 
developed significantly some of the ideas first ad- 
vanced in the New Zealand version. 

At least 36 major issues exist upon which deci- 
sions have to be taken in order to arrive at a 
coherent policy on compensation for incapacity or 
disablement. A decision on each of the issues in- 
volves the weighing of several possibilities and the 
rejection of all but one. In some cases the compass 
of the issues is small though often intricate - for 
example, what to do in the case of a person who, 
while incapacitated from one injury suffers 
another. Other issues are very broad indeed - for 
example, how to pay for the scheme. 

The most important insight I have derived 
about the policy-making process is the fact that in 
compensation each policy decision tends to relate to 
every other. Often the relationship of one policy 
decision to other decisions is as important to the 
nature of the whole scheme as the relationship of 
one chosen policy compared with those possibilites 
which were rejected for it. To approach each policy 
issue piecemeal is to overlook the organic nature of 
the reform. 

The essence of the Woodhouse style of reform 

‘I Report of the Royal Commission of Inquiry, Compen- 
sation,for Personal Iejury in New ZeaIand(1967). 
I3 Report of the National Committee of Inquiry, Com- 
pensation and Rehabilitation in Australia (July 1974). 

is that the policy factors are arranged in a complex 
sort of equilibrium. Some examples that actually 
happened in New Zealand will serve to illustrate 
that point. How do you deal with ascertaining the 
earnings of the self-employed has consequences for 
the policy on rehabilitation and permanent partial 
incapacity. By choosing a proof of lost earnings 
method for permanent partial incapacity you im- 
mediately cause problems for the self-employed. If 
you decide against having a floor of notional earn- 
ings for non-earners who suffer permanent in- 
capacity, that has complicating results for discover- 
ing the earnings of the self-employed. If there were 
a floor it would be available for them as well as for 
non-earners. 

What must be appreciated is that a conceptually 
adequate solution for one problem, permanent par- 
tial incapacity for example, may be acceptable on 
its own terms but unacceptable when measured 
against other features of the scheme for which a 
decision on that matter has indirect consequences. 
In compensation schemes the subtlety and delicacy 
of the balance between the various features of the 
scheme are such that the right mix is not easy to 
achieve. 

Another point. Both Woodhouse Reports con- 
tained sustained attacks against the common law 
system of damages as a method of dealing with the 
problems of personal injury. The case made out 
was accepted in New Zealand. That case met with 
much sterner resistance in Australia. But in both 
countries the nature of the suggested replacement 
gave rise to much more controversy than the 
analysis of the defects of existing programmes. 
Deciding upon the precise chracteristics of the new 
scheme is a great deal more diffluclt than deciding 
that there is a need for a new scheme. The Accident 
Compensation Amendment Bill (No 2) 1980 which 
is still before Parliament demonstrates the point. 
The Government proposes to make a number of 
alterations to the detailed features of the scheme - 
but it does not propose to bring back the common 
law. 

One feature of the New Zealand reform is that 
the development of policy can be traced through a 
series of published documents. We began with the 
report of the Royal Commission in 1966,” 
followed by the Commentary in 19691s and then 
the report of the Select Committee chaired by the 

” Report of the Royal Commission, supra n 12. 
” Personal Injury - A Commentary on the Report of the 
Royal Commission of Inquiry into Compensation for Per- 
sonal Injury In New Zealand (1969). 
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Hon G F Gair.16 Now we have the report of the 
Cabinet/Caucus Committee chaired by the Hon 
D F Quigley.” We began with the pristine vision of 
the Woodhouse Report itself - a document little 
influenced by what was acceptable to the most in- 
terested groups concerned with the issues. Each re- 
port after that has been closer to the political pro- 
cess than its predecessor with the result that the 
amount of pragmatism has increased and the 
amount of principle and clear vision has decreased. 
This has led one acute foreign observer of the New 
Zealand experiment to comment “. . . if revisions 
are recommended through the hit and miss process 
and the transitory demands of party politics, there 
is a risk of the idealism being lost, and of changes 
being made without full appreciation of their con- 
sequence or of their signifEance in the total struc- 
ture”. i8 

The survival rate of Woodhouse policy as 
recommended in 1967 was about half - of 36 ma- 
jor policy issues, the Woodhouse Report prevailed 
in 17. Successes included such vital questions as the 
removal of the common law and other existing 
remedies and the principle of earnings-related com- 
pensation. Even where the precise recommenda- 
tions did not prevail the Report provided important 
ingredients of the final policy. Some of the matters 
on which the Royal Commission did not prevail 
were matters of detail such as the age limits. The 
major questions upon which the Woodhouse 
policy was rejected concerned: 

- administration; 
- the appeal mechanism; 
- limitations on short-term compensation; 
- compensation for permanent partial in- 

capacity; 
- the method of raising levies - especially 

differential rating and penalties; 
- widow’s benefits; 
- a notional earnings floor for non-earners. 

Some of the departures from Woodhouse 
policy involved some groups receiving or appearing 
to receive more compensation than they would 
have done under the recommendations. This is true 
of the limitation on short-term compensation, pro- 

I6 Report of the Select Committee on Compensation for 
Personal Injury in New Zealand, laid on the Table of the 
House of Representatives ( 19701. 
I7 Government Cabinet/Caucus Report. The New Zea- 
land Accident Compensation Scheme: A Review @CtOber, 
19801. 
I1 Terence Ison, supra n 4 at 186. 
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vision for permanent partial incapacity, compensa- 
tion for non-pecuniary loss and widow’s benefits. 
Others cut down the bounty recommended by the 
royal commission - the decisions on non-earners 
and coverage for those travelling outside New Zea- 
land. 

A survey of the chief differences between the 
recommendations of the Woodhouse Report and 
the existing legislation serves to illustrate, I think, 
just how far the scheme we have departs from the 
blueprint. The Woodhouse Report was anchored 
firmly in fundamental social principle. Most of the 
developments we have seen since then have been 
less securely fastened. 

4. Administration 
There are some important matters of policy still 

remaining to be resolved in the accident compensa- 
tion scheme but the focus of concern has shifted to 
a substantial extent from policy to administration. 
There has been a trend for people to be more con- 
cerned with how the scheme is being administered, 
how the management systems work, than with the 
merits of the rules. In some quarters that view has 
reached the stage of people saying that there is 
nothing wrong with the Act if only it was ad- 
ministered properly. I have heard that view ex- 
pressed by both lawyers and trade unionists. In one 
sense, of course, it is a policy concern. How the 
scheme works on the ground is in fact the policy as 
implemented. 

When the heat of the legislative battle is over 
and there is a statute on the books, the words in 
that statute can be made to come alive in many 
different ways. The scheme’s functioning in impor- 
tant respects does not depend on proper statutory 
interpretation or even the ideas that lie behind the 
provisions in the legislation. The statute does not 
say the State Insurance Office must be the agent of 
the Accident Compensation Corporation. It does 
not say whether benefits should be paid through an 
on-line computer network or a decentralised 
manual system of payment by cheques. The legis- 
lation does not say whether people at the desk must 
greet claimants with a smile, whether they should 
adopt a suspicious approach to claims or take up an 
open and generous attitude. And it is a mistake to 
think that the policy goals of the scheme can be 
protected by allowing wide rights of appeal and 
review. Such rights are necessary and do provide a 
check on arbitrary decision-making, but such cri- 
teria as speed of payment or effective monitoring of 
rehabilitation will not come from such a source. 

From the inception of the scheme until the end 
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of 1980 it was administered by the Accident Com- 
pensation Commission which was a body corpor- 
ate of three members appointed for three-year 
terms. The arrangement was clearly designed to 
give the administration of the new scheme some in- 
dependence from Government. In many respects, 
however, the Commission functioned as an ordin- 
ary Department of State. It generated policy on ac- 
cident compensation (prior to the Cabinet/Caucus 
Review conducted under the chairmanship of Mr 
Quigley) advised Ministers and Select Committees 
and prepared Cabinet submissions. But since the 
bulk of the revenue is automatically levied by 
statute and not subject to Parliamentary appropria- 
tion, ordinary Government procedures for control 
of expenditure were not operative. In some ways 
the Commission was in a privileged position com- 
pared with other organisations, notably the Depart- 
ment of Social Welfare. 

Part of the reason for the existence of a Com- 
mission lay in the adjudicative functions entrusted 
to it. The problems to be confronted with any form 
of administration of accident compensation revolve 
around the blending of the right mix of indepen- 
dence and accountability. The Government of the 
day should not be able to influence the exercise of 
the wide discretionary powers given by the Act. At 
the same time there needs to be public accoun- 
tability for the broad administration of the scheme 
and the legislation itself. And there is the question 
of Ministerial responsibility. It seems clear that an 
ordinary Department of State could have carried 
out the functions of the Accident Compensation 
Commission. So long as the benefits are defined 
with clarity and insulated from all possibility of po- 
litical or Ministerial dictation in the determination 
of claims it is difficult to see what the objection can 
be. The Woodhouse Report never envisaged that 
an independent authority would continue to ad- 
minister the scheme indefinitely. The recommenda- 
tion was that the scheme “should be brought to life 
and set upon its course by an independent 
authority”. lq It was also recommended that the 
scheme “should operate within the general respon- 
sibility of the Minister of Social Security and be at- 
tached to his department for administrative pur- 
poses ‘r.20 That never occurred. The fact that the 
scheme comes within the portfolio of the Minister 
of Labour is an historical accident due mainly to 
the fact that the scheme’s strongest backer at the 

I9 Report of the Royal Commission, supra n 12, para 
495. 
2o Ibid. 

formative stages was the late T P Shand, who as 
Minister of Labour was concerned with worker’s 
compensation and was instrumental in having the 
Woodhouse Royal Commission established. 

The options available for the shape of adminis- 
tration appear to be: 

- a Commission as it existed prior to 198 1; 
- a Corporation as it presently exists, 
- a Department of State. 

Obviously a number of possibilities and varia- 
tions exist within each choice. And it is equally 
clear that effective or poor administrative practices 
can be adopted under any of the arrangements. 

The arguments in favour of the Department of 
State seem to be stronger than for the others. Ac- 
countability is better provided for; and it is simple 
enough to insulate the benefits against interference. 
But if it is to be a department that obviously brings 
up the question of the relationship of the whole 
scheme to the Department of Social Welfare and 
the benefits paid by that department. There has 
been a marked reluctance to see accident compen- 
sation benefits as in any way related to social 
welfare benefits. I can myself see no escape from 
facing up to that issue. It should be possible to take 
the best from the administrative experience of acci- 
dent compensation and the Department of Social 
Welfare and build a new merged department. But 
before that can happen a basic policy decision will 
have to be taken which is discussed in the next sec- 
tion of this paper. 

One of the most substantial sources of com- 
plaint, and much of it has come from members of 
the legal profession, has related to the adversary at- 
titudes which have been taken up in the adminis- 
tration of the scheme. There has been something of 
the attitude of an insurance company out of whom 
money must be prised with the help of lawyers. 
Some of this penny-pinching has probably cost 
more than it has saved and is certainly incompati- 
ble with the principles upon which the scheme is 
based. I have myself as an MP found it necessary to 
appear on applications for review for constituents 
in cases which should never have gone so far. 

The legal profession has been involved in the 
scheme more than was envisaged in the 
Woodhouse Report. Had all the recommendations 
of that Report been adopted the need for legal talent 
in the scheme would have been much reduced. 
Given the way the scheme has been run and the 
unnecessarily complicated quality of the statute, the 
involvement of lawyers has been necessary to pro- 
tect the rights of claimants, mostly in those 2 % or 
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so of cases where permanent incapacity has occur- 
red. 

There is an urgent need for streamlining the 
whole of the claims administration. Professor Ison 
who has examined the system closely remarks: “A 
serious problem with this structure is than it can 
deny procedural due process, Almost every deci- 
sion adverse to a claimant is made from the tile 
documents by someone who has had no direct 
communication with the claimant”.*’ 

I wrote in 1978 that the administration of the 
Act in New Zealand has not matched the vision of 
the original blueprint. The style of administration 
has too often been characterised by an abundance 
of caution, a stubborn inflexibility and an undue 
sensitivity to public criticism. That remains my opi- 
nion. I am not persuaded that the new Corporation 
will do better; indeed it could easily do worse. 
Nevertheless, on balance the administration of acci- 
dent compensation so far would have to be judged 
a moderate success. Few of the problems of the 
scheme relate to fundamental principles. There is 
much less room for argument under the new 
scheme than there was in the systems which were 
replaced. 

People are paid quickly in the great majority of 
cases. The social problem of the uncompensated 
victim has disappeared. There has been some im- 
petus for rehabilitation promoted by the scheme. 
The removal of the right to sue has been accom- 
panied by no floods of protest. The common law 
action for personal injury in New Zealand has been 
buried and there is little demand for its exhuma- 
tion. The unnecessary waste and expense of the old 
systems have been cut away. If the administration 
of the scheme has lacked dynamism and vision that 
is because those qualities are scarce in New Zea- 
land. The style of our public administration is safe 
and cautious - not bold and visionary. My assess- 
ment is tinged not with sadness at what is but 
rather with dreams of what could have been. So for 
balance let me turn again to Professor Terence 
Ison. He found in New Zealand “a noticeable 
modesty in the national character, with consequen- 
tial reluctance to believe that they may have the 
best system yet operating”.** I know we have the 
best scheme yet operating. What I say is how much 
better it can yet be made. 

6. Sickness 
The biggest unresolved issue arising out of the 

21 Terence Ison, supra n 4, at 8 1. 
** Ibid, at 187. 
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Woodhouse Report is the relationship of accident 
compensation to the rest of the income mainte- 
nance system. The point comes down to a simple 
one of social equity. How can the person with 
cancer be treated less generously than the person 
hurt in a motor accident? In my view it is impossi- 
ble to find a persuasive argument against the pro- 
position that people with similar incapacities 
should be treated the same way whether the origin 
of their trouble was accident, disease, congenital in- 
capacity or is simply unknown. The Woodhouse 
Report could find no logical reason for the exclu- 
sion of disease from its recommended scheme and 
hinted that the extension should be made in due 
course. The Australian Woodhouse Report in- 
cluded coverage of incapacity arising from sick- 
ness, disease and congential incapacity within the 
comprehensive scheme recommended. While that 
recommendation did not assist the legislative 
passage of the scheme, it cannot be doubted it was 
just in principle. 

The argument that it is too expensive to make 
the extension is not compelling. First, the extended 
coverage can be phased in. Then it must be remem- 
bered that considerable amounts in social welfare 
benefits are already being spent. The expenses of 
trying to make the distinction between incapacities 
resulting from personal injury by accident and 
those resulting from some other cause would be 
saved. Substantial sums now expended on occupa- 
tion sick pay schemes and sickness insurance 
would be saved. 

When the conditions attached to the accident 
compensation benefit are examined alongside other 
social welfare benefits the nature of the injustice in 
the system becomes evident. New Zealand spends 
large sums on income maintenance: 

Estimated Expenditure on Income Maintenance 
f980-81 Financial Year. 

Social Security Act 
Benefits 

$750 million 

National Super- 
annuation: 

% 1,45 3 million (before 
tax claw-back which 
is estimated at $290 
million1 

Accident Compen- 
sation: 

$175 million (includes 
investment income 
and ignores tax 
claw-back and 
money placed in 
reserve) 
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Despite the outlay this system of income main- 
tenance in New Zealand flunks the elementary test 
of social justice - it does not treat people fairly. 
That is because we suffer from a plurality of pro- 
grammes with different tests of eligibility, paying 
different rates of benefit. Let me try and illustrate 
the problem more graphically. Take the ordinary 
New Zealand male who may earn $200 per week, 
before tax, which is not a fortune. The situation is 
described as at February 198 1. 

Simply by reaching the age of 60 a substantial 
benefit is available to everyone without regard to 
other income, capacity to earn, need or anything 
else. For a married couple both over the age of 60 
their combined benefit before tax amounts to 
$135.46 

Misfortunes can befall a person before he 
reaches 60. He may lose his job and not be able to 
secure another, an increasingly common occur- 
rence in New Zealand. He may suffer a heart attack 
and be off work for three months. He may be in- 
volved in a car crash and be badly knocked about. 
Let us postulate all these occurrences to our 
average person who has no sick pay arrangements 
or other help to fall back on. What will happen to 
him? On reaching the age of 60 he will receive na- 
tional superannuation. He can, of course, still 
work, and get his superannuation, or he might 
retire. If unemployed he could be eligible for an 
unemployment benetit. A social security sickness 
benefit may be paid to him for the heart attack. Ac- 
cident compensation will be paid in respect of the 
car accident. The bottom of the barrel is the 
unemployed person. It is better to be single and 
sick, than single and unemployed. We can be par- 
doned for wondering whether New Zealand’s cash 
benetit laws are more in the nature of a lottery than 
a humane and rational method of maintaining in- 
come for people. The unfair and unjust discrimina- 
tion results because the choice of benefits depends 
on the cause of the misfortune. The particular 
variety of misfortune which has befallen him will 
dictate the weekly amount of money he will get: 
[The figures reflect the early 198 1 position1 

Single Person Before Tax After Tax 
Weekly earnings while 

working $200.00 $152.04 
National Superannuation 

plus wages $281.28 $200.08 
National Superannuation 

by itself % 81.28 % 69.66 
Unemployment % 66.00 % 56.58 
Sickness benefit % 66.00 % 66.00 
Accident Compensation $160.00 $126.04 

The unfairness stems not just from the dollar 
amounts but from the tests of eligiblity. The 
unemployment and sickness benefits are subject to 
an income test. The insidious way in which the 
dual discriminations of differing benefit amounts 
and differing tests of eligibility work needs little 
further elaboration.23 

The anomalies in our present benefit structure 
are: 

- Some income maintenance benefits are 
universal, some are income-tested. 

- Some benefits are flat rate, others earn- 
ings-related. 

- Some benefits are automatically adjusted 
for inflation, others are not. 

- Some benefits are abated by a method 
which reduces incentives to return to the 
work-force. 

- Some benefits are subject to personal in- 
come tax, others not. 

- Tax rebates and income maintenance 
benefits mesh together in a fashion that 
can produce injustice between groups. For 
example, the low-income family can be in 
considerable fmancial difficulty when the 
youngest child reaches 5 and family tax 
rebate is phased out. 

The system cries out for reform. The piecemeal 
nature of the system should be capable of con- 
solidation. There should in justice be comparable 
levels of support for those in comparable situations. 
The need is for a programme of integration. But 
even having decided that reform is needed the pat- 
tern that reform should take is an extraordinarily 
complex issue. I will not canvass the details. 

My conclusion from all this is simple. Distinc- 
tions between people based on the cause of their in- 
capacity must be eliminated. That can be ac- 
complished in a number of ways. I have no doubt it 
is the most important piece of unfinished business 
arising out of the Woodhouse Report. 

6. Other Changes which should be made 
(a) Permanent partial incapaci@ 

Few problems are more intractable in compen- 
sation law than permanent partial incapacity. 
There is not space to cover the technical problems 

23 Further detail on how New Zealand arrived at this 
point is to be found in Geoffrey Palmer fed), The 
Welfare State Today - Social Welfare Policies in the Se- 
venzies (1977). 

569 



New Zealand Law Journal 

relating to this subject in detail in a paper of this 
type. Suffice it to say that in no area did the recom- 
mendations of the Woodhouse blueprint find less 
favour than in those relating to compensation for 
permanent partial incapacity. The departure related 
partly to the question of non-earners. The 1967 
recommendations proposed to compensate non- 
earners (including housewifes and others) “as from 
the fifteenth day after the day of injury, but com- 
pensation in such cases be paid as from the day 
after incapacity commences whenever it lasts for 
eight weeks or longer”.** That recommendation 
was not followed. Neither did the attack on lump 
sum compensation find favour with the policy- 
makers who followed the Royal Commission.The 
result is that lump sums are available under the Ac- 
cident Compensation Act. Woodhouse proposed to 
compensate permanent partial incapacity by 
periodic payment, not lump sums. 

I do not see how it is possible to deal with the 
problem of permanent partial incapacity on the 
same basis as temporary incapacity. I think it poses 
very serious problems for rehabilitation which 
have been entirely overlooked so far. The 
Woodhouse Report in Australia has recommended 
a method of handling the problem using physical 
impairment percentages as a schedule to compen- 
sate all monetary and non-monetary losses. In my 
view the method adopted by the Australian inquiry 
should be adopted in the New Zealand legislation. 

(b) The changing value of money 
High rates of inflation in New Zealand have 

eroded the benefits of the accident compensation 
scheme in rather a serious fashion.There is no auto- 
matic updating of the benefits. The formula in the 
Act is tied to general wage orders, but general wage 
orders have been abolished and therefore the in- 
creasing of benefits for inflation is dependent on the 
making of orders in CouncilThis is unfortunate. In 
my view, all benefits payable under the Act includ- 
ing the dollar amount mentioned in the legislation 
should automaticaly be up-dated for inflation by 
use of a relevant index. These questions should be 
removed from political and administrative vagaries. 

(c) The prolixity of the legislation 
The Accident Compensation Act was first 

passed in 1972. It has been massively amended on 
several occasions since that time. Despite the 
reprinting of the Act in a consolidated form in 1975 

24 Report of the Royal Commission, supra n 12, para 
493. 
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the legislation is a mess. The prolixity of the legis- 
lation stems from three main sources. It was 
decided in the early stages of the drafting that since 
valuable rights were being taken away, everything 
that could be spelt out should be spelt out. The leg- 
islation therefore looks more like an instrument of 
private contract than a piece of social welfare legis- 
lation. Separate schemes were established for 
motor vehicle injuries, injuries to earners and the 
supplementary scheme. This division has no legis- 
lative advantages at all. If it is desired to keep such 
matters separate it can be done on an administra- 
tive basis. The 1973 amendments were so large that 
the Act should have been redrafted from scratch 
then. That opportunity was not taken. There will 
be no fundamental redrafting on the occasion of 
the current amendments either. There is an urgent 
need to redraft and simplify the accident compen- 
sation legislation. 

(d) Rehabilitation 
This is a vast field but my conclusion on the 

subject is very simple. Compared with compensa- 
tion rehabilitation has been neglected. The new 
scheme has of course been of considerable assis- 
tance to many who are seriously disabled, but 
much more could be done. The whole rehabilita- 
tion scene in New Zealand needs to be taken by the 
scruff of the neck and shaken. The required co- 
ordination will never be achieved until accident 
compensation is extended to disease so that there is 
some uniformity across the whole field. At the 
moment rehabilitation is balkanised. 

(e) Safety 
The accident compensation scheme has not 

been used in the way that its founders hoped as a 
method of supporting safety efforts in industry and 
elsewhere. Professor Ison, who has looked into this 
matter thoroughly in New Zealand and who has 
had experience administering similar schemes in 
Canada, concludes “the present structure of health 
and safety responsibilities does not reflect any 
coherent design to meet articulated needs. It is sug- 
gested that a restructuring is needed and that three 
basic prinicples ought to be followed. (1) The roles 
of education and exhortation and of enforcement 
ought to be combined in the same agency or depart- 
ment. . . (2) The Department of Health should not 
be responsible in any way for occupational health 
. . . (31 Occupational health and safety require a 
specialised staff separate from those who ad- 
minister employment standards . . .“.25 With 

2J Terence Ison, supra n 4. at 176. 
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respect, I adopt those recommendations and rely on 
his reasoning. 

(fJ Funding 
There is little doubt that accumulating heavy 

amounts of reserves in time of high inflation is a 
futile occupation. It is impossible to calculate on an 
actuarial basis the sort of reserves that are required 
to support the scheme on a funded basis. Further- 
more, there is no need for a public scheme of the 
character of accident compensation to be funded. A 
decision has been taken to convert the scheme from 
a funded one to “pay as you go” but there are likely 
to be some teething problems in accomplishing that 
objective. Furthermore, it has yet to be demon- 
strated that there is value in retaining the system of 
differential risk classification brought over from the 
old worker’s compensation insurance scheme. 
There are many arguments heard as to why acci- 
dent prevention is advanced by a system of 
differential premiums. It has never yet been em- 
pirically demonstrated. I am persuaded after years 
of trying to work through this issue in many 
different countries that it is better to finance the 
scheme by way of flat-rate levies. They are admin- 
istratively simple. An economist who has studied 
this subject, Professor Munroe Berkowitz, is con- 
vinced “We are not maximising the opportunites 
for accident prevention in New Zealand. Much 
work needs to be done. The conclusions of these 
studies are that the optimum accident rates can be 
approached if more attention is paid to economic 
factors which are involved in safety and in the pre- 
vention of accident.“26 Berkowitz believes that the 
market should be used to internalise costs by means 
of differential levies. The argument is one of the 
most fascinating in the accident compensation 
sphere. It can never be defeated in theory and never 
proved to work in practice. I doubt whether the 
debate will ever end. 

7. Summary 
(11 The Woodhouse Report called for an in- 

tegrated scheme of accident prevention, 
rehabilitation and compensation. That 
aim has yet to be achieved. In particular 
rehabilitation and accident prevention 
must be pursued with much greater 
vigour. 

(21 The Woodhouse Report was never 
enacted. Only about half the recommen- 

x Monroe Berkowitz, supra n 6, at 198. 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

&tions survived. There is a need to return 
to the fundamental social principles of the 
Woodhouse Report. 
The Woodhouse Report in Australia has 
not influenced thinking in New Zealand 
as much as it deserved to. Many of the 
solutions to current New Zealand prob- 
lems are seen to have been worked out in 
that report. 
The administration of the scheme in New 
Zealand has been safe and cautious - not 
bold and visionary. It has tended to be too 
rigid and overly legalistic. Nevertheless 
the scheme is far superior to the compen- 
sation systems it replaced and is highly 
economical. The scheme may be better ad- 
ministered by a Department of State. 
The biggest unresolved issue arising out of 
the Woodhouse Report is the relationship 
of accident compensation to the rest of the 
income maintenance system. The person 
who is injured and the person who suffers 
from disease must be treated the same. 
Distinctions between people based on the 
cause of their incapacity must be elimi- 
nated. 
The legislation must be redrafted and 
simplified. 
The method recommended for dealing 
with permanent partial incapacity in 
Australia should be adopted in New Zea- 
land. 
Benelits should be automatically indexed 
to inflation as should all other monetary 
limits in the Act. 
The time has come to build some con- 
sumer representation into the administra- 
tion of accident compensation. Those peo- 
ple with the weakest voice are the ones 
who have been hurt 

(10) There is widespread international interest 
in New Zealand’s Accident Compensation 
Scheme. 

The brief summary of highlights of the discus- 
sion that followed presentation of the paper is culled 
from the report in the Confirence Committee: “Con- 
ference Brief ‘, to which we are indebted: 

The session attracted 80 delegates, many from 
Australia, reflecting the interest of practitioners 
there in the concept of no fault compensation. 

Mr Palmer stated that, since his paper was pre- 
pared, the select committee of Parliament of which 

571 



New Zealand Law Journal 

he is a member had completed its hearings, and he 
predicted that the Government would not proceed 
with the most controversial of the proposed 
amendments. 

Most likely to be deleted were: 

1. The contribution by the injured person or his 
employer to medical costs for the first two weeks. 

2. The requirement of a stand-down period for 
the first two weeks in relation to non-work acci- 
dents. 

3. The provision requiring the employer to pay 
the first two weeks’ compensation for work related 
injuries. 

4. Repealofs114. 
5. Amalgamation of ss 119 and 120 so that all 

compensation for non-economic loss is paid on a 
schedule, with no payment unless the impairment 
exceeds 15 percent. 

Mr Justice Sangster of the Supreme Court of 
South Australia agreed with Mr Palmer that all dis- 
tinctions between disadvantaged members of the 
community should be eliminated. There should not 
be separate schemes, separate qualifications and 
disparate benefits for a whole series of selected but 
overlapping persons. The objective should be to 
work towards universal and equal assistance for 
whatever need. 

Mr B D Inglis QC, the Chairman of the new Ac- 
cident Compensation Corporation, stated that the 
following policies had been formulated by the Cor- 
poration in the past 3’/2 months. 

1. There is to be a new emphasis on prevention 
and rehabilitation. 

2. Compensation is to be looked on as an en- 
titlement; there is no room for a suspicious or 
grudging attitude towards claimants. 

3. Claimants must be positively helped by the 
Corporation to get the true measure of their entitle- 
ment. 

4. The Corporation is to advise the claimant 
what information is needed to establish his entitle- 
ment. 

5. The Corporation is to help the claimant to get 
the information he needs quickly. 

6. The Corporation will settle claims and start 
payments with the mimimum of delay. 

7. If the claimant’s solicitor raises a legal point 
he must be put in touch with the staff member 
qualified to handle that point at once. Legal officers 
will always be available. 

8. If a dispute arises the point should be open to 
reasonable negotiation and settlement, if possible, 
to avoid delay and expense to both sides. 

9. If a review is successful, or at least justified, 
the claimant should recover his reasonable legal ex- 
penses. A simple guide may be established as to 
what is reasonable, or the profession may be en- 
couraged to set up local committees to whom dis- 
puted costs can be referred. 

10. The Corporation will contribute towards 
the claimant’s legal expenses in establishing proper 
entitlement, even though no application for review 
has been filed. 

11. Periodic compensation will in general not 
be stopped or reduced until reasonable notice and 
opportunity to make representations have been 
given. 
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