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just. Would one think such a thing of the decrees of

THE NEW ZEALAND dictators? Had the notorious Thirty Tyrants decided to
enact a code of laws for Athens, or if all the citizens of

Athens were happy with the tyrant’s laws, would such

W a circumstance indicate that those laws were just? It

would hardly be considered a just law if some Roman
J()IJM regent had decreed that any dictator could be put to

death with impunity by any citizen, without even
going to trial. Justice is integral. It binds society
21 MARCH 1996 together and is based on the one law of right reason
applied to commands and prohibitions. Whoever is
not acquainted with this law, whether it has been put
in writing or not, does not know justice.

If, as some people insist, justice is nothing more

A last le al than a conformity to written laws and national traditi-

ons, and if everything is based on a standard of

® expediency, then anyone who sees something in it for

m1SC€llan himself will go ahead and break the law. If this were

y our point of view, we could only conclude that there is

no justice. For if it does not exist in nature, and if

simple expediency can overthrow it, there is no

justice. If justice is not based on nature, then are the
principles on which society is founded destroyed ...

Athenian law and justice in “Antigone”

The great painting by Raphael known as “The School of Were the basis of justice in the decrees of the
Athens™ is dominated by the two figures representing people, the rulings of kings, or in decisions of
Plato and Aristotle. Others known to be represented judges, then. justice would permit theft, adultery,
include Xenophon, Epicurus, Socrates, Heraclitus, and even forgery of wills, if a majority of the populace
the two mathematicians Pythagoras and Euclid. The voted for them. But if such a power resides in the
great dramatists, Aeschylus, Sophocles or Euripides decisions and decrees of fools who are sure natural
however are not included. Nor are the historians Hero- law can be altered by votes, then why do they not
dotus and Thucydides, nor the poets Homer, Hesiod, decide that what is bad and harmful shall be con-
Pindar or Sappho although these latter are in another sidered good and worthwhile?
mural devoted to poetry in the same room of the Vatican
Palace. In fact, we can tell the difference between good
The Greek philosophers, particularly Plato and Aris- and bad laws only on the basis of nature. Nature not
totle, were concerned to a great degree with the only distinguishes between the just and the unjust, but -
concepts of justice and law. Plato’s Socratic dialogue also between what is honorable and dishonorable.
The Republic is devoted to the concept ijUStiCC and he Since our common sense helps us to understand and
wrote a treatise entitled Laws. Aristotle too, in his Conceptualize things, we do ascribe honorable actions
Politics dealt at length with both justice and law. Clearly to virtue and dishonorable ones to vice. Only a lunatic
the relationship of these two concepts to one another was would assert that these judgments of ours are merely
very much an issue in Greece in the. fifth and fourth opinions and not based on natural law.

centuries BC as it has continued to be throughout sub-

sequent European history. The Greek exploration of the  Given that the issue of law and justice was one of
topic was perhaps best summed up by the Roman Cicero  sjgnificance for the Greek thinkers it is not surprising
who had been sent as a young man to study at Athens. that Sophocles, whose life spanned that of Socrates and
Cicero in his Laws wrote: Plato, made it a central theme of his great play Antigone
— a play that has continued to resonate down the cen-
There is no more ridiculous opinion than to believe  turies as George Steiner has so brilliantly described and
that all customs and laws of nations are inherently  analysed in his magisterial book Antigones published in
59‘Val 2 T T T 1983. Not that Antigone is the only play of Sophocles
’ that has its contemporary relevance. Everyone knows
# about the oedipus complex. As Bernard Knox wrote in
This is the last issue of The New Zealand Law Journal his recent bogk The pOldest Dead White European
for which I will be responsible. The past 13 years in | y7 /0" ublished in 1993, it was in 1900 that Sigmund
the editorial chair have been interesting forme, and 1| g ¢ ’
| hope at least generally so for readers. Inevitably, ’
over the fyears there have been occasmnal edltorlal

in his Interpretation of Dreams, announced one of the
most sensational and disturbing theories ever pro-
pounded, in a passage which attempted to explain
why Sophocles’ play QOedipus the King can stir the
emotions of a modern audience as deeply as it did
those of the fifth century Athenians.

All through the history of the West the Greeks
have continued to spur innovation; the contact of the
modern mind with the ancient has time and again

- P J Downey
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resulted in a renewal or (Nietzsche’s phrase) reversal
of values.

Antigone is a play in which a young woman, the daughter
of Oedipus, invokes divine law — the concept of justice —
against the power of the state expressed as a human
ordinance. Creon the king decreed that no funeral rites
were to be performed over the body of Antigone’s dead
brother Polynices. Antigone broke this order, and for
this act of defiance was condemned to death. When
Creon demanded why she had contravened his order she
replied:

That order did not come from God. Justice,
That dwells with the gods below, knows no such law.
I did not think your edicts strong enough
To overrule the unwritten unalterable laws
Of God and heaven, you being only a man.
They are not of yesterday or to-day, but everlasting,
Though where they came from, none of us can tell.
Guilty of their transgression before God
I cannot be, for any man on earth.
(Translation: E F Watling, Penguin Books 1947)

Here then is an appeal from the law as enacted or
prescribed to a higher moral order — to justice. Centuries
later, having had an Athenian education, Cicero had no
doubt about the validity of this. Laws, as such, he recogn-
ised, can be just or unjust. They need a justification that
is morally superior to themselves. Here again is the
argument that divided Devlin and Hart in the 1960’s; and
that undermines the sophistry of Rawls, Dworkin and the
philosopher Richard Rorty who are so influential today.

The greatness of Sophocles’ play does not lie only in
this central theme of law and justice, of the collective
and the individual. It is after all a play, a literary cons-
truction involving the interaction of characters, and not a
thesis or a philosophical monograph. Thus it is necessar-
ily the complex of themes embedded in human emotions
that gives it life and relevance for an audience and for
readers. The question of law and justice is an abiding
problem of human living and Antigone gives the ques-
tion immediacy and poignancy, and so makes the play
particularly fascinating for lawyers. But the play is more
profound than this. George Steiner has described the
greatness of Sophocles’ play, at pp 231-232 of Anti-
gones, in words that can hardly be bettered:

It has, I belicve, been given to only one literary text to
express all the principal constants of conflict in the
condition of man. These constants are fivefold: the
confrontation of men and of women; of age and of
youth; of society and of the individual; of the living
and the dead; of men and of god(s). The conflicts
which come of these five orders of confrontation are
not negotiable. Men and women, old and young, the
individual and the community or state, the quick and
the dead, mortals and immortals, define themselves in
the conflictual process of defining each other. Self-
definition and the agonistic recognition of “other-
ness” (or ['autre) across the threatened boundaries of
self, are indissociable. The polarities of masculinity
and of femininity, of ageing and of youth, of private
autonomy and of social collectivity, of existence and
mortality, of the human and the divine, can be crystal-

lized only in adversative terms (whatever the many
shades of accommodation between them) ....

Men and women, old and young, individual and
communitas, living and deceased, mortals and gods,
meet and mesh in contiguities of love, of kinship,
of commonalty and group-communion, of caring
remembrance, of worship. Sex, the honeycomb of
generations and of kinship, the social unit, the
presentness of the departed in the weave of the living,
the practices of religion, are the modes of enactment
of ultimate ontological dualities. In essence, the
constants of conflict and of positive intimacy are the
same. When man and woman meet, they stand against
each other as they stand close. Old and young seek in
each other the pain of remembrance and the matching
solace of futurity. Anarchic individuation seeks inter-
action with the compulsions of law, of collective
cohesion in the body politic. The dead inhabit the
living and, in turn, await their visit. The duel between
men and god(s) is the most aggressively amorous
known to experience. In the physics of man’s being,
fission is also fusion.

Negligence in the Privy Council

The decision of the Privy Council in Invercargill City
Council v Hamlin (PC 12-2-96) has caused some mis-
understanding. It is not authority for the proposition that
the Privy Council will never upset a judgment in which
the Court of Appeal refers to developing its own juris-
prudence, as seems to be suggested by some comment-
ators — see 19 TCL 5, of 20 February 1996. There has to
be a realistic basis for local divergence from the prin-
ciples of the common law. As an aside it is worthy of note
that Sir Michael Hardie Boys was a member of the Board
that heard this appeal — presumably therefore his last
New Zealand case.

Hamlin’s case was a building one. A building inspec-
tor for the Invercargill City Council carelessly approved
the foundations laid by a builder for Mr Hamlin as owner.
In fact the foundations were defective, not being laid in
accordance with the local ordinance. It was 17 years later
that Mr Hamlin discovered the true cause of subsequent
damage to his house. The builder, being no longer in
business could not be sued in contract, so the Invercargill
City Council was sued in tort.

There were two separate issues. The first was the
problem of the limitation period in the light of the House
of Lords decision in Pirelli [1983) 2 AC 1. That case had
decided that the cause of action accrued when the dam-
age to the house came into existence, and not when it
could reasonably have been first discovered. The second
question was that of the duty of care, whether the Inver-
cargill City Council owed such a duty to the claimant in
view of Murphy’s case [1991] 1 AC 398 — being one of
the cases that overruled Anns [1978] AC 928.

In the event the Privy Council might be said to have
side-stepped both questions and upheld the Court of
Appeal decision in favour of Mr Hamlin. On the limita-
tion question the Board referred to an article by Stephen
Todd in 10 New Zealand Universities Law Review and
recognised that the loss for which recompense was
claimed was economic damage rather than physical dam-
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age to the house. It was held by the Board that the loss
occurred when the market value of the house was depre-
ciated by reason of the defective foundations. If the
house had been sold before the defect was discovered so
that the market value was not affected, then no loss
would have been suffered. While not being explicitly
reversed, the decision in Pirelli was simply declared to
be irrelevant. On the particular facts of this case, there-
fore, there was held to be no limitation period problem.
The judgment, however, does not refer to the possible
implications for a new purchaser — or even subsequent
purchasers before discovery of the defect.

On the duty of care issue — much the more interesting
one — their Lordships referred to judgments in various
common law jurisdictions, but were careful to emphasise
that this was not done to cast any doubt on Murphy’s
case. The Judicial Committee noted that the Court of
Appeal had consciously departed from English case law
“on the ground that conditions in New Zealand were
different” from those in England. The judgment quoted
from the Report of the Commission of Inquiry into
Housing 1971 where it was expressly stated that in New
Zealand homeowners rely on local authorities to ensure
compliance with by-laws. Furthermore the judgment
noted that the line of New Zealand cases from Bowen v
Paramount Buildings [1975] 2 NZLR 546 to Williams v
Mount Eden Borough Council |1986] 1 NZBLC 102, 544
and Brown v Heathcote County Council [1986] 1 NZLR
76, had not been affected by any provision in the Build-
ing Act 1991 so as to bring New Zealand law into line
with Murphy’s case. Since the New Zealand Parliament
had not chosen to do so legislatively their Lordships
considered it would not be appropriate for them to do so
judicially.

In effect the larger issues of the duty of care yet
remain to be clarified. The Privy Council will look at
local mores; but this is hardly a statement of new prin-
ciple. That their Lordships may be more sensitive about
this than in the past would only be a change of emphasis,
perhaps a marked change of emphasis, but not the esta-
blishment of a new principle. Some of the expressions
used in the judgment seem to be of a very open nature
and explication will have to await further argument.

Appointments to the Court of Appeal

In December 1995 the Attorney-General, Hon Paul
East, announced that the Rt Hon Sir Ivor Richardson
would become President of the Court of Appeal in the
new year following the elevation of the Rt Hon Sir Robin
Cooke to the House of Lords.

On 9 February 1996 the Attorney-General announced
the appointment of Sir Kenneth James Keith and of the
Hon Justice Peter Blanchard as permanent Judges of the
Court of Appeal. These appointments are consequent on
the retirement of the Rt Hon Sir Robin Cooke and the Rt
Hon Sir Michael Hardie Boys. Biographical notes on the
Judges involved in these three new appointments are
published at pp 92 and 93.

The announcement of the appointment of Sir Kenneth
Keith and Justice Blanchard as the two new permanent
Judges of the Court of Appeal is interesting because of
the similarities (both negative and positive) in the
careers of the appointees. Both of them are Harvard
graduates; both of them were Fulbright scholars and also

Frank Knox fellows; both of them have been members
of the Law Commission; neither of them practised as
barristers or litigators; both of them have published
books and written extensively; and the wife of each of
them has her own entry in her own right in New Zealand
Who's Who!

Both of the new appointees have had judicial experi-
ence, Sir Kenneth as a member of the Courts of Appeal
of both Western Samoa and of the Cook Islands since
1982, while Justice Blanchard has been on the Bench of
the High Court of New Zealand since 1992. The fact that
Sir fenneth and Justice Blanchard have been appointed
to the Court of Appeal although neither of them had been
in practice as litigators is merely an extension of the
policy change on judicial appointments described by the
Solicitor-General at the swearing in of Justice
Blanchard. Mr McGrath’s remarks were published at
[1992] NZLJ 269. The Solicitor-General acknowledged
that it had been usual to appoint to the Bench those who
had demonstrated outstanding performance at the Bar.
He then went on:

Undoubtedly the traditional approach has served New
Zealand well, and in future most appointments to the
Bench will continue to be able barristers in active
practice in the Courts. The Government believes
however that it should be recognised that the lawyers
who go to Court do not provide an exclusive source of
those lawyers who have the qualities to be good
Judges. In general the best advocates are at the Bar
but the qualities sought from Judges go beyond the
able presentation of one side of a case. They encom-
pass the ability to appreciate the strengths of both
sides, reaching decisions fair to the parties while
upholding the law. Those further qualities are
present in advocates but also in some other able
lawyers whose careers have been moulded in differ-
ent applications of the law.

It is noteworthy that the American-educated influence
on the Court of Appeal will now be very substantial. The
new President, Rt Hon Sir Ivor Richardson, is a graduate
of the University of Michigan, Hon Justice Thomas spent
a full academic year at Harvard and the two new appoint-
ees are both graduates of Harvard. To round the matter
off Hon Justice Elias, recently appointed to the High
Court is a graduate of Stanford; and the Attorney-
General the Hon Paul East who was responsible for
these appointments, is a graduate of the University of
Virginia.

Local legal history

The publication of A New Zealand Legal History by
Peter Spiller, Jeremy Finn and Richard Boast (Brooker’s
1995, ISBN 0-86472-202-8) is to be welcomed. Into
some 290 pages, the authors have packed a considerable
amount of information, have related history directly to
contemporary issues, and have made many pertinent
comments. Sometimes the reader gets the feeling that
the emphasis on current concerns is overdone so that the
book is more a survey of legal issues placed in an
historical perspective than a history strictly speaking. On
the other hand it helps make for interesting reading.
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The book is in six chapters, but with numerous
sections within the chapters. This leads to some odd
groupings. For instance chapter 6 is entitled “The Legal
Profession”, but includes substantial sections on law
reporting, and legal education. The chapter on “The
Courts and the Judiciary” has two pages on the history of
the Privy Council as the New Zealand final appellate
Court, followed by four pages on the movement for
abolition of this right of appeal — and abolition has not yet
happened so as to become history!

The six chapters are: 1 “The English Heritage”,
2 “Colonial Government, Colonial Courts, and the New
Zealand Experience”, 3 “Development of the Law in
New Zealand”, 4 “The Law and the Maori”, 5 “The
Courts and the Judiciary”, and 6 “The Legal Profession”.
As will be obvious from this listing the work really
consists of six loosely related separate essays, by three
separate authors from Waikato, Wellington and Canter-
bury Law Schools, rather than a continuous chronologic-
al historical narrative. Consequently the title description
of it as “a legal history” is slightly misleading.

The first chapter rightly emphasises our English legal
heritage. In some 50 pages Jeremy Finn skims expertly
through the development of the English legal system
from 1066 to “the 19 century and after”, and then looks at
the development of Parliament, the legal profession, and
law reporting and legal writing. A somewhat breathless
dash, but adequate as an introduction to the New Zealand
legal experience.

In the Preface the editor, Professor Spiller, recogn-
ises that the work reflects current issues and concerns.
He acknowledges that the writings of today’s scholars
will no doubt seem dated to future generations because
of the present “fixation, say, on questions of ethnicity”.
Even now the space given to the law and the Maori
seems unbalanced as if New Zealanders with some
Maori blood are not as subject to the general law as the
rest of us. It might be argued that this is not the intention,
but the references to the pakeha legal system (pp 181
and 274), to legislation of the 1860s having a pro-
European slant (p 193), to under-representation of
Maoris in the legal profession (p 287), and to the now
standard denigration of Prendergast J for the decision in
Wi Parata (p 194), could be taken to indicate otherwise.
This matter will no doubt correct itself in due course
since historians as a profession are notoriously given to
revisionist theses, as indeed the present day emphasis on
ethnicity demonstrates.

For many readers the most interesting chapter will be
the one on the profession. This deals separately with
various regions, Auckland, Wellington, Canterbury,
Otago and the Waikato. Much of the material is a sum-
mary of what is contained in Portrait of a Profession
brought up to date with references to The New Zealand
Law Journal, Lawtalk and recently published histories of
some firms. This is also true of the section dealing with
the organisation of the profession. It is gratifying to note
that this final chapter quotes extensively from articles
and interviews published in The New Zealand Law
Journal over the last 10 years or so — and even this
reviewer gets his name in a footnote (p 281).

There are occasional infelicities of expression in the
work. For instance at p 235 there is the statement that
“the English terms barrister and solicitor were imported
into New Zealand”. This is an odd way of expressing
what happened. It was not the terms that were important
but the status, functions, standards and obligations of the
English professions that were important. This reference
to “terms” is a peculiarly academic way of looking at
things, as is made more obvious by the fact that the text
goes on to describe the functions “denoted” by these
terms.

A New Zealand Legal History is a valuable book. It
does not replace Portrait of a Profession or the much
more substantial book New Zealand: The Development
of its Laws and Constitution edited by Dr ] L Robson and
published in 1954. There is a useful, though specialised,
historical section in Philip Joseph’s recent Con-
stitutional and Administrative Law in New Zealand, and
the essay by Dr P G McHugh on “The Historiography of
New Zealand’s Constitutional History” in Essays on the
Constitution 1s also of interest on constitutional and more
general historical writing.

A New Zealand Legal History is an excellent intro-
duction and a most useful survey that can be read with
interest and with benefit. However, it does need to have
a bibliography of New Zealand writings, and not just the
list of useful books on the English legal system. The
work is sufficiently up-to-date to have a footnote on
p 220 referring to the appointment of Justice Hardie
Boys to be Governor-General, but the time required for
the publishing process meant that it missed the appoint-
ment of Sir Robin Cooke to the House of Lords. Which
only goes to demonstrate that history does not stand still.

P J Downey

Correspondence

re Arbitration Bill [1995] NZLJ 414
Dear Sir,
There are a number of matters in the

recent article by Austin Forbes on
Alternative Dispute Resolution
which require either correction or
clarification.

The Arbitration Bill, standing in
my name, is presently with the
Justice and Law Reform Select
Committee. This Committee, ably
chaired by Alec Neill, MP for
Waitaki, has a heavy workload but
will be considering the Bill shortly.

My “flight from the coop” as
Austin Forbes quaintly puts it, will
have no effect on the progress of
the Bill, and hopefully it will be
passed during the current session of
Parliament.

Mr Forbes has incorrectly refer-
red to the timing of the Bill being
subject to the balloting procedure
of Private Members Bills. This pro-
cedure does not apply in this case as
the Bill has been introduced into

Parliament without the need for me
to participate in the normal balloting
procedure.

It was done with the leave of the
House as I was able to persuade all
Members present that there was an
urgency in the introduction of the
Bill. I look forward to its return and
ultimate adoption by Parliament.
Peter Hilt
Member of Parliament for Glen-
field
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Acts of unlawful interference
with civil aviation in New
Zealand and Australia

R v Whiteman (1993); R v Takahashi
(1995)

Two prosecutions have been
brought in New Zealand Courts
under the Aviation Crimes Act 1972
within the recent past. The Act gives
effect to the Tokyo Convention on
Offences and Certain other Acts
Committed on Board Aircraft, the
Hague Convention 1970 for the
Suppression of Unlawful Seizure of
Aircraft, and the Montreal Conven-
tion 1971 for the Suppression of
Unlawful Acts against the Safety of
Civil Aviation. It was the subject of a
legislation note in (1975) NZULR
305, Johnston. Since then it has
attracted little attention.

The three Conventions are some-
times loosely and generically de-
scribed as the “hijacking Conven-
tions”, aithough their scope is much
wider than the crime of “hijacking”
and are intended to give any state
which is a party to the Conventions
the power to deal with any offence
whether the offence is committed on
board an aircraft or on the ground,
and whether or not the aircraft is in
flight. The penalties for offences
under the Act are severe, ranging
from life imprisonment for com-
mitting the crime of hijacking, a
maximum of 14 years imprisonment
for other crimes relating to aircraft
(s 5) and a maximum of 5 years
imprisonment for the crime of taking
firearms, explosives, etc, on to
aircraft.

The two prosecutions are thought
to be the first brought under the Avi-
ation Crimes Act. Both offences
against the safety of aircraft and thus
were covered by the Montreal Con-
vention 1971. That these two prose-
cutions were brought may be an
indication of the seriousness with
which the New Zealand government
recognises its obligations under the
three Conventions and the dangers
to the community and to those on
board aircraft which can follow from
acts threatening the safety of air
navigation. Indeed the offences,

which were the subject matter of
these two prosecutions, are serious
and, unlike a prosecution under the
Crimes Act 1961, require the con-
sent of the Attorney-General before
the prosecution can be brought.
(Neither of these two cases has been
reported in the law reports. R v
Whiteman (T 18/93; hearing: 5
August 1993; sentencing: 20 August
1993) was a jury trial and there was
no appeal against either the verdict
or the sentence. In R v Takahashi the
defendant, Takahashi, a Japanese
tourist, had pleaded guilty in the
District Court and came before the
High Court for sentence (S30/95, 7
March 1995).)

Australian case

Australia is also a party to the three
Conventions which, in Australian
law, are given effect to by the
Crimes (Hijacking of Aircraft) Act
1972 (Cth). There, the High Court of
Australia, in Sillery v R (1981) 35
ALR 227, an appeal against sen-
tence, had to consider whether in the
context of the Australian legislation
the construction of s 8 (3) required
the imposition of a mandatory sen-
tence of life imprisonment for the
offence of hijacking contrary to s &
of the Act. Section 8 (3) of the Act
provides that: “The punishment for
an offence against this section is im-
prisonment for life”. In contrast the
New Zealand Aviation Crimes Act,
s 3, provides that:

Everyone commits the crime of
hijacking and is liable on convic-
tion on indictment to imprison-
ment for life, who, while on board
an aircraft in flight, whether in or
outside New Zealand, unlawfully,
by force or by threat of force or by
any form of intimidation, seizes
or exercises control, or attempts
to seize or exercise control, of
that aircraft,

The Hague Convention 1971 is
silent as to the actual penalty for the
offence of hijacking. The usual prac-
tice in international criminal law
Conventions is to require member
states to prescribe penalties com-
mensurate with those prescribed for

comparable offences. The intention
of the international community is
that an offender will be subject to
appropriate penalties in whatever
jurisdiction the offender comes to
trial. Under Article 2 of the Hague
Convention “Each Contracting State
undertakes to make the offence [of
hijacking] punishable by severe
penalties”.

In Sillery the defendant had been
found guilty by a jury in the Supreme
Court of Queensland of hijacking
contrary to s8 of the Crimes
(Hijacking of Aircraft) Act 1972
(Cth). He had attempted to take
control of a large TAA commercial
flight carrying 41 passengers
between Brisbane and Coolangatta,
using a sawn-off shotgun to menace
every member of the flight crew.
Because of this, both the flight path
and the altitude at which the plane
flew had not been authorised, and
most of the usual safety checks were
not carried out. For a short period the
plane was not under any control. It
eventually landed down wind in the
wrong direction. No physical harm
was done, but the lives of the pas-
sengers, the crew, and persons resid-
ing in Brisbane beneath the plane’s
path were at grave risk.

The question at issue before the
High Court was whether the trial
Judge had any discretion not to
impose life imprisonment. Both
the trial Judge in the Supreme Court
of Queensland and the Court of
Criminal Appeal of Queensland had
thought that the wording of s 8(3)
required that it was mandatory
that life imprisonment be imposed,
Indeed the trial Judge said during
argument that, while he regarded the
offence as serious, he would not
impose life imprisonment if it were a
maximum rather than a mandatory
penalty.

The decision is important, not
only because it is a decision of the
highest authority but, for its dis-
cussion of the unusual wording of
the penalty provision. Counsel had
informed the High Court that no
similar form existed in any legis-
lation which had come to their
notice. The penalty applied to
classical hijacking (in terms of the
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Hague Convention), but went fur-
ther in that it could also apply to
offences in relation to Common-
wealth aircraft on the ground with no
passengers or crew and which might
be the subject of an industrial
dispute. The High Court took the
view that the general presumption is
that legislation affecting the liberty
of the person is to be construed
favourable to the person. If the
penalty were mandatory, the drafts-
man had contravened an elementary
principle of drafting by requiring the
imposition of the same penalty for
different offences which are not of
the same nature and gravity. The
Parliamentary Debates also showed
that in both the House of Represent-
atives and the Senate in the second
reading speeches it had been said
that the penalty of life imprisonment
was a maximum. It had not been said
that the penalty was mandatory.

The Crown had argued that al-
though the penalty of life imprison-
ment would be excessive for some
of the offences covered, Parliament
had intended these to be dealt with
by the application of executive
discretion to reduce the penalty by
remission of the whole or part of the
sentence. Murphy J said that this
suggestion was very dangerous to
civil liberty

It would mean that the judicial
sentence is a sham, and the real
sentence would be by the Execu-
tive. This goes much further than
the traditional exercise of exec-
utive clemency. It raises a ques-
tion of whether legislation so
construed would violate the con-
stitutional separation of powers.
If applied generally it would call
for an executive decision parallel
to the judicial processes of hear-
ing and determination involved in
sentencing.

The High Court concluded that to
construe the punishment of life
imprisonment as mandatory in re-
lation to the less serious offences
covered by the definition of hijack-
ing would be cruel and unusual. If
the life sentence was to be interpret-
ed as mandatory then a question
would arise as to whether the
Federal Parliament was competent
to pass such a law. The defendant
had committed a serious offence but
sentences should take into account
other relevant considerations both in
aggravation and in mitigation. He

had imperilled passengers, crew and
others by taking control of an aircraft
in flight. On the face of it this called
for severe punishment but there
were  mitigating  circumstances
which required that the case should
be remitted to the Supreme Court for
sentencing.

New Zealand cases

In R v Whiteman the defendant was
charged under s5(a), in that on
board an aircraft in flight, he
committed an assault which was
likely to endanger the safety of the
aircraft. The defendant was a
passenger in a rescue helicopter
which at the time was being used as
an emergency ambulance service to
transport a victim who had received
stab wounds to the nearest hospital.
Whiteman, the defendant, was a
friend of the injured person who had
asked that his friend might accom-
pany the party which also included
the pilot, two ambulance personnel,
and a police officer in addition to the
injured person. The flight was tobe a
short one of about twenty minutes.
During the course of the flight the
defendant expressed a wish to be put
off the helicopter before it landed at
the hospital. The defendant attempt-
ed to persuade the pilot to land the
helicopter and apparently tried to
pull one or other of the pilot’s arms
backwards and away from the con-
trols a number of times. He also
knocked the headset and spectacles
from the pilot’s head. This affected
the safety of the helicopter as the
pilot temporarily lost partial control
of the aircraft while his attention was
distracted, his arm was being drag-
ged from the controls and while he
was unable to use his headset to
maintain radio contact with emerg-
ency services on the ground or with
other aircraft. At the time the aircraft
was outside controlled airspace and
the pilot needed to keep in radio
contact with other aircraft which
might be operating in the vicinity of
the helicopter.

In Whiteman two issues were
before the Court first whether an
assault had been committed on the
pilot and secondly whether that
assault was likely to endanger the
safety of the aircraft. The defence
was that the accused was attempting
to attract the pilot’s attention. The
case was heard before a Judge and
jury in the High Court, and it seems
that the jury deliberated for six
hours. During the course of the

jury’s deliberations it returned to ask
the Judge to redefine the meaning of
the word “likely” in the context of
“likely to endanger the safety of
aircraft”.

The defendant was found guilty
of the offence. The Crown argued
that, since this was the first prosecu-
tion under the Act, a custodial sent-
ence should be given. The maximum
penalty prescribed for this offence
was fourteen years imprisonment,
which, it said, indicated that a clear
warning of the Court’s approbation
of such an offence should be given.
Nevertheless in view of the defend-
ant’s circumstances, including his
drug and alcohol problems, Justice
Doogue, the presiding Judge, did not

regard a custodial sentence as
warranted.
The second and more recent

prosecution, R v Tsutoma Takahashi,
was brought under s 11 of the Avia-
tion Crimes Act, which states that:

Everyone commits a crime, who,

without lawful authority or

reasonable excuse, or without

the permission of the owner or

operator of the aircraft or of any

person duly authorised by either

of them to give such permission,

takes or attempts to take on board

any aircraft —

(a) Any firearm; or

{b) Any other dangerous or
offensive weapon or instru-
ment of any kind whatsoever;
or

(c) Any ammunition; or

(d) Any explosive substance or
device, or any other injurious
substance or device of any
kind whatsoever which could
be used to endanger the safety
of the aircraft or of persons on
board the aircraft.

This prosecution received wide
publicity in the media before the
defendant, who was a 24-year-old
Japanese tourist, was brought to trial.
The defendant had been stopped as
he went through the security check-
ing system prior to boarding an inter-
national flight from Auckland. He
was found to have a small knife, a
stun gun, handcuffs and a canister of
mace spray in his carry-on baggage.
Subsequently, in a search of the
defendant’s checked baggage, an-
other canister of mace, a saw-wire, a
second pair of handcuffs and a
replica Glock semi-automatic pistol
(which was capable of discharging
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plastic pellets) were found. (The lat-
ter had been bought in a toy market
in Australia and the defendant had
apparently intended to use it in a
target airgun club in Japan.)

The defendant pleaded guilty.
His excuse was that he feared for his
safety as a traveller within New Zea-
land and that he had brought the
various articles with him as a means
of protection. He had no intention of
hijacking the aircraft.

The penalty for a breach of s 11,
which also requires the Attorney-
General’s consent before a prosecu-
tion can be commenced, is a
maximum of five years’ imprison-
ment. It seems therefore that the
legislature did not regard this of-
fence as serious an offence as one
brought under s 5.

In sentencing the defendant
Speight J imposed a fine of $5000
and pointed out the seriousness of
the offence. (He also ordered that
the defendant be put on the next
flight to Japan.) He said:

It is a matter of concern by aircraft
operators, by crew and by pas-
sengers that stringent tests must
be made to prevent the carrying
onto aircraft of articles which
have the potential to harm, such
as the small knife, the stun-gun
and the mace spray. The authori-
ties at the airport are to be
commended for their vigilance.

He added that the security standards
at New Zealand airports are as high
as the levels of security in other
countries.

The three cases, Particularly
Sillery and Takahashi, show that in
prosecuting offenders both Australia
and New Zealand recognise the
importance of the Tokyo, Hague and
Montreal Conventions for the safety
of aviation throughout the world.
Every state which is a party to the
Conventions has a duty at inter-
national law to police civil aviation
and to enforce the Conventions. Air
terrorism has no frontiers, and as the
Lockerbie Disaster made clear, it
show no compassion to its victims.
Prevention begins with security
vigilance, followed by strict en-
forcement of breaches of the law and
penalties commensurate with the
nature of the offence.

Margaret A McGregor Vennell
University of Auckland

The accessory liability
principle

Royal Brunei Airlines v Tan
[1995] 2 AC 378 (PC)

Royal Brunei Airlines Sdn appoint-
ed Borneo Leisure Travel Sdn Bhd
(BLT) to act in various places in
Sabah and Sarawak as its general
agent for the sale of passenger and
cargo transportation. BLT was to be
paid a sales commission. The agree-
ment was subject to the regulations
of the International Air Transport
Association and it was common
ground that the effect of this was that
BLT was a trustee for the airline of
the money it received from ticket
and cargo sales. The money receiv-
ed by BLT on behalf of the airline
was not paid into a separate bank
account. It was paid into BLT’s
ordinary current account with its
bank. Mr Tan, the defendant had
founded BLT, he was the managing
director and principal shareholder.
BLT was required to pay the airline
within 30 days but from 1988 on-
wards it got into arrears. In 1992 the
airline terminated the agreement
and early in 1993 commenced this
action against Mr Tan in respect of
the unpaid money.

At the trial Mr Tan was held liable
as constructive trustee. The Court of
Appeal of Brunei Darussalam allow-
ed the defendant’s appeal. The
Court held that it was not established
that BLT was guilty of fraud or
dishonesty.

Issue

The Airline appealed to the Privy
Council and the issue on this appeal
was whether the breach of trust
which is a prerequisite to accessory
liability must itself be a dishonest
and fraudulent breach of trust by the
trustee. The judgment of their Lord-
ships was given by Lord Nicholls of
Birkenhead.

Judgment

The airline’s claim was based on the
much quoted dictum of Lord Sel-
borne LC in Barnes v Addy (1874)
LR 9 Ch App 244, 251-252:

{The responsibility of a trustee]
may no doubt be extended in
equity to to others who are not
properly trustees, if they are
found ... actually participating in
any fraudulent conduct of the
trustee to the injury of the cestui
que trust. But ... strangers are not

to be made constructive trustees
merely because they act as the
agents of trustees in transactions
within their legal powers, trans-
actions, perhaps of which a Court
of equity may disapprove, unless
those agents receive and become
chargeable with some part of the
trust property, or unless they
assist with knowledge in a dis-
honest and fraudulent design on
the part of the trustees.

The first circumstance in Lord
Selbourne’s dictum is known as
“knowing receipt” and the second
“knowing assistance”. The latter
concerns liability of an accessory to a
trustee’s breach of trust.

Lord Nicholls of Birkenhead first
considered the example of an honest
trustee and a dishonest third party
solicitor, where the beneficiaries
have been defrauded by the solici-
tor. If the law is to allow accessory
liability at all then this example
would be a strong case for third party
liability. The Court held that the
position would be the same if instead
of procuring the breach the third
party dishonestly assisted in the
breach. The trustee will be liable for
any breach of trust, even if he acted
innocently (unless excused by an
exemption clause in the trust
document or relieved by the Court).
Nevertheless his or her state of mind
is essentially irrelevant to the ques-
tion of whether the third party should
be made liable to the beneficiaries
for the breach of trust. Dishonesty,
his Lordship held, is sufficient basis
for the third party’s liability.

It is difficult to see why, if the
third party dishonestly assisted in
a breach, there should be a further
prerequisite to his (sic) liability,
namely that the trustee also must
have been acting dishonestly.
The alternative view would mean
that a dishonest third party is
liable if the trustee is dishonest,
but if the trustee did not act
dishonestly that of itself would
excuse a dishonest third party
from liability. That would make
no sense. (at 385.)

The accessory liability principle

The Court rejected two extreme
possibilities. The first possibility
related to a third party who did not
receive trust property. Here, he or
she cannot be liable. The second
possibility rejected by the Court was
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that third parties are to be liable for
unknowingly assisting in a breach of
trust. The next step was to identify
the touchstone of liability. It was
noted that all agreed dishonesty
fulfils this role, but that judicial
opinion and academic commentators
were divided as to whether neglig-
ence would suffice. The Court
reviewed the cases and observed
that the law, including that of New
Zealand could not be regarded as
settled.

Dishonesty

Dishonesty was held to be synonym-
ous with lack of probity and means
“simply not acting as an honest per-
son would in the circumstances” (at
389). This is an objective standard.
Honesty is not an optional scale,
with higher or lower values accord-
ing to the moral standards of each
individual. If a person knowingly
appropriates another’s property, he
or she will not escape a finding of
dishonesty simply because he sees
nothing wrong in such behaviour.
Honest people do not take other
people’s property nor do they delib-
erately close their ears and eyes or
deliberately refrain from asking
questions. Lord Nicholls of Birken-
head acknowledged that it was diffi-
cult to be specific in considering
honesty in the context of risk taking,
but that at the end of the day an

honest person should have little
difficulty in knowing whether a
particular course of conduct offends
the normally accepted standards of
honest conduct.

Third parties who act for trustees
owe a duty of care to those trustees
and the Judicial Committee con-
sidered that “it is difficult to identify
a compelling reason why ... third
parties should owe a duty of care
directly to the beneficiaries” (at
391). The third party is liable to the
trustee and this will include, where
appropriate, the loss suffered by the
trustees, being exposed to claims for
breach of trust. Others, besides those
who owe a duty of care to the
trustees, also deal with ftrustees;
similarly there is no good reason
why they should owe a duty directly
to the beneficiaries. If a third person
is dealing with a dishonest trustee
the third party must act honestly but
he or she need not, in effect, check
that a trustee is not misbehaving,.

Finally the Court held that whilst
the term ‘“unconscionable” had an
immediate appeal to an equity
lawyer it is a term best avoided in
this context. Similarly the word
“knowingly” should not be used.

Conclusion

A liability in equity to make good
resulting loss attaches to a person
who dishonestly procures or assists

in a breach of trust or fiduciary obli-
gation. It is not necessary that, in
addition the trustee was acting
dishonestly. Applied to the facts of
the case BLT committed a breach of
trust by using the airline’s money
instead of simply deducting its
commission and holding the money
intact until it paid the airline. The
defendant, Mr Tan, knowingly assis-
ted in that breach of trust. Thus the
defendant’s conduct was dishonest.
The fact that Mr Tan hoped to repay
the money and did not intend to
defraud the airline was irrelevant.

Comment
Lord Nicholls of Birkenhead opened
his judgment by stating that

[Tlhe proper role of equity
in commercial transactions is a
topical  question. Increasingly
plaintiffs have recourse to equity
for an effective remedy when the
person in default, typically a
company, is insolvent. (at 381.)

This decision must be welcome as it
clarifies and settles the require-
ments for knowing assistance in
New Zealand.

Nicky Richardson
University of Canterbury
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The vile intrusion/magnificent
intervention of the Fair Trading
Act into contracts

By Raynor Asher, QC, Barrister of Auckland

Contract law is one of the essentials of social intercourse and business efficiency. Its importance
is summed up neatly in the old saying that the business of government, the only real point and
purpose of government is to maintain the twin principles of keeping order and seeing that
promises are kept. On these two depend the law and society. In order and seeing that promises
are kept. On these two depend the law and society. In this article Raynor Asher QC considers the
effects — good and bad — of the statutory concept of fair trading. His conclusion is in favour of the
reform which he says deals not so much with a duty to disclose, but rather a duty not to mislead.

It depends on your point of view. If
you are a contractual purist, a person
who has seen merit in the sym-
metries of the law of contract, the
Fair Trading Act has mucked it all
up. Its effects have been described
as “cancerous”. (Crump v Wala
[1994] 2 NZLR 331 at 343, 4
NZBLC 103,383 (1994) 6 TCLR 40.)
Hammond J has put the matter this
way:

I turn next to the position under
the Fair Trading Act. Although
that statute has found widespread
employment in commercial litig-
ation, enough ought by now to
have been seen of its operation
that some cautionary notes can
appropriately be sounded. There
is no question, that, in common
with its progenitors in both
Australia and North America, this
statute was originally conceived
as a consumer relief measure. But
Courts have allowed the statute to
float like oil across water. The
water in this context is turning out
to be practically the whole spec-
trum of commercial law. There
are two effects to be concerned
about here: such an approach
raises a real possibility of large
chunks of established commercial
law being swallowed up and,
whilst remedial flexibility is a
good thing (and in any event our
Court of Appeal has sanctioned
such flexibility as a general
proposition), remedial incoher-
ence would be quite another mat-
ter. (at 340-341.)

He went on to say in relation to
remedies that “... one does not
lightly jettison hard-earned intel-
lectual capital carefully evolved
by Judges over several centuries”.
(Crump v Wala.)

On the other hand the Act has its
supporters, again particularly in
the damages field. As has been said
recently by Temm J:

When the case began counsel for
the plaintiff chose to draw only
one arrow from his quiver and he
aimed it firmly at the target of the
Fair Trading Act. This is a prac-
tice I commend. In these times
the implications of the provisions
of the Fair Trading Act are over-
taking some of the common law
provisions relating to breach of
contract and to negligent mis-
statement but the reality is that
the power which is given to the
Court under section 43 of the Fair
Trading Act makes it simpler for
parties to see where damages lie
and the remedies they are likely
to obtain. It is simply a fact of
life that the law relating to dam-
ages on breach of contract and
negligent mis-statement is extra-
ordinarily complicated. Under the
Fair Trading Act it is comparativ-
ely simple. (Duncan v Perry
unreported, High Court Auck-
land, 13-8-1993 CP2042/91.)

The fact is that in all areas of
commerce, both public and private,
the provisions of the Fair Trading
Act offer simpler and more powerful
weapons in the area of misrepresent-

ation and damages than do our
orthodox contract laws and statutes.
The Act also has some effect, but of
less generality and substance, in the
area of breach of the terms of a
contract. This is because the Fair
Trading Act works in the area of
statements, and not unfulfilled
promises. There has to be a mis-
representation about an existing fact
before the Act can be invoked. If
that misrepresentation can be found,
there are simple and drastic conse-
quences under the Act, rather than
the preconditions required for an
actionable misrepresentation. There
is also a big basket of easy to get at
remedies available, rather than the
compartmentalised Chinese cabinet
that is available in contract. This
paper will now deal with the areas
where the Fair Trading Act can be
seen now as offering broader relief
than contract, where the two
remedies are in competition.

1 A wider type of actionable
misrepresentation

In a number of respects the Fair
Trading Act casts a net over a wider
area of actionable misrepresenta-
tions than representations than did
the previous law, even though there
has been the useful reform of s 6 of
the Contractual Remedies Act 1979,
which abolished the distinction
between innocent and fraudulent
misrepresentations and made dam-
ages available for both. The major
ways in which the Fair Trading Act
covers more  misrepresentations
than does contract law are as follows:
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A Misrepresentations of law are not
excluded

The wording of s 9 does not limit the
nature of the actionable conduct.
There is no reason why the defini-
tion cannot extend to any sort of
misrepresentation, where the re-
presentation is a matter of law or
fact. Thus where there was a mis-
statement as to whether a worker’s
compensation  insurance  policy
would cover employees, this was
held to be actionable under the Fair
Trading Act. (SWF Hoists Industrial
Equipment Pty Ltd v State Govern-
ment Insurance Commission (1990)
ATPR 41-045.)

B Silence/general conduct may be
actionable
Section 9 refers not just to state-
ments but to “conduct”. Conduct is
actually defined as including an
omission to act. (Fair Trading Act
1986, s 2.) The silence of course
must be misleading or deceptive, so
that there will generally not be a
breach of s 9 without some conduct
that is ancillary to the silence, and
when construed with the silence
creates the misrepresentation. Of
course under the general law a re-
presentation could be false because
it positively asserts a literally true
proposition, but failed to say
something which if stated would
have altered the meaning of the
representation.  Every  document
against its author must be read in the
sense which 1t was intended to
convey, and a half truth can be the
same as a falsehood. (Gluckstein v
Barnes [1900] AC 240 at 250-251.)
The Fair Trading Act in referring to
conduct generally seems to go
further than the existing law. In
Australia where a fungicide was sold
to the public without revealing that
the sales were illegal in that the
fungicide had not been registered
under State law, and as a conse-
quence the purchasers were ex-
posed to the risk of seizure and
forfeiture of the product, it was held
on appeal by Bowen CJ and Lockhart
J that there was no general duty to
talk to the purchasers in the circum-
stances. However where a restaurant
was advertised as being able to seat
128, this was held to be misleading
because the restaurant was licensed
to serve only a lesser number. (Hen-
jo Investments Pty Limited v Collins
Marrickville Pty Limited (1989)
ATPR 40-968.)

There have been no New Zealand

cases that have affirmatively stated
that the law in relation to silence has
been extended by the Fair Trading
Act. However it is likely that as a
consequence of the Act the Courts
are more willing to accept that
silence combined with other facts
constitutes misleading and decept-
ive conduct and a misrepresentation.
In a recent case the basic principle
was expressed to be that the conduct
of the party in question must be
looked at to see whether it has
deceived or mislead the party
complaining. (March Construction
Ltd v Christchurch City Council
(1995) 5 NZBLC 99-356.) A test
widely accepted in Australia is that
silence can amount to misleading
conduct where the circumstances are
such as to give to rise to the reason-
able expectation that if some rele-
vant fact exists it would be dis-
closed. (Kimberley NZI Finance
Limited v Torero Pty Limited (1989)
ATPR (Digest) 46-054 at 53,195,
French J; Demagogue Pty Ltd v
Ramensky (1993) ATPR 41-203;
Don McMorland “Is there Safety in
Silence” (1995)7 BCB 53.)

Thus, a claim by a disappointed
tenderer may give rise to relief
under the Fair Trading Act in the
situation where a plaintiff would not
succeed in contract, although a
contract existed. (Gregory v Rangi-
tikei District Council [1995] 2 NZLR
208.) The qualifying wording in that
case to the tender that “highest or
any tender not necessarily accepted”
imposed an insuperable barrier in
contract to any asserted obligation
that a party who invited tenders
proceed on to a second or principal
contract with the successful ten-
derer. However, the Council had
publicly called for and received
tenders, then decided not to sell by
tender, but by private treaty, a matter
which was kept secret. The Court
found it was deceptive and mislead-
ing to so proceed without disclosure
of the private treaty possibility to
tenderers. The council should have
notified those concerned that its
intentions had changed. It was held
that the plaintiff had lost an oppor-
tunity to acquire property. The value
of the lost chance and measure of
damages was left to another hearing.

Certainly, the existence of s9
now makes it easier to consider
silence in the context of mis-
representation. It will not at the end
of the day be a matter governed
by any rules, but rather whether on

an overview the conduct with the
silence is misleading and deceptive.

C Puffs
This is another area where the defin-
ition in s 9 may have extended the
law, possibly both in relation to the
Fair Trading Act and in contract, by
broadening judicial attitudes. The
distinction between a puff and a mis-
representation was always a rather
difficult one to define in words,
although a distinction generally
proves relatively easy to apply in
practice. Probably in general terms
the law remains the same both under
the Fair Trading Act and in contract.
The issue will not be considered in
the context of “materiality” or
“inducement”, but rather whether as
a matter of fact the recipient of the
representation would be likely to be
misled. The more specific the state-
ment, the less likely it is to be a puff.
The general philosophy that if a
statement is important enough to be
included in an advertisement it is
important enough to be true (M
Handler, Cases and Materials on
Business Torts (1972), p 476) is
likely to be applied more rigorously.
Thus it has been held that a repre-
sentation that a building is “bigger
and better” than another building
close by is sufficient to sustain a
claim under the Fair Trading Act.
(Buyers v Dorotea Pty Ltd (1987)
ATPR 40-760.)

D Inducement
The law of contractual misrepresent-
ation emphasises materiality and
inducement. The distinction be-
tween the two has always been dif-
ficult. They are both distinct yet
again from the concept of causation.
These nice distinctions do not
exist under the Fair Trading Act. The
approach appears to be to simply
consider whether there has been a
misrepresentation, and then to con-
sider whether it has been causative
of any loss. (Cumberworld Contract-
ing v Foseco (1993) 5 TCLR 534.) In
Cumberworld despite allegations by
the plaintiff that it was induced to
enter into a contract for the purchase
of a product by a representation in
the product specification sheet the
Court considered that there had been
no inducement. However the Court
held that the promotional brochure
had had a relevant influence. It was
held to be misleading, and the plaint-
iff was influenced by it, and this
influence was one of the causes of
the plaintiff’s loss.
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Accordingly as it was more than
50 per cent influential the plaintiff
was held to be entitled to recover
two-thirds of its loss.

All  misleading or deceptive
conduct or which which is potential-
ly so is covered. There does not
need to have been inducement.
However for a plaintiff to recover a
monetary remedy it is still necessary
to establish a quantifiable loss.
(Contract Law in New Zealand
Nicoll and Perkin CCH 1991,
p 182.) It may be that the distinction
between inducement and influence
is in practical terms a distinction
without a difference. It can be said
generally that inducement is irrelev-
ant in proving a breach of s 9, but
still relevant in terms of any award
of damages. The misrepresentation
must be causative of loss.

E Privity of contract

It hardly needs to be said that the
concept of privity of contract has no
relevance where the Fair Trading
Act is relied on. Obviously, no
contract needs to be entered into at
all. Persons who are not party to
the contract who have relied on
representations or conduct made in
relation to that contract may sue
under the Fair Trading Act. All the
traditional notions of privity of
contract, or whether there was a
meeting of the minds and a contract
formed, are quite simply irrelevant.
Thus where the misleading conduct
is a false contractual term, the
complainant needs mno contractual
privity with the defendant to obtain
relief. (Accounting Systems 2000
(Developments) Pty Lid & Anor v
CCH Aust Ltd (1993) ATPR 41-269
at 41,647.)

The breadth of the Act is illustrat-
ed in the situation of a land agent.
Where it would have been pointless
for a disappointed purchaser to sue
an insolvent vendor under the
contract there was a remedy obtain-
able for the misleading and decept-
ive conduct by the land agent in the
way the property was promoted by
the agent for sale. (Smythe v Bayleys
Real Estare (1993) 5 TCLR 454.)

In another situation where there
was purchase of a commercial prop-
erty suitable as an investment, and
the rental being paid and the finan-
cial position of the lessee was misre-
presented, the purchaser recovered
both from the vendor under the con-
tract, and the same losses from the
land agent under the Fair Trading

Act. (Richmond v Heskett Holdings
and Catley and Bayleys unreported,
High Court, Hamilton, M 187/92,
23-02-1995.)

F State of mind/intention

The state of mind of the representor
is irrelevant under both the Act and
the Contractual Remedies Act, save
where the representation relates to
that state of mind, in which case
both in contract and under the Fair
Trading Act a false statement about
the representor’s state of mind is
actionable.

It is not necessary for any proof
that a defendant knew its representa-
tions were false or that it was intent-
ionally deceptive. (Smythe v Bayleys
Real Estate supra, 464.)

2 Damages

A general rule in contract is that the
plaintift is entitled to be placed in
the same position as if the contract
had been performed properly. In
respect of a sale and purchase agree-
ment the plaintiff is entitled to the
difference between the value of the
subject matter as in fact delivered
and the value as it would have been
if the representation had been true.
Consequential loss is recoverable
provided it falls within the relevant
remoteness rules. The losses must
have been caused by the misrepre-
sentation. Consequential loss for
anxiety and stress is not easily
recoverable and generally depends
on the loss of a bargained for ex-
pectancy. Conceptually there is the
famous categorisation of Professor
Lon Fuller of expectancy, reliance,
and restitution interests = which
has been accepted in New Zealand.
(Newmans Tours Ltd v Ranier
Investments Ltd [1992] 2 NZIL.R 68
and Thomson v Rankin [1993] 1
NZLR 408, 410 (CA).)

The Fair Trading Act confers very
wide remedial powers, including the
power to declare the whole or any
part of a contract to be void, includ-
ing an order that it was void ab initio,
an order varying a contract, an order
directing a guilty party to refund
money or return property, and an
order to pay to the person who suf-
fered the loss or damage the amount
of the loss or damage. Thus the rights
incorporate the power to make an
order equivalent to or even more
extreme than cancellation, and an
order for damages. No criteria are
set down in the statute. There are no
rules.

There has been a suggestion in
some of the Australian authorities
that tort damages rather than contract
damages should apply under the Fair
Trading Act. (Gates v City Mutual
Life Assurance Soc Ltd (1986) ATPR
40-666, at 47,364.)

However it is plain that the Courts
are not bound by the tort measure, or
even bound to choose between con-
tract or tort damages, when they are
considering losses under the Fair
Trading Act. The only limitations
which exist in proceedings under the
Act are those expressed or inherent
in the statutory provisions them-
selves. (Frith v Gold Coast Mineral
Springs Pty Ltd (1983) 65 FLR 213,
232.) The statutory right to damages
serves a wider purpose and is intend-
ed to have a broader ambit than the
tort or contract actions provide.

It is clear that the losses can
include expectancy and restitution
losses. (Corbidge v Bakery Fun Fac-
tory Pty Ltd (1984) ATPR 40-493.)

Thus, despite the suggestions that
the traditional approach not be light-
ly disregarded, (Crump v Wala at
343) the Court of Appeal has con-
firmed that the damages section
should not be interpreted restrict-
ively. (Goldsbro v Walker [1993] 1
NZLR 394(CA).) In the Court of
Appeal, speaking in the context of
an argument that an award of dam-
ages should be reduced to allow for
the fact that the solicitors who
passed on misleading information
were also the victims of the prin-
cipal’s misconduct, both Cooke P
and Richardson J emphasised that
the governing principle is to impose
a remedy which gives effect to the
policy of the Act, without at the
same time being draconian or doing
an injustice (at 399). Ultimately
justice must be done between the
parties in the circumstances of the
particular case.

Thus in a contractual context
damages will be awarded which will
put the plaintiff in the position that
would have applied but for the false
statement. This is not dissimilar from
the contract measure, but it is clear
that where on the basis of causation
only a percentage of the loss has
been caused by the representation,
then that apportionment will be
made. (Cumberworld Contracting v
Foseco at 544.) This 1s not an easy
option open to the Court in terms of
contract. It remains to be seen
whether the new line of authority
which limits contract damages to
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areas where the conduct complained
of has been the effective or domi-
nant cause of the loss, rather than
merely a step in the process, will
apply. It may be that rather than the
in or out approach shown in Galoo
and the cases (Galoo v Murray
[1955] 1 All ER 16; Fleming v
Securities Commission [1995]
2 NZLR 514) that followed it, the
Court will under the Fair Trading
Act simply allocate a portion of the
loss, where the conduct has just been
one factor in the chain.

Indeed the Court of Appeal has
considered that where the contra-
vener of s 9 has played a minor role,
justice would not require that the full
loss to be so attributed to that contra-
vener, However there is no intention
to be gleaned from the Act that the
Court should adopt an “all or nothing
approach”, whereby the full amount
of loss is paid by the infringer, or
by the Court declining to make any
order at all. (Goldsbro v Walker at
404.)

It is clear that damages for emoti-
onal distress can be recovered under
the Fair Trading Act. (Smythe v
Bayleys Real Estate above; Sinclair
v Webb & McCormack (1989) 2
NZBLC 103, 605 at 103, 612.) The
Courts have taken this view despite
the fact that there is no specific
provision for the recovery of such
losses in the Act.

It has been stated that there is no
provision for exemplary damages in
the statutory scheme. (Tucker v Bell
unreported, High Court, Auckland,
CP 1909/90, 5 September 1991.)
However in a recent decision Mc-
Gechan J left open the question of
any entitlement to exemplary dam-
ages. (Gregory v Rangitikei District
Council [1995] 2 NZLR 208 at 235.)

3 Injunctions

An injunction may be granted to re-
strain anyone from engaging in
conduct which contravenes any of
the provisions in Parts 1 to 5 of
the Fair Trading Act or in attempt-
ing, aiding, abetting, inducing,
conspiring or being knowingly con-
cerned in a contravention. (s 41.)

An injunction may be granted
regardless of whether the conduct
will be repeated or continued and
may be granted to restrain conduct
which the Court considers is likely to
oceur.

Furthermore as the object of the
Act is consumer profection an
injunction may be granted on the

application of a person who will not
suffer any harm as a result of the
conduct in question. It is sufficient if
harm will be caused to members of
the public. Thus even in a contract
case, an injunction may now be
obtained where no loss or potential
loss can be proven.

4 Exclusion clauses/disclaimers
Exclusion clauses already have lim-
ited value in the contractual context
because of s 4 of the Contractual
Remedies Act 1989, which gives the
Court a discretion to exclude those
clauses which purport to preclude
the Court from relying on any repre-
sentations made. However it is still
possible to draft an exclusion clause
and avoid s 4 and preclude liability
where it would otherwise exist in a
contractual or even tortious context.

Under the Fair Trading Act exclu-
sion clauses can only work where
there is a contract. However dis-
claimers may still have some effect.
If they have the effect of making it
clear that the representor is not
vouching for the accuracy of the
information nor accepting respons-
ibility for it, it is most unlikely
that the representee could validly
claim that the conduct was mislead-
ing. These cases are likely to be rare.
(MK Hutchence v South Sea Bubble
Co Pty Ltd (1986) ATPR 40-667 at
47,378.)

It has been held in New Zealand
that in situations such as auctions
where information sheets and “fly-
ers” are provided which include dis-
claimers such that the purchaser will
purchase in reliance on his or her
own judgment and not that of the
vendor or the vendor’s agent, or that
the vendor does not warrant the
accuracy of any fact or statement by
the auctioneer, the provisions of the
Act are not excluded. The require-
ments of the Act are mandatory, as
the objective is to protect the con-
sumer from unfair trading. (Smythe v
Bavleys at 472.)

It has been held in Australia that if
the statement is actually false and
contrary to fact, then disclaiming
responsibility for the accuracy of the
statement will not prevent it from
being false and therefore will not
prevent it from being a contraven-
tion of the Act. (Given v CV Holland
(Holdings) Pty Lid (1977) ATPR
40-029 at 17.388.)

Once a representation has been
made which is either false or mis-

leading, subsequent contractual pro-

visions may not be ineffective
to overcome the statutory conse-
quences of the contravention.

(Petera Pty Ltd v AJ Pty Lid (1985)
ATPR 40-605 at 46,887 and Byers v
Dorotea Pty Ltd (1987) ATPR 40-
760.)

The matter has not been address-
ed in New Zealand. However it
seems likely that if there has been
truly misleading and deceptive
conduct, then an exclusion clause
will be ineffective against a plaintiff.
However properly drafted clauses
which effectively state that the
information being provided by the
representor cannot be relied on,
should be effective if the ultimate
result is that on an objective test a
representee  should not have been
misled or deceived because it was
inappropriate in the circumstances to
place any reliance on the statement.

5 Conclusion

Section 9 of the Fair Trading Act
should now be the primary remedy
for pre-contractual misrepresenta-
tion. There is no sign that such an
intrusion of this new and expanding
growth into commercial law will
cause any real haemorrhaging. If it is
a tumour, it is benign and may be
better seen as a Darwinian mutation
of our law for the better. It provides a
simpler more accessible remedy,
which is proving to be relatively
easy to understand and apply. There
cannot be discerned in any of the
cases any injustices or inconsist-
encies arising, and if ultimately the
common law and the Contractual
Remedies Act as they apply to mis-
representation cease to be used, this
will not be a bad thing.

Contract htigation will be more
limited to breaches of the promises
made in the contract, rather than the
statements made before the contract.
Unwelcome surprises resulting from
exclusion clauses and the old rules
as to damages are avoided. Basic
concepts such as caveat emptor re-
main unaffected. The Fair Trading
Act does not deal with a duty to
disclose, but rather a duty not
to mislead. Seen in this light
the reforms can be welcomed, and
pleadings, in the area of misrepre-
sentation can become simpler, once
counsel have the courage to dis-
regard the old traditional contract
causes of action and rely entirely on
the new.
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How do we treat our Judges -
well or badly?

By Nigel Jamieson, of the University of Otago

This article looks at the question of criticism that is made of Judges in New Zealand and compares
it against what occurs in other nations in terms of comparative jurisprudence. The author
expresses concern at the development of what he describes as the present managerial revolution
of control from above, being applied by politicians to the judiciary. Ministers, and of course
Members of Parliament, are no more private citizens than are Judges and, it is argued,
constitutional conventions apply in each case.

We have grown so accustomed to
referenda, questionnaires and opin-
ion polls, that we are apt, even at an
academic level, to accord more
weight to opinion than fact. Some
days ago a very serious survey with a
three days’ deadline canvassed my
views on some constitutional issues
very dear to my heart, but, as T was
then in the middle of marking five
hundred examination scripts, my
answers to the survey questions
were so absurd that if I had been
doing the exam I was marking and
not just answering the survey I
would have failed the exam.

In today’s universities some of
the biggest research grants go
towards canvassing public opinion.
This is done in ways that would
trouble previous generations of
teachers who gave first priority to
finding out the facts. We were told at
first that canvassing public opinion is
a vital means of quality control, but a
recently imported management con-
sultant now directs us to forgo
quality control in favour of improv-
ing our image. Lawyers who put
public opinion now on a par with
legal values would also once have
scandalised their profession.

Contempt of Court or libel

In criticising the Courts for their
tendency to substitute the law of
contempt for the law of libel, Henry
Burmester [1985] Melbourne Uni-
versity LR 313 asks what does it take
to scandalise the Judges? In R v
Dunbabin (1935) 53 CLR 434 where
the High Court of Australia asserted
that “the authority of the law rests on
public confidence” it may take little
more than an unfavourable opinion
to scandalise the Judges. This is very

different from jailing for contempt
one who insists on disrupting Court
proceedings or who insists on sub-
stituting some other protocol for that
of the Court; but do the Judges un-
wittingly accord precedence to
public opinion when they take issue
with merely unfavourable views of
the judicial process and judicial
decisions?

Who can have forgotten the
highly controversial quiz carried out
by Jenni McManus for The Inde-
pendent, 2 September 1994, pp 14-
15, on barristers’ views of the judici-
ary? In [1980] NZLJ 239 and [1982]
NZLJ 390, first Bill Hodge then
Peter Haig reviewed Woodward and
Armstrong’s The Brethren Inside
the Supreme Courr as being either
fact or fiction. A very telling remark
by Peter Haig in trying to determine
the book’s authenticity was the lack
of “any serious challenge to its main
conclusions” — but then one does not
deny the worth of a novel by proving
it to be a work of fiction. The corol-
lary, in disputing any factual work, is
to admit there being a case to
answer.

Often being asked for an opinion
only alters our opinion — thus
demonstrating that Heisenberg’s
principle of uncertainty (presuming
the process of experimentation itself
to effect a change in reality)
operates in the social as well as
the physical sciences. Of course
previous generations would have
dismissed most of today’s social
sciences — from Margaret Mead to
Kenneth Galbraith - as merely
gossip. What do you think?

In the present climate of opinion,
as the current phrase goes, the
obvious means of finding out how

we treat our Judges is simply to ask
them. I had half a mind to secure a fat
research grant for such a purpose,
but, having been brought up to be-
lieve that opinion rarely substitutes
for facts, could not convince myself
of the project’s credibility. It also
struck me that people in positions of
public responsibility can be con-
strained to turn a brave face towards
treatment they would not tolerate in
a private capacity. A simple case of
courage under adversity could com-
pletely falsify the results. I therefore
resolved to apply what was left of
my mind to finding out the facts for
myself; and to do so as neutraily
and objectively as possible by
weighing up our country’s criticism
of its Judges against that of other
nations in terms of comparative
jurisprudence.

Extremes of position
There are two extreme positions for
any judiciary in the balance of
power. The first is where the balance
of constitutional power lies with the
Judges. This was not a pleasant
period for ancient Israel as outlined
in the Book of Judges, and a poor
precedent for the United States to
follow. The other extreme is marked
by the complete lack of judicial free-
dom as experienced under totalitari-
an regimes. The point at issue in
considering how Judges are treated
at each extreme is determined not
just by the extent of their judicial
independence but by the direction
from which criticism of the judiciary
is coming — up or down.

In formerly Soviet circles, for
example, almost all criticism of the
judiciary came from the top down.
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This i$ symptomatic of totalitarian
regimes in which criticism from the
top down can go so far as to remove
the Judges from office and life from
the Judges. Top-down criticism of
the judiciary also occurs in theo-
cratic forms of government. Kings
supplanted Judges in ancient Israel
just as the Cromwellian Republic
extinguished the divine right of
kings to have cases decided as the
kings would have of the Judges in
seventeenth century England.

Control from above

It is one of the first principles of
the present managerial revolution
among western democracies that
quality control be applied from
above, but to enforce this from the
head of state on the common law
Judges would be to contravene
several  long-held  constitutional
conventions — among them, most
importantly, the separation of
powers and the independence of the
judiciary. This is why it troubles
constitutional lawyers for a Minister
of the Crown to criticise a Judge.
The Minister, in being a Minister, no
more enjoys the freedom of being a
private person, than does the Judge.
Each in his own way serves the
Crown and is bound by constitutional
convention to observe state pro-
tocol. There is something particular-
ly demeaning to the authority of the
Crown and the Judiciary when the
criticism comes across with the
informality of a talk-back show.
Such is our respect for freedom
of speech and the principles of
democracy that we are prepared to
swallow the incongruency of having
a Minister of the Crown with enough
time on his hands to broadcast in this
fashion — although it gives good
grounds for reviewing ministerial
salaries. Prime Minister Norman
Kirk was the first to stun the nation
by phoning-in from Parliament to
such a show, but it was a poor prece-
dent and one which by breaking
down barriers would eventually
tempt a Canadian talk-back host to
get the Queen of England on the air
by his impersonating the Canadian
Prime Minister.

Such improprieties would not
have been allowed to happen in
Soviet circles, although since
Kaminskaya wrote her Life as a
Soviet Defence Lawyer, eastern
legal practice is remarkably wes-

ternised, and, with the collapse of
communism, it is riskier to run a
talk-back show and be shot for what
one reveals than it is to run for
President.

The tradition of the west, especi-
ally in English speaking legal
circles, has been to let criticism of
the judiciary come only from the
bottom up. At times this has gone to
extremes: the London mob set fire to
Lord Mansefield’s house during the
Gordon riots. There is also the tradi-
tion of scholarly criticism from the
universities. The constitutional role
of faculties of law arises from the
fact that the universities sided with
the Crown against the Judges in their
support of the Commons. This con-
stitutional freedom of faculties of
law (based on a jurisprudence which
had probably more going for it at
the time than Coke, Blackstone and
Dicey were to have as champions
of parliament) does not have the
prestige given to legal commentary
at civil law. Even in common law
countries, however, the sideways
status of legal scholarship in criticis-
ing the judiciary can come very
close to continental legal comment-
ary, especially now in staffing our
Law Commissions almost entirely
with academics.

Criticism from academics
Academic criticism of the judiciary
can be quite trenchant. I doubt
whether in New Zealand we would
refer to “one of the brat pack
of newly appointed High Court
Judges” as Beloff QC did recently in
writing on “Wednesbury, Padfield,
and all that Jazz” in [1994] Statute
Law Review 147, 157. Is there any
reason why a Judge who “has the
charming habit of rejecting applica-
tions for judicial review with the
words ‘I smell no unfairness’
should not be exposed to the com-
ment that “the reach of natural
justice nowadays depends on the
sensitivity of Mr Justice MacPher-
son’s nostril”? (ibid, 149). After al,
Mr Justice MacPherson’s nostril for
natural justice may be an extremely
sensitive one. It may be that in New
Zealand we are still more English
than the English in maintaining
somewhat  stiffer standards of
decorum.

A short time ago, according to a
former law student who gave up the
legal profession for journalism, a

visiting Judge took the wrong door
on retiring from the Invercargill
Court and ended in a broom cup-
board. After waiting five minutes
there until the Court should be clear
enough for him to make his exit, he
was surprised to find everyone still
standing at attention. Why not -
everyone else knew that he had only
gone into a broom cupboard. I tell
this tale, apocryphal or not, because
the moral of it lies in the respect still
accorded to the judiciary both by the
legal profession and the general
public of Invercargill.

None have ever thought less of
the judiciary for being human.
Megarry, now himself a Judge after
compiling  Miscellany —at Law,
reminds us of Pollock CB’s judg-
ment in R v Webb (1848) 2 C&K 933
at 938 where the Judge, in deciding
that “indecently” has no legal mean-
ing, recounted how, even with ladies
present, “in our older Courts of
justice, the Judge retired to a corner
of the Court for a necessary pur-
pose”. In the Lives of the Chief
Justices of England (vol 3 (1857)
p 85) Lord Kenyon CJ emerged
from his own corner of the Court in
some consternation when, after
exercising the same function, he
found that some law clerk had used
the intended receptacle as an ink
well. The judiciary can only benefit
from being shown to belong to the
rest of long-suffering humanity.

It is not so long ago that “one
of the brat pack” that sits at our
Business Roundtable instead of on
the High Court bench complained of
New Zealand universities that their
faculties of law were not up to the
international mark in commenting
on the judiciary. Perhaps we can
expect a takeover by big business
from professional interests in the
writing of legal commentary. Will it
read right? Who can say? It might
seem healthier for the legal profes-
sion in the long term to be prepared
to be confrontational in the short
term. If the managerial revolution
finally reaches a showdown with the
judiciary the issue will doubtless be
waged between big business and the
common law. Will it be waged with
words without wealth, or wealth
without words, or will it be even
more openly confrontational, as the
issue becomes in less egalitarian
societies, by opposing wealth with
words and words with wealth?

As skilled professionals in the use
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ot words we extol forensic fencing
as a civilised alternative to trial by
combat. Every thrust of our tongue is
but the opportunity for another
tongue to parry, and the skill of the
match is displayed before all in open
forum. We may even appeal the
judgment to higher Courts where we
would seek its severest censure.

Criticism of the House of Lords
There is a far more insidious form of
criticising the judiciary than this sort
of forensic fencing. It still uses
words but in a more insidious and
therefore subversive way. Because
of its pre-eminently respectable
format, the degree of substantive
untruth which it insinuates remains
carefuily hidden. Huge institutions
may fall under its attack, yet when all
the facts are carefully considered, all
that remains is a mere matter of
opinion. Academic argument often
provides the worst example of such
criticism, since too much time and
effort devoted to a task often only
increases the risk of self-deception.
Take After the Ancien Regime by W
T Murphy and R W Rawlings for
example. Here is a highly polished
criticism of the judgments in the
House of Lords 1979/1980, publish-
ed in the Modern LR beginning at
page 617 in 1981, and running to a
total of sixty-seven pages by 1982.
On the face of such a pretentious
undertaking we would assume it
to be a work of serious academic
scholarship. Indeed, if because of its
horrendously  radical ~ conclusion
completely demolishing the credi-
bility of the Law Lords we presume
it must be valid then we are guilty of
lynch law as if we had hung the
prisoner without proper trial. On the
strength of Murphy and Rawlings’
article, for example Walter Mer-
ricks, writing in the New Law
Journal, 1981 p 1244 asked “Why is
it that our most senior Judges are
performing  so  inadequately?”
Should one care to consider the
issues rather than be carried away
by Murphy and Rawlings’ conclusi-
ons, however, one finds ouirageous
shortcomings of scholarship in their
paper. Some of these were first dealt
with in this journal at [1982] NZLJ
416. I had submitted the paper under
the title “Dons in Disarray”, but for
some reason the then editor publish-
ed it as “Who Judges the Judges?”
Over and over again, the judgments

of the Law Lords had been mis-
quoted or abbreviated by the authors
of the original review. In almost
every case the abbreviated or
misquoted judgment advanced the
authors’ conclusion and reduced the
credibility of the Law Lords.

There are no less than 156 major
quotations of judicial dicta in After
the Ancien Regime. The present
author has painstakingly examined
every one of them in comparison
with the reports. Most of the 156
quotations are no more accurately
dealt with by the authors of After the
Ancien Regime than is the omission,
between the first one and a half
sentences and the last sentence of
the authors’ quotation from Lord
Scarman’s judgment in Re Racal
Communications Ltd 11980} 3 WLR
181 of more than three paragraphs of
argument which completely contra-
dicts the conclusions of the academic
critics. If After the Ancien Regime is
any indication of how other coun-
tries treat their Judges, New Zealand
should be content to be cautious
and conservative in its academic
criticism.

Employment Court criticism

Just recently the Business Round-
table commissioned an Australian
academic, Professor Colin Howard,
to comment on the decisions of the
New Zealand Employment Court.
The report is said to have “savaged a
variety of Employment Court find-
ings on point of law” and to have
“singled out Chief Judge Tom God-
dard for special criticism”. Being
privately commissioned, the report
operates like a Soviet samizdat by
circulating beneath the surface. My
only source is hearsay,! but if the
Business Roundtable cares to com-
mission opposing counsel on the
same scale of remuneration many
would be glad to come up with far
more credible conclusions. As Peter
Huber quotes in Galileo’s Revenge
“you get a Professor who earns
$60,000 a year (which being far less
than Professor Howard’s salary is
roughly mine) and give him the
opportunity to make a couple of hun-
dred thousand dollars in his spare
time and he will jump at the chance”
like one of “a bunch of hookers in
June”. Alas, it only takes a little
Aussie-Kiwi confrontation to lower
our somewhat stiffer standards of
decorum. The constitutional role of

our faculties of law in criticising
the Judges makes it hard for us to
support the judiciary without scan-
dalising the Professors. d

1 This report has been published sub-
sequent to the manuscript being written
and typeset; and while the author is
overseas. PID

Hypocrisy as a social
virtue

We have given up the socially useful
and constructive pretence that we all
behave better than we normally
behave, or believe more hopeful or
creative things than we really do
believe, and have sunk unto that
stupor or “realism” so encouraged by
TV pundits, socially relevant novel-
ists and the like. The implication
seems to be that we have gained in
honesty at the expense of social
stability: but ... T would question it.
What [is called] “hypocrisy” seems
to me a mixture of common sense
and normal idealism: it was an aspect
of the belief, almost equally part of
the Hebrew, Greek and Christian
traditions, that we must continue to
honour and celebrate our highest
ideals and principles, even though
we may personally fall short of them.
As long as man realises that his
ideals are high, and that they make
for dignity, and promote happiness,
and are worthy of service, then his
own failures are beside the point.
The important thing is that he should
honestly repent his failings and fight
against them, and not pretend to be
better than he is. To behave in this
manner is not hypocrisy but wisdom.
It is worth remembering that the
Christian doctrines of original sin
and salvation by grace are specific-
ally concerned with this issue, and
that to all traditional cultures of any
stature the truth would seem clear.
The great majority of men have
never made their flawed behaviour
the measure of the universe or in-
deed the measure of themselves.

A E Dyson
Critical Quarterly (1970)
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Judiciary

Appointments to Court of Appeal

For a brief editorial comment on these appointments see p 79.

The Rt Hon Sir Ivor Richardson, President of the Court of Appeal

On 19 February 1996 the Rt Hon Sir
Ivor Richardson assumed office as
President of the Court of Appeal
succeeding the Rt Hon Sir Robin
Cooke who nevertheless continued
to be a Judge of the Court of Appeal
pending his retirement in April
1996.

Sir Ivor was born in Ashburton on
24 May 1930. He was educated at
Timaru Boys High School and he
subsequently graduated with an LLB
degree from what was then the
University of New Zealand. This
was in 1953. In 1955 he graduated
LLM, SID from the University of
Michigan in the United States. He
has two honorary doctorates. The
first was awarded by Canterbury
University in 1987 and the second by
Victoria University in 1989.

His Honour practised in the city of
Invercargill from 1957 to 1963 when
he was a partner in the firm of
Macalister Brothers. From 1963 to
1966 he was Crown Counsel in the
Crown Law Office in Wellington. In
1967 he became Professor of Law at
Victoria University, being Dean of
the Law Faculty from 1968 to 1971.
In the years 1973 to 1977 he was a
partner in the Wellington firm then
known as Watts and Patterson.

His Honour was appointed a
Judge of the High Court in 1977. He
sat in Auckland and later in 1977 he
was appointed a Judge of the Court
of Appeal. He has been a Judge
of the Court of Appeal from 1977
until his elevation to the office of
President this year.

His Honour has chaired two
Committees of Inquiry, as well as
the Royal Commission on Social
Policy in 1987-1988. He was Chair-
man of the Committee of Inquiry
into Inflation Accounting in 1976
and Chairman of the Committee of

Hon Justice Peter Blanchard

The Attorney-General announced
on 9 February 1996 that the Hon
Justice Peter Blanchard had been
appointed a permanent Judge of the
Court of Appeal of New Zealand.
The new Appeal Court Judge was
born in Auckland in August 1942 and
graduated Master of Laws from the
University of Auckland in 1968. He
had been educated at King’s
College. He subsequently did a

postgraduate degree at Harvard
where he obtained his LLM in 1969.
His Honour was awarded a Fulbright
scholarship and was a Frank Knox
Memorial Fellow.

Justice Blanchard was originally
with the firm then known as Grier-
son Jackson & Partners from 1968.
In 1983 that firm merged to create
the firm which is now Simpson
Grierson. He was a senior partner of

Inquiry into Solicitors Nominee
Companies in 1983. He has been
Chairman of the Council of Legal
Education since 1983.

Sir Ivor has taken a very active
interest in education generally.
He was Chancellor of Victoria Uni-
versity in the years 1984-1986 after
having been Pro-Chanceilor from
1979 to 1984,

His Honour lives in Wellington.
He is married and has three daugh-
ters. a

that firm. He specialised in
Commercial Law and Land Law. His
Honour was formerly a member of
the New Zealand Council of Law
Reporting. He was also a member of
the New Zealand Law Society’s
Legislation Committee. He has
taken an active interest in law re-
form and was appointed a member of
the Law Commission in 1990.

At one time the Judge was very
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involved in the commercial world.
He has been on the Board of a
number of companies. These in-
clude Fletcher Challenge Limited,
New Zealand Oil & Gas Limited,
Mineral Resources (NZ) Limited,
United Resources Investment
Holdings Limited and other com-
panies in Australia and New Zealand
that are listed on the Stock
Exchange.

His Honour is well known as the
author of A Handbook on Agree-
ments for Sale and Purchase of
Land. He also wrote a book The Law
of Company Receiverships in New
Zealand and Australia, a second
edition of which was published in
1994, with Mr Michael Gedye as
co-author. This book was awarded
the Northey Memorial Prize for the
best legal text published that year.
The Judge wrote three of the
commentaries in The New Zealand
Commentary on Halsbury’s Laws of

Sir Kenneth James Keith KBE, QC

Sir Kenneth has been the President
of the Law Commission since 1991
having been a member of the
Commission since 1986. Sir Ken-
neth has also held judicial office
being a Judge of the Western
Samoan and Cook Islands Courts of
Appeal to each of which he was
appointed in 1982.

The new Judge is 58 years old
having been born in Auckland in
1937. He was educated at Auckland
Grammar School and then at Auck-
land University and Victoria Univer-
sity of Wellington. In 1964 and 1965
he attended Harvard University
from which he graduated with an
LLM degree. He had been awarded
a Fulbright travel grant and was
made a Frank Knox Memorial
Fellow.

From 1956 to 1959 Sir Kenneth
worked for the Department of
Justice in Auckland, and from 1960
to 1962 he was with the Department
of External Affairs in Wellington.
He then joined the staff of Victoria
University of Wellington and was
appointed Professor of Law in 1974.

England. The topics that he wrote on
were “Corporations”, “Receivers”,
and “Sale of Land”.

The Judge was appointed to the
High Court Bench in 1992 and was
based in Auckland.

Justice Blanchard has an interest
in both music and literature. He has

In 1968 he became a member of
the UN Secretariat in New York
where he remained untii 1970.
Between 1972 and 1974 Sir Kenneth
was Director of the New Zealand
Institute of International Affairs. In
1981 and 1982 he was Visiting
Professor at Osgoode Hall Law
School in Toronto.

Sir Kenneth has been active on
committees and commissions of a
public nature. He was a member of
the Danks Committee on Official

described himself as an infrequent
sedate jogger. The Judge is married
with two children now in their 20’s.
His Honour’s appointment as a
permanent Judge of the Court of
Appeal takes effect from 15 April
1996. Q

System (to which we owe MMP),
the Legislation Advisory Committee
and then the Law Commission. Sir
Kenneth has published many papers
on legal topics and edited several
books. He was awarded a KBE in
1988 for public services.

Sir Kenneth is married to Lady
Jocelyn Keith and they have four
children, two boys and two girls,
and two grandchildren. It was
announced that Sir Kenneth’s ap-
pointment would take effect from

He was Dean of the Law School Information, a member of the Royal 1 April 1996. d
between 1977 and 1981. Commission on the Electoral
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Privy Council appeals -
The principal alternatives

i
H

By Ronald Pol, Barrister and Solicitor of Auckland

The question of appellate Court structures continues to be a problem. The author has recently
returned to New Zealand after some practice in England. He is now a senior litigation solicitor
with Russell McVeagh McKenzie Bartleet in Auckland. In this article Ronald Pol considers the
problem of possible alternatives to the present appellate system. He finds the cost-saving
recommendation of the Solicitor-General, merely to reduce the tiers of appeals from two to one,
to be unsatisfactory in principle. The Solicitor-General’s recommendation was discussed at
length by a number of practitioners at [1995] NZLJ 205 to 218. The four options considered by the
Solicitor-General are set out fully at p 206. Mr Pol is of the view that any proposed alternative has
unsatisfactory features, and that the whole question needs further careful consideration.

Introduction

The government has decided, “in
principle”, to abandon appeals to the
Privy Council. It has, apparently,
however, chosen to seek ‘“all-party
support” before implementing its
decision.' The process by which the
government has reached its decision
to abolish appeal rights to the Privy
Council appears, however, to be
based less upon reason than upon
emotive rhetoric. The principal
justification is apparently the desire
to assert New Zealand's “self con-
fidence as a maturing nation”.? This
provides fertile ground for national-
istic rhetoric. It also dovetails well
with republican aspirations. Object-
ively, however, it is misconceived
and irrelevant.

The proponents of retention of
Privy Council appeal rights appear to
have lost the argument. The task of
identifying a suitable replacement
now becomes compelling.

This paper examines the principal
alternatives and, in particular, identi-
fies areas of concern exposed by the
proposed alternatives. It also con-
siders whether it is appropriate
to re-examine the “in principle”
decision.

Single right of appeal

The Solicitor-General’s preferred
alternative, “option 2”,* would allow
a single right of appeal from the
High Court, to be heard either by a
civil or criminal division of the Court
of Appeal (three Judges) or by the
full Court of Appeal (five Judges).

Cases considered most “important”
would be heard by the full Court, but
whether the Court sat as a full Court
or as a division, its decision would be
final. This alternative is apparently
favoured by the Chief Justice, the
President and Judges of the present
Court of Appeal,* and by the present
government.

The Solicitor-General’s preferr-
ed alternative would, if implement-
ed, represent a significant step back-
wards in the principled development
of New Zealand jurisprudence. This
is because it would remove the
ability, in appropriate cases, to
mount a second appeal. Currently,
this represents a valuable asset.

The existence of a single appeal
right is fundamental. The existence
of a second appeal right (whether
by right or with leave) is more con-
troversial. It is, however, equally
fundamental. Second appeals gener-
ally deal with “hard” cases and are
more concerned with the develop-
ment or clarification of legal issues.
Second appeals also provide a forum
in which, following additional
reflection and the refinement of
argument, legal analysis may be
enhanced. This will ultimately assist
the Court in reaching a better quality
of decision than might otherwise be
available within the constraints of a
single appeal structure. The aware-
ness, both at first instance and on
first appeal, that a decision may
potentially be subject to close
scrutiny by a higher appellate Court
also provides a very real motivation

for careful deliberation and, conse-
quently, the maintenance of high
judicial standards.

That a right of second appeal is
inherently superior to a structure
restricted to single appeals does not
reflect upon the quality of the Judges
in either forum; rather, it is a result
of the process itself, including the
formulation of a more focused argu-
ment, the provision of a different
perspective, and the greater em-
phasis on key issues which results
largely from a full analysis of the
judgments at first instance and on
first appeal. In achieving the best
quality of decision, both the first
and second appeals are equally
important.

In presenting his arguments in
favour of removal of the existing
second level of appeal altogether,
the Solicitor-General asserts that the
chance to re-address arguable issues
before a higher appellate Court is
often inherently attractive to a liti-
gant’s advocate. (Footnote 3, below,
at para 54.) This general imputation
of unprofessional motivation is, at
best, unhelpful, and its accuracy
doubtful. Instead, the focus should
remain solely upon whether it is in
the litigant’s interests to pursue a
second appeal.

Putting this to one side, however,
the Solicitor-General’s principal
arguments boil down to the delay
and cost consequences incurred by a
second appeal. On the other side of
the ledger, however, rest the per-
ceived advantages of a second level
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of appeal. The basis upon which the
Solicitor-General has arrived at his
conclusion (reached after balancing
the perceived advantages against the
perceived disadvantages of a second
appeal) is misconceived. He is not
the right person to strike the balance,
at least not without full (and gen-
uing) consultation with appropriate
organisations that have a direct
interest in the Court system. The
Solicitor-General’s conclusion
should be formulated after, not
before, such consultation.

In any event, the task of balancing
the disadvantages (delay and cost)
against the advantages (the greater
refinement of argument and the
perceived superior quality of de-
cision) should, in so far as possible,
properly be undertaken by potential
litigants themselves, for they must
bear the costs and reap the benefits
of litigation.

In this regard, at least one repre-
sentative body of a group of poten-
tial litigants has already come down
strongly in favour of the retention of
a second level of appeal.® In deter-
mining such issues, the submissions
of principal user groups of appellate
Court services should be given great
weight.

That the Solicitor-General’s pre-
ferred alternative involves “minimal
structural change to our existing
system (footnote 3, below, at para
70.10) fits in well with the require-
ment that alternatives should seek to
be “fiscally neutral”.” This, how-
ever, misses the point. The most
appropriate  alternative (which
necessarily includes considerations
of reasonable expense) should be
selected; it should not simply be a
Treasury driven search for the least
expensive structure. We should not
be satisfied with justice on the
cheap. One commentator has aptly
summarised the position:

... [Tlo deny the creation of a
[second level of appeal to replace
the Privy Council], for reasons of
economy, could be a very unwise
saving for the taxpayer in the long
germ. (Cato, “Privy Council: The
Takaro Properties case” [1988]
NZLJ 110 at 115.)

The assertion that the option 2
alternative “seems to fit well the
size of our society (footnote 3,
below, at para 70.10) merely adds
insult to injury; should we emascul-
ate our legal system simply because

New Zealand is a relatively small
country? We cannot credibly assert
that we have come of age so as to
enable us to reject, in a fit of nation-
alistic fervour, the Privy Council
appeal whilst also asserting that we
are not yet of an age to enjoy the
most appropriate alternative.

Second level of appeal

The ideal system would allow two
appeals; the first by right and the
second by leave. It has been said that
it may not, however, yet be possible
to adequately implement such a
system utilising the resources cur-
rently available within New Zea-
land. Compared with other common
law jurisdictions, such as Australia
and the United Kingdom, New Zea-
land’s pool of users of legal services
and, consequently, its pool of legal
practitioners, is very small indeed.
Whilst we can draw upon a popula-
tion base of about 3.5 million
people, the legal professions of
Australia and the United Kingdom
can draw upon some 18 and 60
million respectively. Furthermore,
there has in recent years been a
dramatic fall in the number of new
filings in the High Court. Conse-
quently, far fewer cases would be
heard in a New Zealand Court of
second appeal than, for example,
before the High Court of Australia or
the House of Lords, both of which
hear a great range of complex cases.
Accordingly, there is a risk that both
the depth and breadth of experience
of such a Court would necessarily be
less than that which is currently
available on appeals to the Privy
Council.

There is also a very great risk that,
in establishing a “Supreme Court™®
of second appeal, New Zealand’s
best Judges would effectively be
sidelined, with comparatively little
work, with most appellate work
being dealt with by the Court of first
appeal. A further concern results
from the likelihood that the
membership of the Court of first
appeal would then draw heavily
upon the current membership of the
High Court. The result may be:

. that at one stroke we would
weaken both the present Court of
Appeal and the premier first in-
stance Court. (“Chief Justice at
the Privy Council; Interview with

Sir Thomas Eichelbaum” on 2
March 1994, concerning the Privy
Council and other topics [1994]
NZLJ 86 at 88.)

In the Solicitor-General’s opinion,
the risk that New Zealand’s best
judicial minds would not be fully
employed represents the “greatest
disadvantage” of a two-level struc-
ture. (Footnote 3, below, at para
70.18.) Such arguments are valid.
Any proposed alteration to the
present structure of New Zealand’s
Courts should therefore carefully
guard against the possibility of
weakening the existing Court struc-
ture. However, it also provides a
valuable opportunity; a relatively
light case-load may prove to be a
positive boon to “Supreme Court
Judges”. With adequate time for
study, reflection, discussion and the
formulation of fully considered
decisions, the Judges of a Court of
second appeal may well be able to
provide a quality service, even
within the constraints of a small
population. It would clearly be
advantageous for the Judges of a
Court of final appeal to operate “in
the same kind of rarefied atmos-
phere as the institution which they
replace”.  (Withnall, “Responses
from the profession” [1995] NZLIJ
210.)

This also fits in well with the
Solicitor-General’s recognition that
the present Court of Appeal is
“grossly overworked” (footnote 3,
below, at para 70.15) and, without a
reduced workload, would be unable
to “maintain public confidence that it
is [capable of] providing a quality of
service appropriate for a final ap-
pellate Court”. (Footnote 3, below,
at para 70.2.)

With the potential underemploy-
ment of New Zealand’s best judicial
minds thereby transformed from the
“greatest disadvantage” into a posi-
tive asset of an option providing a
second right of appeal, the Solicitor-
General’s options 3 and 4 should, in
a single stroke, become the favoured
alternatives. Both of those options
provide for the retention of a second
level of appeal.

All that remains would be the
need to achieve the depth and
breadth of experience that a country
with a small population may other-
wise be unable to offer. This point is
addressed below.
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International or regional Court of
final appeal

Various alternatives have, over the
years, been presented in which New
Zealand’s Court of final appeal
would also fulfil the functions of
such a Court for other common law
jurisdictions. Candidates include a
High Court of Australia and New
Zealand, a Pacific Court and a
Commonwealth Court of Appeal. It
seems reasonably clear, however,
that such alternatives would be
impracticable, not least because it
seems likely that its intended parti-
cipants would be unwilling to accept
the imposition of a supranational
Court of final appeal. Furthermore,
Australia and Canada, for example,
already  have well-established
second levels of appeal, within a
constitutional framework in which a
supranational Court such as that
proposed would be ill-fitted. It
would also be absurd, if we abandon
the Privy Council appeal for reasons
of “national identity” or “sovereign-
ty”, to replace it with a regional
Court which may be based in Syd-
ney, Ottawa or Suva. Any alternative
to the Privy Council appeal is, there-
fore, likely to be home-grown.

“Supreme Court”
exchange

Given the likelihood that New Zea-
land’s new appellate structure will
be based upon the current Court of
Appeal,’ an alternative which has
recently been advocated would be to
invite, on a regular basis, senior
Judges (one at a time) from other
common law jurisdictions to sit,
together with “resident” Judges, on
New Zealand’s highest appellate
Court. (Brown, “After the Privy
Council: returning a compliment”
[1995] NZLJ 82.)

This alternative recognises that,
although New Zealand’s Judges may
well be as knowledgeable and wise
as their overseas counterparts, New
Zealand has only a small pool of top
judicial talent, and that it would be
beneficial to supplement those
resources from the much wider pool
of jurisdictions which share common
legal traditions. It also recognises
the increasing importance of New
Zealand’s international legal obliga-
tions and the growing importance of
transnational  dispute  resolution,
both of which necessarily accom-

with judicial

pany the international growth and
outlook of New Zealand’s economic
and social institutions.

The presence of such judicial
invitees would:

especially in private pre-
judgment deliberations be
salutary whether as accelerant, or
as gentle brake, upon the devel-
opment of local doctrine. (Brown,
above at 84.)

The implementation of a judicial
exchange programme within New
Zealand’s new Court structure
would both reduce the risk that a
New Zealand Court of final appeal
would “become insular and isolated
from developments in other
[common law] jurisdictions” (Clark,
“When the Court of Appeal is
wrong” [1990] NZLJ 175 at 176)
and, generally, would bring to judic-
ial deliberations a “fresh perspec-
tive, especially in matters which
have become clouded with political
overtones”.  (Paine,  “Responses
from the profession” [1995] NZLJ
210 at 214.)

It has been suggested that the
implementation or operation of this
alternative should allow for the
“quiet suspension” of judicial inter-
change arrangements in cases
involving constitutional crises or
political  sensitivities. (Brown:
[1995] NZLJ 84.) If such suspension
1S to occur, it should not be done
“quietly”, as an ad hoc arrangement
agreed to by unelected functionaries
or judicial officers. The ability to
suspend, and the circumstances in
which suspension may occur, should
be circumscribed by the relevant
empowering legislation.

More important, however, is
whether it is appropriate to allow
suspension at all. This must be care-
fully examined. Politically con-
troversial and “hard” judicial decis-
ions will, from time to time, be
required, particularly of Judges in a
country’s highest appellate Court. It
is in respect of such “hard” cases that
judicial invitees may offer the
greatest assistance. They may be
able to offer an impartial, non-
politicised view that a resident
Judge may sometimes fail to see.
This can be invaluable.

In any event, the views of the
judicial invitee would not act as an
impediment to the development of
New Zealand’s law, particularly as

such a Judge would be outnumbered,
probably four to one by resident
Judges.

The “judicial exchange” sugges-
tion would represent a practical
alternative only if senior Judges
from other common law jurisdictions
were both able and willing to sit on
New Zealand’s “Supreme Court”.
Equally, it may be necessary for
senior New Zealand Judges to be
willing and able to reciprocate. Such
other common law jurisdictions
would then be required to alter their
own appellate Court structures in
order to accommodate the occasion-
al New Zealand Judge sitting in
judgment on their nationals. This
may be some time coming.

The “judicial exchange” alternat-
ive is commendable. It is sensible. A
fully reciprocal form of judicial
exchange is, however, likely to be
discarded on grounds of impractic-
ability, at least in the short term.

In any event, whether fully reci-
procal or merely unilateral, what
more does the “judicial exchange”
alternative offer than that which is
currently provided, free of charge,
by the Judicial Committee of the
Privy Council? The principal advant-
age of this alternative is that senior
outside Judges can offer an im-
partial, non-politicised view that a
resident Judge may sometimes fail
to see. This role is currently, and
most ably, filled. The only (some
would say, very important) differ-
ence is that the suggested alternative
allows for that advantage to be
brought largely on-shore, within a
more New Zealand-oriented struc-
ture. There may be some truth in
that, though it too may represent
little more than emotive rhetoric.

Conclusion

No alternative has yet presented
itself which represents an objective,
demonstrable improvement on the
present system, by which final
appeals continue to be heard by the
Judicial Committee of the Privy
Council.

The most appropriate alternative
may, in time, be represented by a
Court of Appeal restructured to
allow a second appeal, together with
the introduction of a judicial
exchange programme which may,
hopefully, develop into a fully reci-
procal arrangement with selected
common law jurisdictions. The
implementation of significant new

96

NEW ZEALAND LAW JOURNAL - MARCH 1996




COURTS

clements within the current Court
structure cannot, however, ade-
quately proceed in light of the
government’s apparent insistence
on “fiscal neutrality”; it is an
exercise in futility to realistically
expect to be able to introduce an
appropriate, yet inexpensive,
“internal” structure to replace a
superior Court whose running costs
are currently met by the taxpayers of
another country.

Whilst recognising that, in time,
an appropriate  alternative  will
undoubtedly replace the Privy
Council appeal, it is necessary now
to acknowledge that, in the exercise
of New Zealand’s independence and
sovereignty, the Privy Council
continues to offer a valuable service
which should not yet be dispensed
with. It is not too late to reverse the
“in principle” decision. A politically
more acceptable alternative, how-
ever, may simply be to reaffirm the
decision, but to acknowledge that
suitable alternatives are not yet
viable.

In the meantime, the manner in
which the Judicial Committee
delivers its “advice” should be
modernised to enable the Judicial
Committee, on appeals from New
Zealand, to deliver a formal judg-
ment without reference to the
Queen. The removal of the Queen’s
symbolic role would simply reflect
current legal realities concerning
the nature of the Privy Council’s
“advice”.

Similarly, the limit on Privy
Council appeals by right should be
increased, from the current $5000 to,
say, $250,000, whilst retaining the
ability, with leave, to appeal in
respect of cases involving important
issues of a non-monetary nature.
This would create an increased,
though not insurmountable, barrier
to the mounting of appeals. It would
also reflect the current reality that
it 1is appropriate that only the
most significant cases be put before
New Zealand’s highest appellate
Court. a

| New Zealand Herald, 21 February 1996.

2 Prime Minister’s statement to Parlia-
ment, 20 February 1996.

3 “Appeals to the Privy Council: report of
the Solicitor-General to the Cabinet
Strategy Committee on issues of ter-
mination and court structure”, 10 March
1995 (released 5 May 1995), at paras

70.3-70.12. In the Prime Minister’s
statement to Parliament on 20 February
1996, Mr Bolger indicated that work and
consultation to designate the Court of
Appeal as New Zealand’s final Court
was “well advanced”.

4 Ibid, at para 16.

5 The Prime Minister’s statement to
Parliament, 20 February 1996.

6 New Zealand Business Roundtable,
“Appeals to the Privy Council: a sub-
mission to the Attorney-General on the
Solicitor-General’s  report on issues
of termination and Court structure in
relation to appeals to the Privy Council”.
July 1995.

7 Cabinet Strategy Committee minutes, 5
October 1994, annexed as Appendix A
to the Solicitor-General’s report.

8 The selection of an appropriate name for
such a Court is not yet necessary. Pos-
sible alternatives include Supreme Court
and Court of Final Appeal, both of which
are sufficiently descriptive of the prin-
cipal function of such a Court.

9  This seems particularly likely in light of
the Cabinet Strategy  Committee’s
apparent insistence on the “fiscal neu-
trality” of any alternative to the Privy
Council appeal: Supra, note 7.

Euthanasia

The title of the [Northern Territory
Euthanasia] Act — “Rights of the Ter-
minally III” — implies that terminally
ill patients in the Northern Territory
have been given rights that are addi-
tional to those they already possess
under common law and statute. This
is not so. The law does not regard
suicide, which is “the act of killing
oneself intentionally” in the sense of
personally putting the death-pro-
ducing cause(s) in motion, as a
crime. At the same time, according
to the House of Lords in Airedale
NHS Trust v Bland, the law prohibits
others, including medical practition-
ers, from taking active measures to
cut short the life of a terminally ill
patient either by intentionally killing
him or her, for instance, in the form
of injecting the patient with a lethal
drug or by aiding and abetting such a
person. The Northern Territory
legislation does not grant patients
any rights additional to those which
they already possess for, although
they “may request” a medical prac-
titioner to assist them to “terminate
life”, a medical practitioner who
receives such a request, may “for
any reason and at any time, refuse to
give that assistance” s 5. Thus,
despite the title, the purpose of the
Act is not to expand directly the
rights of patients — they are not given
the right to compel medical per-
sonnel to assist in any way in the
furtherance of their wish to die.
Instead, it provides legal immunity
to medical practitioners who, in
accordance with the provisions
of the statute, comply with their
patients’ request to end their life by
either aiding their suicide or directly
and intentionally killing them ....
One of the dangers inherent in the
Rights of the Terminally Il Act 1995

(NT) is that, although its proponents
may have been motivated by con-
cern for the rights of individual
patients who suffer pain which
cannot be alleviated, or whose pain
relief has been mismanaged, this
kind of legislation can lead to a
decrease in research into pain relief,
and a reduction in funds provided for
end-of-life care. It is much less
expensive for physicians to provide
assistance to a chronically ill patient
or a patient suffering from an incur-
able disease by terminating his or
her life than to provide adequate
medical and palliative care. The
emphasis on medical cost-contain-
ment is a constant theme of contem-
porary political discourse which is

based on the doctrine of “the human
capital” developed to measure the
strictly economic costs of disease.
This doctrine is one of the most
influential determinants of the
nature and level of funding provided
by all Australian governments for
our health system. The aim of “the
human capital” method of evaluating
the value of life is to “remind the
society that the burdens of disease
are borne not only by the sick but by
all those who would benefit from the
contribution to society that would
be made if the patient were whole
again”; or alternatively, that savings
would accrue to society if the patient
were either to refuse treatment or
request that his or her life — which
is now an ‘“‘unproductive” human
capital — be terminated.

Danuta Mendelson

Deakin University

Journal of Law and Medicine
Vol 3No 2, November 1955
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New Editor for
The New Zealand Law Journal

The publishers — Butterworths of
New Zealand - are pleased to an-
nounce that the next issue of The
New Zealand Law Journal will be
the first under the Editorship of Mr
Bernard Robertson. Mr Robertson
has been a frequent contributor in
recent years not only to the Law
Journal but also to other prac-
titioner and academic journals and
publications.

Bernard Robertson came to New
Zealand at the beginning of 1989
after a varied law-related career.
After taking a degree in Law at
Oxford and being called to the Bar of
the Inner Temple, Mr Robertson
joined the Royal Navy in the Supply
and Secretariat Branch, the branch
that does the Navy’s legal work. His
period in the Royal Navy included
periods of legal administration,
prosecution at Courts Martial and
“clerking” at Captain’s Table (or
summary trial) in addition to the
tasks of a service officer. After
spending too long in the Dockyard
rather than at sea Mr Robertson
joined the Metropolitan Police as a
Graduate Entrant, rising to the rank
of Inspector and attending the year
long Special Course at the Police
Staff College, Bramshill. Prior to the
creation of the Crown Prosecution
Service Mr Robertson prosecuted in
Magistrates Courts and as an Inspec-
tor investigated and prepared fatal
road traffic accident cases for Court.

While serving as a police officer
Mr Robertson took a Masters
Degree in Law at the London School
of Economics and subsequently

applied for and was appointed to a
post as a Lecturer in Law at Victoria
University of Wellington. In 1993 he
moved to Massey University as a
Senior Lecturer.

Since settling in New Zealand Mr
Robertson has been involved in a
variety of activities including the
founding of the Law and Economics
Association. He has been Book
Review Editor for New Zealand
Universities Law Review, a Reporter
for the Procedure Reports of New
Zealand, the author of a NZLS
Continuing Legal Education seminar
on case preparation and fact analysis
and a contributor to Trapski’s Family
Law and to the Manual of Armed
Forces Law as well as the author of
numerous academic articles and the
co-author of a book on the interpret-
ation of forensic scientific evidence.

He is well known to Wellington law
firms and to police prosecutors as a
teacher and trainer.

Mr Robertson is determined that
The New Zealand Law Journal
should retain its position as New
Zealand’s premier legal periodical, a
task all the more challenging today
because of the several newcomers
on the block. Mr Robertson will be
attending the New Zealand Law
Society Conference in Dunedin and
will be visiting the main centres over
the next few months. He is keen to
hear from lawyers, in person, by
letter, telephone or electronic mail
what they want from NZLJ over the
next few years.

P G Kirk
Managing Director
Butterworths of New Zealand

Recent Admissions

Barristers and Solicitors

Kalapu LM Wellington
Lawson SJ Wellington
Le Couteur PJ Christchurch
Le Cren C Christchurch
Long E Wellington
McAuley JPH Christchurch
McKendrick P Auckland
Mallett MG Wellington
Manning BA Wellington

Moe SR

19 December 1995

19 December 1995  MuirIP =
18 December 1995  Murray JG

18 December 1995  Olliver RW
19 December 1995  Ongley CM
18 December 1995  Orange MJ

15 December 1995  OrrJA

19 December 1995 - O’Sullivan SA
19 December 1995 - - Parish RC

19ifDeéémber

15 December.

‘Wellington 1995
Wellington 19 December 1995
Wellington 19 December 1995
Christchurch 18 December 1995
Wellington .19 December 1995
Christchurch 18 December 1995
Wellington 19 December 1995
Wellington 19 December - 1995
Auckland 1995
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LAW OF RESTITUTION

The law of restitution and the
principle of unjust enrichment:
an introduction to their significance for

the law

By Struan Scott, Senior Lecturer in Law, University of Otago

Over the last few years the principle of unjust enrichment and the law of restitution have gained
recognition and acceptance. Yet as an American commentator has observed, “[iJn the mental
map of most lawyers, restitution consists largely of blank spaces with undefined borders and only
scattered patches of familiar ground” (Laycock, “The Scope and Significance of Restitution”
(1989) 67 Texas LR 1277, 1277. In this article Mr Scott provides both an introduction to the
principle of unjust enrichment and considers some of the potential which it has to influence the

development of the law.

Introduction

Who would have thought, some 60
years ago, that a snail, a bottle
of ginger beer, and a requirement
“not to injure your neighbour”
(Donoghue v Stevenson [1932] AC
562, 580 per Lord Atkin) would have
the impact upon the development of
the law which they subsequently
have had? While some concepts are
relatively quick to bear results,
others, while landing in potentially
fertile ground, have to wait until
conditions are more favourable. This
is what has occurred with the prin-
ciple of wunjust enrichment. The
1930s also witnessed the publication
of the views of the American Law
Institute, as contained in the Resta-
tement of the Law of Restitution,
Quasi-Contract and Constructive
Trusts (1937), that “a person who has
been unjustly enriched at the
expense of another is required to
make restitution to the other” (at 12).
Notwithstanding the 1966 publica-
tion of the seminal work of Professor
Jones and Lord Goff of Chievely,
The Law of Restitution, (now in its
fourth edition), it is only now in the
1990s, that English and New Zea-
land lawyers are beginning to realise
fully the potential of this principle of
unjust enrichment. This article in-
dicates some of the potential which
it has to influence the development
of the law. But first, what is this
principle of unjust enrichment and
what is the law of restitution?

The principle of unjust enrichment
As Professor Birks has recently
reminded us, proponents of the law
of restitution, as do all proponents
irrespective of their particular call-
ing, have certain “articles of faith”
("Civil Wrongs: A New World”,
Butterworths Lectures 1990-1991
(1992), 55). For proponents of the
law of restitution, a fundamental
article of faith is that one of the core
principles of justice which motivates
the Courts and the legislature in the
development of the law, is that of
“unjust enrichment”.

So what does this principle of
unjust enrichment entail? Common
with other core principles, for
example those of honouring one’s
agreements and respecting other’s
property rights, it is difficult, if not
impossible, to provide a conclusive
answer. Nevertheless, as Edmund
Davies LJ commented in Carl Zeiss
Stiftung v Herbert Smith (No 2)
{1969] 2 Ch 276, while unjust en-
richment “may defy definition, ...
lits] presence in or absence from a
situation ... may be beyond doubt”
(at 301).

An example of the conferral of an
unjust enrichment is a better start.
This is the payment of money under
the mistaken belief that it is owed to
the recipient. You forget that you
have already paid the subscription
to this publication and, with the in-
tention of discharging your liability,
pay it again. Relief, pursuant to the

claim for money had and received, is
available (Kelly v Solari (1841) 9 M
& W 54; 152 ER 24). But why?
Clearly the fact of (and perhaps
nature of) your mistake is a relevant
consideration. But is it the only one?
Proponents of the law of restitution
believe that the underlying judicial
motivation for relief in this situation
is one of unjust enrichment. As a
result of your mistaken payment, the
publisher has been enriched.! The
enrichment is at your expense, and,
because of the nature of your partic-
ular mistake, the retention of the
money is regarded as being unjust.
Aristotle considered that one of the
fundamental purposes of justice was
corrective  (Nicomachean E'thics,
1132a-1132b, translated by HG
Apostle (1975)). The principle of
unjust enrichment can be seen as
embodying this view. In the above
example, the principle responds to
your loss of wealth and another’s
acquisition of that wealth by requir-
ing the restoration of your mistaken
payment. Your loss of wealth and
another’s acquisition of that wealth
provides not only the case for relief
but also the explanation for that
relief.

In addition to believing that the
principle of unjust enrichment
explains why relief is available in
this situation, its proponents also
believe that this principle provides a
rational basis, both for extension to
the situations where relief should be
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available and for the recognition of
defences. Consider the availability
of relief for mistaken payments. The
orthodox view, derived from the
judgment of Bramwell B in Aitken v
Short (1854) 1 H & N 210; 156 ER
1180, has been that relief should
be available only for the so-called
“liability” mistakes (ie mistakes
which led the payer to believe that
he or she is liable to pay the money
to the recipient). But is not the re-
cipient of a mere causative mistake
(as opposed to a liability mistake)
similarly enriched? Given the intuit-
ive reaction to this question, it is not
surprising that some theorists (eg

Jones, Goff and Jones, The Law of

Restitution 4th ed (1993), 109-112)
and Judges (eg Turner J in Thomas v
Houston Corbert & Co [1969] NZLR
151 (CA), 167; Goff I in Barclays
Bank Ltd v W J Simms Son & Cooke
(Southern) Ltd [1980] 1 QB 677; and
the members of the High Court of
Australia in David Securities Pty Ltd
v Commonwealth Bank of Australia
(1992) 175 CLR 353) have suggest-
ed that relief should also be avail-
able for causative mistakes.

Turning to the recognition of new
defences, until recently, Courts
applying common law principles
considered that it was immaterial
whether the recipient had innocently
deprived himself or herself of the
initial enrichment. The highwater
mark of this view was Baylis v
Bishop of London [1913] 1 Ch 127
(CA). Unless the recipient could
point to a specific defence (eg
estoppel), he or she was required to
repay in full the initial enrichment.
Commensurate with the above ex-
tension to liability, however, has
come the acknowledgment by the
House of Lords in Lipkin Gorman v
Karpnale Ltd [1991] 1 WLR 10 and
the High Court of Australia in David
Securities Pty Ltd, that the principle
of unjust enrichment demands that a
change of position defence should
be available. This defence is avail-
able for the innocent recipient, who,
in reliance of the payment, has so
detrimentally changed his or her
position that he or she will suffer an
injustice if called upon to repay all
or part of the money so received
(Lipkin Gorman at 34 per Lord
Goff). In some respects, this judicial
development was foreshadowed in
New Zealand through s 94B of the
Judicature Act 1908.

The law of restitution
While the recovery of mistaken pay-
ments may form an important part of
the law of restitution, this law
extends beyond such relief. Indeed,
the law of restitution can be regard-
ed as the collection of existing
claims (often previously regarded as
anomalies) which, after analysis and
reflection, can be seen as being
founded upon or influenced by the
principle of unjust enrichment.
Apart from the influence of this
principle, the existing restitutionary
claims are highly diverse. They
range from claims arising from
explicit transactions between the
parties (eg remedies where one
party has either failed to perform his
or her part of a contract or honour his
or her fiduciary obligations), to
claims between complete strangers
(eg the mistaken improvement of
another’s chattel or the receipt of
a third party’s money). From the
accidental (eg money paid under
mistake), to the deliberate (eg
contractual variations entered into
under economic duress). The classic
text on the law of restitution (Jones,
Goff and Jones, The Law of Restitu-
tion), with its coverage of seemingly
diverse topics, can be likened to a
text on the law of torts (such as
Fleming, The Law of Torts 8th ed
(1992)) and contrasted with a text on
the law of contract (say Burrows
Finn and Todd, Cheshire & Fifoot’s
Law of Contract 8th NZ ed (1992)).
This process of classification has
revealed that the influence asserted
by the principle of unjust enrichment
has not been restricted to common
law claims. Continuing the earlier
focus on the impact of the principle
of unjust enrichment upon the law
relating to the recovery of money
paid pursuant to a mistake, an
example is the personal claim of
legatees to recover money mis-
takenly paid by an executor which
was recognised by the Court of
Appeal and House of Lords in the
Diplock litigation (In re Diplock
[1948] Ch 465 (CA), Ministry of
Health v Simpson [1950] 2 All ER
1137 (HL)). Indeed, the principle of
unjust enrichment has been seen as
one of the means by which the com-
mon law and equity can be unified.
Professor Birks goes so far as to
suggest that this belief in unity is
another “article of faith” shared by
proponents of the law of restitution
("Civil Wrongs: A New World” at
55).

Influence upon the law

Two areas, that of the recovery of
mistaken payments and the change
of position defence, in which the
principle of unjust enrichment has
influenced the development of the
law have been noted. Not only has
the principle of unjust enrichment
provided assistance to the Courts for
the classification and extension of
existing grounds for relief, it has also
justified the recognition of relief in
new situations. A recent example is
the decision of the House of Lords
in  Woolwich Equitable Building
Sociery v IRC (No 2) [1992] 3 WLR
366. Woolwich had paid taxes under
a regulation which was subsequently
held to be ultra vires. While the IRC
had agreed to return the payments, it
denied liability for interest, some
£6,730,000. The dispute was in
respect of the interest. To recover it
Woolwich had to show that it had a
legal right to recover the payments.
The difficulty with this claim was
that it did not come within the recog-
nised situations where relief (pursu-
ant to the claim for money had and
received) was available; Woolwich
had not been mistaken (throughout it
had questioned the validity of the
regulation), nor had it acted under
compulsion.  Nevertheless the
House of Lords, by a majority,
agreed with counsel for Woolwich,
that it should “reformulate the law so
as to establish that the subject who
makes a payment in response to an
unlawful demand of tax acquires
forthwith a prima facie right in
restitution to the repayment of the
money” (at 390 per Lord Goff). The
majority (Lords Goff, Browne-
Wilkinson and Slynn), considered
that the injustice of an unlawful
demand for tax, associated with the
subsequent enrichment of the IRC,
justified the availability (subject to
defences) of a remedy.

The law of restitution has also
played a major role in questioning
the universal application of our
existing rules for the distribution of
an insolvent’s assets. Indeed, in Re
Goldcorp Exchange Ltd (In Rec)
[1994] 3 NZLR 385 the Privy Coun-
cil appears to accept that the Courts
can create “a remedial restitutionary
right” which is superior to a pre-
existing security and pursuant to
which the plaintiff is “deemed to
have retained equitable title” to
property in the defendant’s possess-
ion (at 404 per Lord Mustill). While
the Privy Council expressly refrain-
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ed from commenting upon its cor-
rectness, Chase Manhattan Bank NA
v Israel-British Bank (London) Ltd
[1981] Ch 105 may provide an ex-
ample of this remedial restitutionary
right.

In that case a payment was mis-
takenly made twice. The defendant
being insolvent, the plaintiff sought
to trace the mistaken payment.
While Goulding J acknowledged
that the Court of Appeal in Re Dip-
lock had considered that “an initial
fiduciary relationship is a necessary
foundation of the equitable right of
tracing”, he concluded that the
mistake was sufficient to create this
relationship (at 119). In Hongkong
and Shanghai Banking Corporation
Limited v Fortex Group Limited (In
Rec and In Lig), (High Court, Christ-
church, CP 147/94, 11/4/95) Master
Hansen (as he then was) adopted the
reasoning that “it is the payment by
mistake that creates the fiduciary
obligation, and brings the fiduciary
relationship into existence” (at 13).
Nevertheless, a restitutionist
wonders whether or not the motiva-
tion for relief in such cases is not the
fact of the defendant’s unjust enrich-
ment.” Subject to the physical ability
to trace the money, it seems that to
deny preferential recovery in this
situation will result in a windfall for
the defendant’s creditors. It appears
to be a situation where, to use the
words employed by Goff and Jones,
“it is just to allow [the plaintiff] the
additional advantages which flow
from the creation of [a] ... right of
property” (The Law of Restitution
3rd ed at 55).

The  remedial  restitutionary
remedy displays a strength and two
limitations of the principle of unjust
enrichment. Its strength is that the
principle provides a means by which
one can reconsider existing rights
and remedies. In this context it is
encouraging a reconsideration of the
division of the insolvent’s assets.

One limitation is that it may be
unable to provide an answer by
itself. In the context of the remedial
restitutionary remedy this manifests
itself in the question: “in what
circumstances should a personal
restitutionary remedy be elevated to
a proprietary remedy?” There is at
present a diverse range of opinion on
this. More generally this limitation
becomes apparent when considering
whether restitutionary relief per se
should be available. The signific-
ance of this limitation depends on

the emphasis one places on the fact
of an enrichment. Unless one takes
the view that the fact of an enrich-
ment per se, subject to appropriate
defences and limitations, should be
sufficient to motivate judicial relief,
a plaintiff must still identify a ground
which makes the enrichment unjust,
for example a mistake.’

The second limitation is that the
principle of unjust enrichment may
come into conflict with another
principle of our law. Which principle
is to prevail? In Re Goldcorp
Exchange Ltd (In Rec) for instance, a
group of customers thought that they
had purchased bullion which was to
be stored by the company on their
behalf. Following the discovery of: -
the defendant’s insolvency; that
bullion had never been allocated to
these contracts; and that the stock of
bullion had always been insufficient
to honour the sale agreements; — the
customers sought a measure of
preferential recovery. In rejecting
the argument that the purchasers had
a remedial restitutionary right, Lord
Mustill was influenced by the exist-
ence of the contract and the associat-
ed contractual remedies (at 403).

Conflict with other principles

It is where unjust enrichment comes
in conflict with another principle that
it may ultimately have the greatest
impact upon the development of the
law. Consider a second example of a
conflict between contractual and
restitutionary principles, that of a
deliberate  breach of  contract
motivated by profit taking. The
orthodox view is that the rationale
for contractual damages at common
law is to compensate the injured
party for the non-performance of the
contract. As McKay J recently re-
iterated in  McElroy Milne v
Commercial Electronics Ltd [1993]
1 NZLR 39, “the overriding prin-
ciple” is that “as far as [is] possible
the injured party is to be placed in
the position [he or she] would have
been in if the breach of contract had
not occurred” (at 49). Inherent in this
approach is a recognition that the
defaulting party can profit from his
or her breach of the contract. Indeed,
supporters of the efficient breach
theory, for instance Professor Posner
(Economic Analysis of Law 4th ed
(1992), 117-120) would argue that a
breach of contract which is eco-
nomically efficient (by which they
mean that the profits derived by the

defaulting party exceed the com-
pensation payable to the innocent
party), should be encouraged.

Opponents of this theory, for in-
stance Professor Friedmann (“The
Efficient Breach Fallacy” (1989) 18
Jo of Legal Studies 1), question
whether a compensatory approach is
the appropriate legal response to a
deliberate and cynical breach of
contract, motivated by profit taking.
They suggest that in those circum-
stances the profit derived from the
breach should be regarded as an
unjust enrichment and the so-called
restitutionary damages should be
available to divest the wrongdoer of
this unjust enrichment. Views differ
as to whether such damages should
be available and if so in what circum-
stances. 'The significance of the
principle of unjust enrichment upon
the law, however, 1s that it encour-
ages a consideration of the con-
tinued application of existing legal
principles.

A third example of conflict occurs

with respect to the improvement of

another’s property. Sections 129 and
129A of the Property Law Act 1952
provide a legislative solution for the
situation where my building en-
croaches on to your land or in some
situations where it has been built
entirely on your land. Nevertheless,
other situations which fall outside
the ambit of these sections can be
envisaged. An example. I live in a
rented flat and misappropriate some
$20,000 of trust money which I
spend on renovating the kitchen. As
a consequence the market value of
the flat has increased from $150,000
to $165,000. In such circumstances,
should the law recognise that the
“trust” has a potential remedy
against the landlord; the quantum of
relief sought being the increase in
market value attributable to the
renovations? If one employs an
objective test of enrichment and
focuses upon the increase in market
value, relief may appear appropriate
s0 as to restore an enrichment which
was conferred and is now being
retained at the expense of the
“trust”.

Balanced against this conclusion,
there are at least two inter-related
and intuitive reactions. First there is
that of freedom of choice. Put
simply, why should the landlord
have to pay for a new kitchen which
he or she did not solicit and may not
have even desired? The second of
these reactions is that of security of
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ownership. Put simply, the concern
is that the imposition of an obligation
upon the landlord to disgorge the
enrichment may force him or her to
seli the property.

Such concerns may be seen as
present in the orthodox response of
the law, as displayed in the rules as
to fixtures and the conclusion of the
English Court of Appeal in Re Dip-
lock (that trust money could not be
followed into improvements on land
(at 545-548)), that relief is not avail-
able. But should the fact of the
enrichment* outweigh them? It does
when the improved property is a
chattel.

You buy an old computer from a
friend. The friend turns out to be a
rogue who had stolen it from me. I
seek its return from you, but in the
meanwhile and in the mistaken
belief that you are the owner you
have spent some $500 on non-
removable  improvements.  The
computer is now worth some $750 as
opposed to its pre-improvement
value of $400. If I sue you for
conversion, Nash v Barnes [1922]
NZLR 303 is authority that the dam-
ages will be assessed at the com-
puter’s  pre-improvement  value.
You therefore get the benefit of the
increase in value. Should I recover
possession of the computer, Green-
wood v Bennert [1973] 1 QB 195
(CA) 1is authority that you can re-
cover the increase in value from me.

So why the difference? Perhaps
the answer lies in the fact that the
law has traditionally regarded land
as unique. As such, specific per-
formance is potentially available
when there is a contract for its sale.
Similarly, specific recovery, as
opposed to just a judicial sale, is
available to remedy  wrongful
possession. While this view of land
may remain true in certain circums-
tances (eg one’s home), when land is
just regarded as an investment (eg
the investment flat), is such an
immunity from a restitutionary claim
warranted? Why should a block of
flats acquired as an investment be
treated any differently from say a
relatively common “classic” car?
The significance of this for practitio-
ners, is that immediately one conclu-
des that this general immunity is no
longer warranted (or even if one
questions its existence), then a body
of existing law ranging from such
diverse topics as fixtures to co-
ownership becomes open for re-
evaluation.

Conclusion

Like most overviews, this one skims
over disagreements between pro-
ponents of the law of restitution as to
both the content of the law of resti-
tution and the application of the
principle of unjust enrichment in
specific  situations. Nevertheless,
through its examples, it demon-
strates both the impact which that
principle has had on the law and the
significant impact which it may have
in future years. The law of resti-
tution is another of the dynamic
areas of the law which practitioners
should keep awatching briefon. 1

1 Because of the role of money as a
medium of exchange, its receipt is
generally regarded as enriching the
recipient. (BP Exploration Co (Libya)
Ltd v Hunt (No 2) 1 WLR 783 (QBD),
799 per Goff 1.)

2 Professor Birks has offered the follow-
ing comment upon the reasoning in
Chase Manhattan Bank NA:

“In Chase Manhattan ... Goulding J
moved the instrumental invocation of
a fiduciary relationship to its proper
place, in the conclusion. Because,
owing to the mistake, the plaintiffs
ought to be allowed to trace their
assets into its proceeds, they could
for that purpose use the tracing tech-
niqgues worked out by equity, and
therefore it followed that, tracing
being proper, the relationship was
fiduciary. Analytically otiose, the
final characterisation satisfies the
Diplock requirement in the manner
warranted by Sinclair v Brougham
[[1914] AC 398 (HL)].” (“Restitut-
ionary Damages for Breach of Con-
tract: Snepp and the fusion of law and
equity” [1987] LMCLQ 421, 437.)

3 In The Law of Restitution 3rd ed, at 29
Lord Goff and Professor Jones suggested
that the law might now have developed
sufficiently so as to recognise a general-
ised right to restitution arising from the
receipt of an enrichment. Professor
Jones may have since resiled from this,
preferring to focus his attention on
identifying substantive categories in
which it will be unjust for a defendant to
retain an enrichment. (Goff and Jones,
The Law of Restitution 4th ed at 39.)

4 On orthodox restitutionary theory, free-
dom of choice (and its associated con-
tractual overtones) plays an important
role in determining whether a non-
monetary benefit, such as the improve-
ment of one’s kitchen, constitutes an
enrichment. Advancing the argument of
“subjective  devaluation”,  Professor
Birks suggests the general rule that
whether a party has been enriched
depends, not on the retention of “some
marketable residuum”, but on whether
he or she “chooses to give [the benefit]
value”; “[w]hat matters is his [or her]

choice”. (Birks. An Introduction to the
Law of Restitution, Revised Edition
1989, 109-114.) For this reason, not all
proponents of the law of restitution
would agree with the conclusion that the
landlord was enriched. For a contrary
view see Scott, “Restitution and the
Argument of Subjective Devaluation:
When is an enrichment not an enrich-
ment?” (1993) 15 NZULR 246.

Nations co-host first
combined Insurance Law
Conference

Australia and New Zealand are co-
hosting the nations’ first ever, joint
insurance law conference.

The combined Australian Insur-
ance Law Association and New Zea-
land Insurance Law Association
Conference will be in Wellington,
from October 2 to October 4, 1996.

The Conference theme is Claims,
Compliance and Consumers — The
Current Issues.

The Conference will highlight
trans-Tasman insurance issues at a
time when the Australian and New
Zealand governments are committed
to closer economic relations, said
John M Morrison, Chairman of the
joint AILA-NZILA sub-committee
organising the conference.

Mr Morrison said the conference
was an opportunity to forge links
between the two associations, both
of which are chapters of the inter-
national insurance law association,
AIDA, and allow members to
develop closer personal networking
opportunities.

For information on the Confer-
ence, please contact Michelle
Wickens, Conference Organiser,
Conference Consultants & Manage-
ment Ltd, Wellington, New Zea-
land.

Ph +64-4-472 7420,
fax +64-4-472 7426.

For further information please
contact

NEW ZEALAND

John M Morrison, Barrister,
Wellington

Ph +64-4-472 4880

AUSTRALIA
John H Hastings, Solicitor, Sydney
Ph +61-2-251 2138
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Domestic violence and children:
More mud in cloudy waters?

By Professor Frank Bates of the University of Newcastle, New South Wales,

Australia

It is ironic that the category of law known as “Family Law” is really concerned with the
breakdown of the family relationship. One of the sadder aspects of it of course is the problems that
arise regarding the relationship between parents and children in these circumstances. In this
article Professor Bates considers the decision in the New Zealand case of Clough v Greene and
the decision of the High Court of Australia in M v M. Both of these cases dealt with the question of
risk as an aspect of domestic violence. Professor Bates expresses concern that in this area of law
the degree of unpredictability and uncertainty is becoming greater, rather than the law becoming
clearer. The author sees an acute paradox in that there is a strongly argued view that contact
between child and the non-custodial parent is at the very least highly desirable, and on the other
that notions of “risk” can lead to a complete break in the relationship being ordered by a Court.
This of course can have a variety of consequences where the break is brought about by the
“evidence” of one of the interested parties, namely the other parent. No matter how well
intentioned they may be, not all Family Court Judges are blessed with the wisdom of Solomon.

The recent decision of Judge von
Dadelszen of the New Zealand
Family Court in Clough v Greene
[1995] NZFLR 653 raises a number
of important issues in relation to the
effects of domestic violence gener-
ally on children and the application
of the landmark decision of the High
Court of Australia in M v M (198%)
166 CLR 69.'

The facts in Clough v Greene
were that the unformalised relation-
ship between the parties had ceased
at the end of 1991. Since 1993, the
six-year-old daughter of the parties
had lived with her maternal grand-
parents, though she spent weekends
with the mother, who was the res-
pondent in the present case. The
applicant father continued to have
regular access at the grandparents’
home after school hours during the
week. He proposed that he would
exercise access fortnightly, away
from the grandparents’ home and
during the day. He also agreed to
supervised access, at least initially,
with his mother as supervisor.

The mother, on the other hand,
totally opposed access of any kind
and asked that it be suspended until
the father could demonstrate that
there would be benefit to the child in
his having access. The mother op-
posed access on two grounds: first,
the violence which the father
had exhibited towards her and, on
two occasions, towards the child.

Second, it was argued that the
father’s parenting skills were defici-
ent. In evidence, the mother describ-
ed a number of violent incidents
which, to some extent, were cor-
roborated by her own mother. A psy-
chologist’s report tended to support
the description of the father as vio-
lent and unpredictable and had con-
cluded that supervision of access
was an option to be considered. In
addition, the father had also failed
to undertake an anger management
counselling course which had been
recommended by the Court. The
Judge suspended the father’s access
until further order of the Court.

The first point to be made is that
the Judge did not consider it neces-
sary ([1995] NZFLR 653 at 661) to
make specific findings of fact in
relation to various incidents of viol-
ence which had been alleged and
preferred, for various reasons,” to
accept the version of events offered
by the mother rather than that offer-
ed by the father. Not needing to
make findings of fact is, of course,
nothing new in Antipodean family
law; thus, in In the Marriage of
Chandler (1981) FLC 91-008 at 76,
107, Nygh J had commented that

It is a fundamental principle in
this Court that where it is clear
from the evidence that the relat-
ionship between the children and
each of the parents is going to

continue, the Court should refrain
from making findings of fact, un-
less absolutely necessary, which
adversely reflects upon the self-
esteem or integrity of each of the
parties.

Chandler is of relevance in many
ways to any discussion of Clough v
Greene in that there was some evid-
ence that the husband had corporally
punished the children excessively.
However, Nygh J did not accept that
evidence as establishing a consistent
pattern of child abuse and, at the
same time, specifically did not com-
ment on the application of physical
punishment. That general approach
was not wholly followed by Chis-
holm J in In the Marriage of J G and
B G (1994) FLC 91-008 at 76,107
who took the view that where allega-
tions were made which had an im-
portant effect on the children’s wel-
fare it would be necessary for
appropriate findings of fact to be
made. This was especially true
where those allegations had been
strenuously denied and the Court, in
effect, was asked to find that the
allegation had been concocted. That
was not apparently the case in
Clough v Greene* but Chisholm J in
J G and B G considered that findings
of fact in cases involving domestic
violence — so that J G and B G is
immediately in point in discussion of
Clough v Greene — might be impor-
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tant in relation to the determination
of other issues.

The major issue, as Judge von
Dadelszen himself pointed out
([1995] NZFLR 653 at 661), was the
relevance of the violent relationship
between the parents to the issue of
access. Initially, the Judge noted ar-
ticle 9(3) of the United Nations
Convention on the Rights of the
Child® which states that:

State parties shall respect the
right of a child who is separated
from one or both parents to
maintain personal relations and
direct contact with both parents
on a regular basis, except if it
is contrary to the child’s best
interests.

That view is reflected in a significant
report by the Australian Family Law
Council, Patterns of Parenting After
Separation (1992) which concludes
(at 17), after a review of social
science literature, that most children
want® and need contact with both
parents. Their long term develop-
ment, education, capacity to adjust
and self esteem can be detrimentally
affected by the long term or per-
manent absence of a parent from
their lives. The wellbeing of
children, the Council states, is
generally advanced by their main-
taining contact with both parents as
much as possible.

More controversially, however,
the Judge went on to refer to the test
propounded by the High Court of
Australia in M v M (1988) 166 CLR
69 at 78 that access should be denied
in cases where there was an un-
acceptable risk (author’s italics) of
sexual abuse. Judge von Dadelszen
was emphatically of the view that
there was no reason why that should
not apply in all cases of abuse. The
present writer finds this comment
somewhat disturbing. First, it is
suggested that the test is itself
flawed in that it is so patently sub-
jective and is not tied to any general-
ly recognised standard of evidential
proof. From the point of view of the
New Zealand reader, its application
as it refers to child sexual abuse in
that jurisdiction has been hard to
evaluate accurately because of the
difference in approach which New
Zealand Judges have taken towards
it. Without seeking to rehearse the
various attitudes demonstrated by
the Judges in Y v M [1993] NZFLR

609 (HC; sub nom M v ¥[1994]
NZFLR 1 (CA)) and S v S [1993]
NZFLR 657 (HC); [1994] NZFLR
26, (CA), as that has attempted else-
where,” but it should be said that the
discrepancies which are demonstrat-

ed by the decisions in both the High
Court and Court of Appeal are such
as to cast doubt on the M v M test
itself. Thus, it is submitted that any
extension of it to areas not directly
concerned with child sexual abuse is
undesirable.

Of course that does not mean that
domestic violence is an irrelevant
factor in making custody or access
determinations. In Clough v Greene,
Judge von Dadelszen noted ([1995]
NZFLR 653 at 663L) that Courts in
New Zealand were substantially
mindful of the effects of violence
and what is required to be done to
protect victims who are unable to
protect themselves. The issue,
though, in Clough v Greene, as it
was in In the Marriage of J G and B
G, is not the effects of directly
inflicted violence, which are readily
assessable, but the indirect effect.
These effects have been addressed
by a United States commentator,
Walker, who comments that:

... children who live in a battering
relationship experience the most
insidious form of child abuse.
Whether or not they are physical-
ly abused by either parent is less
important than the psychological
scars they bear from watching
their fathers beat their mothers.
They learn to become part of a
dishonest conspiracy of silence.
They learn to lie to prevent in-
appropriate behaviour, and they
learn to suspend fulfilment of
their needs rather than risk
another confrontation. They do
expend a lot of energy avoiding
problems. They live in a world of
make believe. (L Walker, Batter-
ed Women (1979) at 46).

More specifically, children’s re-
actions to their parents’ violent
relationship seem to be similar to
those children who have themselves
been physically abused.® Infants
who witness violence are often char-
acterised by poor health, poor sleep-
ing habits and excessive screaming —
all of which may well contribute
to further violence towards the
mother.” As children become older,
further symptoms tend to develop:

younger children appear to be more
likely to experience somatic com-
plaints and regress to earlier stages
of functioning. Still more disturbing
is the finding'" that such children,
whilst initially sympathetic to their
mother’s plight, sometimes replace
that sympathy with anger and overt
hostility as they mature. In turn,
adolescents may become manipulat-
ors of the family system,

. not allowing mother to leave
and disrupt the accustomed rout-
ine. Mother’s suffering is part of
the daily routine, and teens may
depersonalise her and blame her
for the family problems. Sadly,
both boys and girls have been
known to participate in the beat-
ing of their mother after having
witnessed such behaviour over
many years. (see fn 9, below.)

There may also be gender-related
difficulties in the reaction to the
phenomenon: males have been re-
ported (see fn 8, below) as being
disruptive, acting aggressively to-
wards people and objects and throw-
ing severe temper tantrums. Con-
versely, females are more likely to
develop various somatic complaints
and to display withdrawn, passive
and dependent behaviour. (see fn 9,
below.)

Judge von Dadelszen has com-
mented that:

All the research in the world
cannot provide the particular
answer for the particular facts.
All that I can do is to frame the
appropriate answer, bearing in
mind what the research tells me
but adopting a commonsense ap-
proach to the question: what
access is appropriate, bearing in
mind that the welfare of the child
is the Court’s first and paramount
consideration? ([1995] NZFLR
653 at 665.)

This part of the judgment causes the
writer some concern: first, as I have
pointed out'' in another context,
one person’s common sense is an-
other person’s idiocy. Adding the
aspect of common sense to the M v
M test is likely to lead to an even
greater degree of unpredictability
and uncertainty. Second, the Judge
referred to a statement by Jeffries J
in Rv C(1985) 2 FRNZ § at 12, to the
effect that a parent was entitled to
access unless there were grave and
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weighty reasons why it should be
denied. Throughout the common law
world, there has been a move away
from that school of thought. In Au-
stralia, particularly, that notion has
largely been rejected. Thus, in In the
Marriage of Brown and Pederson
((1992) FLC 92-271 at 70,001 per
Ellis, Nygh and Bell JJ) the Full
Court of the Family Court of Austral-
ia took the view that free access was
not a right of a parent for which she
or he should be deprived for good
and compelling reasons. It is a ques-
tion, in each case, of determining
whether the paramount interest of
the child indicates, one way or
another, the desirability of access.

At the same time, Judge von
Dadelszen did refer to the unreport-
ed decision of Judge Inglisin Y v Z
(Family Court, Palmerston North, FP
054/180/92, 27 July 1994) in which it
was said that:

A child’s welfare and interests
therefore depend on the parent’s
own responsibility and obligation
to nurture and protect in the
widest sense. The true emphasis
in a disputed access case, will lie
in the ability or willingness of the
parent who wishes to have access
to discharge that obligation ap-
propriately and in the welfare
interests, not of the parent, but of
the child.

The Judge’s reaction to these ap-
parently contradictory dicta was to
say, in support of the latter, that to
speak of a “right” assumed some
kind of presumption which, in turn,
was not especially helpful. ([1995]
NZFLR 653,657) That is in the main-
stream of contemporary thought;
thus, for instance, the High Court of
Australia in  Gronow v Gronow
((1979) 144 CLR 513 particularly at
522 per Stephen J) rejected an
apparently entrenched presumption
that young children, especially girls,
were better in the custody of their
mothers.

Judge von Dadelszen then turned
his attention to the immediate
applicability of the M v M test to the
facts of Clough v Greene. In so
doing, the Judge made reference to
the decision of the Full Court of the
Family Court of Australia in In the
Marriage of B (1993) FLC 92-35y."
That case is of interest in relation to
Clough v Greene because the Court
firmly set its face against the use of

supervised access where there was
an unacceptable risk of child sexual
abuse. It will be remembered that
the father was prepared to accept
supervised access. It should be said
that In the Marriage of B has not
been uniformly accepted; thus in K v
B (1994) FLC 92-478, RayJ in a
dissenting judgment, was critical of
the decision in /n the Marriage of B
on the grounds that it tended to
preclude contact between a child
and the non-custodial parent.

On the specific issue, the Judge
found ([1995] NZFLR 653 at 668),
that unsupervised access would in,
all the circumstances, represent an
unacceptable ' risk to the child. The
father had proposed that access take
place at the home of his mother: that
was an issue which had specifically
been addressed in In the Marriage of
B (1993) FLC 92-357 at 79,780,
where the Court, reinforced by both
experience and social science, '’
took the view that it was normally
inappropriate to have friends and
relatives of the access parent super-
vise the access where any risk exist-
ed. The reasons why that stand was
adopted was that those people could
not be neutral and would have
already formed an opinion as to
whether any abuse had, in fact,
occurred or whether any risk exist-
ed. It followed that they might
believe that close observation of the
children was not necessary. In addi-
tion, Judge von Dadelszen referred
([1995] NZFLR 653 at 670) to the
view which had been expressed by
Caldwell'® that supervision of access
necessarily introduced an element
of artificiality into access strategies
which did not help their purpose and
justification.  Accordingly, access
was suspended, although it was
provided ([1995] NZFLR 653 at
670-671) that telephone contact was
permitted and, were the father to
undergo anger management coun-
selling and parenting tuition, access
could be recommended by a named
family centre.

Clough v Greene represents a
very acute paradox in family law
issues. On the one hand, there is the
continually expressed view that
contact between child and non-
custodial parent is, at the very least,
highly desirable and, on the other,
that ephemeral notions of “risk” are
sufficient to deprive a non-custodial
parent of all access. It may well be
that the present writer, whose other

major interest is in evidence law, is
the wrong person to comment on the
case, because he believes that sup-
position and suspicion ought not to
replace  accepted standards and
burdens of proof. There can be no
doubt that abuse can have lasting
consequences for the child victim
but, at the same time, there may be
similar consequences, for the alleg-
ed perpetrator, as indeed for the
child, of an erroneous finding. Given
the proper community revulsion to-
wards child sexual abuse, perhaps
the “unacceptable risk” test was an
inevitability. However, it is sub-
mitted that it may be seriously inade-
quate, especially when the matters
noted in the Patterns of Parenting
report are taken into account. Put
another way, it may be that more,
rather than less, traditional legal
safeguards are needed to protect the
interests of all concerned. Qa

I For critical comment on this decision, see
F Bates, “Evidence, Child Sexual Abuse
and the High Court of Australia” (1990)
39 ICLQ 413.

2 The reasons given by the Judge, ibid,
were as follows: “(1) The evidence given
by the mother and her own mother had the
ring of truth about it. It was given calmly
and in a matter of fact way. It might be
said that the very lack of emotion in itself
lends credence to what I heard. (2) On the
other hand, the father’s evidence was not
as convincing. On a number of occasions
he was unable to recall specific incidents
but said that matters could not have
happened as described. His demeanour
while giving evidence was not always
helpful to his case. (3) I would have
expected that father to have remembered
his conviction for assault on an earlier
girlfriend even though this occurred
about ten years ago. At firsthe said he had
no convictions for assault but a Wanganui
Computer printout (obtained during the
hearing with his consent) showed that not
to be the case. Even then, the father
minimised the offence, saying it was “not
vicious” or “intentional”, “just one of
those things”. (4) To give him credit, the
father did acknowledge that, while he
could not recall it, the mother’s evidence
could be correct when she told of the late
night phone call about 18 months ago, as a
result of which she left her home with
Jessica. (5) The mother gave evidence
(which the father agreed was correct) of
trying to persuade him to have anger
management counselling and she brought
home information about this for him to
read. (6) The mother’s evidence that she
was fearful of the father was largely
accepted by him. (7) The father admitted
losing control.”

continued on p 115
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Religious practices and beliefs:

A case for their accommodation in the
Human Rights Act 1993

By Wayne Thompson, NZCE, BA, LLM (Hons) Barrister and Solicitor,

of Auckland

The author suggests that the involvement of the law to a continuingly greater degree in areas of
religion and private morality — to be distinguished of course from questions of public morality —
might cause a clash of a constitutional nature. The paper argues the need for greater legal
protection to be available for what he describes as religiously motivated behaviour.

The writer acknowledges the valuable comments made by Mr P Rishworth, Senior Lecturer in

Law at Auckland University.

Introduction
New Zealand has had very few
major constitutional battles in the
past and this is especially true in the
area of religious belief and expres-
sion. However, this may change for
the seeds are present in the Bill of
Rights Act 1990 and the Human
Rights Act 1993 to precipitate a
religious clash that would not other-
wise have surfaced prior to the 1990
Act. This paper will examine the
clash between these two Acts and
after considering whether a further
exemption is required in the Human
Rights Act 1993 conclude that a
general accommodation for religion
is necessary.

The writer will argue that there is
a dissonance between the guaran-
tees of equal treatment under the
Human Rights Act and the religious
freedoms granted under the New
Zealand Bill of Rights Act. This can
best be seen in two areas, namely
housing and employment.

An example of the problem

Consider the example of a landlord
with strong religious beliefs who
may wish to object to renting his/her
property to a gay couple on the basis
that such behaviour is sinful and to
provide rental accommodation is to
assist them in their sin. A landlord
who discriminated on this basis
would face proceedings under s 53
of the Human Rights Act. If the
tribunal found that there had been a
breach of the Act, would the tribunal
in doing so infringe the landlord’s
Bill of Rights freedom to manifest
his/her religious belief (s 15) and

also the right to freedom of religion
(s 13).

At the same time, the problem
similarly arises in the employment
situation. Consider the situation of
an employer who has strong religi-
ous beliefs and refuses to employ
persons other than those who hold
the same religious beliefs and prac-
tices. Similarly, if proceedings were
to be brought against an employer
under s 22 of the Human Rights Act
would the tribunal infringe the
employer’s rights of religious free-
dom under ss 13 and 15 of the Bill of
Rights Act?

An inconsistency

It is noted under these two Acts that
a tenant or employee is protected
and may be able to express his or her
religious views and a landlord or
employer will be required to permit
this. Yet, the Human Rights Act does
not treat the religious landlord or
religious employer the same, or give
him or her the same recognition as
the religious employee or| tenant.
While the Human Rights Act
purports to ensure everyone jis treat-
ed the same, it in fact tends to
overlook religious landlords and
religious employers. In legal parl-
ance, the Human Rights Adt would
be said to be under-inclusive.

This paper will look at the impact
of the religious freedoms upder the
Bill of Rights upon the | Human
Rights Act. It will be concluded that
the Human Rights Act in its present
form does not truly accommodate
religion and further an exeniption is
required to give effect to the rights

of religious freedom under the Bill
of Rights Act.

Attention will now be turned to
consider how the New Zealand
Courts will implement the rights to
religious freedom under the Bill of
Rights Act. Since there is no signifi-
cant New Zealand case law history in
religious matters attention will be
given to the law of religious freedom
in the United States of America.
Religious freedom in American law
has a long history and the problems
that are being dealt with in this paper
have been extensively canvassed
during this history. The Canadian
religious freedom under the Charter
of Rights and Freedoms is still in its
infancy and from the writer’s perusal
of their law, does not consider that
their principles are well enough
developed and tested to deal with
the problems being considered in
this paper.

An historical perspective on
religion in society

The right to freedom of religion
under the Bill of Rights is an im-
portant fundamental constitutional
right. Because of the lack of political
religious history in New Zealand and
the lack of overt opposition to religi-
ous practices in New Zealand, the
concept of religious freedom has not
been one that has been contested.
However, if one looks to the United
States it is seen that the right to
religious freedom has been carved
out with much controversy and argu-
ment. The United States’ history is
based on one of migration of people
from Europe and Great Britain who
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sought to escape the persecution in
their own countries. For them their
right of religious freedom was one of
the most important rights to be
secured and this became enshrined
in the first amendment to the Con-
stitution of the United States which
states “Congress shall make no laws
respecting an  establishment of
religion, or prohibiting the free
exercise thereof ....”

Men and women throughout early
American history strove to preserve
their religious freedoms and prevent
interference and persecution. This
idea became very important to the
development of the Constitution in
the United States.

The very purpose of a Bill of
Rights was to withdraw certain
subjects from the vicissitudes of
political controversy, to place
them beyond the reach of major-
ities and officials and to establish
them as legal principles to be
applied by the Courts. One’s right
to life, liberty, and property, free
speech, a free press, freedom of
worship and assembly, and other
fundamental rights may not be
submitted to vote, they depend on
the outcome of no election. (Sal-
hany, Hon RE The Origin of
Rights 1994, 21.)

This background to religious free-
dom in the United States contrasts
quite strikingly with the New Zea-
land situation where the colony was
not populated by migrants who had
strong beliefs seeking escape from
persecution but rather by adventur-
ous persons seeking to improve their
lives. At the time that people were
immigrating to New Zealand, religi-
ous persecution was not a predomi-
nant concern to them.

In Canada the right to religious
freedom which is guaranteed in the
Charter of Rights and Freedoms was
like New Zealand, a very recent step
born out of a nation’s growth and
maturity. In order to strengthen the
principle of democracy undergirding
these countries, it was considered
that greater protection of fundamen-
tal rights and freedoms is essential
and accordingly, the New Zealand
Bill of Rights and the Canadian
Charter of rights and freedoms were
enacted.

In the Canadian case of Regina v
Big M Drugmart Limited Chief
Justice Dickson stated:

A truly free society is one which
can accommodate a wide variety
of beliefs, diversity of taste and
pursuits, customs and codes of
conduct. A free society is one
which aims at equality with
respect to the enjoyment of
fundamental freedoms and I say
this without any reliance upon
s 15 of the Charter. Freedom
must surely be found in respect
for inherent dignity and the
inviolable rights of the human
person. The essence of the
concept of freedom of religion is
the right to entertain such religi-
ous beliefs as a person chooses,
the right to declare religious
beliefs openly and without fear of
hindrance or reprisal, and the
right to manifest religious belief
by worship and practise or by
teaching and dissemination
Freedom can primarily be charac-
terised by the absence of coercion
or constraint. If a person is
compelled by the state or the will
of another to a course of action or
inaction which he would not
otherwise have chosen, he is not
acting of his own volition and
cannot be said to be truly free ....
Or what may appear good and true
to the majoritarian religious group
or to the state acting at the behest,
may not, for religious persons, be
imposed upon citizens who take a
contrary view. The Charter safe-
guards religious minorities from
the threat of “the tyranny of the
majority”. ((1985) 18 DLR (4th)
321, 353-354.)

While the United States right to
freedom of religion evolved out of a
history of religious fervour and
similarly in Canada, although to a
much lesser extent New Zealand by
contrast is not known for religious
political controversy. This is not to
say that there is no great religious
community in New Zealand, but
rather that there has been no great
entanglement between the state and
religion, until now anyway. How-
ever, the seeds for such a clash are
now present in the New Zealand
statute books.

The writer’s following character-
isation of New Zealand society is an
attempt to give some indication of
New Zealand society’s view of
religion. Society at one time con-
sidered divorce an undesirable
practice and it was strongly frowned

upon. Divorce proceedings required
cogent evidence and blame was
attributed to one of the parties.
Now in the 1990s, divorce, or more
politically correct dissolution of
marriage, is simpler and not frowned
upon. Society has turned 180 de-
grees in this regard.

Similarly, in regard to religion
which was once accepted and played
an important part in daily living, it is
now frowned upon and in general
ignored as perhaps silly nonsense of
the feeble-minded.

What we take from these brief
historical ramblings is that New Zea-
land does not have a strong religious
background undergirding its Bill of
Rights protection of religion, unlike
the United States and Canada. This
must be kept in mind when a religi-
ous contest arises in legal proceed-
ings in such areas as housing or
employment in the problems men-
tioned above. The lack of a historical
background may result in a weak
view being taken of religious
freedoms.

The New Zealand Courts’ view of
religious freedoms

If a clash were to arise about the
right to religious freedom under the
Bill of Rights and the requirement
for  non-discriminatory  activity
under the Human Rights Act what
would be the outcome if the matter
reached the Court of Appeal under
s 124 of the Human Rights Act? Of
course, one can only speculate at this
time for there has been no judicial
decision on religious freedom
argued before the Court of Appeal.
Most of the Bill of Rights cases to
date, have arisen in criminal pro-
ceedings. However, one can glean
something from the approach taken
by the Court of Appeal in how the
Bill of Rights is going to shape up
under its judicial hand.

It is noted that in 1985, one
academic writer after surveying
New Zealand Court of Appeal de-
cisions found that the Court of
Appeal viewed itself as the guardian
of New Zealand’s fundamental
freedoms and would override Parlia-
ment if it were necessary despite the
doctrine of parliamentary sover-
eignty. This academic writer said:

Notwithstanding this traditional
understanding, the New Zealand
Court of Appeal lead by Cooke J
has suggested as obiter dicta in a
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series of recent decisions, that if
parliament were to enact legis-
lation purporting to take away
certain common law rights, that
legislation would not be upheld
by the Courts. For example,
Parliament may not be able to
take away the rights of citizens to
resort to the ordinary Courts of
law for the determination of their
rights. (Harris BV “Bill of Rights
Redistribution of Power” [1985]
NZLJ 49, 51.)

While the Court of Appeal’s in-
tention  concerned  fundamental
rights one wonders whether it would
consider religious liberty as such a
right over which it is worth opposing
Parliament. This can only be sur-
mised from non-religious cases.
When the Bill of Rights Act clashes
with another statute how has the
Court of Appeal in the 1990s respon-
ded? Since the Bill of Rights is an
affirmation of fundamental rights
and freedoms has the Court of
Appeal lived up to its earlier inten-
tions. Some indication of the Court’s
approach can be seen from the case
of R v Laugalis in 1993. In this case a
clash arose over a warrantless search
under s 18(2) of the Misuse of Drugs
Act 1975, which required as a condi-
tion to such search a reasonable
ground of belief, and s 21 of the Bill
of Rights Act which states everyone
has a right to be secure from un-
reasonable search and seizure. The
Court stated that there would be
instances when what is unlawful is
not necessarily unreasonable and
conversely what was lawful was not
necessarily reasonable. The Court
after considering the nature of s 21
and the specific facts, in particular
that there was no urgency and resort
to the s 18(2) power was unneces-
sary and so unreasonable for the
purpose of s 21 of the Bill of Rights
was to ensure that a lawful power
was not exercised unreasonably.

Will the Court similarly read
down the Human Rights Act in
regard to the issue of employers and
landlords claims to religious free-
dom? It is hard to see how this could
be done on the face of the current
wording of ss22 and 53 of the
Human Rights Act. Maybe the only
possible angle that could be ex-
plored by the Court would be a s 97
Human Rights Act exception for a
“genuine justification”. At this time
there is no indication as to what is

meant by a “genuine justifigation”.
Will it be construed to mean any
justification that a proponemt puts
forward based on reasons genuinely
held by the party, the emphasis
being on the party’s sincerity? Or
will it be viewed as any netessary
qualification required to properly
deliver the good or service or what-
ever? It is most likely that the term is
bound to take colour from the earlier
term “genuine occupational justific-
ation” as prescribed by the ejusdem
generis rule.

Also as the “genuine justifica-
tion” is confined to ss 42 to 60 of the
Act it will only impact on landlords.

The provisions relating to em-
ployers are in the earlier sections.
Accordingly the exception in|s 97 is
unlikely to be given any significance
by a Court in the context|of the
problems raised by this papef and it
is submitted to be of no benefit to
those claiming a right to religious
freedom.

Clearly, the Court of Appeal will
not quickly dilute the fundamental
rights and freedoms contained in the
Bill of Rights, for to do so would be
to undermine the premise |in the
White Paper introducing the| Bill of
Rights in 1985 wherein the Minister

of Justice, Geoffrey Palmer| stated
that:
A Bill of Rights will [provide

greater protection for the fund-
amental rights and freedoms vital
to the survival of New Ze¢aland’s
democratic and multi{cultural
society. The adoption of g Bill of
Rights in New Zealand will place
new limits on the powers of
government. It will guarantee the
protection of fundamental values
and freedom. It will restrain the
abusive power by the executive
branch of government and parlia-
ment itself ... a Bill of Rights is a
mechanism by which govern-
ments are made more accountable
by being held to a set of standards.
(House of Representatives White
Paper. A Bill of Rights for New
Zealand, A6.)

However the final form of the Bill of
Rights Act did not reflect the pro-
posals in the White Paper and ended
up significantly departing from it.
The Bill of Rights was not enacted as
the supreme law of New Zealand as
proposed. Instead it is merely an
ordinary statute outlining certain
principles to be observed.

While the case of Laugalis indi-
cates the Court can and will read
down statutes conflicting with the
Bill of Rights this is probably
unlikely in the context of em-
ployer’s and landlord’s claims to
breach of their religious freedoms
by the Human Rights Act.

While the Court of Appeal will
affirm the Bill of Rights freedoms
they will not be viewed as absolute
rights and freedoms and this does
raise some concerns for a religious
landlord or employer who wishes to
discriminate when letting property
or employing staff.

In the United States the Court’s
view the right to religious freedom
under the first amendment as inviol-
able and will strike down legislation
which is inconsistent with this right.
For example, in the case of Evelyn
Smith v Fair Employment and Hous-
ing Commission 1994, the Califor-
nian Court of Appeal ruled that the
Californian Fair Employment and
Housing Act prohibiting a landlord
from discriminating against an in-
dividual on the basis marital status
infringed the applicant’s  first
amendment rights of religious free-
dom. The writer’s view is that the
judiciary in New Zealand is unlikely
or unable to take such steps to
protect the right to religious free-
dom. Part of the reason may be
because the New Zealand Bill of
Rights Act is not entrenched. The
White Paper provided under article
28 that the Bill of Rights could not be
amended or appealed without a
majority of 75 per cent of the House
of Representatives or a majority of
electors’ votes cast at a poll. This
was not implemented in the Act
This is significant and will have
an effect on the upholding of the
right to religious freedom in New
Zealand.

It is interesting to note that
although the New Zealand Bill of
Rights was modelled upon the
Canadian Charter of Rights and
Freedoms, the New Zealand Bill
fails to recite reliance upon the
principle of the supremacy of God,
unlike the Canadian Charter which
clearly recognises this as its basis.

The New Zealand Bill of Rights’
omission of this statement perhaps
gives some indication of the low
status placed upon religious free-
doms. Parliament would appear to
view religious freedoms no differ-
ently from any other freedoms under
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the Bill of Rights Act. This is a
striking contrast to the views taken
in the United States and Canada as
discussed above.

The New Zealand Courts are
unlikely to take affirmative action to
accommodate religion in the face of
inconsistent legislation. However,
this may be the more prudent
approach for the question arises
whether the judiciary should be
involved in policy matters of
accommodating religious matters.
Rolf Martin, a Canadian lawyer in
regard to Canadian freedoms argues
that the Charter transfers too much
power to the Courts and that this
should be reclaimed by the people
through the House of Represen-
tatives. (“A bad idea to give Judges
wide Charter Powers™ [1987] NZLJ
136, 136-137.)

While it seems unlikely that the
New Zealand Courts will assert
themselves to rigorously protect
religious freedoms under the Bill of
Rights, it may also be argued that it is
undesirable for them to do so. The
Courts may be responsive to the
individual needs of minority religi-
ons but this only will benefit parties
on a case to case basis. For a religi-
ous person or group to establish it
has a right to do something that
would otherwise amount to dis-
crimination under the Human Rights
Act, they will in each instance be
required at considerable financial
cost to wend their way through the
Court system. This is unsatisfactory.
Also to have the Courts granting
exemptions would pre-empt the
Government’s role in legislating and
its intention to deny religious
exemptions. The idea here is that the
government is in a better position
than the Courts to determine the
nature of its policies. Nevertheless,
in New Zealand it seems unlikely
that the judiciary will take affirma-
tive action and grant judicial accom-
modation.

The United States Courts’ view of
religious freedoms

When surveying the American case
law and the Courts’ application of
the rights to religious freedom, one
notes very quickly an ambivalence
of judicial opinion to granting
accommodation to religious free-
dom. Generally, exemptions sought

various religious exemption cases
are inconsistent. The likely outcome
of a religious exemption claim to the
Supreme Court of the United States
is generally unpredictable.

There are a number of recent
American decisions in the lower
Courts which consider a landlord’s
claim to religious freedom to dis-
criminate and refuse to rent housing
to parties on the basis of their marital
status. The objection is that they live
together in a de facto relationship
without the sanction of marriage. In
three of these decisions, various
lower Courts upheld the landlord’s
first amendment to claim to an
exemption for religious freedom.
These cases are State v French 1990
in the Supreme Court of Minnesota,
Evelyn Smith v Fair Employment
and Housing Commission 1994 in
the Court of Appeal of California,
3rd Appellant District and also Attor-
ney General v Paul Desilets 1994 in
the Supreme Court of Massachu-
setts. It was decided in these cases
that the state did not have a compel-
ling interest to protect unmarried
couples living together. In the case
of State v French there was a pro-
vision on the statute books prohibit-
ing fornication and this obviously
played some part for the Court could
not punish French so as to cause her
to disregard a statute prohibiting
fornication.

At the same time as these de-
cisions were given, the Supreme
Court of Alaska in 1994 in the case
of Swanner v Anchorage Equal
Rights Commission refused to grant
a religious exemption considered
Swanner’s first amendment defence
of religious freedom to uphold dis-
crimination against potential tenants
who were unmarried couples living
together. The Court held that the
state had a compelling interest in
supporting prohibitions on marital
status discrimination.

The Supreme Court has upheld
claims for religious exemptions in
the case of Corporation of Presiding
Bishop of the Church of Jesus Christ
of Latter Day Saints v Amos in 1987.
In this case the Mormon Church
owned and operated a public gymna-
sium. Amos, who had been the assis-
tant building engineer for many
years was fired for refusing to join
the Mormon Church. The Church
claimed a religious exemption and

Yoder in 1972, the Court accom-
modated an old order Amish religi-
ous group by granting an exemption
to allow them to withdraw their 14-
or 15-year-old children from school
on religious grounds, even though
the state’s statute required children
to attend school to the age of 16.

While the above cases of Amos
and Yoder indicated the American
Court’s potential openness to ac-
commodating religious freedoms,
the previous principle of heightened
scrutiny was dashed in the 1990
Supreme Court case of Employment
Division, Department of Human Re-
sources v Smith. In this case, the
majority of the Court limited the
application of the accommodation
principle in free exercise cases. In
this case, two members of the native
American Church had been dis-
missed from the job for ingesting
peyote, a controlled substance.
Because they had been dismissed for
alleged work related conduct, they
were disqualified for an unemploy-
ment benefit. In their argument
against their disqualification, they
claimed the right to religious free-
dom under the free exercise clause
because they had used peyote as part
of a religious ritual. The Court would
not accept this and the religious
exemption was not granted. This
decision has been extensively dis-
cussed and criticised in the legal
literature and for our purposes this
case highlights the uncertainty and
inconsistency with regard to judicial
accommodation of religious free-
dom.

The uncertainties and incon-
sistency in the judicial application of
the first amendment resulted in the
United States Congress passing the
Religious Freedom Restoration Act
in 1993, which provides that govern-
ment must not substantially burden a
person’s exercise of religion unless
it can be demonstrated that the
application of the burden to the per-
son concerned is in furtherance of a
compelling  government interest.
(Swanner v Anchorage Equal Rights
Commission 1994 Alas Lexis 40,
1994 US Lexis 7499.) Clearly, this
move indicates society’s concern
with the judicial approach to
religious freedom and sent a clear
message as to what was expected.
The writer considers that the New
Zealand Courts will similarly not

for religious reasons have not this was upheld by the Court. necessarily take a strong lead in
succeeded in American Courts. The  Similarly, in the case of Wisconsin v accommodating religious freedom
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particularly in light of the limitations
contained in the Bill of Rights Act,
namely ss 4 and 5. This points the
way to the need for religious accom-
modations to be more adequately
dealt with by Parliament.

Religious landlords and em-
ployers cannot confidently rely on
the New Zealand Court of Appeal to
accommodate their religious beliefs
in employment and housing matters.
Accordingly, attention will now be
given to legislative accommodation
of religious beliefs in such situa-
tions.

It is the writer’s submission that
there is a case for the New Zealand
Government to include within the
Human Rights Act further exempt-
ions to accommodate the religious
beliefs of landlords and employers.
In the absence of a compelling state
interest, the government must also
exempt these people from general
laws that would otherwise burden
their religious beliefs and practices.
The constitutional right of religious
freedom under the Bill of Rights Act
necessitates such an approach. How-
ever, the political theory that under-
lies and motivates our society says
that society should interfere as little
as possible with an individual’s
activities, for individuals must retain
their status as free, choosing,
rational planners as far as possible
and for government to legislate for
particular groups would be to upset
and interfere with this proposed
order of things in society.

The liberal state is characterised
and committed to the concept of
neutrality and accordingly, com-
mitted to maximising the liberty of
citizens to ensure an equal claim to
such liberty by all as far as possible.
New Zealand is currently in the grips
of such a minimalistic view of
society as seen by the various
government withdrawals from parts

of society that it had -earlier
regulated.

Nevertheless the principle of
neutrality would propound an

equality between religious belief
and practice and non-religious belief
and practice. Religious believers
and non-believers would be treated
as equal subjects. However, the
formal concept of equality requires
that similar individuals be treated
similarly and different individuals
treated  differently.  Religion is
differently  sitvated from non-
religious practices and accordingly,

entitled to be fully accommodated
by government and its legislation.

Before discussing some of the
reasons supporting accommodation,
the discussion will turn to outline the
difficulties faced by religious people
in society.

Difficulties
people

Stephen L Carter in his book The
Culture of Disbelief outlines how
American society is one of the most
religious nations in the world, yet, its
religion is not taken seriously.
He cites an example of society’s
attitude to religion when he says

faced by religious

One good way to end a conversa-
tion — or start an argument — is to
tell a group of well-educated
professionals that you hold a
political position (preferably a
controversial one, such as being
against abortion or pornography)
because it is required by your
understanding of God’s will. In
the unlikely event that anyone
hangs around to talk with you
about it, the chances are that you
will be challenged on the ground
that you are intent on imposing
your religious beliefs on other
people. In contemporary political
and legal culture, nothing is
worse. (S L Carter The Culture of
Disbelief 1994, 23.)

This example highlights a certain
indifference to religious beliefs as a
valid contribution to politics and
society. Stephen L Carter suggests
that society views God as a hobby
and not to be taken too seriously.
Another academic writer, Frederick
Mark Gedicks, goes further and says
that public life is hostile to religion.
(in (1992) Virginia Law Review
671.) Religious arguments are not
taken seriously in contrast to secular
ones which are. The above com-
ments are interesting in light of the
proposition that America is a religi-
ous society. Stephen L Carter quotes
a survey conducted by a national
magazine into prayer where it con-
sidered how many people prayed,
how often, why, how and for what
purpose. The survey indicated that 9
out of 10 Americans believe in God
and some 4 out of § pray regularly.
(The Culture of Disbelief, 4.) The
writer expects that if a similar
nationwide survey were conducted
in New Zealand that the results

would be far less impressive and
indicate that a much smaller propor-
tion of population believe in God, let
alone pray regularly. As the
academic writer, Paul Rishworth
states, “religion and religious belief
have a low profile in New Zealand”.
(Human Rights Act 1993 Seminar
Proceedings, 12.) Given that
American  society is ostensibly
religious and yet not willing to take
religion seriously does not augur
well for the future of religious free-
dom in New Zealand society where
there is less interest and general
practice of religious beliefs.

Recent examples in American
society of its failure to take religious
freedom seriously can be seen in the
abovementioned case of Employ-
ment  Division, Department  of
Human Resources v Smith where the
Court rejected a claim for a free
exercise exemption to the use of
peyote. The two  dismissed
employees claimed they used this
substance as part of a religious ritual
and were entitled to a free exercise
exemption. The Court was rightly
concerned that to grant an exemp-
tion may open the door to other
claims for the use of martjuana,
cocaine and such and it was society’s
job to avoid harm to individuals,
stamp out violence and criminal
activity and such. However, the use
of peyote is different from other
substances for it is not an addictive
drug and so abuse is unlikely to
increase. Interestingly enough, it
does not produce a pleasant experi-
ence and will generally leave a
severe nausea and vomiting. While
it is a hallucinogenic drug it would
clearly seem not one about which to
be concerned. Its use is probably
restricted to a religious group using
it in its ritual.

There would seem to be no
serious health or social problem that
would arise from its use yet the
Court was clearly not prepared to
entertain the possibility that a religi-
ous exemption was warranted in this
situation. One may ask why would
the Court take this view in such an
innocuous situation. It would seem
that even though the peyote use had
religious  significance, the Court
considered it irrelevant and was not
interested in protecting unusual or
“off beat” religious groups. Stephen
L Carter in response to the claim of
the first amendment as a defence
says that
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the majority scoffed at this claim,
not so much disbelieving it as
disregarding it. The fact that
peyote use had religious signific-
ance, the Court said, was irrele-
vant as long as the state law was
not an attempt to regulate religi-
ous belief ...

and went on to say “the judgment
against the native American church
however, demonstrates that the
political process will protect only the
mainstream religions not the many
smaller groups that exist at the
margins”. (The Culture of Disbelief,
128.) It is generally the unusual or
“off beat” religious groups that have
practices that do not accord with the
norms of society. Mainstream religi-
ons on the other hand, will often
have their practices built into
society’s conventions and will often
be un-noteworthy.

Another example where society
was unwilling to recognise the re-
ligious practices of a group was in
the case of Lyng v Northwest Indian
Cemetery Protective Association
where the Supreme Court in 1988,
had to consider a claim for an
exemption by a group of native
Americans who objected to a log-
ging road being constructed in a
national forest through ancient wor-
ship sites. While the Court acknowl-
edged that the logging road would
destroy the Indians’ ability to
practise their religion, the Supreme
Court . nevertheless permitted the
logging road to be constructed.

Why did the Court not consider
other options of logging so as to
preserve the worship site? Once
again, there seems to be a reluctance
to accommodate religious belief and
take it seriously. It is interesting to
note that the claims for religious
exemption in America (where very
few have succeeded) have been
made by minority and “off beat”
religious groups, rather than the
mainstream and orthodox religions.

An early New Zealand case
where a religious exemption would
have saved an employer the em-
barrassment and cost of a human
rights prosecution, was that of
Human Rights Commission v The
Eric Sides Motor Company Limited
in 1981. In this case, Mr Eric Sides,
an evangelical Christian, who owned
a Christchurch garage, advertised for
a forecourt attendant, stating that he
required “a keen Christian person”.
A Mr Robinson contacted Mr Sides

and during a telephone discussion it
was clear that Mr Robinson was not a
practising Christian and Mr Sides
advised that there was no need for
him to go in for an interview. Mr
Robinson’s mother lodged a com-
plaint with the Human Rights
Commission that Mr Sides had dis-
criminated on religious grounds by
refusing to employ Mr Robinson and
also the advertisement had been
discriminatory.

The case gained national atten-
tion and the National Party and
others expressed concern at the
interference of bureaucracy in the
operation of private enterprises. The
Prime Minister of the day, the Right
Honourable R D Muldoon, reacted
stating “the law is an ass”. (The
Press. Christchurch. 13 May 1981,
p 1.) There was a move to provide an
exemption to s [5 of the Human
Rights Act 1977 for employers of six
or fewer persons. While the pro-
posed amendment would provide for
greater flexibility and allow for
preferential treatment, it was not
done to protect religious freedom
but rather for economic reasons.
However, the bill that was brought
before Parliament did not provide a
general exemption to small firms but
was finally enacted in a more diluted
form and became known as s 15(7a).
The amendment did not provide an
exemption, per se but rather put the
onus upon the employer to show that
he or she had special circumstances
that required the duties to be carried
out in a particular manner so that
preferential treatment based on
religious grounds was necessary.
The amendment that came out of the
Eric Sides case indicates a reluct-
ance to fully accommodate religious
belief. Only if an employer can show
that the religious discrimination is a
necessary requirement to carry out
the job would the exemption be
available.

Certainly, for such religions as
the Moslem faith where the prepara-
tion of food must be carried out in a
particular way by adherence to the
[slam faith, then discrimination for
hallal slaughter would be exempt.
However, it is said that it is not a
religious requirement for a Christian
businessman to have his or her em-
ployees conduct certain rituals
before they carry out their work,
such as praying over the clutch
repairs or whatever.

This approach to religion high-

lights the lack of seriousness that the
secular community has towards
religious beliefs. For it may be that
it is not an essential ritual that one
pray over the clutch repairs before
a garage mechanic commences.
Nevertheless it may be that many
religious believers take the view
that a certain heart attitude is an
important part of their religious
practice and having an attitude of
prayer throughout the day is impor-
tant when going about one’s daily
activities. In such a case, a religious
employer may want to employ
somebody with similar religious
views. This was borne out in the
1994 decisions of The Proceedings
Commissioner v Neville Boakes
where Mr Boakes, who was an ex-
clusive Brethren church member in
Dargaville, purchased an auto elec-
trical business which provided that
the existing staff member, Mrs
Mclean was to be retained. Some-
time after having worked with her,
Mr Boakes dismissed her on the
basis that his religious beliefs did not
permit married women to work. Mr
Boakes was found to have discrim-
inated upon a prohibitive ground,
namely, marital status, and various
orders were made against him. Had
religious practices been taken more
seriously and accommodated in the
Human Rights Commission 1977,
then Mr Boakes’ religious beliefs
would have been able to be taken
notice of. It seems ironical that a
religious employer can be punished
and ordered to pay certain damages
when expressing his or her religious
belief while an employee will not
and is given an exemption.

This failure to protect certain
persons’ religious beliefs was seen
again recently when the Human
Rights Commissioner wrote to a
religious book binder advising that
he could not refuse his binding
services to another person upon
religious grounds. The book binder
had been requested to do work in
regard to blasphemous material
which he found offensive. While the
matter did not go to a hearing as the
complaint was withdrawn the
Commissioner’s view that in this
situation the Human Rights Act
would be contravened again high-
lights the lack of genuine recogni-
tion of religious beliefs in our
society. The religious book binder is
precluded from living out his Chris-
tian life in his business activities by
being required to be involved in
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certain activities (that is binding
blasphemous material) contrary to
his religious beliefs and practices.
Apparently it was irrelevant that the
same binding service could be offer-
ed elsewhere by another binder who
had no religious concerns over the
material. Why should the public
have unconditional access to the
religious book binder’s services
regardless of the impact upon him.
This results in treating the book
binder unequally with the added
insult that his religious beliefs do not
matter.

Perhaps another reason for
society’s lack of interest in accom-
modating religious practices is the
distinction between public and
private matters. This idea also
springs out of liberal political theory
where it is considered that matters of
the private life are a threat to politic-
al institutions and accordingly must
be kept within the confines of the
private. The public realm is to do
with the collective interests of
society and it is the government’s
role to serve this interest rather than
the individualistic pursuits of the
private realm.

One of the reasons for this is the
fear of anarchy. It is considered that
religious-based  exemptions  from
general laws will result in legal in-
stability and unpredictability. As one
writer has said “to protect the
exercise of conscience in all things
would effectively render every
citizen, at his own option, a law unto
himself’. However, such a criticism
of religious exemptions is ill-
founded for there have been exemp-
tions in the New Zealand Human
Rights legislation albeit limited and
this has not shown any indication of
destabilising New Zealand society.
A religious exemption will not pro-
duce anarchy in the sense of disorder
and lawlessness. Rather it enables
the religious believer the right and
freedom to obey a different law in
the matter in issue, rather than the
State law. The religious employer or
landlord is not arguing that they be a
law unto themselves but rather have
the right to obey a higher law
because of their religious beliefs.

Another reason for rejecting the
private/public distinction is that it is
not acceptable in a modern society
with a high degree of state regula-
tion which may unintentionally
impact upon religious practices. If
society is going to regulate human

behaviour it must ensure this does
not undermine fundamental
freedoms and if necessary provide
exemptions to ensure this.

One of the other concerns that is
raised regarding religious exempt-
ions is that it is a matter outside the
boundaries of normal state activity.
Religion is about spiritual and theo-
logical matters which as the writer
has stated, is a private matter. The
difficulty raised in this situation is
that religion is regarded as a subject-
ive matter not easily open to
examination and verification accord-
ing to the objective scientific prin-
ciples upon which Western society
relies. As a result religious beliefs
are marginalised and secularism
becomes the dominant approach.

The scientific approach requires
objective proof. To say that “God
requires is” or “God did it” is reject-
ed by society as being unhelpful.
However, this approach amounts to
not taking religion seriously, for
religion is important to the people
who adhere to it for it affects their
daily life. If the Human Rights Act is
predicated on the notion that every-
one should be treated equally, then
clearly, religious beliefs must be
accommodated by the Act, even
though they may be subjective and
unable to be rationalised. The
private/public  distinction can no
longer be said to be valid in the
1990s approach of equality of treat-
ment.

The reason for legislative accom-
modation
The corollary of the above discus-
sion is that accommodation is
important to protect religious
liberty. Accommodation has social
value of constitutional importance.
In this regard accommodation pro-
vides protection to religious liberty
from state interference or state in-
difference. Such accommodation
should be undertaken by the legis-
lature rather than by the Courts.
Unlike the United States, the New
Zealand Bill of Rights does not have
an anti-establishment built into its
provision. Nevertheless, it may be
possible that the New Zealand Court
would read the religious freedom
sections in the Bill of Rights as
prohibiting the establishment and
endorsement of certain religious
views by government.

While anti-establishment is not an
issue in this paper, it does provide

some insight into the idea of religi-
ous freedom. This is an assurance of
equal liberty to practise one’s
religion. Accordingly, the state must
treat all religious persons with equal
respect. However, the Human
Rights Act narrow exceptions such
as s 28(3) indicate a disregard for the
religious liberties of employers and
landlords. Thus, in the writer’s view,
a further accommodation must be
made in the Human Rights Act to
protect the religious liberty of
employers and landlords.

A complaint that could be direc-
ted at legislative accommodation for
landlords and employers is that it
may result in a form of discrimina-
tion that is undesirable. That is,
religious landlords who are offended
by couples living together outside of
marriage or same sex couples living
together may refuse to let or rent
their flat or unit to such people.
However why should such discrim-
ination be a problem in the context
of religious landlords who are of-
fended by such behaviour. Why
should such landlords have to choose
between honouring a law that pro-
hibits discrimination and abandoning
his or her religious beliefs that find
such behaviour sinful. Society has
traditionally not given any recogni-
tion to unmarried couples whether of
the same sex or opposite sex. For
example unmarried couples do not
have the same rights of equal
property division on separation.
Similarly unmarried couples are
viewed differently for the purpose
of the welfare benefits. Another
area readily noted is that unmarried
couples do not have the same rights
for adoption of children as married
couples do and so on. This idea that
society has not intended to protect
unmarried couples was discussed in
the American cases of Evelyn Smith
v Fair Employment and Housing
Commission; State v French and AG
v Desilets mentioned above. In the
Evelyn Smith case and the Desilets
cases it was stated that the protection
of unmarried couples was ranked as
very low. The state’s interest lay in
promoting the marriage relationship.
In the case of French a statute pro-
hibiting fornication was still in force
and the Court seized this as an in-
dication that there was no intention
to give unmarried couples equal
status with married couples in the
area of discrimination.

While New Zealand’s law pro-
hibiting fornication was abandoned

12

NEW ZEALAND LAW JOURNAL - MARCH 1996




HUMAN RIGHTS

some time ago the law still treats
unmarried couples differently from
married couples in such matters as
property, benefits, adoption and so
on. This may continue until 31
December 1999 when s 151 of the
Human Rights Act shall be deemed
repealed. At such time all such dis-
crimination  against  unmarried
couples will be unlawful. In the
meantime this remains a germ of an
argument in regard to support for
religious accommodation in the Act.
While the American cases have no
direct part to play in the New Zea-
land judicial system they do lend
moral weight to providing protection
for  religious  landlords  and
employers. The long history of deal-
ing with religious freedom in the
United States will give significance
to such cases for the New Zealand
judiciary.

Another ground of objection that
may be raised to legislative accom-
modation of religious practices and
beliefs is that it may open a flood-
gate of discriminatory behaviour
claiming exemption. However this
is most unlikely in a country like
New Zealand where religion is a
minority practice. For as it was stated
in the Evelyn Smith case there is no
evidence to indicate landlords will
suddenly  experience religious
conversions in order to obtain the
exemption. (Evelyn Smith v Fair
Employment and Housing Commis-
sion 1994 Cal App Lexis 517 at 17.)
This can clearly be guarded against
by the accommodation containing an
objective test to be applied when the
exemption is claimed.

A powerful reason to accom-
modate  religious  beliefs  of
employers and landlords, is based
on the special status of religion.
The government can accommodate
religion providing that it does not
establish one particular religion
above all others. The concept of
special status torns on the idea
that religious practices and beliefs
are unlike other beliefs and prac-
tices. Michael W McConnell puts it
cogently when he said

By contrast, religious claims — if
true — ate prior to and of greater
dignity in the claims of the state.
If there is a God, his authority
necessarily . transcends the au-
thority of nations; that, in part, is
what we mean by “God” for the
state to maintain that its authority
is in all matters supreme, would

be to deny the possibility that a
transcendent  authority  could
exist. Religious claims thus differ
from secular moral claims both
because the State is constitution-
ally disabled from disputing the
truth of the religious claim and
because it cannot categorically
deny the authority on which such
a claim rests. (1985 The Supreme
Court Review 1, 15.)

The state is unable to challenge such
beliefs and viewpoints. In general, it
is impossible to logically dispute
with a person who says “God told me
to do it”. A liberal state as discussed
above 1s based on the notion of
neutrality and so has no basis to
refute religious claims and must
accommodate them.

The Honourable Geoff Bray-
brooke argued for the principle of
secular respect for religion when he
stated in parliamentary debate over
the Human Rights Bill 1993 that

there are people in our communi-
ty who have very, very sincere
religious views and convictions
They believe passionately
that homosexuality is a sin. ... |
respect the rights of employers,
based on sincere religious convic-
tions to say whether or not they
should employ or have a person. |
use the word “sincere”. It is not to
be used by indiscriminate
employers as an easy way of get-
ting rid of somebody whom they
do not particularly like .... The
last thing that we in this Parlia-
ment want to do is to make people
go to jail for strongly held religi-
ous beliefs. (NZ Parliamentary
Debates ,27-7-1993, p 16934.)

Accommodation would need to ex-
tend beyond religious duty to
include also religiously motivated
conduct. This will be controversial
but as stated above religion is im-
portant to a religious person and
extends beyond mere ritual to the
person’s lifestyle.

It may be contended that when a
religious person enters the market-
place and engages in business for
profit then he or she must do so on
the same terms as everyone else. To
allow an exemption for religious
landlords and employers would give
them an advantage. But would it?
Even so this misses the point that
religion is different and worth
accommodating. In a prosperous

modern society where housing and
work is plentiful the cost to society
of religious accommodation will be
minimal and worth permitting even
for some slight inconvenience or
cost to the non-religious as in the
Boakes case where Mrs McLean
found it hard to find another job in
the small provincial town of Darga-
ville. However why should an em-
ployer have to compromise his or
her religious practices because of
poor employment prospects. Surely
the essence of a truly democratic
society is all citizens should share in
the cost of this principle. The
marketplace objection is in the
writer’s view of little merit.

It is submitted that accommoda-
tion of religious employers and
landlords is an affirmative action.
One problem for minority religious
groups is they do not have the polit-
ical clout in politics to bring about
the rectification of discrimination
against themselves. A truly demo-
cratic society will want to ensure
everyone’s interests are protected,
even the religious minority. Affirm-
ative action in this situation is to lift a
burden from a group that is hit harder
by legislation than other sections of
the community.

Failure to accommodate can stig-
matise  religious individuals or
groups. For instance, a religious
employer as in the case of Boakes
who is compelled to employ a
married woman may result in the
employer’s  co-believers  stigma-
tising him as “fallen” and be caused
to be held in lower esteem by his
co-believers. Being required to
obey the law and not discriminate
against a married woman will be
anathema and offensive to such a
person’s religious conscience. The
burden upon the employer necessi-
tates affirmative action. Accom-
modation 1n this instance, does not
act with the purpose of advancing
religion but rather of accommodat-
ing religious beliefs that would
otherwise be burdened by the law.

Also it is of concern that the
Commission in the Boakes case
would order him to provide Mrs
McLean with an apology. Did the
Commission go too far in making
this order? The writer submits that
the Commission was wrong to do
this for it makes Mr Boakes an
instrument of state conformity and
infringed his rights of free speech
under the Bill of Rights.
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Surely the essence of the
freedoms in the Bill of Rights is the
notion “that an individual should be
free to believe as he will, and that in
a free society one’s beliefs should
be shaped by his mind and his con-
science rather than coerced by the
state”. (Evelyn Smith v Fair Employ-
ment and Housing Commission 1994
Cal App Lexis 517 at 10.) It is state
tyranny to require Mr Boakes to
apologise for his behaviour when he
did it in reliance on his religious
beliefs and practice. To be ordered
to apologise for something that is
offensive to one’s religious belief
smacks of a totalitarian mentality
that requires conformity rather than
accommodating difference.

For the Commission to impose an
obligation of a written apology on
Mr Boakes indicates its indifference
to the fundamental rights of religion
and free speech in the Bill of Rights.
This highlights a need for a clear
exemption that the Human Rights
Commission will be bound to apply.
Not to include accommodation for
religious beliefs and practices will
allow the Commission to ignore the
mandate of the Bill of Rights. As the
Hon J K McKay stated in parliament-
ary debate in 1981 “one criticism of
the way in which the Human Rights
Commission works at the moment, is
that it tends to carry out its task far
too much by the book”. (NZ Parlia-
mentary Debates . 28-8-1981
p 3034.) This observation will in the
writer’s view still hold today.

Government  entanglement by
advancing religion

It is submitted that in part a govern-
ment must become “entangled” with
religion. This is contrary to the
secular purpose approach of the
Lemon Test (Lemon v Kurtzman 403
US (602 1971)). The writer contends
that the Lemon Test should not be
applied in New Zealand because the
protection of the right to freedom of
religion is about advancing religion
contrary to the thrust of the Lemon
Test. The Lemon Test appears to
devalue the seriousness of religious
practices and beliefs. The first limb
which requires a secular legislative
purpose can undermine religious
practices when the predominant
secular culture has practices which
have religious significance to a
religious group. In such a case, the
state’s due regard for the religious
group should result in accommoda-

tion to take into account the religious
needs of the group. For example, it
cannot be a religious establishment
in industrial law for the hard hat rule
to be waived in respect for the religi-
ous dress of Sikh workers.

The second limb of the Lemon
Test does not acknowledge that
accommodating religious freedom
does not amount to advancing a
particular religion. There is a dis-
tinction between advancing religi-
ous freedom and advancing religion
per so.

The third limb of the LLemon Test
which prohibits excessive entangle-
ment of government with religion is
inadequate. A government that is
protecting the right to religious free-
dom cannot be indifferent to religion
and must to some extent become
entangled and involved in the
practice of religion by making
accommodation. Just what “excess-
ive” entanglement means will be
relevant here and is likely to prohibit
accommodation of religion. Accord-
ingly, it is the writer’s view that the
Lemon Test is an unsatisfactory
approach and if it were to be adopted
in New Zealand, it would stand in
the way of any formal effort to
accommodate religious groups. It is
submitted that it is unlikely to be
followed as the New Zealand Bill of
Rights does not have an overt anti-
establishment clause.

Legislative capture

The thrust of this paper is that
accommodation of religious belief is
necessary and should be undertaken
by the legislature rather than by
Courts where it would only occur on
a one to one basis and at consider-
able cost to the parties concerned.
However, objections can be raised to
accommodation being the responsi-
bility of the legislature. One such
objection is the danger that legis-
lature is open to capture. This is
especially a concern in the United
States where there are large lobby
groups. One notes the recent rise of
the formidable conservative Chris-
tian coalition under the leadership of
Ralph Reed which was recently
noted in Time Magazine, May 15th,
1995, where it said:

Its 1.6 million active supporters
and $25M annual budget, up from
500,000 activists and a $14.8M
budget just 2 years ago, holds a
virtual veto on the Republican

President and will exert an extra-
ordinary influence over who will
occupy the Oval Office beginning
of 1997. In fact, Reed’s success
represents the most thorough
penetration of the secular world
of American politics by an essen-
tially religious organisation in this
century, (Time  International,
May 15, 1995, No 19, p 22.)

The influence of mainstream religi-
ons could result in concessions being
made to them and in addition could
adversely affect the minority and
“off beat” religious groups. Since
New Zealand does not have the
same powerful lobbying groups as
exist in the United States this
concern is not great. However this
may change with the introduction of
MMP. Certainly MMP will colour
the situation.

Nevertheless, in response it is
suggested that this need not be a
concern for the legislature is in a
better position to evaluate the prac-
ticality providing for accommoda-
tion of religious beliefs than are the
Courts. In addition, the legislature is
accountable for the effect of religi-
ous accommodation. While main-
stream and influential religious
groups will fare better in the political
environment than minority religious
groups in seeking exemptions, this
need not be detrimental where the
requirement of heightened scrutiny
is required for legislative acts that
burden religious beliefs. This will be
covered in the discussion below on
the form of accommodation to be
incorporated in the Human Rights
Act.

In passing, one can only raise the
question whether the s 97 of the
Human Rights Act 1993 “genuine
justification” to an otherwise unlaw-
ful act moves the burden to the state
to show a compelling interest why
the act was unlawful. This would be
of assistance to religious persons
claiming a s 15 Bill of Rights free-
dom. However as discussed above
the benefit to the religious will
depend upon what is meant by the
words “genuine justification”. Ex-
plication of the term is required by
either a further amendment to the
Human Rights Act or accordingly,
judicial interpretation. The writer
does not consider the outcome will
be favourable to the religious
members in the community.

If the legislature is going to
accommodate religious beliefs, the
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question arises what sort of exempt-
ion and on what basis is this to occur.

An accommodation provision

It is the writer’s submission that the
provisions  for  accommodating
religious beliefs should be broad and
if there is any doubt then the accom-
modation should be over-inclusive
rather than the converse. The
academic  writer, Frederick M
Gedicks states that:

One could argue with equal plaus-
ibility that we should grant
exemptions even to the undeserv-
ing ... these kinds of overbroad
constitutional rules preserve that
the values of the rules are so
important that it is worth the risk
of protecting some undeserving
people precisely to ensure that
deserving people are never
denied protection. There is a cost
to this, to be sure, but it is not the
breakdown of political order into
violence and chaos. Indeed, the
choice is not between order and
chaos, but between different
conceptions of order. ((1992)
Virginia Law Review 671, 692-
693.)

The writer’s proposed form of ac-
commodation to be included in the
Human Rights Act for religious
employers and landlords is modelled
on the exemptions from statutes in
the United States and also the United
States Religious Freedom Restora-
tion Act 1993. In the case of State v
French 1990 a four-part test was
discussed. The elements of the test
were, (1) whether the objective

religious belief is sincerely held, (2)
whether the state regulation burdens
the exercise of this religious belief,
(3) whether the state interest in this
regulation is overriding or compel-
ling and (4) whether the state regula-
tion uses the least restrictive means.
It would seem that an accommoda-
tion based on aspects of this
test would serve to recognise the
seriousness of religious beliefs. A
New Zealand exemption could be
drafted as follows:

Nothing in Part 2 of the Human
Rights Act shall apply to a person
who holds a sincere religious
belief, where that part of the Act
shall burden the exercise of the
religious  belief, unless the
Proceedings Commissioner shall
show that there is a compelling
reason to disregard the burden
placed upon a person’s religious
beliefs and the burden is in the
least restrictive form possible to
meet the compelling reason for it

While the proposed exemption is
very wide, it accords with the
writer’s argument that society
should take religious beliefs and
practices seriously and not in any

way attempt to limit them either
directly or indirectly.

Conclusion

This paper has analysed the applica-
tion of religious freedom in the New
Zealand Bill of Rights to the Human
Rights Act. It has been the writer’s
contention that religious beliefs are

not going to be fully protected under
the New Zealand Bill of Rights
where it conflicts with other statutes,
in this case the Human Rights Act.
Accordingly, a general exemption
should be included in the Human
Rights Act to avoid marginalising
religious persons. The discussion
has been partly speculative in
nature. Protection of religious belief
is in its infancy and undeveloped in
New Zealand. Accordingly it was

necessary to look at an overseas
jurisdiction, namely, the United
States where they have a long

history regarding the constitutional
protection of religious beliefs. It was
noticed that religious beliefs would
be exempt from neutral, generally
applicable laws in some instances.
However the judiciary exhibited
considerable ambivalence to pro-
viding an exemption to protect
religiously motivated behaviour and
this resulted in the passing of the
Religious Freedom Restoration Act
1993. In a similar vein the writer has
argued that the New Zealand judici-
ary is unlikely adequately to protect
religiously  motivated  behaviour
under the Bill of Rights Act when it
clashes with the Human Rights Act
and accordingly a provision should
be included in the Human Rights Act
providing an exemption for religi-
ously motivated behaviour. a

1 Steinberg D E. Religious Exemptions as
Affirmative Action (1991) Emory Law
Journal 77, 128.

continued from p 105

3 For more detailed comment on that
case, and others, see F Bates, “Domestic
Violence and Children — Some New Dev-
elopments” (1995) 10(4) Aust Family
Lawyer 24.

Above n 2.

For a view of the influence of this

Convention in Australian law, where it

had been notified, but not formally in-

corporated into municipal law, see the
decision of the High Court of Australia in

Minister  for Immigration and Ethnic

Affairs v Teoh (1995) 128 ALR 353.

6 See, for example G Ochiltree and P R
Amato, The Child’s Eye View of Family
Life (1985).

7 F Bates, “Child Sexual Abuse and the
Fact-Finding Process — Some Thoughts
on Recent Developments” (1994) 1 Can-
berra L R 181 at 186ff.

TS

8 See D A Wolfe, L Zak, S Wilson and P G
Jafte, “Child Witnesses to Violence
between  Parents: Critical Issues in
Behavioural  and  Social  Adjustment”
(1986) 14(1) Journal of Abnormal
Psychology 95.

9 P G Jaffe, D A Wolfe, S K Wilson,
Children of Battered Women (1990) at 40.

10 E Hilberman and K Munson “Sixty Bat-
tered Women" (1978) 2 Victimology 460.

Il F Bates, “Psychiatric Evidence of Charac-
ter”  (1976) 5 Anglo-American Law
Review 99 ar 103,

12 For a history of this presumption see F
Bates, “The Changing Position of the
Mother in Custody Cases: Some Com-
parative Developments” (1976) 6 Family
Law 125.

“13 For detailed comment on this case, see F

Bates, “Access Where Allegations of
Child Sexual Assault Are Made: Who Are
We Protecting and From What?” (1994)
13 U Tus LR 237.

14 These were, in the Judge’s own words,

(a) That there was an unacceptable level
of violence in the relationship
between her parents.

(b) That she must have been aware of
that violence, to some extent at least:

(c) That she herself has been exposed to
her father’s anger;

(d) That there is a lack of recognition by
the father of the violence.

15 See, for example, B James and C Gibson,
“Supervising Visits Between Parent and
Child“ (1991) 29 Family and Conciliation
Court Review 73.

16 J L Caldwell, “Disputes on Child Access:
Judicial Decisions in New Zealand”
(1990) 4 Canterbury LR 246 at 253.

17 In addition, Judge von Dadelszen, at 671,
reserved access to the paternal grand-
mother on the condition that the father not
be present when access was taking place.

NEW ZEALAND LAW JOURNAL - MARCH 1996

115




TREATY OF WAITANGI

A theory for a more coherent
approach to eliciting the
meaning of the principles of the
Treaty of Waitangi

By Jeremy James McGuire, Barrister and Solicitor of the High Court of New
Zealand, Lower Hutt

This short article is a further continuation of my assault on the underlying implicit logic, and
methodology, presumably accompanying the elucidation of the meaning of the principles of the
Treaty of Waitangi ([1995] NZLJ 168, [1996] NZLJ 28). I declare bluntly my interests from the
outset. At the risk of sustaining extreme soczal opprobrium I largely disagree with the current
approach taken by the Court of Appeal,' especially, and academics and politicians to a lesser
extent, 1o the meaning of the social, political and legal significance of the Treaty. I feel that the
current approach, which is rapidly attaining the status of conventional wisdom, is arguably both
misplaced and cavalier. I am very concerned about the validity of some of the purportedly
enlightened social commentary, political policy and apparently “just” case law on the principles
of the Treaty. I question whether the necessary preceding dialectic has been canvassed and the
legitimacy of all potential political and legal options thoroughly considered before decisions have
been made. In my opinion, for the most part well-meaning*® but arguably misdirected case law,
political policy and general commentary is currently being developed. Further, any continuation
of this trend should be discouraged until some of the fundamental, hitherto ignored, debate on the
merits of the underlying principles in justification of the new rubric has been thoroughly
addressed.’®

The focus and theme of this article is a general consideration of the current approach to the
determination of the meaning of the principles of the Treaty of Waitangi. 1 am particularly
interested in the role of the Courts in the development of these principles. Such questions that
include whether the participation of the Court is appropriate, whether Courts make the right
decisions and what reception and effect do judgments have on the formation of broader principles
and policy on the principles of the Treaty of Waitangi will be briefly considered in this article.

Discourse and the Treaty of
Waitangi

The term *“discourse” has assumed
an increasingly popular usage in the
literature and general discussion on
the meaning of the principles of the
Treaty of Waitangi. A very brief, and
probably simplistic, explanation of
the concept of discourse is offered
here.

Habermas says that discourse
serves the justification of problem-
atic claims to validity of opinions and
norms. Discourse is a specialised
form of communication that focuses
on the search for arguments and
which attempts to offer justifications
for the agent’s opinion and beliefs.
As a method, discourse guarantees
the possibility of attaining a con-

sensus discursively by which the
consensus itself might then be
subsequently recognised as rational
(J Habermas, Theory and Practice,
1974, pp 18-19).

The key element to discourse is
the search for justification. Theoret-
ically the logical step involved in
justifying the formation of some
posited rule, making of a decision or
completion of some action depends
upon deductive reasoning. A rule,
decision or action is justified if and
only if the specific rule or particular
decision or action conforms to a
wider underlying principle or
general law. Rules, decisions or
actions that are inconsistent with
some underlying abstract principle
are unjustified because they are

logically invalid. If any rule, de-
cision or action violates the “prin-
ciple of validity” then it is wrong.
Legal discourse is a subset of
general discourse but is, in ways, a
marked exception to it. Legal dis-
course is a rhetorical genre that
consists of a language of power. It
employs a specialised text that is
intentionally directed at the pursuit
of control over meaning and which is
utilised as an instrument and expres-
sion of domination. Legal language
and legal discourse is the idiom by
which interests and claims are en-
forced ultimately as rights. Arguably
the vocabulary and application of
legal discourse is an inevitable in-
cident of the adversarial method of
dispute resolution. Consequently,
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the principles governing general
discourse must be adjusted to reflect
the more technical, specialised and
self-interested motivations of legal
discourse. Legal jargon and legalese
— notably antiquated Latin words and
phrases — may be used by lawyers as
a means of intimidating non-lawyers
and of persuading decision-makers
of the validity or merits of claims and
actions. Thus, unlike the province of
logic, legal discourse is not necessa-
rily concerned with the revelation of
the truth. Its main, perhaps only,
function is to persuade. (In fact, legal
discourse is more precisely called
eristic reasoning.)

Historical injustice and the Treaty
of Waitangi

Should historical accounts of per-
ceived injustices perpetrated on
Maori have any persuasive influence
on the formation of modern Treaty
policy and the resolution of Treaty-
related disputes? History is essen-
tially a descriptive discourse which
may incidentally have a normative
function. Perhaps the most important
function of history is its educative
value: an awareness of former mis-
takes and injustices may provide the
enlightenment necessary to avoid
repetition. However, it is a moot
issue whether historical material is
vitally relevant to the resolution of
contemporary political and legal
issues. The primary, importance of
history depends upon the factual
context within which it is used. If
similar social conditions obtain then
historical accounts may be of more
relevance. If the social context
has significantly evolved, that is
changed, since the days the reliant
history was made then the converse
conclusion would hold.

Arguably the current New Zea-
land social, political and economic
environment is entitely different to
those conditions that prevailed
before, say, 1939. Consequently, it
is suggested that care should be
exercised when historical reasons
are cited as grounds in support of
claims made pursuant to the prin-
ciples of the Treaty of Waitangi.

Further, it is argued that the onus
of proving the relevance of this
historical evidence as the grounds
for the assertion of current interests
and claims should be reposed on
those who rely upon it to justify such
interests and claims. Thus, perhaps

claimants should be required to
convince their opponents that the
cited historical injustices are un-
attenuated by time and that they are
still valid. This would effectively
mean, of course, proving that the
historical social and political con-
ditions are indistinguishable from
contemporary social and political
conditions. It is suggested, without
further elaboration, that this might
be very difficult to prove. If so, the
substance of any interest or claim
arising from the principles of the
Treaty of Waitangi that significantly
relies upon historical fact must be
subject to intense scrutiny. In final
comment [ affirm my belief in the
broad proposition that history is
contextually defined. The reality of
life is that human society is dynamic
and always changing. Therefore his-
tory should not be permitted to
dictate the outcome of current
disputes and to determine the sub-
stance of Treaty of Waitangi policy.

Precedents and the emerging
discourse on the principles of the
treaty

Much of the discourse on the Treaty
of Waitangi, whether expressed in
the general literature, law review
articles, public policy or within the
growing body of case law tends to
dwell on the analysis of case law
precedents. Case law propositions
are cited in support of general prin-
ciples about the principles of the
Treaty of Waitangi. Normally this
practice would pass without com-
ment. Judges cite precedents in their
judgments and all law review ar-
ticles and legal textbooks consist of
an analysis of case law. However,
arguably this is an unsatisfactory
method of constructing an emerging
discourse on the meaning of the
principles of the Treaty of Waitangi.
There are at least two objections to
this quasi-discursive approach, one
of which is largely methodological
and the other logical.

First, the discourse on the prin-
ciples of the Treaty of Waitangi
presumes that the underlying case
law propositions are correct. Thus,
according to my reading, much of the
discourse seems to consist of the
recitation and limited evaluation of
the cases in a continuous narrative. If
there is disagreement over the
decisions reached in the cases then,
by implication, any literature that

relies upon this material must also be
challenged. Second, incorrect case
law assumptions and presumptions
are infiltrating the general and im-
pliedly accepted literature on the
Treaty of Waitangi. Arguably, there-
fore, contestable or incorrect ration-
ale employed in the resolution of
case law is escaping evaluation and
potential analytical censure and is,
instead, establishing itself as the
conventional wisdom on the subject.

In legal theory there are two com-
peting approaches to the nature of
law and adjudication. First, there is
the Social Thesis. This thesis holds
that law is a social fact or construct
which depends upon underlying
social relations for its existence and
validity. Thus legal relations directly
reflect social relations because they
institutionalise those social relations
that are accepted by officials as
essential for the survival and in-
tegrity of society.

In contrast, the Normativity
Thesis holds that law is a form
of practical reasoning. Under this
analysis law has a more prescriptive
and directive function. Law consists
of rules and principles that have
been established by controlling
officials. Theoretically these rules
and principles should reasonably
conform to social expectations and
demands. It is trite reflection that the
failure of any legal system to satisfy
the generally accepted requirements
of society in a democratic body-
politic invites the prospect of civil
disobedience. Positive law tends to
dominate  conservative  societies
with a strong interventionist govern-
ment (a la New Zealand society
under Muldoonism?). Under these
conditions the law tends to be more
restrictive about the scope and sub-
stance of personal liberties.

These two doctrines have direct
relevance to the preceding discuss-
ion on the New Zealand Court of
Appeal’s approach to the meaning of
the Treaty of Waitangi. Which theory
is the New Zealand Court of Appeal,
in particular, using to resolve Treaty-
related disputes? Presumably it can-
not be the Social Thesis. If so, it
seems that there are many un-
answered issues facing this Court for
future examination and explanation.
Just how great is the demand of the
“ordinary person” for changes to the
meaning of the status of the Treaty of
Waitangi? Does the Court know and,
if so, how so? It is suggested that
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judicial suppositions are inadequate
proofs of any such demands. It is
further suggested that reliance upon
arguably distorted and self-interest-
ed advice of “experts” such as
general academics and academic
historians is insufficient persuasive
grounds for change. It is suggested
that the voice of the people, how-
ever measured, must determine how
the Treaty should be treated. If the
general, discursive, consensus is
that this country is not yet ready for
radical change then this view must
prevail despite the personally differ-
ent views of the Court of Appeal
Judges. Arguably this is the essence
of good judgment.

The Normativity Thesis also
poses problems to the Court of
Appeal. It seems to me that the
Judges are undertaking a leading and
innovative role in changing the law
in this area: the establishment of the
“partnership principle” is a classic
example of this general proposition.
(New Zealand Maori Council v
Attorney-General  [1987]1 NZLR
641, 651.) The obvious question,
however, is what justification is
there for this radical development? 1
doubt whether it was public demand
or social expectation, especially
given that this case was decided in
1987. There is not any local or
overseas precedent for any such
principle as far as this author is
aware. Thus, arguably this judgment
was a well-intended knee-jerk re-
action to a very uncomfortable
dispute.

It would be unfair to leave the
discussion here. In defence of the
Court of Appeal it might be suggest-
ed that it was forced to make a de-
cision by the Crown’s apparent
failure to fully emphasise a fund-
amentally important principle of
public law: that serious disputes
potentially  importing  collective
interests should be deferred to the
legislature. Thus, faced with the
dilemma of having to reach some
decision the Court (probably rightly
in the circumstances) chose the
partnership fiction. Thus any critic-
ism, if appropriate, should arguably
be directed at the Crown for litigat-
ing this issue in the first place
and for subsequently failing to
argue jurisdictional issues during the
hearing.

There is a second, related, reason
for why the growing literature on the
meaning of the principles of the

Treaty of Waitangi should be viewed
with caution. As mentioned, this
narrative seems to depend upon the
reasoning of the cases, especially
the leading cases of the New Zea-
land Court of Appeal. Textbook
principles tend to be derived from
case law propositions, such proposi-
tions that are increasingly treated as
infallible and forming conventional
wisdom. In contrast, this present art-
icle maintains that the decisions
themselves should be questioned.
Also, by implication, the analysis of
the precedents, such as it is, should
also be examined on logical grounds.
If it is true that public policy, text-
books, law reviews and general
commentaries on the Treaty are
largely reliant both upon case law
propositions and the findings of the
Waitangi Tribunal then arguably the
following logical faux pas is being
committed.

A purportedly deductive argu-
ment where the premises and con-
clusion are indistinguishable is
called a petitio principii. (The
term literally means “begging the
question”.) It is not a valid and true
argument by definition because the
conclusions are not inferred. Rather,
the conclusion is determined by the
carefully selected premises. If the
premises themselves are changed
then a different conclusion may
follow. Therefore, perhaps the
biggest issue concerning the mean-
ing of the principles of the Treaty of
Waitangi is the issue of reaching
consensus about the correct major
and minor premises that should be
used in any subsequent dialectic.” In
summary, my criticism of the current
approach in the general legal litera-
ture and by policy advisers is that
case law propositions and the
Reports of the Waitangi Tribunal are
accepted with little or no comment
about their significance to resolving
current disagreements. Thus they
are beginning to enjoy an axiomatic
status which they may not necessa-
rily deserve.

The authors of the “new wave”
liberal  (and  possibly  wrong)
approach to the meaning of the
principles of the Treaty of Waitangi
appear to accept freely the validity
of existing principles and con-
clusions. After determining these
existing principles, and accepting
them as axiomatically just, they are
employed as reasons for forming
new and broader principles and

conclusions on the Treaty. Typically,
for example, the Waitangi Tribunal
may accept the historical findings
of expert historians as evidence
that the Crown or some private
individual or agent, such as the New
Zealand Company, commitied some
specific wrong to some specific
Maori. The current government,
with a sympathetic record toward
historical Maori grievances, might
then use this information as a reason
to pay compensation and/or return
the land or other property right to the
current descendants of the Maori to
whom the original wrong was com-
mitted. T would respectfully submit
that this “nodding donkey” mentality
should be stopped immediately.

The government (and Courts) are
unquestionably attempting to
resolve extremely difficult and
sensitive issues as justly as possible.
It is respectfully suggested, how-
ever, that their approach to these
issues is problematic. The pre-
sumption of the validity of historical
evidence, upon which much of the
changes in interpretation to the
status and meaning of the principles
of the Treaty appears to rely, has yet
to be fully analysed and evaluated.
Who now are the victims of historic-
al injustices? Conversely, who now
are the villains who are accountable
for perpetrating such historical in-
justices? Why, for example, should
current taxpayers be held financially
responsible for subsidising a fiscal
envelope offered in full and final
compensation for damages that argu-
ably happened in previous generat-
ions? If the current generation of
taxpayers must bear the financial
responsibility of righting historical
injustices via the fiscal envelope
then future taxpayers will be sub-
sidised by this sacrifice. Effectively,
then, this generation of taxpayers
may be held vicariously responsible
for the unjust actions of former
generations of non-Maori for the
ultimate benefit of future genera-
tions of taxpayers. Is this a correct,
just and, indeed rational, policy?

Which forum: the Court of Appeal
or the Legislature?

(i) First principles

Although instituted political policy
and case law contribute to social
control and regulation, both are
distinct entities. The role and charac-
ter of political action is collective
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and public, rather than individual,
and it is at least partly deliberate and
intentional. Politics has been charac-
terised as the medium through which
norms are actively enforced and the
potential of deliberate, active and
collective innovation or imposition
of social patterns may be instituted.
In a complex democratic society
political discourse, advocating the
pursuit of some specified political
policy, implies both a plurality of
competing legitimate ends of human
existence and a kind of authority or
organisation. Voters have an (ad-
mittedly limited) opportunity to
choose the preferred political policy
by supporting the individuals and
political party who champion it (H
Pitkin, Wittgenstein and Justice,
1972, pp 210-6). Legislation is the
manifestation of political policy.
Under the current political regime
the type and the substance of en-
acted legislation reflects the aims
and policies of the government in
power. Whether this stays the same
under MMP remains to be seen.
Judgments, or case law, have a
different pedigree to legislation.
Although case law, like legislation,
is prescriptive it is formed in the
Courts. Judgments are the institut-
ional resolution of disputes between

interacting agents. They form the
constituent part of the doctrine of
precedent. Case law is a source of
law because the Courts form one of
the three agents of government:
judicial decisions are state sanction-
ed and even the decisions of the
Disputes Tribunal ultimately may be
enforced through the issuing of the
appropriate warrant. Thus case law is
prescriptive and it also contributes to
social control and regulation.

(ii) Functional comparison

A personal thesis, which I am cur-
rently developing, is that the Courts
and Parliament have distinct and
separate roles for making and devel-
oping the law. Parliament, through
legislation, serves the political
agenda of its MPs. Parliament is the
forum where legislation is enacted
that affects and shapes the broad
social, economic and political
parameters that govern group social
interaction. It is in Parliament that
the general conditions for group
coherence and coordination is esta-
blished qua public and political
policy. Ideally such policy should be
representative of the generally held

expectations and demands of society
in a democratic society. Theoretic-
ally Members of Parliament depend
upon electoral support for their
continued political survival. It must
be noted, however and in contrast,
that it has been well documented
that theory does not necessarily
equate with political reality. Some,
usually wealthy, pressure groups
wield far more power and influence
over politicians than does the
“ordinary  (unorganised) person”.
This has been, of course, one of the
chief criticisms of the Marxists: in
their view the powerful, enfranch-
ised politically elite, such as the
Business Round Table, have an un-
justified influence on New Zealand
laws.® The argument is that such
undue influence is undemocratic
because it does not necessarily
correspond to nor reflect the general
consensus of the community.

In contrast, it is suggested that
case law has a totally different
pedigree and function compared to
legislation. Case law 1is derived
solely from dispute resolution. Thus
it is both fact-dependent and fortui-
tous as it largely depends upon the
decisions of the interacting parties to
litigate. Strict rules of evidence and
procedure limit the availability of
evidence available to Judges and
also defines the 1issues. Eristic
reasoning, as previously noted, also
reduces the ability of Judges to
expound general principles for regu-
lating and controlling future social

interaction.” The nature of the
adversarial  system of dispute-
resolution is to win cases and not
necessarily to reveal the strict truth,
It is well known that oratory and
persuasive  communication  tech-
niques are essential features of
successful barristers. The art of good
Court room presence and general
litigation skills is the ability to place
selective emphasis on advantageous
precedents, to favourably interpret
ambiguous precedents and to dis-
miss and/or distinguish damaging
precedents. For a lucid and useful
account of legal reasoning tech-
niques the reader is referred to
N MacCormick, Legal Reasoning
and Legal Theory (1978).

In summary, it is respectfully
suggested that there are several
objections to the development of the
principles of the Treaty of Waitangi
by the Court of Appeal. Essentially,
it is potentially unconstitutional.

Court of Appeal judgments do not
necessarily reflect the general
consensus of the community. This
point is particularly salutary given
the function of Courts generally
to resolve disputes and also the
specialised techniques utilised in the
Courts to persuade Judges of the
merits of counsel’s arguments, as
discussed. Thus the Court of Appeal
is making law that affects the broad
parameters of social and political
interaction, or collective interests, in
a manner that may not necessarily
reflect the general consensus of the
community.” The Court of Appeal
has neither the resources nor the
constitutional status to attempt to
address and resolve such compiex
issues. Consequently, given these
limitations, it is strongly advocated
that all Treaty-related disputes
should be deferred to the (theoretic-
ally) more democratic forum of
Parliament for consideration and
deliberation.

The general position supported
by this writer has already been clas-
sically formulated by Mason J in the
Australian  High  Court  (Srate
Government  Insurance  Commis-
sioner v Trigwell And Other (1978)
142 CLR 617, 633-4):

I do not doubt that there are some
cases in which an ultimate court
of appeal can and should vary or
modify what has been thought to
be a settled rule or principle of
the common law on the ground
that it is ill-adapted to modern
circumstances. If it should
emerge that a specific common
law rule was based on the exist-
ence of particular conditions or
circumstances, whether social or
economic, and that they have
undergone a radical change, then
in a simple or clear case the court
may be justified in moulding the
rule to meet the new conditions
and circumstances. But there are
powerful reasons why the court
should be reluctant to engage in
such an exercise. The court is
neither a legislature nor a law re-
form agency. Its responsibility is
to decide cases by applying the
law to the facts as found. The
court’s facilities, techniques and
procedures are adapted to that
responsibility; they are not adapt-
ed to legislative functions or to
law reform activities. The court
does not, and cannot, carry out
investigations or enquiries with a
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view to ascertaining whether
particular common law rules are
working well, whether they are
adjusted to the needs of the
community and whether they
command popular assent. Nor can
the court call for, and examine,
submissions from groups and
individuals who may be vitally
interested in the making of
changes to the law. In short, the
court cannot, and does not, en-
gage in the wide-ranging inquir-
ies and assessments which are
made by governments and law re-
form agencies as a desirable, if
not essential, preliminary to the
enactment of legislation by an
elected legislature.

These  considerations  must
deter a court from departing too
readily from a settled rule of the
common law and from replacing it
with a new rule.

I do not agree entirely with this
quote. I feel that it should be quali-
fied by the brief comment that this
judicial approach is especially
relevant to disputes that potentiaily
affect collective interests only. I do
not consider it inappropriate for the
Courts to reform case law if such
reform is justified and provided that
this reform does not change broad
social, economic and political para-
meters that govern social control and
regulation. This statement itself
raises an important incidental issue
which is not pursued in this paper,
namely, what is the difference
between a broad and narrow social,
economic and political parameter?
To continue, in my opinion case law
of the latter type is an arrogation of
Parliamentary power. With respect,
1 further do not think that such in-
trusions should be tolerated on strict
constitutional grounds. It is largely
for these reasons that I do not
agree with the New Zealand Court
of Appeal’s decision in the State-
Owned Enterprises case not that
Court’s subsequent involvement in
Treaty-related disputes and, also,
why I do not concur with the Austral-
ian High Court’s decision in Mabo v
State  of Queensland (1992) 107
ALR 1).

Conclusion

Over the course of three recent
articles in the New Zealand Law
Journal I have attempted to question
the current perceived approach to

the elaboration of the meaning of the
Treaty of Waitangi. I do so in
complete good faith. I admit that I
am a non-Maori, assuming that there
is any such meaningful description. I
also consider myself to be a politic-
ally moderate liberal. 1 have no
particular axe to grind except to
insist upon the demand that any
future “progress” in this area be
balanced, enlightened, consensual
and justified. I do not think that the
substance of some of the current
Treaty discourse, as either political
policy, case law, or general com-
mentary, has any of these attributes
and that other discourse is inade-
quate in certain respects. [ feel
that perhaps some of the issues men-
tioned in these papers should first be
addressed before any further con-
sideration to the reform of the status
and meaning of the Treaty of Wai-
tangi is contemplated.

If so I, personally, would feel far
more confident that a lasting, politic-
al, settlement of this most difficult of
problems may be reached for the
greatest benefit of all. a

1 Tam fully aware that the Privy Council is
this country’s highest Court. However,
given the uncertain future of appeal
rights to this Court, I have confined
discussion to the Court of Appeal. Even
if the Privy Council was retained as our
final appellate Court 1 would still argue
that there should not be any right of
appeal to that Court on Treaty-related
issues. With respect, I am not confident
that the Law Lords are sufficiently
knowledgeable about local social and
political conditions to enable them
to make informed decisions in this
controversial area.

2 However [ am not convinced that all the
agents who have contributed to this
debate are acting entirely in good faith.
Some of the commentary, especially, is
vitriolic and appears to be unbalanced.
Also, as an aside, it is interesting to
speculate on the possible reasons that
motivate radical and opinionated “non-
Maori” especially to write on this
subject. Perhaps it is because they
genuinely believe in what they say. I
wonder, however, at the risk of being
unkind, if these commentators genuinely
believe in their opinions. Do they truly
treat Maori as their friends and equals or
do they perhaps inadvertently patronise
Maori? Do non-Maori commentators
regularly socialise with Maori? Do they
form stable personal relationships with
Maori and have they co-parented
children with them? See R Dawkins,
The Selfish Gene (new ed, 1989), for the
significance of this latter remark. In
the absence of such evidence of true,
rather than purported, commitment then

it is suggested that the arguably un-
balanced opinions of such non-Maori
commentators should be viewed with
some suspicion.

3 This article does not set out to be mis-
chievous for its own sake. Rather, it (and
the two previous articles written by this
author) questions some of the rationale
and purpose of the approach to the devel-
oping principles of the Treaty of
Waitangi: rather than necessarily creat-
ing an alternative theory the article is
critically focused. It is conceded that this
method is inconsistent with the con-
ventional wisdom of encouraging con-
structive criticism, following the lead of
LK Galbraith in The Affluent Society (2
ed, 1969), p 18.

4  The decision should be contrasted with
the Court of Appeal’s decision in 7Te
Runanga o Wharekauri Rekohu Inc v
Attorney-General [1993] 2 NZLR 203 -
the “Sealord case”.

5 A point made in a previous article
([1995] NZLJ 168). The second paper on
the Treaty ([1996] NZLIJ 28) erroneously
and clumsily refers to the second
premise in the opening paragraphs.

6 For example, one might speculate upon
the effectiveness of the occupation of
Moutoa Gardens if the occupiers had
consisted less of social welfare bene-
ficiaries trying to prove their point and
more of well-intending, reasonable and
educated middle class professionals. On
this point of principle, only, the occupi-
ers arguably deserve some sympathy.

7 To recap, the Courts are a branch of
government because judicial decisions
are institutionally sanctioned and en-
forceable. Also, they are prescriptive by
virtue of the doctrine of stare decisis.

8 Of course, it may transpire that the Court
of Appeal’s rulings and public opinion is
essentially convergent. However this
point is yet to be proved.

Legal Latin

The Daily Telegraph’s City Diarist
asked Stephen Pollard, the lawyer
who tried to prevent the extradition
to Singapore of Barings rogue Nick
Leeson, what his favourite foreign
phrase was. “Res Ipsa Loquitur” he
replied, (“Let things speak for
themselves™). His curiosity roused,
the Diarist asked why this was the
case. “It’s been my favourite ever
since 1 dictated it to a temporary
secretary and she typed it out “Ray’s
hips were locked together”, reveal-
ed Pollard.

The Week
17 February 1996
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